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Achi Reddi . | 62 890 
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PRIVY COUNCIL.» 
APPEAL FROM TRE ÜArLcurTA Heu Cours. 
Marsh 3, 1921. 
Present :—Lord Dunedin, Lord Shaw, 

Sir John Edge and Mr. Ameer Ali. 
LAKSHMIDAR MAHANTI, since DECEASED 
(NCW REPRESENTED BY KSHETRABASHI 
MAHANTI)—APPELLANT 
versus 
RATNAKAR MAHAPATRA AND OTHERS e° 


—-RESPONDERTS. 

Bengal Tenancy Act (VIII of 1885‘, ss. 2 (2), 174 
—Sale for arrears of rent—Esmtension to Orissa of 
Bengal Tenancy Act, whether operates as repeal of 
old René Law as regards suits in Revenue Gourts. 


By ihe extension to Orissa of Chapter XIW of 
the Bengal Tenancy Act so much of any Act, 
including “Act VIIU of 1865, as is inconsistent 
with Chapter XIV, is repealed under section 2 (2) 
of the Bengal Tenancy Act, [ p. 2, col. ?,] 

After such extension, section 174 of the Act 
applies to suits “originating in the Collector's Court 
under the law as if stood before the introduotion of 
this section. [p. 2, col. 2.] 

Baikal Parida v. Jogendra Nath Bose, 11 Ind. Caa, 
239; 14D. L. J. 168; 16 O, W, N, 811, approved. 


Appeal from a deoree of tho Caloutta 
High Court, dated February 7, 1913, revers- 
ing & deeree of the Subordinate Judge, 
Oaleutta, 


FAOTS are stated in their Lordships’ 
judgment, but it may be ptinted out that 
not the whole of the Bengal Tenanoy Aot, 
but Ohapter XIV only, was extended to 
Orissa in January 1107, 

Mr. H. N, Sen, for the Appellant, sub. 
mitted that, before hat extension to Orissa 
of Chapter XIV of the Bengal Tenanoy 
Ast, the law in foros there was the Bengal 
Rent Aot (Aob X of 1856) and thr pro. 
eedure thereunder was regulated. by the 
Benghl Rent Resovery Aot (Aot VIIL of 


1865) sections 8, 9, 11, 13, 14, 15 and 17,” 


i 1 


*. 


That law was stillin forse in Orissa: it 
was not ineluded in the First Sehedule of the 
Bengal Tenaney Act. The sale here was by 
a Revenue Court. Section 174 of the Bengal 
Tenancy Act only applies to suits raised in the 
Civil Court under the Civil Prosedure Code. 
The judgment debtor made his applioation to 
the Colleator’s Court, and muat abide by 
the old prosedure there applicable. 

[Sir Joan Epag.—The eale was in the 
Revenue Court. How sould he deposib the 
money in the Civil Court? 

Sestion 174 of the Tenansy Act, which 
allows 30 days, is intended to apply only 
to sales under Chapter XIII of that Aet, 
which has not been extended. The present 
sale was not under that Chapter, but 
under the old law, and onea the sale 
certificate was issued to us the whgle pro- 
perty passed to us. 

Respondents did not appear. 


JUDGMENT, 
Lore Donepia,.- On the 12th January 


E * 


1907, a person got a deoree for arrears ia. 


respect *cf rents of lands in Orissa. In 
*respeet of that decree, the lands were sold 
on the 27th June 1907, and, on the 27th 
September 1907, the father of the appel. 
lant, whom he now represents, was deslfred 
the purshaser. 
after, the judgment debtor deposited the 
full sum and, costs, ard, aeaordipgly, on the 
23rd Dasemter 1207 the sale was set aside 
under the terms of seotion 174 of the 
Bengal Tenanay Act of 1885. Against that 
Betting aside an appeal was taken to the 
Collector, who reversed the judgment of the 
Daputy Collestor and sonfirmed the sale. 
An appeal from his decision was taken to 
the Commissioner, who, on the 15th July 


Within thirty days there- ° 


1903, upheld the deaision et the Oollestor, 


x * 9 
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and- on the f6th February 1909, a sale 
eerti&eate was granted. On the 26th May 
1909, the present suit was raised in the 
Civil Court by the judgment-debtor, and 
the Subordinate Judge, taking the same 
view as the Oommissioner had taken, by 
his desree dismissed the suit. An appeal 
was taken to the Caleutts High Court, and 
the Caleutta High Court dealt with it as 
follows :— 


“The point as to whether seation 174 of 
the Bengal Tenaney Ast applies to sale of 
& holding in Orissa is eoneluded by author. 
ity in the ease of Batkal Parida v. Jogendra 
Nath Bose (1) desided in this  Qourt." 
and they acsordingly reversed the deeree 
of the Subordinate Judge. An appeal has 
now been taken to His Majesty in Counoil 
against the dearee of the High Court, It 
is, therefore, prastioally an appeal against the 
jadgment in the sase just sited. The whole 
point is this: The Bengal Tenanoy Aot, 
as originally passed, by seetion 1 (3) did 
not spply to the Division of Orissa ; but by 
sestion 2 (2), it waa contemplated that it 
might be eventually extended to Orissa, and 
it is there enacted :— 


"When this Act is. extended io the 

Division of Orissa or any part thereof, such 
of those enactments as are in forse in that 
Divisign, or part, or, where a portion only 
of this Ast is so extended, so much «f 
them ss is inconsistent with that portion, 
shall be repealed in that Division or 
part.” 
2 Besides that, there is a general repealing 
section. In this section Aet VIII*of 1865 
is not insladed among the Acts repealed? 
The Bengal Tenancy Aot was extended to 
Orissa by order published in the Calputta 
Gasette on 9th January 1907, E 


Sestion 174 of that Aet deals with 
applications to set aside a sale. It says:— 
Where # tenure or holding is sold for 
an &rrear of rent due thereon, then at any 
time within thirty days from the date of 
sale, the . judgment debtor may apply to 
have the sale set aside, on his depositing in 
Oourt . the amount reeoverable under 
the deoree" and so on. Then it provides that 
there shall be an order setting aside the sale, 


1 


(1) 11 Ind, Cus 239; 160, W, N, 811; 14 O, L, J. Dalgado, 


It is quite obvious that those wosls apply 
to the fasts in this case, beonute the amount 
was deposited within thirty diya of tha 
sale. The sale being in June, 1907, was 
after the extension to Orissa of the Bengal 
Tenaney Aot. Accordingly, the whole argu- 
ment really turns on this: that seotion 174 
san only apply tc suits that originate in 
the Civil Court, and oannot apply to suits 
that originate in the Colleator’s Court under 
the law as if stood in Orissa before this 
section was introdueed. Upder the law, as 
it stood in Orisga, under Aot VIIL of 1 65 
— the seofigns need not be gone through, 
besause the result of them ean be given 
quite shortly—the period is eight edays 
for setting aside a sale like this instead of 
thirty. 


The matter was dealt with by the Oaloutta 
High Court in the judgment already sited. 
They say, at page 1912 of XVI Ualoutta 
Weekly Notes, [Baikal Parida v. Jogendra 
Nath Bose (1)] : — 

"It has been argued that if the intention 
of the Legislature was that the extension 


of any partion of the Bengal Tenansy Aet. 


would by implication operate as a repeal of 
thé provisions of Aet VIII of 1865, men- 
tion would have been made of éhe la ter 
Ast in the First Schedule. In our ,opiniop, 
there is no foree in this contention.” 
Then they go on to say it would be 
meaningless to hold that sestion 174 of the 
Bengal Tenanoy Act has been extended to 
the Division of Orissa, but that it has no 
application to s sale held there under that 
Aet, Their Lordships think that 
common sense, and that to hold that sestion 
174 did not apply would really be to render 
the legislation meaningless 

They will, therefore, humbly advise His 
Majesty to dismiss the present appeal with 
costs ; but they add that, inasmuch as it 
has been represented to them that the 
purshase money has not been returned, 
nothing that they are here saying must be 
understcod as in any way preventing an 
application to the proper Court ın India for 
the return of the purehgsé- money. 


« Appeal dismissed, 


Solicitor *for the Appellant.— Mr. F, 


is plain, 


* 
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SRI RAM JANKIJI £0, JAGDAMBA PRASAD. 
ALLAHABAD H-GH COURT. 
FULL BE..CH. 
S&O0ND Civit. Apesau No. 1285 os 1917, 
Desember 20, 1920. 
Present ;—Justice Sir P. O, Banerji, Kr., 
Mr. Justice Tudball and 
Mr. Justice Gokul Prasad. 

SRI RAM JANKIJI BIRAJMAN 
MANDIR, razouga GANGA DAYAL— 
— DEFENDANT— ÁPPELLANT 
versus 
JAGDAMBA PRASADC-—PLIAINTIFF — 


R8PONDENT, 

Hindu Law--Widew-—Property €cquired gy widow 
independently of her husband's estate—Preperty, whe- 
ther forms part of that estate— Trusts Act «II of 1882), 
8. hac gpplicability of, to property acquired by 
widow, 


A Hindu widow in possession of her husband’s 
estate, who acquires property without the aid of 
the estate, or without detriment to the estate, can 
make a disposition of that property by Will, as the 
property so acquired cannot be treated as a part 
of her husband’s estate. [p. 4, col. 1.] 

The words “ person interested ” in section 90 of 
the Trusts Act cannot be held to apply to the case 
of a Hindu reversioner. Such a reversioner has 
no vested interest in the estate which is in the 

ossession of a widow and the property acquired 
y her cannot be claimed by the réversioner 
during the lifetime of the widow, so that the 
condition “of things contemplated by section $0 
could have «<0 application to the case of an 
acquisition of property by the widow and to a Hindu 
reversioner. [ p. 4, col. 1.] ; . 

Sesond appeal from a dearee of the Diatrist 
Judge, Oawnpdre, dated the 13th of Novem- 
ber 1917, 

The Hon'ble Dr. ‘Tej Bahadur Sapru 
and Mr. Rama Kant Malaviya, for the Appel- 
lant. 

Messrs. M. D. Agarwala, Baldeo Ram Dave 
and Haribans Sahat, for the Respondent. 

JUDGMENT,—The question whioh we 
have to consider in this oase is, whether a 
Hindu widow in possession of her husband's 
estate, who asquires property? without the 
aid of the estate or without detriment to the 
estate, san make adisposition of that 
property by Will. This question does not 
seem to us to involve any point of great 
difficulty. What hoeppghéd in the present 
sase was this, A Higdu widow, Musammat 
Kaunsilya, was in possefsion of her husbund’s 
estate as his heir. The «eversioners ta the 
estate had executed a mortgage of their pro- 
perty and their mortgagee obtainéd a desrea 
against them for foreolosura and thus acquired 
. the property. Thereupon, Musa nmat Kauasilye 
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brought a suit against him fer pre-emptiou 
and obtained a desree. She paid the amount 
of the pre-emption money by raising a loan 
by mortgaging a portion of the property pre- 
empted and subsequently dissharged the loan 
by selling a portion of that property. It is 
said that, as regards the remainder of the 
property, she made an endowment in favour 
of an idol to take effect after her death and 
that she exesuted a Will for that purpose. 
The present suit was, brought by a person 
who alaimed to be the reversioner of haer 


husband to set aside the transfer on the ` 


ground thatshe was not competent to devise 
the property by Will. She has died and the 
reversioner claims to have sucsesded to the 
property. The Court of frat instanee dis- 
missed the snit, holding that the widow had in 
fact made a Willin favour of the idol and was 
sompetent to make it Upon appeal, the 
lower Appellate Court reversed the desision 
of the Court of first instance on the sole 
ground that the Will, if exeouted, sould have 
no operation, inasmush as the property pre: 
empted by the widow must be deemed to baa 
part of the estate of her husband. We are of 
opinion, that this view of the Oourt below is 
érroneous. The widow was in possession of 
her husband's estate as such. If she had 
purohased this property outof the savings of 
the estate and had never intended to make 
it a portion of her husband's estate, there 
ean, be no donbtthat the reversioner vould 
not challenge a transfer of that property 
made by her. In the present instance she 
purshased the property not with the help of 
her husband's estate, in the sense of raising 
money one the sesurity of that estate or out 
of the income of the estate, but she raised the 
money by borrowing it on the seourity of 
the pyoperty purchased. The only differenop 
between the oase of an’ ordinary purehage 
and the present oase is, that the property was 
aequired by right of pre-emption, but, the 
right of pre-emption alone could not have 
entitled her to the prope:ty unless she was in 


a position to pay the pre emption money. 


Therefore. in our opinion, the payment of pre. 
emption money was the essential sondition 
upon which she acquired the property. It is 
true that she sould pre-empt the property 
besause she was in possession of her husband's 
estate, but that does not, in our opinion, make 
"the property acquingd by hera part of that 
estate. She could not be treated as a trusteg 


4 . 


for her husband or as a trustee for the 
reversioner. lt was a mistake, in our opinion, 
bo think that she was a mere tenant for 
life. Her position as regards her husband’s 
estate was that of an owner with limited 
rights. Those rights merely restrioted her 
power of transferring the estate but she was 
entitled to pre-empt tbe, property, inasmuch 
as sbe was, to all intents and purposes, a so- 
sharer inthe village a portion of which was 
sold. On behalf of the respondents reference 
. was made to cestion SO of the Trusts 
Aot (II of 1682). In our opinion, that 
section kas no application to the present 
ease. The words ‘person interested! in that 
eesticn cannot be held to apply to the case of 
a Hindu reversioner. Sugh a reversioner 
has no vested interestin the estate whieh is 
in the possession of a widow, and tbe properly 
acquired by her eannot be claimed by the 
reversioner during the lifetime of the widow; 
so that the sondition of things contemplated 
by seetion 90 eould have no application to 
the oase of an acquisition of property by the 
widow and to a Hindu reversioner. Iu our 
opinion, the mere fact of the widow being in 
possession of her husband's estate could nof, 
in any sense justify ihe inferenoe that the 
property purchased by her without any 
detriment tothe estate or withont the help of 
the estate iteelf sould be treated as a part cf 
the esjate, and in this sense we think the view 
of the lower Appellate Court was incorrwat. 
We, therefore, answer the question referred to 
us in favour of the appellant. Both parties 
gre agreed that there are other questicns 
whish arise in the ase and which have to be 
determined by the lower Appellate *ÜCourt and 
both of them are also agreed that-we should 
deal with the ease and pass final orders in it so 
fàr as this appeal isconserned. We aécord- 
inwly allow the appeal, set aside the decree of 
the lower Appellate Court and remand the 
once*to that Court under Order XLI, rule 23, 
of the Code.of Civil Procedure with direotions 
to readmit it under its original number in 
- the register and disposeof the other points 
ascordirg tolaw. Costs here and hitherto 
will be costs in the aruse and costs in this 
Court will inelude fees on the higher scale. 


Apreal allowed, 


INDIAN OASES, . 
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PATNA HIGH COURT. 

Ovr Revrsiox No, 123° or 1920. 
Maroh 16, 1921. 
Present:—Mr. Justice Das and 
Mr. Justice Ross. 

KEDAR NATH GOENKA— 
PETITIONER 
vOTSU$ 
TARINI PRASAD SINGH AND OTHERS— 
Opposirg Party. 

Civil Procedure Code (Act V of 190%), O. XXII, 
rr. 8, 12—Civil. Procedure Code (Act XIV of 1882}, 
s. 911— Mesne profits, proceedfngs for ascertainment 
of, natureg of—Dedth of decree-holder—Abatement of 
proceedings-eInterpretation of Statules—Retrospective 
effect of Statutes. 


Under the Civil Procedure Code of 1882" a pro- 
ceeding for the ascertainment of mesne profits was 
a proceeding in execution and not a proceeding in 
the suit, [p. 6, col. 2.] 

Therefore, where a decree was passed under the 
Code of 1882, such a proceeding must be held in 
execution and not in the suit, and, that bein so, 
the provisions of Order XXII, rule 8, of the Code 
of 1908 are inapplicable to such a proceeding by 
virtue of rule 12 of the same Order. [p. 6, col 1.] 

It is a general rule that where the Legislature 
alters the rights of parties by taking away or con- 
ferring any right of action, its enactments, unless 
in express terms they apply to pending actions dd 
not affect them. But there is an exception to the 
rule, namely, where enactments merely witect pro- 
cedure, and do not extend to rights of action.. 
For, it is perfectly - settled that if the Legislature 
forms a new procedure, that, instead of proceeding 
in this form or that, it prescribes another anda 
different way of proceeding, clearly there bygone 
transactions are to be sued for and enforced according 
to the new form of procedure. Alterationsin the 
form of procedure are always retrospective, unless 
there is some good reason or other why they shouid 
not be. [p 65, col. 1.] ? 


Applisation against the order of the 
Subordinate Judge, Monghyr. 

Mesars. Hasan Imam, S. A. Samt, P. N. 
Sinha, N. O, Sinha and N. C. Ghore, for the 
Petitioner. 

Mr. 8. N. Roy, for the Oppcsite Party. 

JUDGMENT. 

Das, J.—1 think the learned Judge in 
the Court below has taken an entirely 
correst view of the matter. It must be 
remqmbered that? fg dealing with the ques- 
tion whether the megane profits sould be 
ascertained in the Suit itself or in the 
exeattion proceedings, we must be guided 
by the Code of 1882, for the deoree was 
passed while the — Code of 1882 was in 
operation, but, that, in dealing with tře 
question whether tke proseedings for th 


* 
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ascertainment pf mesne profits have abated 
by reason of the faot that, within the time 
limited by law, no application was made 
for substitution of the legal representatives 
of Bhupnarain, one of the desree-holdera, 
we must be controlled by the Code of 1908, 
for the applisation for the assertainment of 
mesne profits was made after the Oode of 
1908 eame into operation, "It is a general 
rule that, where tke Legislature alteras the 
rights of parbies by taking away or con: 
ferring any right? of action, its enastments, 
unless in express terms they abply toepsnding 
actions, do not affect them. Buf there is 
an exeeption to the rule, namely, where en: 
actmefits merely affest prosedura, and do not 
extend to rights of action." [Suche & Oo. Ltl., 
In re (1)], For, "it is perfeetly settled that if 
the Legislature forms a new procedure, 
that, instead of proseeding in this form or 
that, you should prosseed in another and 
a different way, clearly there bygone 
transactions are to be sued for and enforsed 
ascording to the new form of prosedure. 
Alterationa in the form of progedure are 
glwaya retrospsetive, unless there is some 
good reason or other why they should 
not be.". Gardner v. Lucas (2). . 


That being so, in deoiding ths question 
whether, in the oirenmstanses, the proceed. 
ings for the assertainment of mesne profits 
have abated, we have to look tothe pro- 
visions of the Code of 1908. Now, it may 
Be sonoeeded at onse—it was sonosded 
befora us in the argumente—that if the 
provision" of Order XXII, rule 3 (2) applies, 
then the proceedings have abated, as eon. 
fessedly no application was made under 
subrule (1) within the time limited~ by 
law. Bat then Ocder XXII, rule 12, provides 
that nothing in rule 3 shall apply to pro. 
aeedings in exeeution of a derea or order; 
and if was argued before us that, a3 mesne 
profits under the Code of 1:82, sould only 
ba ascertained in the execution department, 
the proceedings in sonnestion with the asear- 
tainment of mesne psofigs Sn this o1s3 musk 
ba regarded as proesedinga in exeoution, and 
aesordingly outside the eoperation of Order 
XXII, rule 3. M . 


(1) (1875)1 Oh. D 4% 43 L. J, Ch. 12; 83 L, T, 774; 
24 W. R. 184, 
(2) (1878) 3 App, Cas, 682 at p. €03; 5 Rettie 105; 


* 15 So. L. R, 740, 
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The desree passed by the learasd Sabordi- 
nite Judge provided that the mssna profits 
from the date of the desision wara to ba 
assassed af the exosubion slaga, This desrea 
was upheli first by the Caleutia High Court 
and then by the Judisial Committsaa of the 
Privy Couneil If this desres was in oon. 
formity with the prossdureas laid down in 
the Code of 1832, then, it must follow that 
the prossedings dirastsd by the dessrssein 


this e1se are prosasding3 in exsention . 


and, therefore, within rule 12 of Ocder 
XXII. 

In my view, there is no possiblà room 
for oontroversy in this matter.  Soeotion 
211 gave power to the Oourt, in a suit 
for resovery of immpveable proparty, to pro- 
vide for the payment of the mssne profits 
in respeobof such property from the instita- 
tion of tke suit until the delivary of 
possession to the sussessful party and aea. 
tion 244 provided that questions regarding 
the amount of any mesne profits as to 
whish the desres has directed inquiry and 
questions regarding the amount of any 
mesne profits whieh the desres has made 
payable in raspes$ of the aubjest matter of a 
suit, between the date of its institution 
and tha execution of dearae shall be deter. 
minei by order of tha Court exesuting 
the desree. I hava n2 doubs waatevar that 
the „polisy of the Cole of 1882 was to 
make the proseadings for tha assartaiamant 
of m33ne profits prossadings in exaeation; tha 
dasision in Ram Kistore Ghose vw. Gon! Kant 
Shaha (3) farnisheaa direot authority in 
sipport of his view, 


Bat it wasargued that Puran Orani v. Ray. 
Ratha Kishen (4) has lail down a sontrary 


rule. «No doubt there sra observations in’ 


this ease whieb, if taken ont of thf 
oontexb, would seem to support tho sonten. 
tion of the petitioner, bat the astas! desision 
amounts to no more than this, ethat pro. 
gasdinga for ascertaining the amndsunt of 
mesne profits awarded by the deeres ia 
assordansa with the provisions of .ssaiion 
911 or 212 of tha Code of 1882 are not 
proseadings in execution of a desrae in 
regard to any fisel sum, bat maraly in 
continuation of the original suit, so that 
apah proseedings were not governsd either 
e e 
(3) 23 G. 242. . 
(4) 19 0. 132; 9 Ind, Dec, (x, 3.) 534, 
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by Artisle 178 or by Artiole 179 of Ast 
XV ofls77, Artiele 178 governed applica- 
tions for whieh no period of limitation was 
provided elsewhere in the Schedule or by 
mention 230 of the Code of Civil Prosedure. 
Artiele 179 governed applieation for the 
exesution of a deoree or order not provided 
for by Artisle 180 or by  seetion 230 of the 
Code. It was argued before the Fall Benob, 
in the ease oited, that an application for 


- ascertainment of mesne profits was either 


an applisation for whieh no period of 
limitation was provided or an applisation 
for .exeeution of.the desres; and that, in 
either sase, the Statute of Limitation operated 
so as to extinguish the remedy of the 
desree-holder. On the question of the 
applicability of Artiele 178, the Full Beneh 
pointed out that, to make the provisions 
of that Articole applicable, the applieation 
must be of such a nature that the Court 
would not be bound to exersise the powers 
desired by the applicant withont sueh an 
applieation being made, and that, as the 
Qourt was bound, on the oral applieation 
of the desres-holder’s Pleader, indeed without 
any suoh applisation at all, to fix a date 
for the first hearing of an inquiry for the 
aseertainment of mesne profits, Artisle 178 
had no application stall. As regards the 
applicability of Artisle 179, the Court pointed 
out that that Artisle had no applicatiog as 
there was nothing that sould be exeented 
under sestion 255 of the Code until the 
astua] amount of the mesne profits had 
been found and determined, | 

We were, however, referred to*the follnw- 
ing passage in the judgment of the Full 
Beneh:— The proseedings, therefore, in 
‘determining the amount cf the wasilat are 
fot proseedings in exesution of a desree 
in regard to any fixed sum, but merely 
a dontinuation of the original suit and 
earried om in the same way as if a single 
suit were brought for mesne profits by 
itself,” Two arguments were founded on 
this passage,—first, that proceedings for 
ascertainment of mesne profits are not 
proceedings in execution, and, seeondly, that 
sueh “proceedings are proceeding in continu- 
ation of the suit. So far as the sesond 
point is eoncerned, it does not  earry ua 
very far, fog it has been held that proceed. 
ings in exeefttion and indeed proceedings in 
appeal are all prossedings in continuation 
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of the suit. Quite apart» from the fast 
that there is a wide difference between a 
proceeding in the suit and ae proceeding in 
continuation of the suit, if must be remember - 
ed that the learned Judges in the ease sited 
diseussed the problem from the point of view 
of limitation and nothing else. On the first 
point, the learned Judges were very oareful 
to say, not that the prossedings in deter- 
mining the amount of wastlaé are not pro- 
seedings in execution of adeoree, but that 
sugh prooeedinga are not proceedings in 
executiofi ,of a decree in regard to any 
fixed sum. I may point out again that 
the whole problem was diseussed from the 
point of view of limitation, If it was a 
proseeding in execntion of a deoree in 
regard fo a fixed sum, then there would 
be a desree to exeaute, and sonsequently 
limitation would apply. The sonslusion 
that a proceeding is not a [proseeding in 
execution of a deeree in regard toa fixed sum, 
does not, in my view, negative the eonelusion 
that sueh a proeeeding is a proseeding in 
execution, * 

I hol that, under the Code of 1882, a 
nroseeding for the assertainment of mesne 
profits was a proseeding in execution and 
that, as the deoree intbe present case, was 
passed under the Code of 1882, such proaeed- 
ings must be held in exeeution and not in the 
suit, That being so, Orde? XXII, rule 12 
applies, and it must follow that substitution 
was not neeessary. j 

I must refuse this application with sosis, 
Hearing fee three gold mohurs, s 


Ross, J.— I agree, 
Application ref used, 





ALLAHABAD HIGH COURT. 
First ÁPPEAL FROM ORDER No. 66 or 1920. 
DecSntpher 15, 1520. 
Present:—Mr, Jugtiee Piggott and 
Mr. Justice Walsh. 

Musammat SUGHRA BEGAM, M.son, 
AND OTHERS— O 5JEOTORBS—- A PPELLs NTS 


e VOOTELE 
MOHAMMAD MIR KHAN-—APPLIOANT 
— RESPONDENT, 


Succession Certificate Act (VII of 1880), s. 4-— * 


+ 


^ 
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Debi—Certificate, in respect of portion of debt, whe- 
ther can be granted—Proceeding under Act, nature 
0 ” 
fe. : 

Tnasmuch as the dower-debt due to a Muham- 
madan lady isa single debt, and as the Succession 
Certificate Act does nob contemplate the granting 
of a certificate for the collection of any portion of 
a debt. a Succession Certificate fora share only of 
a dower-debt, whichthe applicant would inherit 
under the Muhammadan Law, ought not to he 
granted. [p. 7, col. 2.] 

A proceeding under the Succession Certificate 
Act is nota suitable forum for the determination 
of conflicting claims or for the specification of the 
shares in a debt due to the etate of ea deceased 
person respectively falling to differen? heirs, succes- 
SOTS P legal representatives of that person. [p.8, 
col. 1 
First appeal from the order of the Distriat 


Judge, Farrukhabad, dated the 12th of 
Mareh 1920. 


Mr. Gulzart Lal, for the Appellants. 
Dr. K.N. Katju, for the Respondent. 


JUDGMENT.—This is an appeal arising 
out of a proeeeding under the Suseession 
Certificate Ast. The point in issue is a 
simple one. A Muhammadan lady died leaving, 
as her heirs, a hnsband, a brother‘and three 
daughters. An applieation for à Saseession 
Certificate in respect of the dower-debt Nus 
to the lady was made by the brother, who 
isthe réspondent to this appeal. He asked 
for a Succession Certificate in respect of that 
share only of fhe dower-debt which he would 
inherit under the Mnhammadan Law. The 


" daughters objested that he should not be 


allowed a Sussession Certifisate for anything 
less than the whole amount of the debt. 
The learned Distrie& Judge has passed an 
order, which partly sustains and partly re- 
jests the objeotion taken by the daughters. He 
ealeulates that 1/4th of the dower-debt has 
been automatieally satisfied on the death of 
the lady, by reason of her hasband’s having 
inherited 1/4th share in her estate. He has 
also ealeulated, further, that any claim which 
one of the daughters might have in respeat of 
her share in the dower-debt is now barred by 
limitation ; hence hehq that the only valid 
debt not due, or rnesoverable from th’ hus- 
band, is the share of*two of the daughters, 
amounting to 4/O:hs o£ the whole, together 
with tbe l/lzth share of the brother, He 
has, therefore, oadled upon the respondent to 
take ont a Sussession Certifisate in respsst” 
of 4/9ths plus 1/12th of the antird debt, The 
daughters bave brought the matter up to this 


CASHES, ? 


e 
Court in appeal. The learned Distrist Judge 
has referred to an older desision of thia 
Court, Muhammad Ali Khan v. Puttan Bibi (1), 
a desision whieh does support the view taken 


by him; but he has overlooked the fast that | 


the entire question was reconsidered by a Full 
Benoh of this Court in Ghafoor Khan v. 
Kalantari Begam (2). In that sase tho learned 
Judges laid it down,in the most unqualified 
and unsompromising terms, that the dower. 
debt due to a Muhammadan lady was a single 
debt, that the Succession Certificate Aet does 
not eontemplate the granting of a certifisate 
for the sollection of any portion of a debt, 
and that, sonsequently, no Suesession Certifi- 
eate should be granted ina ease like the pre- 
sent exeept for the solleetion of the entire 
debt, The present sase is quite indistinguish - 
able on the fasts from that decided by tha 
Fall Bench, and it might be suffisient for us 
to say that we are bound to assept the view 
of the law laid down by the Full Benoh and 
to determine this ease aesordingly. Certain 
arguments have, however, been addressed to 
us in respeat of whieh it is, perhaps, expedient 
that we should say a few words, The ques. 


* tion now before us has been sonsidered by 


the Caleutta High Court in two enses desided 
subsequently to the Full Beneh ease of this 
Court. These are Mohamed Abdul Hassan v. 
Sharifan (3), Annapurna Dasya v. Nalini 
Mohan Das (4). The ease of Ghafoor Khan v. 

alandori Begam (2) waa cited in the Caleutta 
sases and the learned Judges of that Court 
expressly dissented from it. On this ground 
mainly an appeal has been made to us to 


refer thea, questions raised by this appeal fer. ' 


eresonsideration by a eomplete Full Bench of 
thia Court. It is to be observed that the 
diffgrence of opinion between Allahabad and 
Caleutta egoes very milah further than the 
mere question of the dower-debt of a Mulam. 


madan lady. The learned Judges in Ogleutta ` 


have, in effect, looked at the whole matter 
from the point of view of the rights of a sre- 
ditor when he comes to institute a suit for the 
reaovery of his debt in a Civil Court, They 
point out that no ereditor ean be: sompelled 
to sue for the whole of the debt due to him- 


e 
(1) 194.129; A. W. N. (1896) 198; 9 Ind. Deo, (x. s.) 
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(2) 9 Ind. Cas: 127; 83 A. 827; 8 A. L. J. 79. 
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self, It would be quite open to him to 
remit a portion ofthe debt and institute a 
suit for the balanee only. For these and 
other reasons, the learned Judges in Caleutta 
have some to the eonolusion that there is 
' nothing in the Sussession Oertifisate Act, 
VII of 1889, to prevent a certifisate being 
granted in respest of a portion only of a 
particular debt due to a deceased person. 
From this view our Court has entirely disaant- 
69, and in the main fot two distinst reasons. 
Our Judges have been of opinion that one 
of the prinsipal objests of the Snuosession 
Certifionte Act is the protestion of debtors 
from tbe danger of having to meet sussessive 
slaims in respest of a single debt and, perhaps, 
in the end, being forced to pay more than the 
` entire amount of the debt. They have point- 
ed out that a proeseding under the Succession 
Certifisate Act is not a suitable forum for the 
determination of sonflisting claims or for the 
apesification of the shares in a debt due to 
the estate of a deceased person respectively 
falling to different heirs, suscessors or legal 
representatives of that person. The view 
taken is, that the intention of the Suesession 


Certifioate Aot iz, that the Court should choose , 


that one olaimant who seems prima facte 
to have the best title and, after taking such 
security from him as may suffise to safe. 
guard the interests of all other claimants, 
to grant him a single certificate in respeot of 
the entire debt, thua throwing upon bim tke 
responsibility of dealing with any other 
elaims and ensuring for the benefit of the 
debtor a scmplete diseharge of his entire 
* liability, once he has settled with the holder 
of the Suosession Certifieate. The other argu: 
ment whioh has weighed with the Full Beneh 
of this Ccurt is, that the Suacession Certificate 
Act may be regarded aa,in part at any rate, a 
fisatl Statute, and that the objeat of the Legis. 
*Jature mey well have been that no person 
should* be permitted to realise any portion of 
a debt due to.the estate of a deseased person 
until the Government’s claim to duty under 
the Suecession Certificate Aat in respest of 
the entire debt had been duly met. Taking 
these arguments into sonsideration, we are 
clearly cf opinion that itis not expedient 
that the faw as settled for this Court, and the 
Courts subordinate to it, by the Full Beneh 
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taken so divergent a view of the éffest and 
purpose of Ast VIL of 1889. It has been 


pressed upon us in argument that if might ' 


be possible to draw a distinetion in the 
present case between the effect of the Juige’s 
finding that the alaim of one of the daughters 
has become barred by limitation, and hia 
finding thatthe husband's share in the estate 
of his deseased wife operated so as to satisfy 
a dafinite fraction of the dower debt from 
the moment of the lady’s death. On this 
latter point the respondent certainly bas 
an arguable case It might well be suggest- 
ed that, whatever meaning may be put upon 
section. 4 of Aot Vil of 1889, the fast 
would still remain that the debt dus tb the 
heirs of the lady, from the moment of her 
death, was no more than the original dower- 
debt less the share taken by inheritanae by 
her husband in the same. The point as 
now put tous was not spesifically consider. 
ed by the learned Judges who desided the 
cate of Ghafoor Khan v, Kalandari Begam (2); 
but we have some to the conelnsion that, the 
point being-in itself a narrow one, and, as 


wo have suggested, a very arguable one, it , 


does not seem worth while to unsettle the 
broad view of the law laid down in the Full 
Bensh deoision of this Court forethe sake 
of any theoretical hardship irflisted, on par- 
tieular individuals in the ease of claims to 
the dower.debt of a deceased Muhammadan 
lady. After all, although, as a matter of 
fast, a Muhammadan husband's share in the 
estate of his deseased wife is a definite 
fraotion, independent of the devolution of 
the rest of the estate, the faot remains that 
it ig imposeible to write off any fraction 
of the debt as satisfied without departing 
from the broad prinsipal followed by the 
Fall Banoh of this Court, when they held 
that a proceeding under the Suesession Carti- 
fiaate Aat was not the proper forum for the 
ascertainment of the shares of different olaim- 
ants ina partisular debt due to the estate 
of a deseased person. For these reasons, we 
have decided that the proper aourse for ug 
to follqw is to abide by the desgision of the 
Fall Bensh of this Court as it stands, and to 
apply it to the fasts of this ease. This 
appeal “must, thercfor4, in substanoe suaceed, 
that is to say, we must set aside. the 


deeision in Ghofoor Khan v. Kalandari Begam order of the Distriot Judg. At the same 


(2), should now be unsettled*or re-sonsidered, 
beoause the learnel Judges in Coleutta haye 


e 
* 


time, we think that the respondent ought 


to be given a further opportunity of talk. 
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ing ont a Suasession Certifisato in respeat 
of the entire dower-debt due to the deceased 
lady, on such terma as to seourity as the 
Court below may think proper. We, there- 
fore, send the oase bask to the Court below 
to bs re-admitted on to the file of pending 
applications, in order that the respondent 
may be allowed an opportunity of amend- 
ing his applieation and of paying further 
suecession duty in respeet of that portion 
of the debt whish has been exempted from 
the opsration of the order under appeal. 
The appellants are entitéed their costs of 
this appeal, 


Quis gent back, 
e 


PATNA HIGH. COURT. 
APPLICATION IN First Orvit Appaat No, 14 
or 1921. 

March 1, 1921, 
Present:—Justioe Sir B, K Mullick, Kr, and 
Mr, Justise Dusknill. 

Raz Bahadur HARIHAR PRASAD SINGH 
AND aANOTAHER— Dz ¥FenDANTS—APPELLANTS— 
APPLICANTS 
versus 
Hokan Bahadur KESHVA PRASHAD 
SINGH — PLAINTIFP — RgSPONDENT— 


Opposite PARTY, 
Civil Procedure Code (Act Y of 1908), O. XLI, v. b 
—Siay of ewdtution, when to be directed—Proceeding 
for taking accounts, when to be stayed, 


The general principle is, that stay of proceedings 
for tgking accounts will not be allowed unless it 
is shown that irreparable injury will otherwise be 
caused to the appellant. [p. 13, col. 1. J 

When plaintiff’s claim for possession of an estate, 
which had been wholly developed by defendant, 
and his predecessor and the successful working of 
which depended largely upon the management of 
ihe defendant was decreed, and the defendant 
applied for stay of execution pending the disposal 
of his appeal : 

Held, that the case was one in which substantial 
loss would be caused to the defendant if execution 
were not stayed, and that it ought, therefore, to be 
stayed on the defendant furnishing satisfactory 
security. [p. 13, col. 2.] 


Miscellaneous ° petition from a dgsision of 
the Distriat Judge, Shahabad, dated the lat 
November 1920, ° 

Messrs, Hasan Imam, Binode Bthart, A. Sen 
and Rajendra Prasad, for the Petitioner. 

Messrs. O. R. Das, Kulwant Sahat, S, M. 
Mullick and Nirsu Narain Sinha, for the 
Opposite Party. 


e Solong ago as 1888, 


ORDER? 


BucxsILE, J.— This was an applisation for 
a stay of oertain exeeution proseedings which 
resulted from a judgment of the Distriet 
: udge of Shahabad, dated the Ist November. 

920. 

The nation related to the possession of 
certain immoveable property to which the 
plaintiff laid olaim ; the suit. was desided in 
the plaintiff'a favour : the lat defendant (the 
2nd defendant is an infant and a son of 
the lst defendant) has appealed and now 
asks this Court to stay the delivery of 
possession of the properties in dispute and 
the taking of accounts and farther proaeedings 
in the snit, pending the final hearing and dis- 
posal of the appeal by this Court. 

The application is strenuously opposed by 
the plaintiff, the respondent in the appeal. 
The matter would not, perhaps, present 
mush diffiaulty were it not that the pro. 
porties affected by the litigation are of 
very great value and the sirsumstanees dis- 
slosed in the course of the action diseover 
features of singularly remarkable eharnoter. 
Ib is necessary to refer very shortly to 
the most salient portions of the history 
of the oase in order to appreciate the 
position in whieh this Court is requetsed 
to grant the stay for which the defendant 
asks, 


the Government of 
India set on foot a seheme for relieving 
the songestion of population in oertain dis. 
triots by inducing and promoting emigration 
to and settlement in Burma, Amongst those 
who lfesame interested in the project was 
the Maharajah of Dumraon, who is now dead 
and of whom the plaintiff in this suit is thes 
gi asenaor. 

The late Mahara iuh is said to have eatrust. 
ed the matter, so far as he was consernef, 
to his Diwan (i. e., Minister) Jai’ Prakash 
Mal ; te, too, is dead and tho defendants in 
this suit are hii representatives. It is 
alleged that the outeome of the undertak- 
ing was that 15,060 aeres of land were 
acquired in Lower Burma by the Dumraon 
Raj and were aolonized by emigranta from 
the Maharajah’s demesne. After various 
difficulties, pecuniary and other, were over- 
some and vicissitudes passed through, at 
length the settlement emerged as a moat 
flourishing and valnablé estate. The prin» 
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oipel dispute in this litigation relates to 
this Barma land though there are other 
properties (in particular a house and garden 
in Dumraon) whioh were also ineluded as 
part of the subjeot matter in this action, 
but they are relatively unimportant, In 
1919 the plaintiff eommeneed this suit 
against the defendants; both parties 
olaimed to be entitled to the. properties, Itis 
unnecessary here to dilate upon what is 
said to have taken plase in the long period 
bétween the inception of the scheme in 1488 
and the sommensement of the suit in 1919 
or to follow out the oesurrenoes whioh find 
the parties in direst antagonism. It ia 
suffisient to say that points were in issue, 
involving an investigation extending over 
many months and embrasing questions of 
highly complicated eharaoter, relating to sush 
matters as the existence of some fidusiary 
relationship between the parties and between 
their predeeessers and the abandonment or 
transference by the plaintiff or those through 
whom he derives his present position of 
his or theirrigh:s in favour of the defend. 
ants or those of whom they are now the 
representatives. All that is at the moment 
enaterial to state is, that the District Judge 
desided in the plaintiffa favor and ordered 
inter alia that possession of the properties 
should be delivered by the defendants to 
the plaictiff and (a) that an acsount of, 
the insome and disbursements of the Barmese 
property as from Oatober 1893 with sertain 
specifo directions; and (b) that an account of 
the sums aependad by the defendants or their 
prevecessor on the properties at Damraon 


should be taken. 


And it is in connection with this order 
*ihat the applieation for a stay of exesution 
is made. Now, it is Order XLI, rule 5 ^f 
the Firat Schedule to the Civil Prosedure 
Code which regulates questions of sty. 
In sub-rule (3) it is laid down that no 
order for stay of exesution shall be made in 
view of an appeal unless the Conrt is sati-fied 

a) that substantial loss may result to the 
party applying for stay of exeeution unless 
the order is made 

(b) that $he applisation has been 
without unreasonable delay, and 

(c) that sesurity has been given by the 
applicant for the dne performanee of such 
deoree or order as mgy ultimately be binding 
upon him, 


made 


Sub.rule (b) need not, in the application 
now before the Court, be taken into sonsidera- . 
tion. ? 


It is with regard to (a), the danger of 
Subatantial loss resulting to the defendants 
if the order is not made, that the primary 
and somewhat diffiault question arises, There 
is no doubt that the subjest matter of this 
litigation is of very large value, and tbat 
there are a number of important and by 
no means simple points present of very 
serious argument en the appeal; but those 
features alone do not aonstitute an adequate 
ground for granting a stay. But there are 
also peauliar factors in this oase to whteh 
the attention of this Cotrt is urgently 
drawn; these factors may be summarised 
thus, and are the reasons upon whish the 
applisants based their request for & stay. 


The property in Burma was originally 
partly dense jangle and partly marsh, and 
ib is alleged by the petitioners that they 
and their predesessor were entirely responsi- 
ble for carrying out the emigration from 
Bihar and the settlement in Burma of the 
numerous persons by whose aid the scheme 
of olonization was effected and made & 
success, The petitioners admit that, at the 
outset of the soheme, the late Mahdrajah 
of Dumraon, the father of the present rea- 
pondent, contributed the sum of Ris, 25,000 
towards the enterprise: but they point out 
that this amount was bnt an extremely small 
proportion of the great expense ineurred by 
themselves in oonneation with the opening 
up of the new settlement. They maintain- 
that for over a quarter of a century they 
and their predesessor have been in undis- 
turbed and uninterrupted possession of the 
land in Burma which was granted to their 
predecessor in hiss own name, and in con- 
nestion with whieh no elaim was, until quite 
recently, made by the respondent or those 
through whom he derives his alleged rights. 
They say that the whole of the organization, 
finanse, maintenance Sad edevelopment of 
the estat8 has been effested by themselves 
and their predecessor, andethat never at any 
time have: they reeogniged in any way that 
the respondent or those through whom he 
claims have had any rights ever the pro. 
perty. The danger which they state they 
feel with regard td the handing over the 
possession of the :Burmese property to the 
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respondent,at the present time is expressed 
by them as follows:— 

They allege that they have brought 
together a staff of experienced men and a 
large body of settlers who, after many years’ 
serviee, have besome personally attached to the 
applicants and their family, and that if a new 
master is introduced the management will 
probably be dislosated and many of the tenants 
or farmers will, in all probability, leave the 
plase whioh will thus, with its  tropioal 
elimate, rapidly revert to a stateof desay 
and non.enltivation fro% whigh it would 
take many years and muh expense to 
bring it baok. They point out that, unless 
the tenantry is kept fully satisfled and 
free from apprehension, it is quite easy for 
them to leave and take up land on their 
own aecount in other parts of Burma. Other 
points to whieh the petitioners draw atten- 
tion are that, if the property is handed 
over to the respondent and the management 
is shanged, the advantages now derived 
from the fact that the petitioners’ ataff is 
well sequainted with the „local sonditions 
and the language of Burma will be lost; 
that they have set on foot important 
and expensive operations in  oorfneotion 
with “the prevention of the enersashment 
upon the property by the river Sittong, 
whieh threatens to food portions of the 
land, whilst other plans of drainage of 
' similar charaeter requiring losal knowledge 
and experiense are also about to be exeouted, 
and they fear that, unless these sehemes 
ar8 maintained and put througb, very 
great loss may asorue to the value of the 
property. There are also other  matterg- 
it is said that the first petitioner has 
advanced large sums of money to the 
raiyats on personal security, and that he 
also has a large trading business in eon- 
nection with the property and he fears that 
if the property is now handed over to 
the respondent he, the first petitioner, 
will be unable to resover from the farmers 
advances which heghas made and also will 
be prevented alt$gether from carrying on 
the business whieh he has started and of 
whioh he has made a success. With regard 
to the properties in Dumraon the matter 
does not present very mugh diffionlty and 
I need not here refer to that property 
further. ` . 

Now, if an analysis is made ofthe rea- 


ú e 

sons which the petitioners put forward in 
support of their application for a stay it 
will be seen that, in effect, they amount 
to this, namely, that for a long period of 
years the petitioners and their predesessor 
have succeeded in building up a settlement 
by their personal efforts whieh has, after 
much expenditure and individual work, turned 
out to baa profitable and luorative estate, and 
that they have done soina foreign ‘sountry 
but with people of their own race, settling 
them amongst another rase with different oug- 
toms, different habits and with a different 
language. They have planted on their estate 
a non indigenous tenantry the loyalty of 
whioh is of a personal charaster and they have, 
after mush experience, sollected a managing 
staff of persons who are now well versed 
in the loeal conditions which are the 
prime fastors of the susoess of the colony, 
They fear that their work of years may be 
very seriously disturbed if this sem? feudal 
establishment igs suddenly handed over to 
a new lord and that it may well be that 
if this transfer of proprietorship should 
take plasa this estate, whish they have 
built up with so mush industry and which 
was maintained so succesfully through 
the experience whish they have gained after 
many years work, will be greatly dissipated. 

On the other hand, on the part of the 
respondent a great many of these allega- 
tions are  direstly traversed; it is 
pointed out that the respondent himself 
is the Mabarajah of Damraon, the plase 
from whish the Indian settlers have all 
some; liberal undertakings are offered that 
the ‘petitioners’ managing staff shall be 
retained and that every effort will be made 
to continue the working of the estate am 
the game lines upen whioh it has hitherto 
been so suocessfully oondueted. It%a also 
pointed out that, whatever private advaneas 
may have been made to “the tenantry by 
the petitioners, or whatever private business 
he may have engaged in, have nothing 
really to do with the questions whieh are 
in issue in this case: whilat, in addition, 
the respondent offers any security of what. 
ever amount the petitioners may require 
in order to satisfy them fhat, if the 
respondent is now given possession of the 
property and if, as a result, losses aeerue 
to the petitioners thew, in the event of 
the petitioners being “ultimately sneseasful 


12 


INDIAN OASES, . 


E 
[1921 


HARIHAR PRASAD SINGH V. KESHVA PRASHAD SINGH, 


losses may ba 
These points 
be dis- 


in the  litigatiog,  sueh 
recovered by them in full 
and .offers oan by no means 
regarded. 

If the whole matter is looked at froma 
broad point of view, it is not unfair to 
gay, firstly, that the siroumstances of the 
sase present very unusual features. It is 
obvious from the judgment of the District 
Judge that there are numerous queations 
whish will bave to be dealt with in the 
appeal, whish require most  eareful son- 
sideration. It is also clear that, whatever 
may be the ultimate desision with reg ird 
to the rights of the parties, the petitioners and 
their predecessor have by their efforts 
substantially effested the  sussessful result 
of this settlement of solonization in a 
foreign eountry and, although it is stated 
that at present the actual oarrying on of 
the estate substantially, merely eonsists in 
the taking of a rental in kind from the 
tenantry and of selling it (or, in other 
words, that it is nothing bat a large 
zemindari) one sannot but observe that 
an institution of this kind in Barma, no 
doubt, does not altogether present the same 
problems or sonditions whieh would exist 
iw connection with an ordinary estate in the 
province where the respondent’s demesne is 
situated. I have some to the’ sonelusion, 
therefore, after very oareful consideration, 
that, on the whole, this ia ease in 
whieh a stay in the delivery of possession 
of the property in Burma should bea 
granted upon the terms with whioh I 
shall deal later. - 

Werth regard to the property in Damraon, 
I understand that the respondent has 
already resumed possession and I, therefore, 
need say nothing further with regard 
that at the moment. The next que8tion 
ariges as to whether there should ba a 
stay in eonnestion with the taking of 
aosounts. The petitioners point out that 
the taking of ascounts will ba a very ex. 
pensive and lengthy: business with regard 
io the Burmese property and I have ‘no 
doubt, that this may be so. It is also 
pointed out that, for the taking of the 
accounts, it ise probable that elaborate exa. 
mination of the booka whish ara in Burma 
‘will have to be made and that it may 
well be that if the taking of the asconnts 
ja to be carried ouf largely in that sountry 


tos 


documents and , bocka may be réquired 
there whioh will simnltaneously*be wanted 
for the preparation of the extremely vol- 
uminous resord in  eonneetion with the 
appeal to this Court, On the other hand, 
although an offer is made that all material 
books shall at onee ba brought here and 
plased in the custody of the Court, it 
seems to me only right that, in the interest 
of the present respondent, who is after 
all at present deelared to be entitled to 
the property, the accounts should be ex- 
amined at the earligst possible time in order 
to avoid any possibility that, in the event. 
of the aesount not being taksn now but 
dalayed overa period whioh it is impossibée 
to estimate  aeeurately, difficulties and 
disorder may become observable at any later 
period. J, therefore, see no reason why 
the taking of the assount should not bs som- 
mensed at ones. As for the accounts of the 
property at Damraon there is no reason why 
these should not be taken. 

I now some to the question as to what ia 
the security whish the petitioner should be 
ordered to give ib conneoiion with the stay 
of. the delivefy of possession of the Burmese 
property tothe respondent. It is unfortungle 
that we have not got any very acqurate 
figures upon which one oan form any vary de- 
finite estimate either as to the value of the pro- 
perty itself oras to its net income, The esti- 
emates given by the petitioners and by the , 
respondent vary, as one might expeet, enor- 
mously. Whilst the former suggest that the 
amount of the annual net profits may be ,a8 
mush as five orsix lakhs of rupaes, the latter 
put the figure ata lakh or a lakh and a half, 
atid that only in comparatively resent years. 
It is unfortunate that from the petitioners, 
who presumably must have kept accurate 
assounta, wa do not get definite figures derived 
from their books showing their net profits 
which they have made in the past, let u3 say, 
tən years. Oa both sides itis fally admitted 
that it is at presenta highly profitable under- 
taking. Ihave perusel the figures whioh 
have been plased before fh& Court with aon- 
siderable care and I hava come to the son- 
clusion that the amount of security whish 
the petitiongrs must give mnet be five lakhs 
of rupees. It is, a3 I have said, impossible to, 
say how long it*may be balore the rights 
of the parties are ultimately decided It may 
well bo that, should the matter ba taken to 
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the Privy Council the whole affair will not be 
settled witbin five years; meanwhile, the 
property will continue presumably to be oar- 
ried on snsoessfully and bring profits ; it is, 
therefore, necessary to reserve to the respond- 
ent the liberty to apply to this Court on the 
expiration of each year from this date 
during whish the matter remains unsettled 
for further seourity representing what may be 
the profits whioh have aserued in connection 
with the estate during the year preceding the 
date upon whish the application ia made. 
It is also possible thatpther sireumstanses 
may arise whish may render gpblieation for 
farther cecurity one whieh will have to be 
made and entertained. 

The order, therefore, will be,— 

(a) That stay of exeoution in sonnestion 
with the delivery to the respondent of the 
property in Burma shall be granted npon 
the petitioners giving seourity to the satis- 
faction of the exesuting Court to the extent 
of five lakhs of rupees. There will be liberty 
to the respondent to apply atany time to 
this Court for further security as and when 
he may be so advised. : 

(b) There is no necessity for an order 
as to the possession of the properties in 
Dumrgon as, as I have said before, the re- 
apondent hae, I understand, already assumed 
possession of them. 

(c) There will be no stay with regard to 
the taking ‘of accounts either in eonneotion 
with the property in Burma or with the 
Dumracn properties, 

No order 88 to costs, 

MurLick, J.—I am of the same opinion. 

With regard to the stay of the proasedings 
for taking accounts, the general prinsiple is] 
that stay of prosesdings will not be allowed 
unless irreparable injury is likely to result to 
the appellant. In the ease of Hyam v. Terry 
(1) the rule is laid down ifa follows: — 

"It is, in the first place, against the ordi. 
nary course of the Court to stay aoceounts or 
inquiries pending an appeal unless it oan be 
shown that irreparable injury will otherwise 
be eaused", In*Aqghfr v. Young (2), whioh 
was a case relating to patents, proceedings 
were stayed pendifig the appeal on the ground 
that, if dissovery was given of the books of 
agaount, the plaintiff might be unable to 
take proseeditgs against the éustomers of the 

(1) (1881) 29 W. R. 32. , 

(2) (1879) 11 Ch. D, 188; 40 L. T, 598, 


defendants, and the defendants, if ultimate- 
ly suseessfu], might thus sustain irrepar- 
able injury in their business, The defendants 
were allowed stay of -proceedings but were 
dirested to expedite the appeal. In Wilson 
v. Ohurch (3) proeeedings for the refand 
of money were stayed on the ground that the 
appeal, if successful, would be nugatory. In 
the case before us, [am not satisfied that if 
the taking of aesounts is proseeded with, 
irreparable injury will be oaused to the 
defendant, 
With regard to the delivery of possession 
of the landed property in Burma, 1 am, how- 
ever, of opinion that a oase of substantial 
loas has been established, Mr. Das sontends 
that, singe section 338 of Act VIII of 1859 
was amended by section 545 of Ast X 
of 1877, the Court no longer has any disere- 
tion, and that the only grounds upon which 
that execution ean be stayed are (1) that 
the appeal would otherwise be rendered nuga- 
tory and (2) that restitution is impossible, 
He also sontends that the rule laid down in 
rule 5, Order XLV, Civil Prosedure Code, dif. 
fers from rule 18, Order XLV, which gives the 
Oourt wider powers in staying exeoutipng in 
Privy Counail enses, I agree that the Court's 
powers are restricted by Order XLI, rule 5* 
but I am of opinion that there are, in this 
ease, special oiroumstanees indicating that 
substantial loss will result to the appellant 


eif execution is notatayed and if he ultimately 


proves viatorious in the appeal. Having re- 
gard to the fast that the colony was founded 
by the appellant’s father and has been 
developed by him, and neither the respondent 
nor leis predesessors have ever taken ‘aby 
part in its management, and that the suo. 
eessful working of the colony depends in 
an unusual degree on the relations existing 
betwe8n the appellant on ‘the one hand and 
his tenantry and the natives of the locali&y 
on the other, it ia not difficult toe sonceive 
that a ehange of management may produse 
substantial and irreparable logs. 

The petitioner has also attempted to found 
a ogse on certain alleged improvements 
whioh require looal knowledge, but I think 
on this point he has failed. I gm, however, 
satisfied that there will be irreparable loss, 
notwithstanding the respondent’s assuranes 
that he will maintain the present staff and put 


» o 
(3) .(1879) 12 Oh. D, 454; 88 W, RE, 284, 
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an effisient manager at the head of the 
concern, 

The only question, therefore, is, wh &should 
be the amount of sesurity, As regards this 
pointitis to be noticed that the appellant 
has not produced any of his Burme books 
whieh would at onse have shown the, net 
insome derived from the property, but there 
is suffsient material before us to justify the 
view that the met income cannot be 
less than two lakhs, I think that, pro- 
visionally, we may direst the appellant to 
give sesurity to the satisfaction of the 
Execution Court for five lukhs, it being open 
to the reapondent to apply again as directed 
for further sesurity at the end of esah year 
from today, if so sdvised, or earlier for 
further orders if the appellant fails to 
expedire the appeal, 

There will be no order as to coats. 


Order accordingly. 
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CALCUITA HIGH COURT. 
9APPEAL Fxom ORIGINAL Olvin No. 98 or 1919 
ix Surr No, 492 or 1918, 

Mareh 3, 19z0. 
Present:—Justise Sir Asutosh Mookerjee, Kr,, 
and Justiae Sir Ernest Fleteher, Kr. 
INDIA GENERAL NAVIGATION 
AND RAILWAY CO., LTD, — 
DEgFEHDANT88 — APPELLANT 

M. of VSTSUS 
Tan EASTERN ASSAM COMPANY, LTD, 
— Puain TI FFS— RESPONDENTS. 
Carriers Act (III of 18651, s 9— Suit for damages— 
*Negligence— Burden of proof —Non-delivery-—Damagee, 
measure, of, : e 


“na suit brought against a common carrier for 
the loss, damage or non-delivery of goods entrusted 
to him for carriage, it is not necessary for tho 
plaintiff to prove “that such loss, damage or non- 
delivery was owing to the negligence or criminal 
act ‘of the carrier, his servants or agents. ‘lhe 
burden of proof of absence of negligence is upon 
the common carrier, on the theory that the loss or 
damage to the goods is prima face proof of 
negligence, Where evidence has been given on 
koth sides, of the circumstances under which the 
loss took place and the Court has arrived at a 
finding upon the whole of such evidence, the ques- 
tion of burden of proof ceases to have any p.actical 


importance, [p. 16, col$1 d K 


Where goods entrusted to a carrier ,are not 
delivered according to the contract, the measure 
of damages is the value of the goods at the 
place of destination, in the condition in which the 
carrier undertook to deliver them, ag the time 
when they should have boen delivered, less the 
proper. charges of transportation and delivery, if 
these have been paid by the consignor. [p. 18, col. 2.] 

Appeal from the judgment of Mr. Justice 
Rankin, 

Messrs, LZ. P, Pugh 
the Appellants 

Messrs. H, D. Bose and F. R. Surita, for 
the Respondents. ; E 

JUBPGMESNT. 

Mooreren, —This is an appeal by the 
defendants, India General Navigation and 
Railway Oo., in a suit instituted agaifist 
them by the plaintiffs-respondents, Eastern 
Assam Company, for recovery of damages 
to goods made over to them for transport 
by their steamer from Dibrugarh to Cal- 
outta. The defendants are sommon sarriers, 
and the goods, whish consisted of 250 chests 
of tea, were placed on board S.S, “Madaya.” 
On or about the 21st April 1917, after 
10 o’slosk in the evening, the vessel grounded 
on & sand-hank at a place below Hazirhat 
on the Brahmaputra river, The vessel sould 
not be refloated till five days later when 
she was pulled off the sand-bank by another 
steamer S.S. “Cambay” belonging £o the 
Company, after she had been lightened by 
the transferenee of part of hey oargo to 
a flat “Bandi.” As soon as the vessel had 
been refloated, if was discovered that she 
had sprung a leak, and water had some 
into the port hold; before the water ewas ` 
completely pumped out the tea in the chest 
yas damaged. The plaintiffs claimed da- 
mages on the allegation that the goods 
were injured through the negligence and 
unskilful handling of the steamer by the 
servants and agents of the Company. The 
defendant Company repudiated this allega- 
tion and pleaded that, while the goods 
were in course of transit, the steamer was 
caught in a violent storm, was driven into 
shallow water by its fopee, and was grounded 
notwithstanding all reafonable gare, skill 
and diligence on the part of their offisers, 
as nO safe anohorage could be found. The 
defendants added that, in the course of 
operations to refi oat the vessel, she passed 
over some hard submerged substanse, not- 
withstanding reasonable are, skill and 
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diligense, on the part of their servants, 
‘aud sprung ea leak. Their sontention, in 
substances, was that the direst, immediate 
and proximate eause of the damage to the 
goods was the violent storm mentioned, and 
that they were, consequently, not liable for 
the loss sustained by the plaintiffs. Mr. 
dustiee Rankin has found against the defend. 
ants upon the question of negligenee and 
has made a deoree for damages against 
them. On the present appeal. the defend- 
ants have impugned the sorreotness of this 
eonolusion  The*plaintiffs, on the other hand, 
have preferred eross«otfleotione on the 
ground that the damages have béen erroneous- 
ly assessed. 

The evidenes whiesh has been diseussed 
afi sonsiderable length before us, leaves no 
room for doubt as to the astual events. 
The “Madaya” left Dibrugarh at 4-15 P. M., 
on the i6th April At that time of the 
year, heavy rain and severe storms are by 
no means infrequent and often make the 
pilot-marks or lights entirely invisible. 
The "Madaya" had, for this reason, to 
anehor about midnight of the 13th April 
on her way to Dibrugarh. She had to 
do so repeatedly after she had left Dibru. 
garh,*namely, on the night of the lotlf, on 
the nigift of the 20th and on the morning 
of 21st In ‘addition to this, it is import- 
ant to state that she grounded on the 18th, 
this, as stated in the log, was due to “the 
misguidanse of the pilot owing to the 
shallowness of water". This is not a matter 
for surprise. The river Brahmaputra is very 
diffisudt for navigation ; ehannela sonstantly 
vary in depth and position ; sand banks form 
rapidly in unsuspeoted places ; and pilot lights 
of a primitive type (large hurricane lamps 
burning kerosine oil) are quiskly obseured 
by rain and sandstorm. Under sush oircum- 
stances, af about 10 o'sloqgk, on the night 
of the 2lst April “Madaya” eame to a 
place below Hazirhat. Here the steamer 
has to cross from the right bank to the 
lef. ; in her downward journey, she has to 
make first for the ljoht on the right bank, 
to pass olose to t? and then take her 
departure for thé ght on the other side. 
At this point, the width of the,river is 
about one and-a-half miles and the distanse 
from light to ight is not mpre than two 
miles. The object of the pilot lights ig 
obviously to indieate the course to be 


followed by the steamer when orossing from 
one bank to the other, and the evidenoe 
showa that a deep shannel goes almost 
straight asross from light to light. Before 
Madaya” had reached the light on the 


right bank, there were evidént signs of an . 


immediate storm, and when the steamer 
reashed the spot, the light on the opposite 
bank waa invisible. Notwithstanding this 
the steamer began to eross the river. For 
half-a-mile, she proseeded under steam, at 
first at full speed and then at half speed. 
The storm, whioh had begun a little when 
the vessel commenced to cross, speedily graw 
severe, and, at the end of  ralf & mile, 
the engines were stopped, so that the 
steamer drifted with a neutral helm until 
she struck upon a sand bank, The evidence 
makes the true position of things abun- 
dantly clear. The night was nitah dark— 
the night of the new moon. The pilot light 
on the opposite bank was invisible; yet 
the steamer began to serosa. A severe storm 
came from the south while the  surrent 
ran strong from north to south. While 
crossing under these conditions, the ateamer 
soon lost her bearings, in the sense that no 
body eonld tell where the regular course 
lay; she quickly left the proper ehannel 
and grounded on the sand bank, In thesa 
circumstances, Mr. Justise Rankin has held 
that if was an ast of negligensa on the 
part of the servants of the Company to 
attempt to take the vessel aeross, when 
the light on the oppoaite b:nk was invisible 
and there were evident signs of an 
approaching storm. in our 
there is,no escape from this conclusion. The 
appellants have, however, argued that 
the only sonrse open to the steamer was 
to cross the river, even though the light 
on the opposite bank was invisible inasmush 
as if was dangerous if not imprastisable, 
to anshor near the light on the, right 
bank. In support of this position, referense 
has been made to the evidehnae of Captain 
Kearns, who expressed the opinion that the 
steamer sould not have bean moored to 
the right bank nor could she have anshored 


_on that side with safety, as there was a 


deep and strongourrent. Captain Morgan, 
however, strongly expressed the contrary 
view and maintained that the proper thing 
to do was to run to and take soundings 
and dropanehor, We are fotat all satisfied, 
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in this eonflisi* of evidence, that the only 
possible sourse for the steamer was to oross 
the river in the dark, in the fase of a storm 
whieh had already commenced. I6 18 import- 
ant to baar in mind that, under sestion 9 


. of the Indian Carriers Ast, 1865, in a suit 


brought against a common earrier for the 
loss, damage or non-delivery of goods entrusted 
to him for carriage, it is not nessssary 
for the plaintiff to prove that suoeh loss, 
damage or non- delivery was owing to the 
negligence or oriminal ast of the carrier, 
his servants or agents, The burden of proof 
of absence of negligenes is thua thrown upon 
the sommon carrier, on the theory that 
the loss or damage to the goods is prima 
facie proof of negligence. This principle 
was recognised and applied in the sases of 
Oseniral Oachar Tea Company vw. Rivers Steam 
Navigation Oompany (1), Ohoutmull Doogur 
v, Risers Steam Navigation Oompany 
(2), affirmed on appeal by the Judisial Com- 
mittee in Rivers Steam Navigation Company 
v. Choutmul Doogar (8); Sesham Patter v. D. S, 
Moss (4), India General Steam Narigation 
Company v. Bhagwan Ohandra Pal (5) and 
Akhil Chandra Shaha w. India General 
Navigation and Ratlway Oompany Lid. (6). 


e But, as was pointed ont in the oase of Central 


Oschar Tea Oompany v. Rivers Steam Navt- 
gation Oompany (1), where evidence has been 
given on both sides of the cirenmstanoes 
under whioh the loss tcok plaso and the 


Court has arrived at a finding upon the. 


whole of sush evidenos, the question of 
burden of proof eeases to have any practioal 
importance. In sush eireumstanoes, the rule 


'applisable is that enunsiated by Lord Cairns 


in Metropolitan Railway Company v. Jackson 
(7)—"it is indeed impossible to lay down 


* any rule exeept that which at the outset 


I referred to, namely, that from any given 
ptate of faster, the Judge must say whether 


(1) 24 O. 7872; 12 Ind. Deo. (n. s.) 1198. 
'(2) 24 O. 788; 1 C. W. N., 204 12 Ind. Dec. (x. 8.) 
9 


1193. i 

(8) 26 0. 398; 26 1. 4. 15 3 0. W. N. 145; 18 Ind. 
Deo. (N, 8.) 857. 

(4) 17 M.g145; 6 Ind. Deo. (xN. s.) 808, 
17 C. L. J. 639. 

(6) 29 Ind. Cas. 260; 21 C. L. J. 568, 

(7) (1877) 8 A. 0, 193 at pp. 205, 210; 47 L, J. C, 
803, P. 27 L, T. 679; 8g W., R. 178. 


negligeneo san legitimately be infgrred, and 
the Jury whether it ought te be inferred." 
There sean be no doubt, in our opinion, that, 
in the present ease, not only js there evi- 
dense of negligence but evidence amply 
suffisient to justify the inferense of negli. ` 
genes. This ie not a saseof inevitable assident, 
for, as Dr. Lushington observed in The Virgil 
(8), and re-stated in The Uhla (9); “Inevitable 
assident is that whioh a party oharged 
with an offence sould not possibly prevent 
by the exersise of ordinary care, eaution 
and maritime skill. It is" not enough to 
show thate the afeident could not be pre- 
vented by fhe party at the very moment it 
oseurred, but the question is, what preyious 
measures have been adopted to render the 
oceurrense of if less probable", Assume ` 
here that everything that was possible was 
done when the steamer was in mid-stream, 
eaught in ihe storm ; the faet remains that 
she had been brought into that position by the 
negligent ast of the servants of the company 
who attempted to take her across the river in 
a dark night, when the pilot ligbt was invisible 
and there ware abundant indications of ap- 
proashing storm. 

The question next arises, whether the 
danfage actually suffered by the plaintiffs 
is attributable to the negligent adt of the 
servants of the defendants. The appellants 
have contended that such negligence was 
not the proximate sause of éhe damage 
whish was really due, first, to the inter- 
vention of the storm, and, secondly, to the 
unsuspected presence of a “snag”, or hard 
foreign substanse in the sand-bank. *It is 
well settled that negligence is the effestive 
cause of an injury when it bas in fast 
brought about that injury as a direot and 
natural eonsequenae; when negligence has 
been established, liability follows for all 
the sonsequence® which are in faat the 
direct and natural outeome of it, whether 
the injury is a sonsequence that was foreseen 
or ‘not. In the words of Lord Selborne, in 
Spatght v. Tedorrtie (10), the act complained 
of must have some epgopqroonneation as a 
cause with the damage whieh followed 


(8) (1848) 7 Jurist 1174; 2 Wm. Rob, 201. 

(9) (1867) 19 L. T. 89; 37 L. J. Adm, 16 n; 2 A. & 
E. 29n4 8 Mar. T. O. 148. : 

(0) (1881) 6 A. O. 217; 44 L, T, 589; 29 W. R. 
#61; 4 Asp. M, C. 466° 
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as its effeet. But itis important to observe 
that a negligent ast may be the effestive 
sause of an injury, though it may not be 
proximate ia time, if it is the partioular 
ingident in a shain of events, which has 
in faot led to the injury, that is, if it is 
the real oause of a subsequent accident, 
These principles may be regarded as ele: 
mentary, but the application of the doatrine, 
that to determine  responeibility the law. 
will consider the proximate and not the 
‘remote cause of an injury, to the facts of 
a partieular ease may resent diffisulties 
and lead to divergence of opinifn. In one 
sense, the sum of all the antesedents of 


anye event  eonstitutes its cause, but 28 
Lord Bason said in his Maxime, it 
were infinite for the law to sonsider 


the causes of sauses and their impulsions 
one of another; therefore, it  sontenteth 
itself with the immediate eause and judgeth 
of sets by that, without looking for any 
further degree" [Lord Blaskbarn in Metro: 
politan Railway Company v. Jackson (7)! 
If this principle were not adopted, the 
dostrine of the sehoolmen that, “the oause 
of the thing causing is the aruse of the 


thing eaused" would lead into a- labyrinth * 


of réfined and bewildering speculation 
whither the law sannot attempt to follow. 
No geferal formula, however, san be framed 
for the solution of all seonceivable cases; 
eash must %be desided largely upon the 
spesial fasts belonging toit and often upon 
the very nicest discrimination, It has 
accordingly baen said, in systems where 
trial by Jury prevails, that the true rule 
is, that what is the proximate eause of 


gat and the injury —a eontinfious operation? 
Did the fasts constitute a continuous sua: 
session of events so linked together as.to 
make a natural whole, or was there some 
new &nd independent sauseintervening be: 
tween the wrong and the injury? Itis . 
admitted that the rule is difficult of appli- 
cation, But it is generally held that, in 
order to warrant a finding that negligense, 
or an ast not amounting to wanton wrong, is 
the proximate sause of an injury, it must 
appear that the injury was the natural and 
probable consequence of the negligense or 
wrongful ast, and that it ought to have been 
foreseen in the light of the attending cireum- 
atanaes.” 

Two tests are here laid down, first, whether 
there was a sontinuous aueaession of events, 
and, secondly, whether the injury was the 
natural and probable sonsequense whish 
should have been foreseen. The first test is 
liable to oritisism on the ground that the 
nature of the intervening eause is not defined. 
The gesond test is open to the serious objes- 
tion that the presise form of injury sannot 
generally be foreseen. The sesond test has, 
consequently, been explained to signify, not 
that the partieular result should have been 
foreseen, but that the wrong.doer might, by 
the exeraise of ordinary sare, have foreseen 
that some injury might result from his nez- 
ligenoo: Smith v. London South-Western 
Railwiy Oomprny (18), explaining a dictum 
of Bramwell, B., in Blyth v. Birmingham 
Waterworks Oompany (14), O'Gorman v, 
O'Gorman (15). The point of vital import- 
ance is, that neither lapse of time nor distance , 
in spaee is the essentially sontrolling 6r : 


the injury is ordinarily a question for the * decisive element in the solution of the ques- 


‘Jury; if is nob a question of soienos or 
of legal knowledge ; it is to ba determined 
as a fast in view of the airoumstanses of 
fast attending it: Tuff ve Warmen (11). 
Bavav in his work on Negligense adopts’ 
the following statement by Strong, da 
a o iukee Ratiway Company v. Ketlogg 

"The question elw&fs is, was there an 
unbroken sonnestjon between the wrongful 

(11) (1857) 2 O. B. (x s.) 740; 140 E.R. 607; 109 
R. R. 885; 28 L. J. C. P. 263; 6 W, R. 685,29 L.T, 
(0. s.) 199, on Appeal (1858) 5 O. B. (N. s.) 673; 116 
R. R. 774; 27 :L. J. 0. P. 822;5 Jur. (N. 8) 222 6 


W. R. 693; 141 E. R. 231, x 
(12) (1876) 4 Otto (04 U. Sj) 469 at p. 474; 24 
Law. Ed, 2&6, x 
2 


tion, whether a certain sausa is or is not the 
proximate oause. Reference may, in thia 
connection, be made to the ease of Homney 
Marsh v. Trinity House Corporation (16), where, 
the defendants’ vessel struak, upon q shoal 
through the negligence of the Captain and 
crew. It was blowing hard af the time; all 
eontrol over the ship was lost, and through 
the astion of the wind and tide, she was 

(13) (1871) 6 0. P. 14; 40 L, J, C. P, 21; 23 L, T. 
618; 19 W. B. 230. 

(14) (1856) IL Ex. 781 at p. 785; 25 Led. Ex. 212; 
2 Jur. (N. 8) 338; 105 R. R. 791; 166 E. R. 1047. 

(15) (1903) 2 Ir. E, 573; 36 Ir. D. T. R. 237; 7 Ir. L, 


, 521. 
(16) (1870) 5 Ey. 204 on Appeal (1872) 7 Ex, 247; 
41 L. J, Ex, 106; 20 W. R. 9524 
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sarried againfb and injured the plaintiffs’ 
sea-wall. It was held that the proximate 
énuse of the injury was the negligent ground- 
ing; neither wind nor tide sould be consi. 
dered to be intervening factors which would 
isolate the defendants’ negligence. The prin- 
siple is here reeognised that tha sequence of 
events is not broken by the intervention of 
an Ast of Nature ossurring while the resulting 
operation of the wrongful ast or neglect ia 
effective. Another illustration is afforded by 
the ease of Stordef v. Hall (17) where s ship 
‘Captain negligently saused water to be pumped 
into a boiler in mid winter. The water 
froze, oracked a pipe and escaped, damaging 
the sargo; it was ruled that not the frost 
but the ast of the Captain was the proximate 
sause of the loss. Again, in Davis v. Garrett 
(18), the master of a barge, which carried the 
defendant's lime, unnesessarily deviated from 
the urual course. During the deviation, the 
barge was run ashore by a tempest ; the rain 
watted the lime, the barge took fire thereby 
and the cargo was lost. It was held that the 
deviation was the true cause of loss and was 
sufficiently proximate to entitle the plaintiff 
to resover damages. It was argued that 
there was ^ no natural or nesessary sonnestion » 


e between the wrong of the master in taking 


the barge out of its proper sourse and the 
loss itself, for that the same loss might have 
been oesasioned by the very same tempest if 
the barge had proceeded in her direot souree," 
Lord Tindal, C. J., overruled this eontentidn 
and added, as an illustration, that liability for 
damage would remain, "if the ship struck 
. against a rosk or perished by storm in the 
“dhe course” (that is, the sonrse into whioh 
she had deviated), although “no one could, 
possibly predicate that ske might not equally 
have struek upon another roek or met with 
the game or another storm if pursuing derright 
„and ordinary voyage.” [See alao The Gertor 
(19)].. We need not eleborate the matter 
further; this is slearly a case where, in the 
words of Lord Sumner in Becker, Gray & 
Co. v. London Assurance Corporation ( 20), 


(17) (1828) 4 Bing. 607; 29 R. R. 661; 1 M, & P. 
561; 6 L. J. (o. s) C, P. 187; 130 E. R. £02. 
(18) (1890) 6 Bing. 716; 31 R. R. 524; AM, & P, 
640; 8 L. J. (o, 8.) C. P. 258 180 E. R. 1450. 

(19) (1894) 7 Asp. M. C. 472; 70 L. T. 703, 

(20) (1918) A. C. 101 at p. 118; 87 L. J, K. B. 
69; 117 L. T. 609; 33 Com. Oas. 805; 14 Asp. M, C. 
56; 02 S, J, 36; 84 Tel, R, 90. 


the carriers are liable besause what has hape 
pened, has happened owing to their breaoh 
of obligation. As Mr. Justioe Rankin points 
out, although steamers are often stranded in 
the river Brahmaputra and Are re floated 
without disaster, it is incontestable that all 
grounding is serious and the greatest oare 
should be taken, always and sonsistently, to 
avoid it. Ife vessel is allowed to drift on 
a sand- bank, she may be eonseivably damaged 
in one or more of innumerable ways, and 
when she is dragged off—however sautions, 
skilful and seaman-like the operations may 
be—therga is nó sertuinty that she will not 
be damagefl in the prosess by some hard 
substance imbedded in the sand.bank. This 
is presisely what happened in the oase Before 
us; and what happened was a natural and 


probable sonsequenee of the grounding of the ^ 


steamer on asand-bank: QCeniral Oachar Tea 
Oompany v. Ricers Steam Navigation Oompany 
(1). There is thus no essape from the son- 
clusion that the negligenee of the defendants 
was the effective cause of the damage, and 
the decree in favour of the plaintiffs cannot 
be sussessfully impeached. 

We have next to consider the sross objes- 
tions taken by the plaintiffs, who have argued 
tha¢ the damages have been assessed on a 
wrong basis, The plaintiffs contend that, as 
the tea was intended by them to ba sold in 
London, the damages should be assessed with 
referanoe to the prise obtainablejn the London 
market. The defendants sontend, on the other 
band, that, so far as they are ooncerned, the 
immediate destination of the tea was Caloutta 
and that, sonsequently, the plaintiffa eannot 
resover from them anything more than the 
value of the goods at Caloutta. Mr, Justice 
Rankin has upheld, and, in our opinion, 
rightly upheld, the sontention of the defend- 
ants. 
rule, where goods entrusted to a carrier are 
nof delivered aeeording to the oontraot, the 
measure of damages is the value of the goods 
at the place of destination, in the sondition 
in whioh the earrier undertook to deliver 
them, at the time yhen they should have 
been delivered, less tMe "proper charges of 
transportation and delivery, if these have not 
been pajd by the sonsignor. Parke, J., said 
in Brandi v. Bowlby (91) that "as between 
the parties to this eause, the plaintiffe are 


* (21) (1881) 2 B & Ad. 032; 1 L. J. K, B, 14; 108 
E. R. 1889; 86 R R. 196. 


It is well-settled that, as a general ` 
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entitled to ba put in the same situation as 
they would have been if the sargo had besn 
delivered at the time due, and the sum it 
would have fetched at the time is the amount 
of the loss sustained by non-performanee of the 
defendants’ sontraet :” Rice v. Bawedale (22), 
Sanquer v. The London and South Western 
Ratlway Oompany (23) and Rodoconacht v. 
Milburn Brothers (24). On this prineiple, 
it has been held that if the goods are ship- 
ped to one who hag prosured them for ra sale, 
he is not entitled to the profit of re-sale, or, 
in other worde, to the retail prige. Conse- 
quently, the circumstance that ethe defend. 
ants intended to sell the goods in the London 
marRet does not by itself entitle them to 
damages on that basia. 
principle that the party wronged by the 
breach of obligation should ba awarded som: 
pansation for the losses whish he has sus- 
tained in seonsequenese and should ba placed 
in the same position pesuniarily as if the 
eontrast had been performed, is subjesb to 
important limitations, and compensation is 
not in fast resoverable for every loss or 
detriment whioh may ba traceable as a GO2- 
sequence, howevar remote, of the breach of 
obligajion: Wertheim v. Ohicoutimt Pulp 
Oo npanye(25', Erie Oounty Natural Gas and 
Fuel Oompany v. Ourroll (26), British Westing. 
house Electric & Manufacturing Oompany vw. 
Un lerground Hlectric Ratlways (27), The nas 
tural and probable sonsequenes of the failure 
of the carrier to deliver the goods at the time 
aud plaee they should have been delivered, 
la pringa facie a loss to the owner amounting 
to the value of the goods at that point, 
Bat this ordinary and definite effect of the 
failure of the carrier may be aggravated 
in a partisular ease by spesial siraumstanses, 
Buch as, the intention of the sonsignee to 
sell the goods in the most profitable market 
in the world. The question is, how far 
are the aggravations of the normal son. 


(22) (1531) 7 H. & N. 98; 32 L. J, Ex, 871; 153 E, 
R. 407; 128 R. R 345. 

(2% (850, 16 7. B. 103; 8 C, L, R. 811; 133 BR. 
718; 100 R R. 617. e. e" e 

(24 (1885) 17 Q. B. D. 316, on Appeal (4887) 18 
Q-B D.57,56 U J Q B. 202; 56 L. T, 694; 85 W. R. 
241; 0 Asp M. C. 100. 


(25) 311) A. O. 301; 80 L, J. P. C. 815 194 L. T. 
228, 13 Jom. Cas. 297. 


ue (19.., A. Q. 195; 80 L. J. B. C. 59; 103 2 


UT) 0913) A. 0. 873; 81 L.J, K. B. 1183, 107 i, 
T 825; AY S J. 7 


The fundamental 


* thia rule. 


sequenses to be taken into ‘gooount in the 
assessment of damages. The general answer 
is, that they are not to be taken into account, 
except so far as the sircumatanees to whieh 
they ara due were the ordinary probable 
cirsumstances which might beforehand: be : 
expeoted to attend or follow upon the breach 
of obligation, Thia is subject to the exeep- 
tion that, if the party who has broken the 
contrast, entered into it, in sontemplation of 
special circumstances whieh would affest the 
consequenses of a breash and exeepted those 
siroumstances a8 condition under which the 
sontrast was to be performed, he-is liable 
for any speoial loss whioh may hava resulted : 
Hadley v. Baxendale (28). In the present 
ease, the plaintiffs endeavoured to bring their 
elaim within the exeeption by proof that the 
defendants had notice that the goods were 
intended for sale in London. This attempt 
has failed, and Mr. Justice Rankin has 
rightly held that there was not suffisient 
notioe. As Willes, J., said in British Oolumbia 
and Vancouvers Island Spar, Lumbar and 
Saw-Mill Company, Limited v, Nettleship (29), 
the knowledge must bə brought home to the 
party sought to ba sharged under sash sir- 
eumstanses that he must know that the person 
he sontrasts with reasonably believes that 
he assepts the sontraot with the speosial 
seondition attashed to it. To the same effect 
ia the observation of Blaokburn, Jo in Horne 
w. Midland Railway (30), that “in order that 
the notisa may have any eífeat, it must be 
given under such ciroamstanees, as that an 
aotual oontrast arises on the part of the 
defendant to bear the exasptional losg. 5. 
The safe before us olearly does not fall within 
There is, however, another eir. 
sumstanes which sompletely negatives the 
demand of the plaintiffs for damages at the 
rate of the London market, Mr, Jwsetioo 
Rankin has found that this very kind of teg 
could, with reasonable dilligense, hate been 
purchased at the Oaleutta prise and sub- 
stituted for the tea whieh had been eonsigued 
from Assam to Caleutía with a view to 
ultimate shipment to London, The plaintiffa 

(28) (1854) 9 Ex. 341; 2 O. L. R 517; 23 L. J. E x` 
179; 18 Jur. 358; 2 W. B. 302; 158 E. B. 145; 23 L, T 
(0. 8.) 63; 98 R. BH. 742. 

(29) (1868) 3 C. P. 499 at p. 509; M L. J. CO. P. 
285; 18 L. T, 291; 16 W. R. 1045. 

(80) 11872! 7 O. P.853,0n wig ri 8 C, P, 
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cannot eonecquéntly be allowed compensation 
for loeses which might bave been reagonably 
avoided: The Blenheim (31). Tte position 
might have been different, if goods of the 
same deseription had not been obtainable: 
Grebert- Borgnis v. Nugent (32). From every 
possible point of view, itis thus plain that 
there is no vestige of a olaim for higher 
damages by the plaintiffs. 

The result ie, that the decree made by Mr. 
Justice Rankin is eoufirmed and 'the appeal 
as also the orosr-objeotion are dismissed with 
costa, 

Foustoger, J.—I agree, 

" Apreal allowed, 
(81) (1885) 10 P. D. 187; 9 Asp. M. 0, £22; 64 L. J 
á 


Adm. 81; 53 L, T. 910; 84 W, R. 154. 
(2) (1885) 15 Q. B. D. 85; 5A LL, J, Q. B. 511. 





PATNA HIGH COURT. 
APFEAL FROM ORIGINAL DacngE No, 210 or 
1918. 
Maroh 12, 1921. 
Fresent :— Mr, Justice Das and 
Mr. Justice Ross, 
Batu SADHU SARAN PRASAD SINGH,xp 
OTHERS— PriIMTIFFS— APPELLANTS 
tersus 
Bobu BRAHMDEO PRASAD SINGH Any? 


OIBERE— DEFENDANTE— RESPONDENTS. 
Hindu Law—Joint family— Manager, whether has 
power to agree to pay barred debi —Money borrowed to 
obtain thicca—Necessity. 
hal & 
‘The maneger of a joint Hindu family has no 
power whatever to enter into any agreement to pay 


e 2 Statute-barred debt [p. 22, col. 1.] 


The manager of a joint Hindu family has power 
to borrow morey in order to obtain a ihérca lease 
for iib benefit of the family. [p. 22, col. 2] 

Appeal from a decision of the Additioral 
Subordinate Judge, Chepre, dated the 80th 
August 1918, ° 

Messrs. P. O. Manuk, K. P. Juzerwal ard 
HE. L, Dutt, fcr the Appellants. 

Mercere. O. O. Das, G. D. Singh, J. P. 
Sirgh, Eheguen Prasad and P, Dayal, for the 
Resrordenle. : 

i JUDGMENT. 

Das, J.—This wasa tuit inetitnted by tke 
plaintiffs againet Ihe respongents to enforce 
a mcrtgsge kcd qxeeuted ky cre Brel mceo 


Prasad Singh on the 24th July 1904, The 
bond was for Rs. 5,000, of which Rs, 3,039 
was found due to the plaintiffs on two pre» 
vious hand notes, one, dated theelst January 
1900, for.Rs. 995, and tke other, dated the 
4th Mareh 1602, for Rs. 1,100, the balance, 
that ie, Re. 1,961, was advaneed at the time 
of the exesution of the bond. The plaint. 
ifis allege that Brahmdeo Prasad Singh 
was the karta of a joint family and was 
entitled to and did in fast raise the morey 
covered by the mortgage for nesestary pur- 
poses, The learned Subordinate Judge on 
a sonsidePation of all the evidence in the 
eases has some to the sonolusion that there 
was no legal nesessity in respest of, ary 
of the bondscovered by the mortgsge and 
has accordingly dismissed the suit, 

In this Court if was argued on behalf of 
the appellants by Mr. Manuk that the 
learned Subordinate Judge should have held 
that, at least as regards the loan covered 
by the hand-note of the lat January 1900, 
and as regards the advanos made on the 24th 
July 104, there was a legal peeessity, Mr. 
Manuk songeded ibat he has not been able 
to establish legal necessily in respeot of tke 


* advance covered by the hand-note of the 4th 


Mareh 1902, His learned junior, however, 
argued before us that, as a matter of fast, 
there is evidense to show that there was 
legal nesessily in respect of the band. 
note of ihe 4th Marsh 19072, an@ as the ques- 
fion is a short one 16 will be eonvenient if I 
deal with this roint first, 

Now, on this point the oral eviderae is 
absolutely silent. It is true that Sadhu 
Saran Singh, examined on behalf cf the 
plaintiff, atated that the sum of Rs. 1,100 
was borrowed for makirg purebases at an 
auction cale but no one has stated whieh 
property it was that Brahmdeo wanted to 
purchase with the money borrowed on the 
4th of Marsh 1102, There is evidence as 
regards the first hand-note but none what- | 
ever as regards the second hand.note, The 
learned Vakil, however, brought to our notice 
the fact that Brahmdto dig purchase a pro-s 
periy ohlled mahal Mithapur on the 26th 
March 1502 and he invited us to hold that 
ihe mcrey borrowed son the 4th of Marsh 
1969 must Lave Leen ntilized to rpurabare 
that property cn the 26th March 1902. 
I am urable to accede to this argument, It 
has not been svggested either in the oral 
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evidence or the dosumentary evidenco that 
the money borrowed on the 4th Marsh 1902 
was required to purchase this property. I 
must hold, therefore, that the plaintiff has 
failed to prove legal necessity in respeat of 
the loan e»vered by the hand-note of the 
4th Marsh 1902, 

I now some to the question of the first 
hand-note, that is to say, the haud-note 
exeauted on the Ist January 120) for 
Rs. 995. Iam not satisfied with the reason- 
ings given by tle learned Subordinate Judge 
for holding that legal neo@ssity has not been 
established in respeat of this lfan, but Mr, 
Das on behalf of the respondents contends 
that the question whether there was any legal 
nesessity in respeet of this particular loan is 
wholly irrelevant, in view of the fast that 
the oreditor’s remedy in respect of this loan 
was clearly barred by Statute on the date 
. of the exeoation of the mortgage. To this 
Mr. Manuk replied that he had no notise of 
this defense and that if the point had been 
raised in the written statement it might have 
been possible for him to produce evidenos 
that there was asknowledgment of the debt 


by the joint family anfficient to take ihe. 


sage ent of the Statute. It is quite etrne 
that the*epdint was not speoifisally taken in 
the wrjtten statement, but if was alleged in 
the written statement that the mortgage was 
not a valid dosument and was not binding 
on the joint family. The question whieh 
we Fave to determine ie, whether the failure 
to take the point speeifiaally in the written 
statement debars the resapondenta from 
arguing that the karta of a joint family 
has no power whatever to enter into any 
agreement binding himself on bshalf of the 
joint family to pay a Statute barrad debt. 
The identioal question was debated in a 
ease before the Calautta High Court so far 
bask as the year 1873. The esse to whish 
I am referring is the ease of Gooal Narain 
Mozoomdzr v. Mudio Mutty Guptee (1). The 
suit in that ease was a auit by the mortgages 
to enforos the mortgage exeonted by one 
Gourinarain on hid baht and on bghalf of 
the joint family of whish he was the karta. 
He purported to exesute the mortgage not 
as karta of the joiht family bnt as the 
exeeutor appointed by .the last Will and 
testament of hia father Hurrynaraia 


(1) 14 B. L, R. 21, 


e 
Mozoomdar. It is unnesassary to deal with 
that point besanse the High Court held 
that, asa matter of fast, he was the karta 
of the joint family and that the ease sould 
be disposed of on that basis, 


The point raised in the appeal was, whe. ` 


ther Gourinarain exesuted a mortgage for 
Rs, 6,847 3-3 in order to seeure adyanees 
from time to time made to him by the 
mortgages, and it was found, at the áppel- 
late stage, that at the time of the exeontion 
of the mortgage only one debt of Rs. 100 
was not then barred by the Law of Limita. 
tion and it was also found that, in the 
psouliar  eirsumstanees of the gase, the 
mortgage in respect of another item, namely, 
Rs, 947.3.8 was a good mortgage, The 
point that Gourinarain as the karta of a 
joint family had no power whatever to 
enter into a contrast on behalf of the joint 
family to pay a Statute barred debt was not 
raised in the Court of first instanea and 
was not desided, The point, however, 
was specifically raised in ths Court of 
Appeal, and it was objected on behalf of 
the mortgagee that it was not open to the 
mortgagor to take the point as they had 


not raised it by their pleadings and had not - 


asked the Court of first instanse to adjudi- 
sate on the point. With referensa to this 
point Sir Rishard Coush gaid as follows:—~ 
Having disposed of these minor objestionr, 
fve come to consider whether any of the debts 
intended to be seaured by the mortgage were, 
at that time, barred by the Law of Limitation, 
This objestion arises on the plaintiff's oase ; 
it is not an cbjestion whieh the defendants’ 
had to faka in their written atatemente, or by 
way of defences to the suit. The onus was 


on the plaintiff to prove that the mortgage * 


was a valid one: and if it appeared upon 
evidence that some of the debts “vere 
barred, the case would not some within 
the requirement that the mortgagee should 
be made to pay offa subsisting charge upon 
the estate.” 

In my view, therefore, the onus being 
upon the plaintiffs to establish that the 
mortgage was a valid mortgage, it is. opsn 
to the respondents to argue in thia Court 
that, as regards. some of the items at 
least, the mortgage was not a valid mort- 
gage. 

The next quéstion is, whether asa matter 
of faot the debt was bürred by limitation 
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on the date of the exeoution of the mort- 
gage. As to this there san be no doubt 
that the promissory.note was exesuted on 
the Ist January 1900 and the mortgage 
was exesuted.on the 24th July 1904, and 
‘the mortgage-doonment itself digelosee the 
fact that there were no part. payments made 
on behalf of the mortgagors. 

The remedy in respeet of this debt WAB 
əxtinguished on the 24th July 1904, and it 
is elear on the authorities that the manager 
of a joint Hindu family has no power 
whatever to enter into any agreement 
to pay a Statute-barred debt and the desision 
of the learned Subordinate Judge therefore, 
on this point must be affirmed, 


I now some to the last point that arises 
“in this appeal, namely, the question of tke 
legal nesessity in ccnnestion with the ad- 
vanees made on the 24th July 1904. The 
plaintiff8 sase is, that this advance was 
necessary to enable the family to take a 
ihika lease of a certain property . belonging 
to the Bettiah Raj. The defendants’ sase is 
that the thika lease referred to by the plain- 
iffs was a lease taken by Brahmdeo on his 
own behalf and not on behalf of the joint 
e family ; their alternative sase is, that there 
was no necessity to take this lease and that, 
in any event, no benefit has asorued to the 
family from this lease. 


" The learned Subordinate Judge, relying 
mainly on the ekrarnama, Exhibit N, has 
some to the aeonolusion that this hika 
lease was Brahmdeo’s personal asquisition 
and not an asquisition on behalf of the 
joint family. I entirely differ frofh him. 
Exhibit N is the ekrarnama of partition in 
the defendants’ joint’ family which took 
plaee on the 23rd December 1907; This 
dosemnent, after partitioning oertain pro- 
erties and certain debts amongst the 
members of the joint family, provides as 
follows :-— That whatever share of the pro- 
perties the debts given below, house and 
land appertaining thereto, garden, orshard, 
etc. are allotted to us by the said arbitra- 
tors we shall enter in possession of the 
same and sball make payment of debts due 
to the M%hajans; that besides the above 
mentioned properties, all other properties 
standing in, debts aontrasted by, and 
deerees of whatever kind passed in favour 
of a certain mefaber shall be treated as 


belonging to him, in whose. naine they 
stand,” 

Now, it is admitted that the thika lease 
is not mentioned in the list f the pro- 
perties given in the Schedule to this doau- 
ment and the learned Subordinate Judge 
eoneluded that, whatever is not disclosed in 
ihe Sshedule annexed to this document 
eannot form part of the joint family pro- 
perty. 1 do nob agree with that view at 
al. The substanse of the agreement is 
this, All the joint family properties stood 
in the ngme ofeone or another member 
of the jointefamily. The arbitrator parti- 
ticned some of the properties amongst the 
members of the joint family; as regé&rds 
the rest if was agreed between the parties 
by virtue of this doonment that that person 
should be eonsidered to he the owner of 
the property in whose name the partieular 
property stood, Now, in my view, this 
dosument establishes that the property in 
question was the joint family property and 
was allotted to Brahmdeo by virtue of the 
partition of the 23rd Desember 1907. Apart 
from this, there ia ample evidence on the 
Aecord to establish that the property was, as 
a matter of fao, treated as joint family 
property. ` E 


The next question is, was there any 
necessity to borrow money to acquire this 
property P Mr. Das’ argument ib, that there 
is no evidence sufficient to satisfy this 
Court that there was an enquiry made by 
the lender that, in this partienlar instance, 
Brahmdeo soted as a prudent owner. He 
relied onthe well known oase of Hunoo- 


*manpersaud Pandey vw, Musammat Babooee 


Munraj, Koonwerce (2). The point, in my 
view, has been settled by the deeision of 
the Judisial Committee in the oase of 
Manna Lal v. Baru Singh (3). That was 
a ease where the kerta of a joint family 
borrowed money in order to acquire a theka 
lease and the only evidence that bad been 
addueed in the case was aa follows — Tha 
money was taken in fa&h by the defendant 
No. 1.° The money was, taken for the 
purpose of paying xzerpeshgz in respect of 
a thika ¢aken by the defendant No.1 for 
himself and the defendants Nos. 2 and 3 
e + 
*(2) 6 M. I. A, 393; 18 W. R. 8'n; Sevestre 268n; 2 
Suth, P. C. J. 26; 1 Ser P. 0. J. 557; !9 E R, 147, 
(8) 56 Ind, Cas, 766; 1 P, L. T, 6 (P. 0). 
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who were equally -benefited”, and another 
witness stated as follows :— Defendant No. 1 
also borrowed Rs, 1,000 for payment of 
zerpeshgt in respeet of a ¢htka taken by 
him and for other purposes. I made 
enquiries and learnt that gerpeshg? WAS 
required to be paid. The defendants Nos. 2 
and 3 were benefited by the loan. The 
thika property was possessed by the defend. 
ants Nos. | and 3.” : 

On this evidenes the learned Subordinate 
Judge desling® with the ease gave a 
deoree to the mortgage& Tha Caloutta 
High Court set aside that jufigment and 
the ,casa went up to the Judicial Oom- 
mittee and the Jndisial Committee restored 
the desision of the learned Subordinate 
Judge, 

Mr, Das, however, argued that as the 
oase was deoided ex parte the Court asted 
on evidenee whish slearly would be in. 
sufficient had the oase been a sontested one, 
ani he relied on the following passage in 
the judgment of the Judisial Committee: — 
"Upon the plaintiff lay the burden of proving 
necessity in such case. Hesalledevjdense and 


produeed doeuments, not all that sonld have. 


been *oalled or produeed, but enough to 
satisfy tite Subordinate Judge ; and there is 
material on the resord to show that he had 
armed himself with further proof of wit- 
nesses who might be in attendanse if ii were 
required" I sannot for a moment admit 
thatthe Judisial Committee wonld have given 
a decree to the plaintiffa if the evidanse was 
not siffisient to establish the esse of the 
plaintiffs. The evidence in this ease estab- 
lishes that the plaintiffa mide enquiry into 
the alleged necessity and that one of them 
went to Battiah and assertained the fast 
that the Bettiah Raj had entered into 
negotiations for a lease in fgvour of Brahm- 
deo. Mr. Das, however, argues that an honest 
enquiry means an equiry into the terms of 
the lease itself whieh would satisfy the 
lender that the lease would be benefisial 
to the family. I knogw,0f no ease whatever 
that has gone to thig'extent and in my view 
the plaintiffs havé egtablished that there was 
legal nesessity in respect of the gum of 
money advanced on the 24th July 190 t. 

The plaintiffg would aesordingly be entitl. 
ed to the usual mortgage. deeree for Re. 1,961 
enabling them to raise this money out of the 
mortgagee’s properties. 


Three other questions have been argued 
before us, but, as they have not been dealt 
with by the learned Subordinate Judge, we 
think it right that the learned Subordinate 
Judge should try these questions, before we 
finally dispose of the appeal, The frat 
question is‘raised spesifieally in Issues Nos. 13 
aud 14, and the sesond in paragraphs 9 
and lO of the written statement of defend. 
antes Nos. 12 and 13. The third question 
has nob been raised either in the pleadings 
or in the issues, but slearly arises, [tis 
this ; there has been a partition of the joint 
family properties belonging to the defendants 
and some of the properties mortgaged have 
been allotted to Brahmdeo Prasad Singh. 
The plaintiffs urge, that though they may 
be unable fo enforse the mortgage against 
the family as regards the two items as to 
whishthey have not been able to establish legal 
nesessity, there is no reason why they should 
not bs allowed to proseed as against the 
properties mortgaged whish, under the parti- 
tion, have been allotted to Brahmdeo, Their 
argument is, that a mortgage of property 
whish is not sapable of speeifisation, though 
it oannot operate as a mortgage, may, when 
made for valid sonsideration, be valid as a 


contrast; and when the objests to whish it * 


refers some into existenee and are eapable of 
being identified, “equity taking as done 
that whieh onght to be done fastens 
"pon the property, and the  contraet to 
assign them besomes a eomplete assignment,” 
Collyer v. Isaacs (4). We express no 


opinion at present on the question whether 
the argument is entitled to susaeed, but, gs: 
, the argument depends on fasts whish are 


not before us in a sonvenient form, we think 


it right that the learned Subordinate Judge , 


should deal with the .argument, giving the 
parties the liberty to adduae, if neseseary, 
further evidence, ? 

We assordingly remand the sang” to the 
learned Subordinate Judge for trial of the 
issues whieh we have set out in this judg. 
ment. He must return his findings within 
two months from the time he reeeives the 
resord whieh must be sent down forthwith. 
Costa reserved. 

Ross, J.—I agree. j 

Oase remanded. 

(4) (1882) 19 Ch. D. 342 at p, 85l; 61 L, J, Ch, 14 

45 L. T. 567; SO W.R, 70, o i 
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ALLAHABAD HIGH COURT. 
SEGOND Civit Arrear No, 270 or 1918, 
December 11, 1920. 

Present: —Mr, Justiae Rafique and 
Mr. Justice Piggott. 

Saiyid FAIYAZ ALI—Derzxpanr— 
APPELLANT 
tersus 
REKHAB DAS AND OTHERS —PLAIRTIFFS— 


RESPONDENTS. 
Custom-—Ryote of Tissa, Tahsil Muzaffarnagar, Dis- 
trict Meerut—Transfer of house with right of residence 
—Custom, whether bad, 


A custom exists whereby  ryots of Tissa, in 
Muzaffarnagar in the Meerut District oan validly 
transfer their houses with a right of residence. Such 
custom: is nob of such a nature as should not be 
recognised by law aud should not be given effect to. 
[p 24, col, 2; p. 26, col. 2 ] 

Second appeal from the desision of the 
Additional Subordinate Judge, Meerut, dated 
the 9th of November 1917. 

Mr. S. Agha Haider, for the Appellants. 

Dr. 8: M. Sulaiman and Dr, S, N. Sen, 
for the Respondents. 

JUDGMENT. —Tt appears that Saiyid Fai- 
yaz Ali isthe Zemindar of the village of 
‘‘issa in which one 2adlu lives asa ryot in 
one of the houses in the abadi, Badla made 


*a gift of the house in favour of his daughter- 


in-law, Musammat Mango, by a registered 
deed in the year 1883. Mango in her turn 
exeauted two sale-deeds in favour of Rekbab 
Das in 1911 and 1916 in respect of the said 
house. The two deeds refer to different 
portions of the house aud the two deeds taken 
together dispose of the entire house to Rekhab 
The house of Rekhab Das adjoins the 
house that he has purehased from Mitammat 
Mango. After his purshase he opened 
e doors leading into the new house and in 
* faot incorporated the mew house into the 
old Bouse. . Rekhab Das brought fhe suit 
out of whish this appeal has arisen on the 
4th of-Desember 1916 in the Court of the 
Monsif of Muzaffarnagar for the resovery 
of possession of the site of the house 
together with damages, on the allegation 
that, soon after the exeeution of the second 
sale-deed in his favour, the Zemindar Saiyid 
Faiyaz Ali pulled down the house whish the 
plaintiff had purehered from Mango, remov. 
ed the materials of the house and built 
up a wall, The olaim was resisted on the 
ground, among ofhers, that Mango had left 
the house in question whish had fallen down 


* 
e 


E 
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and the site had eseheated to the Zamindar:. 
that the latter had entered into possession 
peasefully, and that the allegation as regards 
forsible dispossession of the plaintiff was 
wrong. Under the sommon law of the 
land the Zemindar was entitled to reaover 
possession of the site, The house had been. 
abandoned and had fallen into ruins. During 
the pleadings it was urged on behalf of 
the plaintiff that, under à oustom obtaining 
in the village, a ryo¢ sould transfer his 
house with right of residenas. Both parties 
gave evidences inethe case, but strange to 
gay that nome of them filed a sopy of the 
w3jtb-ul.arz, The Court of firat  instanae 
after considering the evidenae for both Mides 
same to the sonelusion that a ryot of the 
village of Tissa sould transfer his house 
with the right of residense without let or 
hindranee from the Zamindar. It also found 
that the Zemindar had forsibly dispossessed 
the plaintiff and that the latter had insurred 
damages to the extent of Hs. 234. On 
appeal, the learned Subordinate Judge modi- 
fied the dearee of the first Court by holding 
that the plaintiff by his sale-deeds only 
acquired the.right of residence and had 
"aoqujred no proprietary right in the, site, 
The amount of damages was alsoeredused 
to R3. 103. The Zsmindar has eome up in 
Besond appeal to this Court, He contends 
that on the findings arrived. at by the 
lower Appellate Court the olaim of the 
plaintiff should hava been dismissed, One 
of the sentenses relied upon by the appellant 
from the judgment of ths lower Appellate 
Court is as follows:— I have no doubt that 
Mango made over the house to tke defendant." 


* It is contended that if the learnel Sab. 


ordinate Jadge had no doubt that Mango 
had made over the house to the defendant, 
in other words, that the Zamindar had 
entered into poséession peaceably, the oase 
of the plaintiff, as stated in the plaint and 


.the pleading», is obviously false and must 


fall through. We think that the word 
"defendant" in the judgment of the lower 
Appellate Court is a inei slip of the pen. 
The preseding sentenses .show that son. 
elusively. The preeedidg sentenees are as 
follows:-*"[n the present oase the plaintiff 
has not left the house but has been turned 
opt of it. I '&esept the evidense on the 
point. I have no, doubt that Mango made 
over the house to the defendant." The 
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* 
word “defendant”, obviously, is a slip of the 
pen otherwise the meaniog of the three 
sentenaes would be quite unintelligible. 
The other portion of the judgment whieh 
ts attacked relates to the transfers evidenced 
by sertain deeds and other dosuments. It 
appears that for the plaintiff 23 sale deeds 
ranging from 1867 to 1912 wera filed as also 
5 sale-certiüeatea from 1882 to 19023. The 
learned Subordinate Judge says about these 
dosuments that the plaintiff has not shown 


. whether the said'tranafers were by or to the 


Zemindars or by or against Che «onsent of the 
Zemindars. It is sontended tRat, on the 
view taken by the learned Subordinate Judge 
of the said sale-deeds and sale-sortificates, 
they should not be considered to have any 
evidential value in the ease, Therefore, the 
finding of the learned Subordinate Judge 
that there is a sustom in the village of 
Tissa under whieh a tenant or a ryol san 
transfer his right of residenee in the house 
is unsupported by any evidencs on the 
resord, or at least there is no suffisient 
evidenes in support of it. We think that, 
in addition to the sale-deeds and sale. 
eertifisates, there is another piese of evidence 
whisheis very important. That is a jtdg- 
ment befween the aneestors of the parties 
in a osse desided cn the 17th of May 1897 
whioh distinctly raised the issue of eustom 
now under oensideration. We think that 
it was for the defendant Zismindar to explain 
away the 23 sale-deeds and the 5 sale- 
certificates, They showed, on the face of them, 
that there had been transfers of the houses 
of the ryote in the village, It was for 
the defendant Zemindar to show under what 
siroumstaness those transfers were made and 
that they were such as to in no way prove 
the eustom now get up. The sale-deeds and 
the sale.eertifioates in question have some 
evidential value, in support of the ease for 
the plaintiff, By far the most important 
evidence is really the judgment of the 17th 
of May 1897. We think that that judgment, 
taken with the other avilense i inthe «ase, is 
suffsient and proves*the eustom set up on 
bebalf of the plaintiff. The next contention 
for the defendant. appellant is that thp ozstom 
advanced on behalf of the plaintiff is a bad 
eustom, inasmugh as it derogates from tbe 
sommon law of the land. In support of this 
argument eertain observations from some of 
the learned Judges of this Court in other 


e 

eases have been referred to. No direet author: 
ity has been eited in support. of the view 
that a austom of the nature that is-set up'in 
this ease on behalf of the plaintiff is sueh as 
should not bs reeognised by law and should 
not be given effeet to 
for the appellant is that, as the findings of 
the lower Appellate Court are not quite olear 
especialy with regard to the possession 
of the house in suit, a fresh issne.ought to be 
framed and remanded for trial. Wa have 
given the argument due osonsideration and 
we feel ourselves unable to assent it. We 
think that the judgment of the lower Court 
on the point of possession is suffisiently olear 
and definite. The appeal, therefore, fails 
and is dismissed with aonta, As to the oroas- 
objections, there is no forse in them and we 
dismiss them with costs, Tae eosts in this 
Court will inslude fees on the higher soale, 


Appeal dismisred, 





CALOUTTA HIGH COURT. 
Appeal FROM ORIGINAL Dacrez No. 108 
or 1919, 
June 11, 1520. 
Present; —Mr. Justios Riohardson, and 
Justise Sir Syed Shamsul Huda, Kr, 
MODHU SUDAN DAS. MOHANT 
GOSWAMI-—DzrzsNpAxT No. 1— 
. APPELLANT 
CLTSUS 
Srimatt ISWARI DHYI DEBI AND OTHERS 
— PLAINTIFFS AND—Derexrpint No, 2 


— RESPONDENTS, 
Hindu Law— Mitakshara—Joint family— Decree, ph. 


è sonal against father—OCreditor, right of, to proceed in 


execution against family pro perty, 


A oreditor who has obtained a personal decree 
for monéy against a Mitakshara father is enéitled 
to levy execution against the entirety of the jointe 
family property, and this rule is unaffected by the 
decision of the Privy Councilin Sahu Ram Chandra 
v. Bhup Singh, 39 Ind. Cas 280; 44 I A. 176, 39 A. 
437; 21 C. W. N. 698; | P. L W. 657; 15 A L. J. 437; 
19 Bom. L. R. 498; 26 0. L. J. 1; 83 M. L. J. 14i 
(1917) M. W. N. 439 22 M. L. T. 22; 6 L. W. 218 
(P. C.). [p. 20, col. 1.) 


Appeal against the dearee of the Subordi- 
nate Judge, let Court, Burdwan, sated the 
30th of January 1919, 

FACTS appear from the judgment, 

Dr. Dwarkanath Mitter (with him Babu 
Rishenira Nath’ Sarkar’, fcf the Appellant. — 
The property whieh was attaghed in exeeu. 

e 


The last. argument ' 


86 


tion of my deeree waa obtained by Lala Joti 
Prokash under the Will of bis father, Lala 
Bansa Gopal Nandi, and was, therefore, the 
self acquired property of Jyoti Prokash. 
Although I am not giving up this plea I do 


' not propose to argue the matter at length 
having regard to tbe decision on the point 


by your Lordships in First Appeal No, 229 
of 1918 desided on the 30th of April 1920 
[Mukti Prokash Nande v. Iswari Dei Debi (1).] 
Then the Court of firet instanoe ought to 
have held that the loan in question was 
taken for legitimate family purposes. It is 
true that Jyoti Prokash led an extravagant 
life, but that fact alone would not make this 
partieular item of loan unnecessary besause 
ib has been found that the money was 
actually spent for necessary family purposes 
and the creditor took partienlar eare to 
assertain what was the nesessity for the 
loan and was satisied that the money 
would be spent for justifiable purposes, 
Even if I accept the finding of the learned 
Subordinate Judge that the loan was in- 
ourred not for a jnstifiable family purpose, 
the. debt not having been tainted with 
immorality or illegality, it was binding on 
the sons. The son is bound to pay the 
father's debt unless inourred for immoral 
purposes. See Hindu Law, Mayne, 7th 
Etition, gestion 303. The father has power to 
dispose of family property for au antecedent 
debt, A mortgage for an antecedent debt 
ean also be enforeed. “Sea Bhagbut Pershad 
Singh v. Qira Roer (2), Minakshi Nayudu v. 
Immudi Kanaka Ramaya Goundan (3). At 
the date of the deoree obtained by this 
ereditor in respeob of the loan in Question 
this debt would have been suffisient as an 
antesedent debt to support an alienation of 
the joint family property by Jyoti Prokfsh 
and*his sons sould possibly have raised no 
‘objection to that alienation. But the credi- 
tor, ingtead of taking that course, adopted 
the alternative course of obtaining a per- 
sonal decree against the father and then of 
levying execution on the joint family pro- 
perty. Refgrs fo Bhogbut Pershad Singh y. 
Gira Koer (2), Minakshi Nayudu v. Immudi 
Ranaka Ramaya Goundan (3) and Mahabir 
e 


1) 57 Ind. Cas 858, 24 C. W. N. 938. 
a 150.717 P.O.) 1651. A £9; J on Jur. 289; 
. P. 0, J. 186: 7 Ind. Dee, iN Be) 1002. 
: ri Jà I ÀÁ.  !2 M, 142; 5 Sdr, P, O. J. 271; 18 
Ind. Jur 9; 4:Ind, Def, (x. &) 448, 
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Pershad v. Moheswar Nath Sahat (4). When ~ 
the joint aneestral property is attashed in ` 
exosution of the personal deoree against the 
father, the interest of the sons san only be 
exempted from attachment and aale if the 
latter oan show that the debt in respest of 
whish the desree was obtained was sush 
as if was not the pious duty of the sona to > 
pay. See Karan Singh v. Bhup Singh (5). 

Babu Dwarkanath Ohakravarty (with bim. 
Babn Jyotish Ohandra Sarkar), for the Re- 
apondents.— All the argumefits whiah I ad. 
vansed in sgpport $f my contentions in First 
Appeal No. 929 of 1918 [ Mukti Prokash 
Nande v. Iswart Dei Debi (1)] would equally 
apply fo this case. I need not, therefore, - 
repeat what I submitted to your Lordships 
in the sourse of my argument in that ease 
in support of my eontention that the pros: 
perty sought to be attaehed was the ausestral 
property of Jyoti Prokash. Your Lordships in 
that ense have pronounsed your decision on 
the points in my favour. In the present. 
oa3e if cannot be seriously argued that the 
loan was inoprred for legitimate family 
purposes, The only material point for your 
eLordships! consideration in this appeal is, 
whether the interest of the sons im the- 
joint family property eau ba attasRed and. 
sold in exeeution of the personal .desres 
against the father, The authority of the 
father to alienate joint aneostyal property 
is  slearly diseussed in Hunoomanersaud 
Pandey v. VF usam nat Babooee Munraj Koon- 
weree (6), and the subsequent oases in Gir. 
dhares Lall v, Kantoo Dall (7) and Suraj 
Bunst Kosr v. Sheo Persad Singh (£). The 


alienation is binding on the sons when it is 


made to dissharge an antesedent debt of the 
father, I submit the expression " antesedent 
debt" means debt incurred by the father 
before the birth gf the son, as otherwise the 
distinstion drawn between a charge to sesure 
sush a debt and a shargse sreated to sesure 
a new debt besomes meaningless. The 


(4) 17 L. A.1's 17 0,584 'P. 0.); 8 Sar. P. O. J, 
489; 8 Ind. Deo. (x. 8) 925, e 

(5) 27 å, 16 (F. B.51 A. L. J. 310; A W. N. 
(1804) 161. L 

(6) 6 M. I, A. 893; 18 W, R 8 n; Sevestre 258n; 
2 Suth P'O. J. 29; 1 Sar Pe C. J. 552; 19 D. R, 147. 

(7) LL A. 82); 14 B. L. R. i87 (P O.); 22 W, R. 
56; 3 Sar. P, O. Je 380. ° 

e(8) 6 L A, 88 at pp. 107, 108; 50. 148 (P. 0.); 4 

Sar P.C. Jak 3 Suth P. O. J. 589; 4 O. L R. 22f; 
2 Shome L, R, 242; 2 Ind. Deo., (N, 8.) 705. 
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resent décision of their Lordships of 
the Judisial Committee reported as Sahu 
Ram Ohandra v. Bhup Singh :9) supports my 
sontention. ‘The general rule is, that if a 
debt contrasted by the father is not for the 
benefit of the joint family estate, he should 
have no power to alienate the joint family 
property to meet sush a debt, As regards 
“antesedent debt” there is an exception 
to the general rule. But this exception 
should be very  earefully guarded and 
should not be extended, See Sahu Ham 
Ohandra v Bhup Singh (9). eThis ogse olearly 
shows tbat, before a sale in extoution has 
astually taken place, the sons are entitled to 
raise the question as to the nesessity or 
otherwise of the loan, and if the debt was 
not for a legitimate family purpose the sons 
are entitled to a deslaration that the debt 
is not binding on them. On general prinoi- 
ples also, the ereditor of the father in execu- 
tion of a deoree against him cannot sell the 
son's interest in the joint family property 
even if the loan was for neecssary purposes. 
Refers to Zndur Okunder Singh v. Radha 
Kishore Ghose (.0), and Bhazeal Sahu v, Bat) 
Nath i ertab Narain Singh Q1). 

Dr. , Dwarkanath Mitter 1n reply.—The 
dasi of the Privy Couneil in Sahu Rom 
Chanda v. Bhup Singh (9) bas not the 
effest of overruling tbe long line of cases 
ascording to whieh a oreditor obtaining a 
personal decree against the father of a 
Mitakshara family is entitled to levy exeou- 
tion against the whole of the joint family 
propenty. See Vinjanampati | eda Venkanno v. 
Vadlamannati Sreenivasa  Deekshatulu (12), 
and Hanmant Kashinath Joshi v. Ganesh 
Anna:t Pujari (l3). The eases reported as 
Indur Ohunder singh v. Radha Kishore Ghose 
(10), and Bhawal Sahu v. Batj Nath Fertab 
Narain Singh (11), do not affeet the right 
of the sreditor of a MitaÉshara father to 
obtain satisfaction of his debt ont of the 
ancestral property under certain oireum- 


(9) 39 Ind, Cas. 280; 89 A. 437; 44 I. A. 126; 21 C, 
wW, N. 698; 1 P. L. Webbge *5 A. Tm. 437; 19 Bom. 
L. R 498; 26 C. L. J. l; 33 M. L. J. 14; @917) M. 
W. N. 4:9, 22 M L. T. 22; 6 L. W. 218 (P. C.). 

(10 191. A. 90; 19 O° 607; 6 Bar. P. O. J. 185; 9 
Ind Dec. :N. 8 782. e 

(11) 35 C. 820; 12 0, W. N. X6; 3 M. L. T. 156. 

(72) 48 Ind Cag. 225; 4) M. 186:,:2 M. L. T. 334; 


33 M.L. J.519; 6 L. W. 649: 119.8) M. W. N. 559" 


(18, l Ind, Cas. 6:2; 48 B. 612; 21 Bom. L. R. 


© 
stanses. Sse Hitendra Singh v. Rameshwar 
Singh Bahadur (1+. 
JUDGMENT. 

Ricaarpsor, J. Thisis an appeal arising 
out of a suit brought by the two sons and 
the wife of Lala Jyoti  Prokash Nandi 
against Madhusudan Das Mohunt, a ereditor 
of the Lala, and the Lala himself, who is 
imoleaded asthe defendant Nn 2. We have 
already had ocoasion bo deal with a similar 
suit brought by the same plaintiff against 
the Lale’s younger brothera from whom he had 
alco borro«ed money (See R. Appeal No. 229 
of 1919 desided on the 30th April 19420). 
Mukti Prokash Nande v. Iswarz Dez Debi (AY), 
The present appeal covers much the same 
ground and I need not repeat what I said in 
my previous jadgment with regard to the 
family to whish Jyoti Prokash belongs, the 
mode in whish he took his share in hig 
father’s estate and the vicious and extrava- 
gant oourse of oonduot whioh he pursued. 
It is stated in the present case that he 
incurred debts to various oreditors to the 
total amount of three laos of rupees. 
We are now concerned with a snm of 
Rs 5,0 O lent to him by the defendant No. 1 
"on the lst Ostober 1514 ona note of hand 
which be exesuted and by which he agreed to 
pay interest onthe loan at the rate of 12 per 
sent. per annum. The defendant No. 1 aub. 
sequently sued on the debt and obtained a 
desree against Jyoti Prokash personally, dated 
17th August 1916, for the money due to him. 
In execution, he attached the properties 
whioh are now in dispute. Olaims to Hose. 
properties filed by the plaintiffs in the exeaq- 
tion department were summarily dismissed. 
*They then instituted the present suit on the 
6th June 1917, pending the trial of which, 
the“ execution proseedings under the deare 
were stayed by injunotion. 
however, was not withdrawn. 

Jyot: Prokash and his family are góverned 
by the law of the Mitakshara. .The principal 
question which arises is, whether the defend- 
ant No. l is entitled to levy exeeution on the 
entirety of the properties attached. The 
learned Subordinate Judge on the issue 
framed by him has held, firstly, that the 
property whioh came to Jyoti Proka£h from his 
father was not self acquired property; se:ond. 
_ly, that while there wae no ueoessity 
sufficient ta justafy tho Icang nevertheless ıt 

7 (14) 22 Ind, Cas, 873; 18 O. fV. N, 42, 


The attachneent, 


. annuities 


98 


INDIAN OASES. e 


E 
[1921 


MODHU SUDAN DAB MOHANT GOSWAMI t, ISWARL DEYI DEBI, 


sould not be saifl that the money was borrow- 
ed for illegal or immoral purposes; thirdly, 
that the desree for maintenanes obtainsd by 
the wife of Jyoti Prokash was not vitiated by 
fraud or eollusion; and, fourthly, that sertain 
oalled, "Tankhas" whioh were 
among the properties attashed were not sale. 
able or transferable properties, The Sub- 
ordinate Judge sonoluded that ths debt due 
to the defendant No. 1 was not binding on 
the sone, and that the family estate was 
charged with the allowanee for maintenanse 
decreed in favour of the wife, His dosree, 
therefore, was in favour of the plaintiffs and 
the appeal before us is preferred by the 
defendant No, 1. 

Dr. Mitter appearing for the latter stated 
that, while he did not abandon the plea that 
the property whish same to Jyoti Prokash 
from his father was self.aequired . property, 
he would refrain from arguing the’ point in 
view of our decision in the appeal to whieh [ 
have referred. 

Oa the issue whether the loan in question 
was taken for legitimate family purposes, Dr. 
Mitter sontended that the evideneo was in his 
favour. Having heard what both sides had 


to say on the subjeot, my sonslusion is that ° 


the defendant No. l has not established that 
the purposes for whish the money was 
borrowed fell within the sategory of justifiable 
purposes. The defendant No. I is himself a 
resident of Burdwan and he was no douly 
asquainted with Jyoti Prokash’s extravaganos. 
The loan was negotiated through a trader 
named Indra Narain Dobey.  Aseordiog to 
the defendant No. 1, when Jyoti Prokash first 


“asked him for a loan, he refused. Thon Jyoti 


Prokash wrote a letter to Indra Narain dated 
27th September 1915 whish is Exhibit A on 
the record. The letter, so far as it is relevant, 
runs; "My dear Indra Narain, what Rave you 
done about me? I have been waiting, depend. 
ing uppn you; for i have told you every. 
thing. Brother, Ishall have to file the 
appeal inthe High Court within a few days, 
otherwise the time will expire; and the 
servants have not been paid their salaries 
whish have to be paid. My hands are quite 
empty; I have not been able to purabase 
clothings for children on the ossasion of the 
Puja. Brother, exert yourself a little and 
arrange for at least Rs. 8,000 in any way 
you can by explaining matterg to Maharajji 
and should you fatl, the appeal would not be 


e 


fled for want of money for C@ourt-feos. 
Please telegraph me at Oalontta after 
arranging everything by explaining matters 
to Maharajji for I go there thia* day by 1-30 
o'alook mail.” This letter was shown to 
the defendant No. 1 and on the strength of 
it he ehanged his mind and agreed to lend 
Hs, 5,000, Assordingly, Inira Narain 
telegraphed to Jyoti Prokash on the 30th 
September and, on the following day, the 
latter met the defandant No. 1 and the money 
was handed over, The appeal mentioned 
was filed, but it appears to have been an idle 
appeal and gt seems to me that neither this 
appeal nor the payment of wages toa host . 
of servants nor the purshase of clothieg to 
be distributed as presents on the oosasion of 
the Puja oan be described as neseasary 
family purposes. On this issue, therefore, I 
agree with the Snbordinate Judge that the 
loan is not supported by legal necessity. 

The further finding of the Suborlinate 
Judge that the money was not borrowed for 
ilegal or immoral purposes has not been 
shallenged before us and must also be ag- 
cepted. > . 

As to the partition-deeres obtained by the 
song and the deoree for maintenanse obtained 
by the wife, the partition suit was jnstituted 
on the 18th August aud the wife's suit on the 
10th November 1915. The preliminary 
deeres in the partition anit was made on the 
2nd Ostober and the final deeres on the 23rd 
November 1915. The decree for maintenanee 
was made on the 10th Desember 1915, 
Jyoti Prokash did not appear in either suit 
and in both suits the desrees were ex parte. 
If the contention that these deerees were nof 
sollasive was not abandoned, the question 
was not again disenssel at the Bar and the 
evidence addused on ths subjeet in the 
present oase was not referred ta. I see no 
reason to shange the view whioh I express- 
ed in my previous judgmentand hold that 
these deerees do not affeot the rights nf the 
defendant No. 1. 

Similarly, as to the " Tankhas," I held in my 
previous judgment thatthey ara saleable in 
execution and the question has not been 
re argued in ihe present*oase. 

The dfontroversy between the parties again 
turns prineipally upon the cesision of , the 
Privy CounciPin Schu R.m Ohan .ra's case (9). 

nthe judgment to which I have so often 
referred, I stated that, in my opinion, that 
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decision *of the Privy  Counoil bas not 
overruled the long line of oases according 
to whieh & ereditor who has obtained a per- 
sonal desree for money against a Mistakshara 
father is entitled to levy exeeution against 
the entirety of the joint family property. I 
am stillof the same opinion. Mr. Dwarka 
Nath Chuokerbutty has taken us through the 
eases again. He has referred to Kantoo Lall's 
case (7) and Suraj Runst Koer’s case (8). Ho 
has suggested, on the strength of sertain 
observations made in those eases, that an 
"antecedent debt’ means a debt insurred by 
the father before the birth of a som. However 
: attractive that view may at first sight appear 
to bepit is not supported by authority and, so 
faras lam aware, it has never before been 
advaneed. As the Madras High Court point 
ont, the notion of the antecedent debt finds its 
origin, notin Kantoo Lall'* case (7) or in 
Suraj Bunst Koer’s case (8), but in the earlier 
case of Hanoomanpersaud Pandey v, Musammat 
Babooee Munraj Kunweree (6) where the term 
used is " old presedent debt" and a distine- 
tion is drawn between a charge ereated -to 
&esure such a debt and a charge oreated to 
' secure a new debt [ Hanoomanyersaud Panduy 
v. Musammat Babooee Munraj Koonweree $6), 
at meena Ohetiy v, Muthu Koundan 

9) |. 

Apart from this novel suggestior, the 
learned Vakil’s main contention, based on 
Sahu Ram Chandro’s case (9), is that before a 

Sale in execution has actually oscurred, the 
sons are entitled to raise the question whe- 
ther tbe father’s debt was incurred for 
legitimate purposes, ard if that question Le 
answered in the negative to obtain a deola- 
ration that the debt is not binding on them. 
In Sura; Bunsi Koer!'s case (8), as I read it, the 
auction. purchaser was affected with notice that 
the money borrowed had been spentin immoral 
purposes Suraj Bunst Koer V, Sheo Persad 
Singh (8). Dr, Mitter has drawn our attention 
to four reported eares in whioh notice was 
given by tbe son before the sale of the property 
and in which, nevertheless, the sale of the 
son’s interest was* upheld, namely, Bhaghut 
Pershad Singh v. Girja Keer (2), Minakshi 
Nayudu v. Immudi Kinaka Ramaya Goundan 
(3), Makalir Pershad ve Mohesuar Nath Sahat 
(4) ard tbe Full Bench ease of Karan Singh 


e 
(15) 52 Ind. Cas. 02€; 42 M, 711 at p.734; 9 L. 


W. EES: (3919) M. W. N, 409; $7. M, L, J. 166; 26 M, 


* 1 * 
e 


e 
v. Bhup Singh (5). In tbe oases of Minakshi 
Nayudu v. Immudt Kanaka Ramaya Goundan 
(8) and Karan Singh v, Ehup Singh (5) the 
sales were held under deerees for money 
against the father personally. 

Mr. Dwarkanath Chuekerbutty further 
argued that, ou general principles, a ereditor of 
the father in execution of a decree against him 
was not ina pcsition to sell tbe son's pro. 
perty ortheson's shares in the family pro. 
perty, even if the money was borrowed for 
necessary purposes. In support of that 
proposition, he referred to the cages of Indur 
Ohunder Singh v. Radha Kishore Ghose (10) 
and Bhawal Sahu v. Batj Nath Pertab Narain 
Singh (11). But ruah desisions do not affect 
the right which a oreditor of a Mitakshara 
father may have in certain eirseumstanees to 
obtain satisfaction of his debt out of the 
anoestral property of the debtor and his family. 
[See Hilerdra Singh v. Rameshwar Singh 
Bahadur (14) ', 

As it appears to me, the language of their 
Lordships in Saku Ram Oh^andra's care (9) 
shows that they did not intend to alter the 
law applicable to such a case as the present, 
«Their Lordships’ purpose was to dissipate 
the uncertainties which had gathered round 
the term “antecedent debt” in connestion 
with voluntary alienations by the father of 
immoveable family property. The sase before 
their Lordships was that of a mortgage. Their 
Lérdships state (psge !35* of the report) 
that the question arose clear of all sompliea- 
tions, and go on to say that "the importanee of 
the ease being free from all somplisations is 


thie, that exaept under the mortgage all other | 


remedies have long ago disappeared.” Their 
Lordahipa held that as an alienation of im. 
moveable property for a debt whish was not 
an antesetent debt in the true sense of the 
term the mortgage was invalid. In fhe 
present care the debt was inourred, in, their 
Lordships’ words, “ wholly apart from the 
ownership of the joint estate or 'the seenrity 
afforded or supposed to be available by sueh 
joint estate," In such a oase it is permissible 
to turn to the passage whieh their-Lordships 
site from the judgment in Nanom: Babuasin 
v, Modhun Mohun (16) and to obsepve that 
the creditor here is seeking a personal 
remedy fora debt not tainted by immorality. 

(18) 13 I. A.J; 180.21 (P. C.) 10 Ind, Jur. 161, 
4 Bar. P.C J. 682; 6 Ind. Deo. G5.) 510. — 
- «Page of 441, A— LER] 

4 


' father. 


* Deskshatulu (19) and Hanmant 
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It may be, as Dr. Mitter argued, that at 
the date of the deoree obtained by the defend. 
ant No. 1 thisdebt would have been aufficient 
as an antesedent debt to support an aliena- 
tion of immoveable family property by the 
Bat that question does not: arise, 
The defendant No. i took no steps to obtain 
seaurity for his debt. He adopted the alter- 
native course of suing the father before his 
olaim was barred by limitation and obtained 
a deoree against him personally, In the view 


' I take, the creditor has the right to proaeed 


in execution against the aneestral property of 
the family. 

‘The Madras and Bombay High Courts have 
taken a similar view of the effeat of the 
desision in Saku Ram Ohandra's case (9) | Vin- 
janampatz Peda Venkanna vw. Vadlamannatt 
Sreenivasa Deekshatulu (19), Hunmant Kashi- 
nath Joshi v. Ganesh Annajt Fujart (131.] 

In my opinion the appeal ought to susseed. 
The judgment and desree of the Court below 
are asoordingly set aside and the suit is dis- 
missed with sosts throughout. 

SHaMFUL HUDA, J.—In dealing with R. 
Appeal No. 229 of 1918, [Mukti Prokash Nande 


v. Ipari Dei Debi (1)] I had felt considerable : 


doubt whether a son'a obligation to pay a debt 
insurred by his father when, on the one hand, 
it was not shown that the debt was for a 
family necessity aod, on the other, it was 
not shown that the debt was for an illegal 
or immoral purpose sould be enforced duriag 
the father’s lifetime. In that ease, upon my 
fnding on another point, it was not necessary 
to express a definite opinion on thia question. 
My doubt arose upon the decision of their 
Lordships of the Judicial CommitteS in the 
ease of Sahu Ram Ohondra v, Bhup Singh (9)? 
After hearing the arguments in this case, and 
having regard to the decisions in Vinianantpatz 
Fea Venkanna v, Vadlamannati Sreent.asa 
Kashinath 
Joshi *y. Qanssh Annait Fuari (18), that 
doubs haa naw Lern removed and [agreg 
with my learned besther in the decision pro- 
nounsed by him in this appeal. 


Áppeal allowed. 
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ALLAHABAD HIGH COURT. 
First Cryin APegAL No 416 er 1918 
Desember 13, 1920, 
Present:— Mr. Justice TudBall and 
Mr. Juatiee Rafique. 

MR, L. A. PUECH-—PuariNTIFF 
—APPELLANT 
versus 
Musammat AZIZ FATIMA BIBI 


AND OTHERS- DkFEND«NTS— Respondents, 
Pre-emption, partial, whether permissible. 


Partial pre-emption is forbidden by law, so that, 
where the qubject-niatter of sale consists of land 
with a build®og, a pre-emptor must pre-empt the 


whole of the land including the areaon which the n 


building stands. [p. 21, col, L] 


e 
First appeal from a deoree of the Addi 
tional Subordinate Judge, Meerut. 
The Hon’ble Dr. Te: Bahadur Sapru, 


Messrs. Q, W Dillon and Sham Nath Mush- 
ran, for the Appellant. 

Dr. 5. M. Sulaiman and Dr, S. N., Sen and 
Mr. S. N. Gupta, for the Respondents, 

J UDGMENT,.—This is a plaintiff'a appeal 


arising out of a suit for pre-emption The 
property scaght to be preempted ia 
in an afes of land situated in Mahal 


Katihat in the town of Meerut. This mahal 
sonsists of plots of land on whish, are built 
houses. The vendor in the present sase was 
the owner of a sompound with ‘a house 
standing in it together with out-houses, 
stables, eto. The plaintiff is a o8-sharer in the 
mahal and he based his right on a custom 


* 


which gave him a prior right of purohase ° 


as compared to a stranger, In his „plaint, 
where he gives the details of the property 
whish he seeks to pre-empt, he states that 
the ustom of pre emption only relates to 
land and not to the houses standing upon 
it. He, therefore, sought to pre-empt an 
area of 18 bighas and 17 biswas, but ex. 
cluded from bis suit the area of two bighas 
and 18 biswas on whish the house astually 


stood. Exaeption was taken by the defend- 
aot to the omission by tha plaintiff to 
pre-empt the whole of the property. It 


was pleaded tha? the plaintiff was 
bound” to pre.empt nob only the area 
whieh he sought to obtain but also the 
building and the land on whioh the build 
ing stood and that as he had not done 
Some 13 
issues were framed by Oourt below. Issues 
Nos, 1, 6 and 7 related to the alleged sustom 


' 
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whieh ig denied by the opposite party 
and Issue Wo. 8 was to the following 
effeat:— 

"Is the guit bad for omission to sue for 
pre-emption of the kotht and the land 
relating to it, and has the answering de- 
fendant now besome a confirmed co sharer 
in the mahal in question on aosount of 
the said kotht and land not being claimed 
by the plaintiff in this suit?" 

The lower Court desided the first, sixth 
and seventh issues and held that no sustom 
prevailed and dismissed the suit. It did not 
deside the 8th issue, although the desision of 
that issue did not depend upon any evidense 
in the case but on the admitted fasts and 
the plaint itself, The plaintiff has appealed 
and the question of the eustom has been 
discussed at some length but we find it 
quite unnesessary to deside that issue, for 
the simple reason that the suit ia bound 
to fail on the 8th issue. On the fase of 
his plaint the plaintiff is seeking partial 
pre emption, Assuming the existence of a 
oustom which gave him a right, he was 
bound to pre-empt the whole of the land 
inoluding the area on whioh the hause stood. 
This he has not done, and it is quite elear 
from his plaint and the details of the Bro- 
perty sef out therein whish he aeeks to 
pre.empé. Partial pre-emption is forbidden 
by law, As a matter of fast, in respect 
to the land omitted from the suit the de. 
fendant-vendee is now the full owner and, 
therefore, a ao-sharer in the mahal and stands 
on an equal footing with the plaintiff therein. 
This alone is sufficient to defeat the plaintiff's 
claim, 


PRIVY COUNTIL, 
AFPEALS FROM Tok Mapuas Hien Court. 
Marsh 1, 1921, 
Present:~ Lord Backmaater, 
Lord Dunedin, Lord Shaw, Sir John Edge and 
Mr, Ameer Ali. . 
MEKA VENKATADRI APPA ROW 
BAHADUR ZEMINDAR GARU 
AND OTHER3— APPELLANTS 
versus : 
Raja PARTHASARATHY APPA 
ROW BAHADUR ZEM:NDAR GaRU— 
RESPUNDENT, 

Raja PARTHASARATHY APPA 
ROW BAHADUR Zu MINDaR GARU-— 
APPELLAAT 
versus 
MEKA VENKATADRI APPA ROW 
BAHADUR ZEMINDAR GARU 


AND OTHEKS— ResPONDENTs, 
Contract Act IX of 1872 , s, 81—Debé due carrying 
interest-—Moneys received without definite appropria- 
tion—Appropriation of payments. 


Where there isa debt due which carries interest, 
and moneys are recoived against such debt without 
definite appropriation by cither side, ib is a well 
established rule that the money is fir-t applied in 
payment of interest and only when that is satisfied, 
in payment of principal [p 3., col. 1.] 

Consolidated appeals from an order of the 
Madras High Court, dated Desember 15, 
1916, varying an order of the Distrist Judge, 
Kistna. 

PFAOTS are stated in their Lordships’ 
judgment. The respondent was the plaintiff 
in the suit reported (on appéal to the Board) 
in Venkata Narasimha Appa Row v. Partha- 
sarathy Appa Row (1). 


Mr. De Gruyther, KO, (with him Mf. l 


The appeal must, therefore, fail and is dis- poe Narasimham and Palat), for the Appel- 


missed with soats. 


* 


2 
Appeal dismissed, 


ants.—The repayments should have been 
cregited to interest, not to prinsipal, The 
money was paid into the Distrist Court, which 
gave orders how it should be aredited. The» 
High Court varied this order by diresting 
that the morey sbonld all go against 
principal, saying that we had in faet so 
appropriated it, This was a mistake: wa 
did not : the account shows that the prinsipal 
was not redused. As each sum was ressived 
ib was eharged with interest and sarried 
forward to the end of the year,eand then 
the total was set against the total due. 
(1) 21 Ind Cas. 339: 41 T. A. 51; 17 C. W. N. 12238 
14 M. L. T 269; (9.8) M. W. N 791: 25 M, 1, d 
886; 18 O. L, J. 899; 16 Bom, L, R, 1010 (P. Q.. 


^ 
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sharged 
in that 


is to he 
out 


If sompound ‘interest 
the assount must be made 
wey. 

The rule is that, where a debt oarries 
interest payments are appropriated in 
the first place towards the interest. 


Bamundoss Mookerjea v. Ometsh Ohunder 
Raee (2) ; Maharaja of Benares v. Har Narain 
Singh (8). 

[Lorp Becemasrer referred to Rigby, L.J.’s 
rs es in Parr's Banking Oo. v. Yates 
4). 


Sir Erle Richards, K. O. (with him Mr. 
Parikh), for the Respondent.—Those oases 
refer to contrasts. In this oase we had moneys 
standing to our eredit and oarrying four 
per cent. only. It was open to the Judges 
to look at all the fasts. They allowed 
appellants six per cent, but would not set 
their payments against interest. They were 
` quite justified in eush a direetion. Farther, 
in the  &seeount furnished by appellants’ 
agent the payments are not ret off agaicst 
interest, but against a total sum. We have 
a cross-appeal, The District Judge has 
given them interest after decree on prinsipal 
only, the High Oourt on both principal and* 
interest. We say the High Court erred in 
doing so, Also,it erred in allowing them six 
per sent. when the whole money was already 
in Conrt, sarrying four per cent. They were 
only entitled to be put back in the position 
which would have been theirs if no deoree had 
been passed against them. 


Mr. Parikh followed. The aaeount shows 
jhat theappropriation of the payments was 
not exolusively to interest. 

No reply was oalled for. 


JUDGMENT, 

Lord BUCKMASTER, — Their Lordships do 
not desire to hear Oountel for the appellants 
in reply, nor do they need further time to 
consider the advice that they will tender 
to His Mafesty, for, in their opinion, this 
sare is quite plain. Itappears that in 1899 
‘the respondent instituted a suit the defend. 
ants to whieh are represented by the present 
al ; he elaimed partition of two estates, 


(2) 6 M. I. A. 259; 1 Sar. P, O. J. 549i 19 E. R. 1C8, 
oe 28 A.26; 2 A. L.J. 585; A. W. N. (1906) 


a (1698) 2 Q eB. 460 at p. 466; 67 L. J. Q. B. 861; 
47 W. R. 42, 59 L. 9. 821. 


known as the Nidadavole Estate and the 
Medur Estate, asserting that he was entitled 
to & one- third share in eash. The Distrist 
Judge, by whom the aetion was first heard, 
deoreed in the plaintiff's favour with regard 
to the first estate, but against him with 
regard to the other, An appeal was taken 
from tbat deoree to the High Court who 
varied it by deslaring that the plaintiff 
was entitled to one-third of the sesond estate 
as well as of the first. A Reoseiver 
having been appointed of „the renta of both 
estates on the J4th February 1907, the 
plaintiff *obtained an order onabling the 
Receiver to pay over to him his interest 
on the Medur Estate under the judgment 
of the High Court as it then stood, Un. 
fortunately for him, the uncertainties of 
litigation resulted in a dearee of His Majesty 
in Couneil on the 19th Desember 1913 
restoring the judgment of the Distriet Judge 
and it eonsequently followed that the share 
of the property in the Medur Estate whioh 
he had reseived from the Reeeiver was 
money whioh he was bound to restore 
The representatives of the original defend. 
ants acserdingly appealed to the District 
Court for restitution, asking for re-payment 
ouf of the moneys in the Receiyer"s hand 
representing the plaintiff's share in tbe 
Nidadavole Estate and against hin person. 
ally for the balance. The matter came 
before the District Judge, wht decided that 
the defendants were entitled to the relief 
they claimed and made an order on the 
Slat August 1915 direeting that the interest 
at the rate of 9 per cent. with yearly rests, 
was to be sharged against the plaintiff, 
and that so much of the amount due as repre- 
sented principal should earry simple interest 
from the date of the order at the rate of 9 
per sent, 

On the 19th Ostober 1916 the High 
Court varied their order by deolaring that 
the amounts so reseived should only bear 
simple interest at 6 per sent, and on the 
15th December 1916 the matter being again 
before them they *djrested that the whole 
amoufit should sarry interest from the date 
of the order, but that the moneys received 
should be treated ag though they had been 
received in respeot of the principal moneys 
and sot of the interest? An order was 
* accordingly drawn np embodying the desi- 
sion of the 19th Oetober 1916; that order 


Vol, LXI) 


9 
INDIAN OASHB. 


33 


MEKA VENKATADRI APPA ROW U, RAJA PARTHASARATHY APPA ROW, 


has been aseepted by the appellant, but 
from the direstion given on the 15th 
Desember as to appropriation this appeal 
has been brought, The reason given by 
the learned” Judges for their judgment was 
that they regarded the payments already 
made as shown in an account filed by the 
defendants in the Distries Court on the 
25th August 1915, as payments that had 
in fast been appropriated by the defend. 
anta as against prinsipal, and that from 
sush appropriation there was no opportunity 
for them to reesde, The assount referred 
to is set out in the remerd in these pro. 
sesdings and if shows that as each sum 
of money was  ressived it was charged 
wit! interast ab the rate of 9 par oent, 
and sarried forward until the end of tha 
year, when the total amount so found wai 
sreditsd as against the total amount whish 
was dua. At no tims did ths sums so 
eredited do more than sover the alaim for 
interes), and it, therefora, seems impossible 
to understand why if was that the money 
raseivel was regarded as defluitely aspro. 
priated in respastof tha prinsipil. Nothing 
has basan pointed ont to their L.trdships to lead 
them to the conslusion that the High Court 
was ight inthe assumption that they then” 
made im that respasb, ° 

The, question then remains as to how, 
apart from any specifis appropriation, these 
sums Baci to ba dealt with. There is a 
debt due that earries interest, There are 
moneys that are reseivad without a definite 
appropriation on the one side or on the other, 
and éhe rule which is well established in or- 
dinary oases is that in those oiraumstanaas the 
' money is first applied in payment of interest 
and then when that is satisfied in payment 
of the sapital. That rale ia referred to by 
Lord Justies Rigby in the oasa of Parr’s 
Banking Oo. v. Yates (4) whish is reported in 
(1898) 2 Q. B. D. page %60 at page 466 in 
these words:— 

"The defendant's Counsel relied on the 
old rule that does, no doubt, apply to 
many cases, namely, that, where: both 
prineipal and ?ntefest are due, the sums 
paid on assount must be applied first to 
interest. That rufe, when it is applisable, 
is only common justice. To apply the sums 
peid £o prinsipal where interest has assrued 
upon the debt, and is not *paid, would be 
depriving the oreditor, of the benefit “to 


3 


whioh heis entitled uader his eontrast," 

Their Lordships oan finde nothing in this 
sa3s to take tho question outside tha 
general prinsiple referred to by the learned 
Lord Justies. They, therefore, think that 
the money ressivad must be applied in 
the ordinary way, first in'the redustion 
of the interest and whenthatis satieied ' 
in the redustion of the prinsipal. So far, 
therefore, as the appellants’ appeal is 
sonserned this means that the High 
Court haya been mistaken in the‘ view 
that they took and that the appeal should 
be allowed, but there is before their Lord- 
ships a oross-appsal which, first of all, 
raises. the sontention that the interest ought 
not to be higher than the bank rate. Their 
Lardships are not prepared to saesede to 
that contention. They think that the 
High Court were fully qualified to exersise 
the diseretion whish they did in the matter, 
and they will not lightly interfere with 
the  exersiae of sush a power, Finally, 
the respondent contends that the  Distriet 
Jadga was right in dividing the amount 
to bs re-paid under the order of the 3lat 
August, 1915, into the somponent parts of 
whioh it was originally made up, so mush 
as to prineipaland so mush as to interest, 
aud to declare that the interest only runs 
oa sush part of the judgment-debt as flawed * 
from the prinsipal sum, Their Lordships 
agree with the High Court in thinking that no 

@8uch distinstion san be made. 

They will, therefore, humbly advise His 
Majesty that the appeal should ba allowed 
with sosts, that the eross-appeal should be 
dismissed with ooste, and that, in taking the 
acsouat, the moneys ressived should ba applied 
first towarda the payment of the interest, and 
waen that is satisfied towards the payment of 
the capital sum. 

. Appeal allowed, 
* 


Salisitor for the A>vpsllants.—Mr. Douglas 
Grant, . : 

Solisitor for tha Raspondents,—Mr. F, 
Dalgado, 
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ALLAHABAD HIGH COURT, 
SECOND Oivit ÀrPEAL No. 506 or 1919. 
December 21, 1920, 

Present : —Mr, Justiee Tudball and 

. Mr. Justice Rafique. 
ASA SINGH AND ANOTHER— DEFENDANTS 
—ÁPPELLANTS 
VETSUS 
NAUBAT —Prainiivr AND JHANDA 
SINGH AND OTHERS— DEFENDANTS 


— RESPONDENTS, 
Pre-emption—Person having prio? right to pre-empt 
— Waiver—Suit by another co-sharer for pre-emption 
— Transfer, pendente lite, effect of, on plaintiffs 
right. 


L sold his land to J. A and B who had the 
prior right to pre-empt the sale took no steps to 
enforce their right, At the extreme limit of the 
period of limitation VY, another co-sharer, sued to 
pre-empt the sale to J. During the pendency of 
the suit J transferred the property to A and B. 
N obtained a decree on the ground that the trans- 
fer pendente lite did not affect his right: On second 
appeal by Aand B: 

Held, that when N brought his suit Aand B had 
practically waived their prior right to pre-empt; 
` that on the date of the sale to them they had no 
right left, and that as N's right continued up to 
the date of the decree the transfer pendente lite in 
favour of A and B did not affect that right, ^ 


Sesond appeal from a deoree of the First 
Additional Judge, Aligarh, dated the 28th 
January 1919. 

Mr. M, L. Agarwala, for the Appellants. 

Dr. J. N. Misra, for whom Mr, 4. P, 
Sanyal, for the Respondents. 


JUDGMENT,—The facts of this aage are 
simple. Lal Singh and his mother, on the 
. 12th of April 1917, sold their share in the 
village to one Jhanda Singh, an'entire strang- 
er, At the date of this sale the plaintiff 
Naubat and the present appellants, Asp Ram 
and Bijay, were related to Lal Singh and his 
mother, Asa Ram and Bijay being nearer. 
For the purposes of thia desision we may 
assume that’ the eloser relatives had the prior 
right of pre-emption, Asa and Bijay, how- 
ever, took no steps toassert their right, so 
- Naubat, on the 12th of April 1918, that is, 
the extreme limit of the period of limita- 
tion, brought his suit to pre-empt the sale to 
Jhanda Singh. While the suit was pending 
and prior to the deores, Jhanda Singh trange 
ferred the property to Asa and Bijay, 
They were made parties to the suit. The? 
Courts below have held that the transfer to 
Asa and Bijay "pendente lite has not affeoted 


e 
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the plaintifi’s right: to preempt and have 
given him a deoree. Asa and Bijay some 
here in second appeal and it ds urged that, on 
the date of the desree, the plaintiff had no 
prior right of purehase over the appellants 
Asa and Bijay and, therefore, on the date of 
the deeree, his right of pre-emption no longer 
existed and his claim should, therefore, have 
been dismissed. With this oontention we 
cannot agree. " 
On the 12th of April 1918, when Naubat 
brought his suit, Asa and Bijay who then had 
a priore right of purehase had praotisally 
waived their right, in that they had not 
attempted to enforoe it, On the daée of the 
sale in their favour by Jhanda Singh they 
had no right of pre emption left in them ia 
respeot to the sale of the 12th of April 1917, 
whereas Naubat had sush a right. Nanbat’s 
right to preempt, therefore, continued 
right up to the date of the decree and the 
transfer pendente lite by Jhanda Singh in 
favour of Asa and Bijay who had lost their 
right of pre-emption, eannot possibly affest 
the right.of Naubat to take the property, 
The appeal, therefore, has no force. 
assordingly dismiss it with eosts insluding 
fees on the higher soale, j 


Appeal dismissed. 


BOMBAY HIGH COURT, 
First Civic ÀÁPPEAL No. 266 or 1918. 
August 11, 1920, 
Present: —S8ir Norman Maeleod, Kr., 
Chief Justiee, and Mr. Justice Faweett, 
MARTAND MAHADEV DUNAKHE- 
DEFENDART—APPELLANT 
versus 
DHONDO MORESHWAR DUNAKHBE 
— PLAINTA 8 g— RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Art. 06— 
Partition—Mistake = Relief on ground of  mistake— 
Limitation, terminus & quo, 


In a partition of family property between, plaints 
iff and defenlant a mortgagealebt was allotted to 
the plaintiff. Plaintiff sued the mortgagorfor the 
recovery of the debt but his suit was dismissed on the 
ground that the mortgage had already been paid 
off, He appealed against thig decree but his appeal 
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was also dfsmissed. He then brought œ suit 
against the defendant for contribution on the 
ground that,there had been a mistake in the parti. 
tion : 

Held, that the suit was governed by Article 96 
of Schedule Ito the Limitation Act, and that the 
time began to run from the date when the mistake 
was first discovered, that is, from the date of the 
Trial Court’s decree in the suit filed by the plaint. 
iff against the mortgagor, and not from the 
date of the Appellate Court's decree. |p. 36, col. 1.] 


Appeal from the desision of the Additional 
First Olass Subordinate Judge at Poona, in 
Civil Suit No. 282 of 1917.. ,* 


e 

Sir Thomas Strangman, Advosate-General, 
(with him Mr. D. O. Virkar), for the Appel- 
lants. 

Mr, Nadkarni (with him Mr, P. B, Shingne), 
forthe Respondents, 

JUDGMENT.—The plaintiffs sued to ob. 
tain an order against the defendant enjoining 
him to make good the plainttffia’ share by 
payment to plaintiffs of Rs. 9,000 and 
interest thereon after date of suit and sosta. 
Plaintiff No. 2 filed seuit No. 241 of 1903 
against the defendant, his fatHer and plaintiff 
No. 1 for partition and obtained" a desrae for 
partjtion in the Poona Court on the ljth of 
June 1905, Plaintiff No. 2 then filed a 
Darkhast No. 85 of 1907 for exesution of 
that decres. A compromise was eftested 
between plgintiffa Nos. l and 2 and the 
defendants. In pursuance of that aompro- 
mise sertain properiies were allotted to 
plaintiffa Nos, 1 and 2 insluding a mortgage, 
‘dated 12th Daesmber 1895 and executed by 
one Khanderao Amritrac Naik. Under the 
compromise plaintiffs Nos. 1 and 2 got a 
right to resover Rs, 3,000 ineludiug prinoipaf 
and interest on that mortgage. The plaintiffs 
sued the mortgagor in Suit No. 878 of 1910, 
but it was held that the aonsideration for the 
mortgage had been paid off, so plaintiffs suit 
was dismissed with costs. The plaintiffs 
appealed to the High Court. Tha High 
Court dismissed the appeal on the Ist of 
July 1914, The decree of the lower Court 
was in 1912. Plaintiffs alleged that there 
had been fraud when the partition was effeat- 
ed, that the defendants knew perfestly wall 
that this mortgaga lead been paid off. How. 
ever, in the Trial Court it was proved to the 
satisfaction of the Judge that there had 
been no fraud, that it was purely a mutual 
mistake under which all the parties eonsidered 
this mortgage a parfestly good asset, and that 
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the amount apparently due on it eould be 
racovered from the mortgagor. On the 
authority of Davloba v. Rayagavada (1), which 
was followed in Maruti v. Bama (2), he held 
that the defendant was liable to contribute to 
the loss to the extent of one. half and passed a 
desree in favour of the plaintiffa for Rs. 3,439 
odd adding to the mortgage debt whioh 
the plaintiffs had failed fo resover, the costs 
in both Courts in their suit against the 
mortgagor. No question of limitation was 
raised in the lower Court. 

In first appeal it has been contended that 
this suit is barred by limitation. It- must 
be admitted that if Artisle 96 doas not apply, 
then, acsepting the finding of the Court bslow 
that there had been no fraud, Artisle 120 
must apply. But the appsllant sontends the 
plaintiffa had only three yeara within which 
to file the suit from the date when the miataka 


‘with regard to this mortgage besame known 


to them. Clearly, the áauae of astion against 
the defendant was that there had been a 
mistake as regards this partiaular item, whieh 
was treated to be a valuable asset belonging 
to the family property. It was taken as 
representing Rs, 3,000 in the partition and 
if turned out, unfortunately for the plaintiftd 
that thera was no debi at all dus by the 
mortgagor. Therefore, both parties wara 
under a mutual mistake, and plaintiffs’ right 
ta resover from the defendant his share of 
the loss eaused by that mistake arises in 
equity, as has basn held in the eases referred 
to above. Plaintiffs are, therefore, seeking 
for relief for the loss whieh they have 
incurfed owing to mistake, and it appears to 
ma, therefore, that Article 96 of the Indian 
limitation Ast must apply. But itis song 
tended that time began to run, not from the 
date "when the first Court held that the 
mortgage had been paid off, but from the 
date of the High OCourt/'a desres dismissing 
the appeal. That question was sonsidered in 
a somewhat kindred ease by the Privy Qoan- 
eil in Hukum Ohand Botd v. Pirthichan? bal 
(3). In that oase the point was, when did tima 
begin to run in a suit under Artisla97? Tha 


money was paid upon an existing oonsidera- 
. 


(1) (1883) P. J. 227. 

(2) 21 B. 833; 11 Ind, Deo. (N. s ) 225, 

(3) 50 Ind, D 444; 2L Bom. L. R. 632; 17 A. Lu 
J. 514; 36 M. L. J. 557; 28 C.W. N. 721; (1919) M. 
W. 258; 30 C. L. J. 71; 46 Œ 670; 28 M, L. T, 131; 
10 L. W. 416; 46 I, A,62 (P, O.). 
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tion which afterwards failed, and time began 
to run from the date of the failure, The 
same point was taken as was taken in this 
ease, Their Lordships said at page 637*: 
As between these two deorees, that is to say, 
the decree of the first Court and the deeree 
of tha Appellate Court, the view of both the 
lower Courts that the failure of the sonsi- 
deration was at the date of the first Court’s 
deoree was correct, for whatever may be the 
theory, under the Indian law an original 
desree is not suspended by presentation of an 
appeal nor is its operation interrupted where 
the deeree on appeal is one of dismisaal. 
Here the plaintiffs’ suit was dismissed aud 
they then dissovered by the desision of the 
Oourt that the mortgage had bsen paid off. 
It was open to them, of eourse, to appeal and 
to endeavour to get the decision of the Srat 
Court reversed. That would have been to 
their advantage if they susceeded, because, 
even if they sueseeded in the present ease, 
they sould only recover half the loss. But 
it seems to me quite elear that the discovery 
of the mistake dated certainly from not later 


than the first Court's decree and time then 


began to run against the plaintiff. Wa have 
been referred to the oase of Bassu Kuar v. 
Dhum Singh (4), But there the High Court 
reversed the desree of the lower Court and 
it was only when that oesurred that the 
eauso of action arose. It appears to fne, 
therefore, we must take it that time began 
to run against the plaintiff in 1912 and that 
this suit to resover from the defendant hia 
- share of the loss must be barred under Arti- 
ele 96. There is no hardship in' the ense, 
beoause, even after the High Court dismissed 
the appeal in 1914, the plaintiffs still had & 
sonsiderable time in whioh to file this silit, 
“The appeal, therefore, I think, must be 

allowed and the plaintiffs’ suit dismissed. 

As'this pdint was not taken in the Court 
below we make no order as to eosts. 

The eross.objeetions are dismissed with 
* eost, 

Appeal allowed. 


(4) 11 A. 47 (P.O); 15 I. A. 211; 5 Sar. P. O.J. 


260; 12 Ind, Jur. 450; 6 Ind. Dec. (Nn, s.) 458. 
*Page of 21 Bom, L. R, —[ Ed. ] 
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ALLAHABAD HIGH COURT. 
Civin Revstton No. 51 or 1920. 
Desember 14, 1920. 
Present:—Mr. Justice Piggott aud 
Mr, Justise Walsh. 
CHANDU LAL AND OTHERS -DEFENDANTS 
' e APPELLANTS 
t erus 
Lala KOKAMAL —PrLAINTIFF— 


RESPONDENT. 

Oivl Procedure Code (Act W of 1908), ss. 104 (2), 
115, O. XLII, r. lG(a) —Appellate order setting aside 
order retuning plaint for presentation to proper Court, 
whether appealable— Revision, whether lies. 


An appellate order setting aside an order directing 
the return of a plaint for presentation to the 
proper Court, and directing the Trial Court to 
restore the case and try iton the merits, is not 
open to appeal, nor is such order open to revision 
even though it may be erroneous eitherin law or 
in fact. [ p. 89, col, 2; p. 40, col. 1.] 

Civil revision against the order of the 
ora Judge, Agra, dated the 16th February 
1920. : 

Mr. T. A, Bradly, for the Appellants. 

Tbe Hon'ble Mr. N. P. Ashthana, for the 
Respondent. 

eJUDGMENT,.-—This is an appliention in 
revision against an order of the Distrist 
Judge of Agra allowing an appeab from the 
Subordinate Judge who had returned the 
plaint upon the ground that he had no juris- 
dietion to entertain the suit, and holding that 
the senit was properly. brought’ in Agra and 
diresting the firat Court to restore the onse 
and try if on the merits. The Suit was 
brought in the Court of the Subordinate Judge 
of Agra by some merehants who alleged that 
the defendants, who were a firm oarrying on 
business at Duggerala, in the Provinoe of 
Madras, had agreed by correspondence son: 
dusted partly by telegram to purehase on 
behalf of the plaintifs a eertain quantity of 
chillies at a given price ; that the defendants 
had told the plaintiffs that they had pur- 
ehased a large quantity of these goods 
amounting, in valaa to Rs. 1,600, that such 
gum ,had been paid by the plaintiffs and 
acsepted by the defepdants in the form of 
eurrenoy notes in the month of February; 
that in the followibg month (Maroh) when 
the price of chillies had ggne up the defend. : 
ants had begun to allege that the goods had 
besome deteriorated; that sush allegation 
was unirue and that the defendants had 
wilfully substituted goodd of inferior quality 
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and  despzished them and others whieh 
arrived, partly* damaged sesording to the 
plaintiff by damp, and partly short in amount. 
The.plaiutiffa went on to allege that the 
defendants had been guilty of an aat of 
fraudulent substitution of goods whioh, if they 
had been up to the.quality stipulated by the 
plaintiff, would have eost the defendants a 
good deal more to purchase, and that such 
fraud was only dissovered by the plaintiff 
when the goods arrived at Agra and were 
examined by the plaintiff's surveyors. The 
Subordinate Judge held that the sontraot 
was made in Madras, that it was terformed 
in Madras, and that the breash, if any, 
* by the defendants had been wholly committed 
in Madras and that no part of the cause of 
action arose in Agra. The learned District 
Judge, on the other hand, held that the 
contrast was made in Agra and that, in any 
ease, part of the sause ofastion to the extent 
to whieh the astual sonsignment differed from 
the amount alleged to have been despatehed 
and also to the extent of the substitution of 
inferior goods by the defendants to the 
plaintiff and the less arising oub of these two 
* matters, had been suffered by the plaintiff at 


Agra. An applieation was made to this Court e 


ez parts which was admitted by a Judgb in 
this Court in revision against the order of the 
Diatrict Judge and in sush applioation this 
Court is asked to set aside the order of the 
lower Appelhte Court upon the ground that 
the lower Appellate Court has erred in hold- 
ing that the eontras* wis made at Agra and 
in bolding that any breash either by non- 
delivery or by fraud took place a Agra. It te 
important to point out how the matter is 


brought before the High Oourt besause he 


preliminary objestion is raised to the juris- 
distion of this Court to interfere in revision 
with an order of that kind. 

In the first plase, it is perfectly alear 
that no appeal lies to the High Court from 
the order of the Distrist Judge. By Order 
XLIII, rule l,an appeal is givan from auah 
an order returning a plaint as was made by 
the Subordinate, Judge in this oasa and 
such appeal is givan to the Distriet Judge. 
Sestion -104 expressly permits appeala from 
oertain orders but provides by suh seation 2 
that no appeal shall lie from any order 


passed in appsal under that sestion. Tho. 


order of ihe Distrist Judge now  ealled*in 
question is sush an order and the Legis: 


. L 
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lature has in express terms rohibited any 
appeal being brought from it. It is to be 
observed that it would have been a simple 
matter if the Logislature had intended to 
sonfer upon this Court any jurisdiction 
over such orders, or to inelude sueh orders 
in the revisional powers of the High Court 
for it to have said so when it was expressly 
prohibiting ‘any appeal. We have, therefore, 
to see whether, in any way, the order of 
the Districh Judge eau ba brought within 
the terms of sestion 115 of the Civil Pro. 
sedure Code, 

We are elearly of opinion that it eannot. 
No attempt is made either in the grounds 
ehallengiug the order or in the argument, 
nor, indeed, sould any attempt be made, to 
contend that the Distriet Judge ha: either 
failed to exereiss his jurisdistion, or asanmed 
jurisdistion whieh did not belong to him, 
or exercised his jurisdietion with any material 
irregularity. Ail that he has done has 
been to hear an appeal whish he was 
bound to hear, to review the plaint and 
the sorrespondense whieh was put in evidenas 
in the first Court, and to sonsider the desi. 
sion of the first Court upon the plaint and 
upon the eorrespondenae, and he has aome toa 
eonalusion of mixed fast and law as he 
was bound to do in hearing the appeal 
brought before him in due sourse of law. 
It would be impossible for us to hold that 
he had done anything whieh brought his 
Srosedure or his order within the revisional 
sestion. This view has already been taken 
by this Court and sertainly also in Oal- 
autta in two eases. The Oalontta ease is 
one of sonsiderable standing. It was desid- 
ed in the year 1897— Mathura Nath Sarkar 
v. Umesh Chandra Sarkar (1). There the 
Chief Justise and another Judge held that 
the High Court had no jurisdistion to in.* 
terfere, for it sould not be said that the lower 
Appellate Court had aeted in the exersigg 
of its jurisdietion illegally .or with, material 
irregularity simply beanuse ita decision 
upon the question of jurisdietion of the 
first Court might be erroneous in law. The 
same reason, namely, that if the learned 
Distriet Judge bad committed an error Łe 
had done so in the exereise of his juris- 
diation in entertaining an Appeal whieh 
he was bound to entertain, was given 


(1) 10, W. N, 826; e 
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in the reeent decision of this Court, 
Jwala Prasad v, East Indian Railway 
Company (9). We agree with both those 
desisions and we do not think that any 
of the other authorities sited to us are 
really ineonsistent with those desisions in 
rogard to the spesifis matters which they 
deside. As a matter of fast, ib is not a 
matter of great importance to the litigating 
' publie where the sontention is that the 
first Court has gone wrong either in assum: 
ing jurisdiction or is refusing jurisdiction 
and the sesond Court has either upheld it 
or disagreed with it, besause if seeme to 
ns 6lear from the specifis words of sestion 
115 .of the present Code which in this 
respeot does not differ from the provisions 
of section 622 of the former Code that the 
order of the first Court may be ealled for 
by this Court in salling ‘for the record and 
in a proper ease set aside in revision. It 
being an order from whieh no appeal lies 
to the High Court and an order ifa good 
ease for revision were made out, in whieh 
it sould be said that the first Court had 
either failed to exersise its jurisdistion or 
had wrongly assumed it, this Court would 
have jurisdiotion, An ilnusrution of that 
view is oontained in an authority of this 
@ourt whioh is binding upon us and whieh 
never seems to have been dissented from, 
namely, Badami Kuar v. Dinu Ras (3). 
That was a Court of five Judges presided over 
by the then Chief Justise, The question was 
referred to a Full Bench by a Beneh of two 
Judges who, in their referring order, pointed 
out that the petition in revision with whieh 
they had to deal questioned an order of 
the Munsif who, it was alleged, had errone- 
ously returned the plaint refusing to ex- 
epoise a jurisdistion which he undoubtedly , 
had. There had been in that ease an appeal" 
againsttethe order of the Munsif to the 
Distrist Judge, but the applioant in revision, 
rightly, aceording: to the view of the Fall 
Bensh, eame direst to the High Court and 


- eomplained against the original order of the 


Munsif and it is quite elear from the judg- 
ments in the case that the High Court did no 


-: more than consider whether the Munsif had 


been- aeting within his jurisdietion or not in 
e 


(2) 46 Ind. Cas, 99; 16 A. L, J. 536. 
(3) SA. 111; A. W. N, (1886) 28; 4 Ind, Dec. 
JAN. a.) 1142; e 
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making the order that he did, and decided 
that he had wrongly denied hise own juris- 
diction and returned the snit to him to 
dispose of it on the merits. It is, therefore, 
quite elear that the view taken in 1896 and 
formally adopted and sonfirmed by the Full 
Boneh desision was that it would be wrong 
to shallenge the decision of the Distriet 
Judge in revision, otherwise no reason oan 
be suggested why the petitioner in that oase 
did not do ao, but that the only sourse open 
was to apply to the High Court direct in 
revision against the order of the Munsif, 
It seems, therefore, to us elear that the 
practice in this Court from 1886 to 1917 
has been eonsistent and slearly understogd 
and even if we were disposed to take a 
different view we ought to follow the 
prastise laid down in those two authorities. 
We have been referred to at least two oases, 
one in Osloutta and one in Allahabad, where 
it may be said that a departure has been - 
made from this regular proeedure, and that 
the result, at any rate, is inconsistent with 
the practioe as laid down by the autho- 
rities to whioh we have referred. It is to 
be borne in mind, however, in locking at 
cases that itis of the utmost importanse 
to see whether the Judges are really pro- 
fessing to lay down a definite rule of 
practisa or to interpret a spesifie ordet or 
rule of the Court or sestion of the Code, 
or whether they are merely doifg in one 
form what they sould equally well do in 
another form, the question of form being 
at the moment of no importanee, inasmush 
as the parties themselves do not raise the 
question so as to call for a definite desision 
upon the point from the Oourt. In our 
view, both these cases may be ao explained. 
To take the first in order of date in 
Zamiran v. Fateh Ali (4), it does appear as 
though the Oalcutta, High Court definitely , 
held, departing from the ease of Mathura 
Nath Sarkar v. Umesh Chandra Sarkar (1) 
mentioned above, that the High Oourt had 
jurisdistion in revision over the order of 
the District Judge sonferming the original 
order of the Trial Court returning the 
plaint. It is to be observed, however, that 
from the practical point qf view the ease 
stood in the way whish we have pointed. 
out earlier in this judgment, & ease may 


(4) 92 0, 148. j 


Vel, LXI] i 
CHANDU LAL t€, ROKAMAL, 


stand; and in the way in whish it did 
stand in Badam® Kuar v. Dinu Rat (3), 
that is to say, if was open to the High 
Court to have vejested the applisation in 
revision made to them from the Distriot 
Judge and it was open to the disappointed 


party to have come to the High Court with: 


a fresh application against the original 
order of the first Court. All that the 
Osloutta High Court really did was to say 
that the Distrist Judge had erred in law 
in eonfirming the desision of. the Subordi- 
nate Judge, and unlesa thg point were 
argued before them and objeotion ien at 
the Bar they may reasonably have thought 
that it evas a fib ease for interfering with 
the order of the first Court. Having 
regard to the fast that they did not take 
the trouble to examine the oonvinving 
reasons contained in ths earlier desisions 
of their own Court, and that if they had 
been really differing in principle from that 
decision to which the Chief Justise of the 
Court had been himself a party, it is prob- 
able that they would have given some 
reason for so doing; if seems likely that 
it was not sonsidered worth while to raise 
.the distination which undoubtedly exists 
between “thg two orders. The other ease & 
one to which a member of this Court was 
a party, ‘namely, Sv Narain v. Jagannath 
(5). That ease is in fact on all fours with 
the oase of Jala Prasad v. Hast Indian 
Railway Company (2). And weare olearly 
of opinion that if the point had been raised 
the Ooyrt before whish that oase was 
argued ought to have refused to interfere 
in revision with the order of the Distriet 
Judge. No mention is made of the point 
in the report in the Allahahad Law Journal. 
We have examined the book in the file in 
this Court and there is nothing to show 
that any objection on thas ground was 
taken before ,the Oourt entertaining the 
revision, Here, again, the same prastisal 
explanation may be tendered. The second 
Oourt had agreed with the first Court. It 
was elear that a gerjeut mistake on tha 
question of jurisdistion had been made and if 
objection had been raised by the respondent in 
revision to the somppteney of tha. High 
Court to entertain the application the result 
would merely have been thate fresh ap- 


plieation might have been made and would* 


(5) 41 Ind, Cas, 890; 16 A. L, J. 653, 
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certainly have been sompeteant by the 
applicant against the order of the first 
Court. Under these circumstances, in our 
opinion, neither Zamiran v. Fateh Ali (4) . 
nor Sri Narain v. Jagannath (5) can be 
regarded as authority for any thing. They 
do not profess to interpert the seetions which 
are really applieable to this question nor 
to differ in principle from any previous 
decision, The cireumstances under which, 
if a High Court has jurisdiotion to entertain 
a revision ab all, it may sea its way 
to do so in the exereise of its disaretion, or 
may, on the other hand, refuse to do so, are so 
varied, that it is extremely dangerous to treat 
the desision in any partioular sase as laying. 
down any principle without first oarefully 
ascertaining exastly how the matter came to 
be brought before the Oourt and seeing 
whether the Court purported to deside 
fundamental questions as to the existence of 
its own jurisdiction, Unless it did so, the sase 
may betreated merely as an example of a 
particular applisation of a partieular rule, 
and not as an authority or a preaedent to be 
followed in any subsequent ease that may arise 
where the siroumstances are entirely different, 
16 is only necessary, in conclusion, upon this 
preliminary point, to refer to a decision of the 
Madras High Court (1913) reported not in the 
authorised Reports but in Volume 24 of the 
Madras Law Journal Reports, page 112, [ Vup- 
pulurt Aichayya v. Sri Kanchumartt Venkata 
Seetarama Ohandra Rao (6)] where the point 
we are now deoiding obviously gave the High 
Court considerable difficulty. A majority of 
two out of three Jadyes got out of the diffisulty 
by holding that the lower Appellate Court had 
exereised its jurisdistion irregularly in som." 
pelling the first Court to aot without jurisdia- 
tion. Speaking for ourselyes, we prefer the 
view takoy by the dissentient Judge in that 
cage, whieh is the view we ara ourselves 
taking in this oase. 


Although we donot entirely share the Views 
of the lower Appellate Oourt upon the first 
question as to where the eoníraet was made, 
on the other hand, we are by no means sgatis-- 
fied that in the exeraise of our diseretion we 
should, if we had heard the respondent upon 
the merits, nesessarily baye interfered with 
the order of the Distriot Judge if we had held 


(6) 18 Ind, Cas, 556; 24 M, L. J. 112; 89 M, 195; 13 
M. L, T. 60. e 
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that'we had power so to interfere. We eon- 
tent ourselves with saying that we do not 
think any injustise will be done to anybody 
even if the order of the Distrist Judge is 
erroneous either in law or in fast. So far as wa 
. ean tell, itis just one of those eases in whioh, 
-=the alleged dissovery of the short delivery 
of the inferior quality and eondition of the 
goods despatshed by the defendants to the 
plaintiff having been made in Agra,—the 
eonveniense of the Court and the interests of 
justiee will be equally served if it is tried 
in Agra instead of Madras. However that 
may be, we hold that, as a matter of law, the 
preliminary objection must ba sustained and 
the application in revision be dismissed with 
eoBts. 
Application dismissed. 


BOMBAY HIGH COURT, 
Seconp OrviL Arrear No. 961 or 1919. 
September 28, 1920, 
Fresent:—Mr. Justice Shah and 
Mr. Justice Crump. 
SAKHARAM GOPAL PAGE — PLAINTIFF 
— APPELLANT 
VEYEUS ° 


TRIMBAKRAO RAMOHANDRA MANTRI 


DEZFENDANT— RESPONDENT, 
Saranjam— Grant of revenue—Grant of miras rights 
by Saranjamdar, whether binding on successor—Buit 
to levy assessment—Limitation applicable—Limitation 
Acf (IX of 1908), s. 28, Sch. I, Art. 120, y 


Where 2 Saranjam, which comprises a grant of 
e the royal share of the revenue, descends by inherjt- 
ance to the eldest member of the famjly, the 
grantge hasan absolute interest in the sense that 
$ grant of miras rights by him is binding on his 
successors, [p 42, col. 2.) 

A suit by a Saranjamdar to-levy assessment upon 
rent-free landa falls within Article 130 of Schedule 
I to the Limitation Act, and must be filed within 
twelve years from the date when the right to 
assess first acorues, which in the case of a defend. 
ant, who claims under a grant from a previous 
Saranjamdar, is the date of the death of the grantor. 
(p. 43, col, 1.] 

Such a suit falls within the terms of section 28 
of the Limitation Act. [p. 48, col. 2 ] 


Seeond apreal from the decision of the First 
Class Subordinate Judge, A, F> at Satare, in 
Appeal No, 385 of 2917, reversing the deeree 
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passed by the Joint Snbordisate Judge at 
Islampur, in Civil Suit No 29 of 1915. 


Mr. P. V. Kane, for the Appellant, 
Mr. G. S. Bao (with him Mr, D. G. Dalvi), 
for the Respondent, 


JUDGMENT. 

Crome, J, —In this suit the plaintiff sought 
to recover Rs, 141-13-0 alleged to hava basen 
wrongfally recovered from him by the de. 
fendant as assessment on lands Survey 
Numbers 283 and 385 in Village of Bagni. 
He also prayed fof an injanstion restraining 
the defendaift from reoovering assessment in 
future, The plaintiff alleged that the, de- 
fendant’s ancestors had eonferred upon his 
ansestors the 'Inam and Mirasi’ rights in 
those lands and that by virtue of that grant 
the defendant was peroluded from recovering 
from him any assessment. 

The matter arose in the year 1908 owing 
to the extension of the Suruey Settlement to 
the village of Bagni, It is not disputed that 
up to that date no assessment had been paid 
on the lands in suit. The defendant is the 
Saranjamdar of the Bagni village and as such 


.i9 the alienee of the revenue of the entire 


village. Hecsontended, in the first instance, 
that the alleged grant isnot made Out, and, 
secondly, that he was not bound by any grant 
made by his predesessors owing to the 
nature of hia tenure. The oiher points raiced 
are not material for the purposes of the 
present appeal, 

In the Trial Court the Subordinate Judge 
held that there had been a grant of the nature 
alleged; he relied npon Exhibit 28, whioh 


QUAS an extract of the village ascounts of the 
year 1829, showing that an ancestor of the 


plaintiff held eleven bighas of land rent free. 
He further relied upon the faot that, ad. . 
mittedly, no assessment had bsen esharged 
upon the lands from time immemorial. It 
does not appear that the identity of the lands 
in snit, deseribed in Exhibit 283, was disputed 
in the Trial Court. The Subordinate Judge 
says that, -admittedly, jhese were the landa 
in suit, and the plaintiff's evidenee to that. 
effect was not ohallenged in oross examina- 
tion. 

In the lower Appellafe Court the Judge, 
whose reasons are not wholly easy to follow, 
held that no grant had been made out. He 
was of opinion thatethe identity of the landa 
get out in Exhibit 23, with the lands in suit, 


Vel. LXI]: 


INDIAN OASES. 


41 


SAEHARAM GOPAL PAGE €, TRIMBAKRLO RAMCHANDRA MANTRI, 


was not established, His main ground, as I 
understand his judgment, was that the assess. 
ment of those lands in that dosument was set 
out as being Rs, 66; whereas the losal fand 
eess levied in 18/1 shows that the lands in 
the possession of the plaintiff's ansestor would 
have been assessed at Rs. 46 only. Now that 
isan unsatisfastory basis for any sonslusion, 
so unsatisfactory that we do nof feel able to 
assept it in seaond appeal. We do not know 
on what basis the losal fund seas in is7l 
was osloulated, and even if i® be trge that on 
the basis adopted by the lowdt Appellate 
Court the lands belonging to the platntiffa’ 
ansesfor would bear ar assessment of Hs. 46 
only, it does not follow that those lands are 
not at least insluded among the lands spe- 
oified in Exhibit 23. The most that sould 
be argued would be that in 1571 for some 
reason whish is not apparent, a smaller area 


. was in possession of the plaintiff's family 


than in 182J. Itis nowhere suggested that 
the plaintiff's family held any other rent-free 
lands, and the lands which they did hold 


, have admittedly been held rent. free from 


time immemorial. And even, apart form 
Exhibif 23, the fast thatthe lands have been 
so held weuld indicate a grant in past times. 
Bat as regarda Exhibit 23 the reasoning of 
the Trial Court appears to be sorreot and there 
is no ground whioh we oan assept as satis- 
fastory for holding that those lands are other 
than the lands now in suit. 

The lower Appellate Court has also ap- 
parently considered that a grant such as-is 
here slleged sould not_be established without 
the produstion of some document. I do not 
understand the exast reason for this visw, 
and itis slearly unsustainable in law. On 
both grounds, therefore, we find ourselves 
nnable to assept whatis apparently a finding 
of fact by the lower Appeflate Court, and 
we sonsider that the Trial Court has rightly 
held that the plaintiff’s possession of these 
lands must be referred to a grant of very 
ancient times. 

Now, if we appro&ols * the ease on the basis 
of-a grant, the first matter whish arises for 
consideration is the nature of the tenure of 
the Saranjam, The history and origin of 
this Bagni Saranjam have been the subject of 


a desision of this Ucurt in RamcHanira Mantri e 


v. Venkatrao (1). At page.61l the grant by 


(1) 6 B. 698 at p. 641; 8 Ind, Deo, (N, 8.) 854. 


the British Government is set out in these 
terms f— 
“The Hon'ble the Governor in Counail ia 


of opinion that it has been satisfástorily shown . 


that the village of Bagni was held ag a per- 
sonal Saraniam by the family of Venkatray 
Bhaskar fora sentury before the introdus. 
tion of British rule It should now be pro. 
nounced a Saran am of the first olas», and be 
continued hereditarily to the represen’ative 
of the first British grantee, Venkataray 
Bhaskar,” 

This pronouncement of the Government was 
interpreted as indisatirg the intention of 
Government that the Saraniam should al. 
ways dessend to the eldest member of the 
family for the time being. It was insident- 
ally desided in that oase that the grant was 
one of the royal share of the revenue, but 
for the purposes of the present appeal that 
finding is not material Starting with the 
fast that the grant is one whieh deseends 
by inheritanee to the eldest member of the 
family for the time being, we have to oon. 
sider whether there is not an absolute interest 


ein the sense in which the term is used by 


the Privy Couneil in Dosbai v, Ishvirdag 
(2) and, if so, whether the grant made 
by the holder for the time being is 
binding upon his suasessors. In that oase, 
oie Lordships of the Privy Counoil 
say:— 

"When a jaghir i is granted in indefinite 
terms, it is taken to be for the life 
only of the J:ghtrdar, But where there 
is a grant to a man and his heirs, and 
nothing to control the ordinary meaning of 
"the words, the grantee takes an absolute 
interest." 

Jů sugh oases, as that judgment shows 
an alienation by the Jaghirdar is effestual 
as against his heirs besause of the nature 
of the estate, that is to ‘say, because 
the grantee took an absolutes interast in 
the subjest-matter of the grant. The 
principle is equally applieable whether the 
grant is of the soil, or of the royal share of the 
revenue, 

That was the law on the date of that 
desision and it would follow feom that 
deaision that a grant by the holder wonld 
neozssarily bind the uM At the date 

(2) 15 B 272atp "a (P. CAIRE: I. A. 22; 15 Ind, 


Jur, 15i & 281; 6 Sar. P. 9. J, 10; 8 Ind. Dec N. s.) 
150. m 
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of that deaision there were no rules framed 
by Government regulating the nature of 
Saranjam tenure, The power of Government 
io make sush rules is not in dispute and 
they have exereised that power in 1898, 
Those rules are now determinative of the 
rights of Saranjamdars on all those matters 
with whioh they deal;and though the rules 
are not wholly free from diffioulty, the object 
is sufüaiently clear having regard to 
desisions of this Court. I say there 
is some difficulty, besause a Saranjam is 
first said to be hereditarily sontinuable to 
the eldest male representative and subse- 
quently it is stated to be a life interest 
only subjest to grant and resumption on 
the death of the holder for the time being, 
But this resumption whieh is dealt with 
by rule 5 is a formal resumption only and 
the intention is not fo interfere with the 
suscession exeept in those oases whieh are 
spesifisaly provided for by other rules, 
with whieh we are not now soncerned, the 
objest being to enable Government to hand 
on the estate unensumbered by any debts 
or eharges. The nature of the sucsession 
to Saramam estates has been diseussed by 
“his Court in two resent eases: (1) Trimbak 
Ramchandra wv. Sheikh Ghulam Zilani (8) 
and (2) Madhavrao Hartharrao v, Anusugabhas 
(4). At page 341* of the Report of the former 
ease, Soott, O, J., says — 

"The estate, then, is a guaranteed here." 
ditary estate, The right tosuosession is in 
the family, but itis subjest to ee by 
Goyernment.” 

nd in the latter ease, the same view ia 
taken. At page Silt, Soott, C. J., says: 

“Tt appears from the Saranijam rules, to 
whieh referense has been made, that the 
suaseasion to the Saranjam is in the plaintiff's 
fhmily,. and the plaintiff would be entitled 
to sueseed as the eldest lineal male repre- 
sentative in the order of  primogeniture 
upon the death of his brother, Laxmanrao... 
The estate is an estate whioh ig bound 
aesording to the rules to eontinue in that 
family, and although on the death of a 
holder it is provided under rule 5 that there 


shall be a fermal resumption and re-grant free 
vo) 5 Ind. Cas. 965; 34 B. 329; 12 Bom. L. R, 


t^ 86 Ind. Cas. dc 40 B. ud 18 Bom. L. R, 


788. 
*Page of 34 B.— = a] 
Ed. 
e 


+Page of 40 B= 


from debts and sharges to the next holder, 
there is no provision (as pointed out by the 
learned Distriet Judge) for freedom from 
all tenures, rights, inoumbranoes and equities 
ereated in favour of any person other than 
Government such as we find inseetion 56 
of the Land Revenne Code, as amended by 
Bombay Ast VI of 1801. Subjest to its 
being free from debts and sharges, 
new holder takes the estate as if was on 
the death of the previoas holder, and he 
takes by virtue of his inheritanee from 
the previouseholder €ubjest to the provisions 
of formal resumption and re-grant by Govern. 
ment,” 

Now, the exaet question which is befofe 
us was not before this Court in those enses. 
The passages which I have eited are, how- 
ever, in point in the present oase as indicat- 
ing the nature of suseession to a Saranjam 
estate. If the suesession be of that kind, 
then it would follow that a grant such 
as we are dealing with here, whish is 
not either a debt or eharge, buah as is 
deseribed in ryle 5, would be bindirg upon 
ihe sussessqr by virtue of the fact that 
lfe suseeeds by inheritanese and that there 
is nothing in the spesial rules laid down 
by Government to prevent thate grant 
binding him. We are in fact at present 
soneerned with the rules framed by Govern- 
e ment and those rules alone. They are, as 
I have said, determinative of the points 
before ns, and, unlessthere is any thing in 
those rules which would sause this grant 
to sease to bave effest upon the estate 
passing by sussession, the grant must be 
ebinding upon the holder after the death of 
his predesessor.  Helianee has been placed 
in the arguments before us upon rule 5, 
and the meaning of that rule, I have 
already dealt with. If it means that which 
this Court has interpreted it to mean, then 
it does nob in any way affest the legality 
of the grant in this ease and the grant 
remains binding upon each Saraniamdar 
so long as Government do not by rule 
determine that it shafi nat be so binding. 

We have not here the exast nature of 
the re grant in this ease, but in the absense 
of any document showing the terms of the 
re-grant, we must take it that it was made 
ih aeaordance with rule 5. And that remark 
brings me to the’ ease as it was put in 
the valuable argument whieh Diwan Bahadur 


the - 
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G. S. Rao laid before as at the hearing. He 
argued that a formal resumption under rule 
b put an end to the Saranjam estate whioh 
reverted to Government, and that, by virtue of 
the resumption, any sub-Inams, so to speak, 
ereated by any holder would some to an end, 
and be merged in the general resumption by 
Government of the Saranjam estate. Now 
that is a tenable view, though it is not the 
view, as I have shown, whish has bean taken 
in the decisions sited above. If it be so, then 
the question would be, what it is that is re. 
granted by Gavernment in eath case,eand in 
eonsidering the nature of the re-Zrant, we 
some bask again to the interpretation of 
rule b.“ Government re-grant that whish 
they resume. They resume the estate as it 
stood at the death of the holder and they re- 
grant that estate as it stood at that moment, 
And if rule 5 does not free the estate from 
sub-szams suoh as this, and that is the inter- 
pretation which has beenlaid down and whioh 
we follow, the result is that the re grant is 
subject to that sub-tnam whioh sontinues to 
exist as against the sueaessor in precisely the 
same way as it existed against his predgsessor. 
Thereforé, in either view of the case, the 
result would be the same and the sucsessoP 
would be beund by the grant made by his 
predeeessor, 


Therefore, that grant is in this ease a som- 
plets answer to afiy claim to levy assessment 
on the lande, and by virtue of that grant 
the plaintiff would be entitled to the deeree 
whieh the Trial Oourt gave him, 


16 is, however, as well to deal fully 
with the ease as it was plaeed before us 
and, therefore, l propose to say a few 
words as to the point of limitation. If 
it be sonesded that on the death of the 
holder the grant ceases to take effest, then 
we have to sonsider what is the result 
upon the rights of the parties of the eon- 
tinuous holding of the land free from any 
payment of assessment. It was sonseded 
that twelve years’ adverse pqssession against 
one holder of Saranjafh “would operate 4o 
bar a elaim on the part of a suscessor. That, 
indeed, was speeifisally desided in Madhgv. 
rao  Hariharrao v. Anusufabaw (4). But 
it seems to me well tg deal somewhat more 
olosely with the legal aspeet of the point 
as it now presents itself before us. It 
will be observed that in the ease last sited 


the Artiele of the Indian Limitation Aet 
held to be applieable was Artiele 130, That 
appears from a sonsideration of the report 
as a whole, but it is not so spesifieally 
set out in the jadgment. It appears that 
a suit by the defendant to levy assessment 
upon these lands, whieh have been rent- 
free lands, falls under  Artiele 130, and 
must nesessarily have been filed within 
twelve years from the date when the right 
to assess first aserned. Now, ex hyopothesi, 
the right would have  aeerued upon the 
death of the grantor, and, therefore, any 
suit by the Saranjamdar for the time being. 
to levy assessment upon these lands would 
have been time-barred many years ago. 
That being so, it is nesessary to eonsider 
the effest upon the right to levy assess- 
ment of seetion 28 ofthe Indian Limitation 
Aot, That seotion says:— At the determin- 
ation of the period hereby limited to any 
person for institating a suit for possession 
of any property, his right to sueh property 
shall be extinguished.” If a snit of the 
nature deseribed, that is to say, a suit to 
levy assessment on rent-free lands ig a 
snit for possession of property within the 
meaning of that seotion, the effect of the 
failure to institute such a suit within the time 
allowed would be the extinguishment of the 
right to levy the assessment. That a suit of 
the supposed nature would fall within the 
term of seotion 28 appears to me to follow 
from the desision of the Osleutta High 


Court in Abhoy Ohurn Pal v, Kally 
Pershad Ohatierjee (5). At page 952 
of that report appears the following 
pasgage:— 


“A suit for rent is, I think, a suit for 
the possession of property within the mean. 
ing of that, section, and no sueh snite 
eould be brought against the appellants 
until it had been determined in a previous 
suit brought against them by the respond. 
ent that their shares were ‘liable to 
assessment. If the previous suit is barred, 
the suit for rent must be so also,” 

Upon this view, seation 28 of the Indian 
Limitation Aet of 1877, whieh is identieal 
in terms with seetion 28 of the present 
Ast, was held applicable and it is held that 
the right to re-grant was extingnished and 
coeld not be pleaded in defenes for an 


(B) 5 C. 949 at p.. 952; 6 O, L, Re 260; i2 Ind, Dec, 
(N. 8.) 1218, | 
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astion to hold the land rent-free. I eaunot only result of the introduotion "of the 


distinguish thas oase from tha ease now 
before us and the eonolusion must, I think, 
„be the same. The same result follows from 
‘the desision of tbis Court in &eval Kuber v. 
Tolukdari Settlement Officer (9). At page 
590, Melvill, J. says:— 

“The plaintiffs, and those through whom 
they élaim...have bad undisturbed possession 
for some forty years ; and, at all events sinee 
Jiva's death, that possession mast be 
regarded as adverse to the Talukdar, His 
right to resume or to assess the land is, 
eobsequently, barred by Ast IX of 1871, 
gestion 29, and Artisle 180, Sebedula II." 

That is to say, that the right must be 
held io have been extingaished by virtue 
of the statutory provision cited. If that 
is so, it follows again that the defendant 
eannot plead the right to assess the land 
whish is extinguished as a defense tothe 
plaintiff's suit to hold it free of assess. 
ment, In any view of the oase, therefore, 
it would appear that the desision of the 
Trial Court was sorrest and that of the lower 
Appellate Court erroneous. I would, 
therefore, set aside the deeree of the lower. 
Appellate Oourt and restore fhe desree of 
the Trial Court and direst that the plaintiff 
do recover his costs throughout. 

SHaH, J.—I entirely agree. I desire to 
add a word with referense to the argument 
that was advansed on behalf of 8 
respondent as to the question of limitation. 
It was urged that the right to assess the 


eland in the present sase asorned to the 


defendant afresh when the Survey Settle. 
ment was introdused into the village ip 
1908, in virtue of the térms of sestion 217 of 
the Bombay Land, Revenue Oode. J am 
elearly of opinion, however, that section 217 
of the Bombay Land Revenue Ocde, whioh 
puts the helders of lands in au alienated 
village on the same footing as the occupants 
in an unalienated village so far as their 


- rights and obligations ara soneerned, does 


not ereate any fresh right to levy assess. 
ment as contended on behalf of the respond- 
ent. The right to levy the assessment, 
whatever the assessment for tbe time might 
be, was there all along from the date of 
the first grant in favour of the plaintiff's 
ancestor; ang, under the eireoumstanoes, the 


(8) 1 B. 556 af p. 690; 1 Ind. Jur, 649; 1 1nd, Dee. 
(x, 8.) 888. : e 


Survey Settlement was to regulate the 
amount of assessment that was leviable as 
from tbat date. The section * does not 
deprive avy holder of land of the right to 
elaim exemption on any spesial | grounds 
gush as we have in this sage: and it does 
not affeet the point of limitation in any way 
whieh has been dealt with by my learned 
brother. 
Decree set aside. 


.ALLAHABAD HIGH COURT. 
Szconp Civin ÀÁPPEaL No. +4 or 1918, 
Desember 16, 1920. 
Present: —Mr. Justiee Rafique and 
Mr. Justise Ryves. 
RATAN SINGH—— PLAINTIFF — 
. ÁTPRLLANT 
versus — 

PRAN SUKH-—DzFZNDANT—- 
RESPONDENT. 

Agra Tenancy Act (II of (901), ss. 905 15 i ()— 
Jurisdiction, plea of, not raised or decided — Appeal, 
forum of— Denial that plaintiff is a tenant, whether 
raises plea of jurisdiction, 

2 

Where in a suit under section 95 of the Agra 
Tenancy Act no plea of jurisdication is raised or 
decided, an appeal lies to the Commissioner and not" 
to the District Judge against the decision. therein, 
tp. 45, col 2.] 

The mere denial by the defendant in such a 
suit that the plaintiff is & tenant does not raise the 
plea of jurisdiction. [ p. 46, col. 1.] 

Second appeal from the desision of the Dis. 
triot Judge, Agra, dated the 23rd of Novem. ` 
ber 1917, 

Mr. P. L. Banerji, for the Appellant, 

Mr. G. L. Agarwala, for the Respondent, 

JUDGMENT.—The three Appeals Nos. 94, 
95 and 95 of 1918 are sonnested and 
arise out of three, separate suits brought 
by «the same plaintif under’ sestion 95 of 
Ast 11 of 1901 in the Court of the Assistant 
Collastor of Agra. "The eases same up for 
hearing at firat Wefore a Single Judge of 
this Courj who has referred them to a 
larger Beneh, The facts are given at 
some length ‘and with great clearness in 
the judgment under appealand we propose 
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to reproduse them from that judgment, 
It appearg that Ram  Perehad was the 
ossupaney tenant of the hollings which 
are the subject-matter of dispute in these 
three appeals, He died prior to 1901 
leaving him surviving a widow whose name 
was brought on the revenue papers in 
place of Ram Pershad. She died in 1908 
and Ratan Singh, the plaintiff-appellant, 
is said to have obtained possession after 
her death. Wt say that he is said to have 
obtained possession after her deagh advisedly 
beoause, in the present litigatfon, he alleges 
that he was joint in sultivation with his 
uncle, Ram Pershad, and remained in sole 
oultivatory possession of the holdings in 
suit after hia death. The defendants- 
respondents sued Ratan Singh for ejectment 
from the holdings in question describing 
him to ke a mere tenant-at-will. He 
resisted the snits on the sole ground that 
he was the adopted son of Ram Pershad 
and as sugh was entitled to sucesed to the 
cooupaney holdings left by him. The plea 
in defense was disallowed’ by the learned 
Commissioner and the ejectment of Ratan 
Singh was ordered on the 26th of Awgust 
1918. The order of the learned Commissioner 
was upheld by the Board. On the i6th 
of October 1913 formal possession was 
delivered, $o the  Zemindars. After his 
failure in the Revenue Conrte, Ratan Singh 
filed a eivil suit in the Court of the 
Subordinate Judge asking for a deslaration 
ihat*he was the adopted son of Ram Per. 
shad. The suit of Ratan Singh failed 
both in the first Conrtand on appeal. In 
spite of the order of ejestment against 
Ratan Singh he remained in possession all 
_ the time, The respondents sued him in 
the Civil Oourt by e three separate 
suits for ejectment from three separate 
holdings, describing him as a trespasser. 
Damages were also claimed against him. 
. Ratan Singh pleaded inter alia that he was 
the oscupaney tenant of the three holdings. 
On the basis of he defense rajsed by 
Ratan Singh the Jearned Munsif, in whose 
Court the three civil suits were filed, 
direated Ratan Singh to institute suits in 
the Revenne (Qourt for the, determination 
of the status of his osoupanoy. In acaord- 
ance with the direction of the learned 
Munsif, Ratan Singh filed the three suits 
Qut of whieh the three appeals before us 
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have arisen, The three suita were filed by 
Ratan Singh in the Court of the Assistant 
Collestor of Agra under sestion 95, Ast II of 
1901, In the written statement the Zəmin- 
dars stated as follows :— 

"The plaintiff is not a tenant of any kind 
whatsoever. On the contrary, he isa tres- 
passer," 

“The petition of plaint is defective. "There 
is no allegation therein regarding the jurisdio- 
tion of the Court as is required under the law.” 

On the basis of paragraphs 5 and 6 of the 
written statement of the Zemindars, the 
learned Assistant Colleator framed the follow- 
ing issue:— 

" [s the suit under section 95, Act II of 1921, 
maintainable and cognizable by this Court P? 

The judgment of the first Court on this 
issue is as follows: — 

“Section 92 of the Tenaney Act is the 


, only sestion under whieh sash suits oan 


be brought, Thesuit is maintainable under 
section 95 and as such is aognizable by 
this Court," The olaim of Ratan Singh, 
plaintiff, was decreed. The defendante, that 
is, the Ziamindars, preferred appeals to the 
Court of the Commissioner who on the 
report of his office returned the memoranda 
of appeals to the appellants with the 
direstion that the appeals lay to the Dia- 
triot Judge. Thereupon the three appeals 
“were filed in the Court of the District 
Judge. No objestion was taken before the 
learned Distriat Judge to the  effeut that 
the appeals, as a matter of fast, lay to 
the Uommissioner and not to hin. The 
learned Vistriot Judge heard the three 
appeals and disposed of them on the merits, 
He disagreed with the first Oouré and neld 
that Ratan Singh had not aequired the 
rights of an oosupanoy tenant. Toe three 
appeals were allowed and the deerees of 
the firat Oourt were set” aside.” Hatan 
Singh in his appeals to tbis Court son- 
tends that no question of jurisdiction pro. 
perly so called was raised in the oase and 
that the appeals lay tothe Gommissioner 
and not to the Court ofthe Distriet Judge, 
We have been referred, in support of the 
argument tor the appellant, to thé following 
98888:— 

Deo Narain Singh v. Sitla Baksh Singh (1), 


Hwas Singh vo Umrat Singh (2) and Second 
(1) 47 Ind. Oas. 891; 40 A. 977; 16 A. L.J. 590. 
(2) 49 Ind, Cas. 732,41 A, 20; 17 A, L. J, 189, 
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Appeal No. 456 of 1918, desided by one of 
us on the Ist of November 1920. On 
behalf of the respondents the argument is 
that the plea of jurisdiotion was raised in 
the first Oourt and was desided. Under 
seation 177, elause (f) of Aet II of 1901, 
if the plea of jurisdistion has been desided, 
the appeal lies to the Distriot Judge. In 
our opinion, no plea of jurisdistion was 
really raised or desided in the present 
case, All that the defendants pleaded in 
their written statement was thatthe plaint- 
iff was a trespasser and that he had failed 
to make in his plaintany allegation regard- 
ing the jurisdistion of the Court as is 
required under the law. We ara unable to 
understand the meaning of the objection 
contained in paragraph 6 of the written 
statement. The suit of the plaintiff was 
framed under sestion 95 of Aet IL of 1901 
and sueh suits are exclusively friable by a 
Revenue Court. If the sontention for the 
respondents ia that, in spite of the] clear 
frame of the suit under section 95 of Aot 
II of 1901, the mere denial by the defend. 
ants that the plaintiff was tenant raised 
the plea ofijurisdistion, we are unable to 
aecept the argument. So far from raising 
any plea of jurisdiction, the tenor of the 
written statement shows that the defend. 
ants asked the learned Assistant Collestor 
to deside on the merits whether the plaint- 
iff was a tenant, thereby admitting that 
the learned Assistant  Collestor had the 
jurisdistion to try the suit, We are, thero- 
fore, of opinion that the appeals lay from 
the desision of the learned Assistant Col- 
leetor to the Court of the learned Oom- 
missioner. We allow this appeal apd set 
aside the order of the lowere Appellate 
“Oourt and direst it to return the memorandum 
of appeal tp the appellant for presentation 
to the Court of the learned Commissioner. 
The sosts of this appeal will be eosts in the 
. Sauso, 


Appeal allowed, 
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PATNA HIGH COURT. 
APPEAL From ORIGINAL Decges No. 142 
or 1917, 
Desember 10, 1920. 
Present:—Mr. Justise Das and 
Mr. Justices Adami. 
Mahanth PARBHU CHARAN 
BHARTHI—PrAINT.FF—ÀÁPPELLANT 
versus 
Tug SEORETARY ‘or STATE ron 
abies IN (COUNCIL — DEFENDANT — 
O RESPONDENT. 
Bengal Su ‘vey Act (V B. C. of 1876), s. 4L —Limitation 
Act (IX of 1908), Sch. I, Art. 142-—Boundary, dispute 


as to--Order of Collector, effect of —Suit te contest 
order-—Limitation, 


The order of a Collector under section 4l of the 
Bengal Survey Act determining the boundary of an 
estate operates as the order of a Civil Court 
declaring the parties to be in possession of the land 
in accordance with the boundary as determined by the 
Collector, and Article 142 of Schedule I to the 
Limitation Act applies, when it is sought to reverse 
or modify the order of the Collector, the date of 
dispossession being the date of the order of the 
Oollector. {p. 47, cols, 1 & 2.] 


Appéal from the desision of the Additional 
Subordinate Judge, Monghyr, dated 27th 


Mareh, 1917, ° 


Messrs. Khurshed Husnain and Ne K. Prosad, 
for the Appellant, 


Mr. Md. Fakhruddin, Govérnment Pleader, 
for the Respondent. 


JUDGMENT, ~ 

Das, J.—The plaintiff in thie nation 
alaims, approximately, 150 beghas of land as 
appertaining to his 3-anna share of Mauza 
Madhurapur bearing Tauzi No. 2405. The 
Court below has found on remand that 
44 aeres of land out of the total quantity 
olaimed appertain to the 12-anna patit of 
Mauza Madhürapur in whioh the plaintiff 
has a 3-anna share. This finding has not 
been challenged before us either on behalf 
of the plaintiff or on behalf of the defend- 
ant, so that thg plaintiff would be entitled 
to g deeree in regdpedi of his 3-anna share 
out of 44 aeres, if his action is not barred 
by limitation, Ws are in this appeal 
eonserned only with the plea of limita- 
tion put forward on behalf of the defend. 
anf, 

It is undisputed that in 1901 there waa 
a boundary dispute between the predesessor- 
in-interest of the plaintiff and the defend. 
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ant in sofnestion with the Survey and 
Settlement operations then proseeding in 
Madhurapur, The plaintiff elaimed the south. 
ern boundary as laid in the Revenue Survey 
Map 1846.47. The defendant, on the other 
hand, insisted that the southern boundary 
of Mauza  Madhurapur was that shown in 
the Diara Survey Map of 1865. The Survey 
Authorities held that as singe 1865 the 
boundary had shanged by the action of the 
maliks of Madhurapur in taking posses- 
sion of the land up ib the line A BO 
D E F Q as shown in thee janaka map, 
that line was the southern boundary of 
the plaintifs mauza. The disputed land 
lies admittedly south of the line A B O 
DEF. 


Now, what is the effect of this desision 
on the question of possession? It undonbt- 
edly eame to the notise of the Colles- 
tor in the sourse of a survey under the 
Survey Act that a dispute existed between 
the parties as to the boundary of Mauza 
Madhurapur. The Oollestor -held sueh in- 
quiry as he deemed nesessary sand deter- 
mined sueh boundary, In my view the order 
of the Collector must operate under station 
4l of the Survey Act as the order of a 
Civil -Court declaring the parties to be in 
possession of the land in aesordanee with 
tbe boundary as determined by the Ool- 
lestor, 

The order of the Collestor is dated the 
8th Ostober 1901. The action was not 
brovght till the 12th September 1914, Prima 
facte, the nation is olearly barred by limita- 
tion. 


But it was argued by Mr. Khurshed Husnain 
on behalf of the appellant that the land 
has been shown to have been in a eondition 
unfitting it for actual efijoyment in the 
usual modes and that, eonsequently, no 
question of limitation arises. His argument 
, was as follows:L—"If the plaintiff was not 

in actual possession of ihe disputed land 
at the time of tMe Survey, it was , besause 
the land was in a eondition unfitting it for 
actual enjoyment.’ His possession must 
ascordingly be presumed to sontinue until 
he.is shown to have been dispossessed. 
As on the evidense it is "impossible to 
hold that the defendant took possession 
of the land until Kartie 1311, the plaintiff's 
action is well within time,” 


In my view, the argument is wholly 
inadmissible in view of the desision of the 
Oollestor on the 8th Ostober 1901. It may 
be that the desision of the Oollestor was 
erroneous, but it was open to the plaintiff 
fo demonstrate the error of the Collestor 
in a properly eonstituted suit within 
twelve years of the date of the deoision. 
Sestion 41 of the Survey Aot provides as 
follows:— 

"The Colleetor shall determine the bound- 
ary acesording to actual possession, and 
seanse it to be sesured by boundary marks; 
and the order of the Collestor under this 
sestion shal), until it be reversed or modified 
by competent authority, have the foroe of 
an order of any Civil Court deolaring the 
parties to be in possession of the land in 
ascordanse with the boundary as determined 
by the Collestor.”’ 

In other words, the order of the Collestor 
operates as a deeree of & Civil Court, and 
I do not think that it san be maintained 
for one moment that that decree 
ean be reversed or modified without any 
limitation of time. In my view, Article 142 
of the Limitation Aet must apply, when 
it is sought to reverse 
order of the Collestor, the date of disposses. 
sion being the date of the order of the 
Colleetor. 


In my judgment, the learned Subordinate 
Judge has taken an entirely aorreet view of 
the matter, and I would dismiss this appeal 
with sosts. 


ADANI, J.—I agree. 


Appeal dismissed, . 


or modify tho” 
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HARDEO PRAWAD ©. GANGA SAHAI, 


ALLAHABAD HIGH COURT. 

. SkgOonp Civ.t Appsau No, 333 or 1918, 
January 4, 1921, 
Preseni:— Mr. Justice Tudball and 
. Mr. Justice Rafique. 

Lala HARDEO PRASAD AND OTHERS 
~— DEFENDANTS-—APPELLANTS 
UETSUS 
GANGA SAHAI AND OTHERS —P LAINTIFFS 


— RESPONDENTS. 

Mortgage, . usufructuary—Redemption, suit for— 
Morigagee jailing to produce proper accounts — Amount 
due, method of calculating—Oivil Procedure Code Act 
V of 1908 , O XLI, v Z:—Plaintif accepting decision 
of Trial Court, whether can challenge decision in second 
appeal by cross-objection, 


Where in a suit for redemption of a usufructuary 
mortgage the mortgagee does not produce proper 
accounts, either  inteutionally or negligently, the 
Court would be fully justified in oculculating the 
amount due to the mortgagee on the hypothesis 
that all the tenants have paid their rents, 


Where & plaintiff accepts the decision of bhe 
Trial Court as to the amount due by the defend. 
ant and files no appeal, be is not entitled in second 
appeal by the defendant to go behind that decree 
and challenge the correctness of that amount by 
means of a cross-objection, 


Sesond appeal trom the desision of the 
First Additional Judge, Aligarb, dated the 
2nd of January, 1915. 

Messrs. G. L. Agarwala and G. W. Dillon, for 
ihe Appellants. 

Mesars. Nihal Ohand 
for the Respondents. 

JUDGMENT,—Thia second appeal arises 
out of a suit for redemption of a usufructuary 
mortgage and is preferred by oertain of the 
mortgagees. The other mortgagees have 
not appealed but they have been made par. 
ties by the appellants to the present appeal 
and are represented. The sole question 
before usin this appeal is, whethey the’Courts 
below have adopted the right prineiple in 
making up the acsounts between the parties. 
What has happened is this :— The mortgagees 
have not produeed full and proper accounts 
in Court. The Zomindari property was 
mortgeged to them and they have prodused 
assounts showing simply in one lump sum 
the alleged income from the Zemindari for 
esoh year or part of the year, They have 
not attemped to produce a detailed account 
whish they ought to bave kept showing all 
the insomings and all the outgoings, The 
Coarta below slave, therefore, in the absense 
of proper assounts, oaloulated the amount due 

e 


and Panna Lal, 
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to the mortgagees on the hypothesis, that 
all the tenants have paid thefr rents. The 
point is important for the parties beeause a 
rate of interest was Gxed for the amount ad- 
vaneed and it was agreed that if the income 
of the property was insuffieient in any 
year to satisfy the claim for interest, the 
unpaid balanse of interest was to carry a 
bigher rate of interest and compound interest 
was to run upon if, It was also agreed that 
if, in any year, the income was greater tban 
the amount due as interest the mortgagors 
were to reseiy® oredit for the excess. In 
view of the fact that the appellants did not 
produce proper nesounts (either intentionally 
or negligently) we think that the gaoured 
taken by the Courts below was fully justified 
and the only proper sourse to take in the 
sireumstancses of the ense, On the face of 
the assounts saloulated in this way, aga 
matter of fast, a sum of only Rs. 1,785 12 6 
was really due to the appellants, but by 
reason of a mistake in the acssounts a snm 
of Rs. 2,410-2-1 was deoreed to them and the 
plaintiffs did not áppeal against that amount 
butacceptéd it. The faot that the plaintiffs 
had defosited Rs. 4,000 under section 83 of 
the Transfer of Property Aot dit not entitle the 
present appellants to resover , tifat sum. 
That was a matter between the original 
mortgagors who sold their proptrty to the 
plaintiffs and who left with the plaintiffs the 
sum of Hs, 4,000 to be deposited, In our 
opinion, there is no forse in this appeal and 
it must be dismissed and if aecordingly fe 
dismissed with costs including fees on the 
higher seale. J 

The two sets of respondents will resover 
separate oosts. 

Objestions have been filed on behalf of the 
plaintiffs in respest to the error which was 
diseovered in the aceounts in the Court of 
Appeal. Tht plaintiffs assepted the desision 
of the Court of first instance as to the amount 
due and filed no appeal. They are, therefore, 
rot entitled to go behind that decree. As 
for the value of the trees whieh were sup- 
posed to have bode ent, the finding of the 
Court below isa finding of fast and cannot 
be disturbed in seecnd appeal. The gross» 
objéotions are, therefore, disallowed with 
costa. 

. * Appeal dismissed, 


* 


. 
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GOBIND BEHARI t. EMPEROR, 


PATNA HIGH COURT, 
ORI MINAL Revision No. 497 or 1920, 
November 15, 1920. 

Present :-—Mr. Juatiss Jwala Prasad. 
GOBIND BEHARI AND OTHERS — 
PETITIONERS 
terses 


EMPEROR—Obprosits PARTY, 
Criminal Procedure Code (Act V of 1898), ss, 367, 
421—Appeal, summary dismissal of—Judgment, con- 
ents of. 


Section 421 of the Criminal Procedure Code, no 
doubt. empowers an Appellate @ourt to dismiss an 
appeal sammarily, but in doing so tha @ourt must 
record an order giving reisons for the dismissal and 


eshowing that the points raised were duly considered 


by it. * 

An order couched in the words:—“The appeal is 
dismissed summarily,” does not comply with the 
reqiurements of the law, as laid down in section 357 
of the Oriminal Procedure Gode, and is, therefore, 
illegal, < 


Application against the order passed by 
the Distriet Magistrate, Darbhanga, dated the 
26th August 1920, 

Mr. Janak Kishore, fcr Mr. Hasan Jan, for 
the Petitioners z 

JUDGMENT.—This is an  applieation 
against the order of the Distriot Magistrate 
of Dafbhanga, dated the 26th of August 
1920, dismissing, summarily, an appeal of 
the petitioner against the sonviotion and 
Bentense passed by the Bensh of the Honor: 
ary Magistrate of that distriot, dated the 
9th August 1920, 

The order dismissing the appeal runs in 
the following words :— 

“The appeal is dismissed summarily.” 

This is not at all a somplianse with the 
requirements of the law laid down in seo- 
tion 367 of the Code of Criminal Procedure, 
relating to the recording of judgments. 
Seation 421 of the Code of Criminal Prose- 
dure, no doubt, empowers the Appellate Court 
to dismiss an appeal summarily, but in doing 
so, it must record an order giving reasons 
for the dismissal, and showing that the 
points raised were dnly sonsidered by it. 
Thin view is now #appérted by a string of 
authorities in this Court and the ilegality 
of sush an order has been pointed out more 
than ones. [Vide &heo Narayan Raut v. 
Emperor (1), Ram Kant Panwt v. Emperor 


(1) 42 Ind, Cas, 122; IP, L. W, 673; 18 Cr. La J? 
994, 


&. 
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NARANDAS KARSANDAS V. EMPEROR, 


(2), Gurubart Behera v, e Emperor (8) 
and Sukhdeo athak v. Emperor (4). 

The learned Vakil for the petitioner pointa 
out that the appellant was not heard at all, 
inasmuch as the appeal was filed before the 
Joint Magistrate in the absense of the Dis» 
triet Magistrate and was put up before him 
subsequently, who dismissed it without 
hearing the appellant. This aggravates the 
illegality of the order passed by the Distriot 
Magistrate, No eause has been shown ‘nor 
any explanation submitted by the Magis- 
trate. 

The appeal before the District Mogis- 
trate has not, therefore, been disposed of 
agaording fo law, The order of the Distridt 
Magistrate dismissing the appeal is set 
aside and the ease is remanded to him for 
disposing of it in acoordause with law. 


Oase remanded, 


(2) 44 Ind. Cas. 208; 4 P. L. W. 212; 19 Cr. Ld, 
304, 


(8) 48 Ind. Cas, 489; 2 P., L, J. 695; 190r, L. J, 
15]; 4 P. L. W. 158. 

(4) 43 Ind Cas. 785; 3 P. L. J. 389; 4 P. L. W. 89; 
19 Cr. L, J. 209; (1918) Pat, 287. 


BOMBAY HIGH COURT. 
Criminal APPLICATION FOR REVISION No. 222, 


è or 1920. 


September 22, 1920, 
Present: —Mr, Justioe Shah and 
Mr. Justio® Crump. 
NARANDAS KARSANDAS—Accoses 
versus 


EHMPRROR—Ovrosires Pasrr, 

City of Bombay Municipal Act. (IIT of 1888), 
sg, 894, 47:, Sch M, Part II—"Oil other sorts)”, 
whether includes sweet oil and cocoanut oil —Storing oil 
without license— Wronful refusal of Commissioner fo 
grant license, whether good defence, 


The words “oil ‘other sorts” in Part II of 
Schedule M to the City of Bombay umicipal Act 
mean oils other than petroleum, as defined in the 
Indian Petroleum Act, aud ‘dangerous petroleum’, 
as defined in tho same Act, and include sweot oil and 
cocoanut oil, [p.60 col, 1.] e 

e 


e 


' 50 
NARANDAS KARBANDABS V. EMPEROR, 
' Jt is no answereto a charge of storing oil without 


a license that the refusal of the Commissioner to 
grant a license was wrongful, [p. 50, col. 2.) 


‘Oriminal application for revision from 
eonvistion aud sentence passed by the Aoting 
Chief Presidency Magistrate, Bombay. 

Mr. Baptista (with him Messrs, Kanga and 
Sayant), for the Petitioner. 

Mr. Ooléman (with him Messrs. Orauford & 
Co), for the Munisipality, 


JUDGMENT. 

SuaH, J,—T wo points have been argued in 
support of this applieation, The first, is that 
‘sweet and eoscanut oil’ is not ‘oil? within the 
meaning of the expression "oil (other sorts)” 
used in Sehedule M, Part II, of the City of 
Bombay Municipal Ast, as now amended. 
Secondly, it is urged that the storing of the 
oll in question without a Neense eannot be 
said to be contrary to the provision of the 
Ast, as the lisense was wrongly refused by 
the Commissioner. 

As regards the first point, it may be men- 
tioned that the oils stored in this oase are 
vegetable oils, and it may be assumed that 
the flashing point! of these oils is much 
higher than that mentioned in the definition 
of ‘petroleum’ in the Indian Petroleum Act. 
The argument is,that the expression "oil 
(other sorts)" means only those oils whioh 
are not less dangerons thao ‘dangerous 
petroleum’, as defined in the Indian Petroleum 
Act. The argument is based upon the fact 
that the expression is used after ‘petroleum 
and ‘dangerous petroleum’ and that the 
quantity allowed to be kept without a 
license is less than the quantity of dangerous 
patroleum, Ido not think that the argument 
is supported eitber by the words used or by 
the scheme of the Sehednle, as indieated by 
the various articles mentioned in Part IT, 
"We must take the words "oil (other sorts)" 
o wean oils other than petroleum, as defined 
in the Indian Petroleum Act, and ‘dangerous 
petroleum’, as defined in the same Ast. 
Without reading werds of limitation, which 
are not there, it would not be possible to 
exelude sweet and vegetable oils from the 
soope of the expression ‘oil (other aorta) ! 

Neitber the relative position of the expres- 
gion in the Sshedule nor the lower limit of the 
quantity allowed to be kept would be a 
guffisient ground for importing such a limita- 
tion as is suggested on behalf of the appli- 
gant, vir, that the expression must mean 
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only those oila whose ‘dashing point! is not 
higher than the ‘flashing point; of ‘dangerous 
petroleum’, as defined in the indian Petroleum 
Act, It seems to me that the legrned Magis. 
trate is right in his view that the expression 
"oil (other sorts)" would include sweet oil, 
which was stored in thia partisular ease. 

As regards the seooud point, sestion 394 
provides that, exoept under, and in aonformity 
with, the terms and eonditions of the lisense 
granted by the Commissioner, no person shall, 
keep in or upon any premises for any purpose 
whatever any artjoles spestfied in Part :l, | 
Sshedule M, in exoess of the quantity therein 
prescribed. In the present sase it is an 
admitted fact that, at thetime when the oil 
in excess of the quantity allowed by law waa : 
kept, the petitioner had no lieense. It ia | 
urged, however, that the diseretion whieh 
the Commissioner has under sub-section (3) 
of seation 394 for granting a license, must ba - 
exercised reasonably, and that aa it has not 
been exersised reasonably in this ease no 
offense is committed. Assuming, without 
deciding, that the Commissioner did not 
exeraise his djseretion reasonably in refusing 
to grant the lisense applied for, 1 do not see 


ehow it sould afford any answer to the present 


eharge whioh is based upon the terms of 
sestion 394, under which the petifioner is 
prohibited from keeping any articles men. 
tioned in Part Li, Schedule M, in exaesa of the 
quantity allowed, exsept under,e and in son- 
formity with, the terms aud conditions of the . 
lioense, The argument urged on behalf of 
the applicant really amounts to this, that if 
a lisense has been improperly refused * it is- 
tantamount to the grant of a lieense for the 
and that the oil 
must be treated as having been kept under 
the terms of this supposed lisense to be 
inferred from the wrongful refusal to grant 
the license. It may bethat the petitioner 
has a remedy against the Commissioner, if he 
is in a position to establish that the refusal to 
grant the license is wrongful, We are not 
ooncerned with that question i in these proceed. 
ings. We cannot songiger i in this ease whe- 
ther the Oommissioner ought to grant a 
lisense to the petitioner for keeping oil on 
his premjses, I am quite clear that, even if 
the refusal on the part of the OoumatissroHdr 
to grant the ligense be wrongfal, it affords ‘no 
answer to the al ea ohargo, whish is based 
upon the simple fadt that the petitioner has : 
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kept certain oils on his premises without & 
lisense contrary to the provisions of sestion 
394, which is an act punishable under section 
471 of the City of Bombay Municipal Ast. 

` I would discharge the Rule, 


Onusp, J.—1I agree. In my opinion the 
the words “oil (other sorts)" used by the 
Legislature in Part II, Sshedule M, of the 
City of Bombay Municipal Ast indicate oil of 
a deseription different from that defined by 
the two preceding gntries. Exeepting so far 
as the word ‘oil’ is limite by these two 
preseding entries, it is perfectly general in 
its ssope and must nesessarily include oil of 
any other kind. As it ia sonoeded here that 
the applisant has stored oil in exoess of the 
quantity of 15 gallons permitted by sestion 
394 read with Sehsdule M, he has, in my 
opinion, been rightly convicted of an offense 
under that seotion. 


As regards the sesond argument advanced 
by Mr. Baptista on behalf of the applicant, I 
have only to say this much that, though I 
might be perfectly willing, if the matter 
.were properly before me, to aesede to the 
general prinoiple for which he contends, that 
is to say, that every publie ofiser on wham 
the Legisl&ture has imposed the duty of 
granting «license must exercise the disore- 
tion given to him in a reasonable manner, 
still, I entirely,fail to see how that question 
arises for our desision here. We are sitting 
here 28 & Criminal Court and [ am entirely 
at one with my learned brother in holding 
that a wrongful refusal of a license sannot 
be pleaded as a defenee for doing an aot for 
the doing of whiah such lieensé is necessary, 
In other worda, it cannot be said that a 
lisenae, which is wrongfully refused is tantar 
mount to the lieense, whioh ought to have 
been given but for sash wrongful refusal. 
I agreo, therefore, in digeharging the Rule. 


Rule discharged, 


PATNA HIGH COURT. 
OriminaL Revision No. 486 or 1920. 
November 5, 1920. 

Present :—-Mr. Justice Jwala Prasad. 
KHEDAN MAHTO—2xp Pariy— 
PETITIONER 
VETSUS 
HUSSAINI KALAL—Opposite Parry, 

Criminal Procedure Code (Act V of 1898), s5..148, 
439—Order under s, 140, when to be passed—Contents 
of order — Magistrate, duty of —Revision. 


An order under section 146 of the Code of 
Criminal Procedure can only be passed when the 
Magistrate, upon a consideration of the evidence, is 
unable to come to a definite finding as to the 
possession of either party. In order to show the 
Magistrate's inability to decide the question of 
possession, he ought to discuss the evidence and 
give reasons for his inability, ý 

An order couched in the terms :—“Four witnesses 
examined on either side, Arguments heard. Orders 
passed attaching the land in dispute under section 
148 of the Code of Criminal Procedure,” is without 
jurisdiction and liable to be seb aside in revision. 


Rale granted against an order passed by 
the Firat Class Magistrate, Hazaribagh, 
dated the 2th September 1920. 


* Mr. B. O. De, for the Petitioner. 

Mr. S. S. Bose, for the Opposite Party. 

JUDGMENT.—The Rule must be made 
absolute and the order of the Magistrate, 
dated the 8th Ssptember 1920, attashing the 
lad in dispute under section 146 of the Code 
of Oriminal Prossdure, be set aside, This 
order was passed in a proceeding under 
geotion 145 of the Code. The Magistrate 
examined witnesses on both sides and son- 
eluded the enquiry by the following order of* 
fhe 8th September :— 

“Tour witnesses examined on either side. 
Arguments heard. Ordgra passed attaehiug 
the land fn dispute under sestion 146 of the 
Qode of Criminal Procedure". v 

No reason has been given by the Magis. 
trate for passing the order under the section, 
An order under section 146 of the Code of 
Criminal Prosedure oan only bə passed 
when tha Magistrate, upon a sonsideration 
of the evidense, is unable to some to'a definite 
finding as to the possession of either party. 
In order to show the Magistrate’s ipability 
to deside the question of possession, he ought 
to have discussed the evidense in the ease 
and given reasons for his inability. À similar 
order was set aside as being without juris. 
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BANTU JADHAV t, EMPEROR, 


distion: vide Mukhim Singh v. Nathunt Kahar 
(1). I entirely agree with the view taken in 
that oase. 

Aseordingly, I set aside the order passed 
by the Magistrate and direct that in case of 
any danger toa breach of the peaee he will 
institute regular proseeding under seotion 
145 of the Code of Criminal Prosedure and 
dispose of it in ascordance with law. Both 
the, parties are dissatisfied with the order in 
question, 


Rule made absolute, 
(1) 15 0, W, N. 71 note. 





BOMBAY HIGH COURT. 
ÜRixINAL APPLICATION FOR Revision No, 378 
or 19.0. 

Desember 2, 1920, 

Present :—Sir Norman Macleod, Kr., 
Chief Justise, and Mr. Justice Shah, 
Babu SANTU JADHAV —ACcCUSED 

versus E 
EMPBROR—Opposits Parry. 
Penal Cede (Act XLV of 1860), 8. 279—Rash and 


negligent driving—Rule to be observed—Revision— 
Sentence, interference with, 


The driver of a Motor Car has no business to 
attempt to passa car in front of him by going on 
to the wrong side of the road unless he can see the 
road in front is so absolutely clear of traffic coming 
from the opposite direction that he can get back 
again onto the right side of the road without any 
risk of accident. It is only when the road is so 
Clear that there can be no possible chatce of an 
accident that any attempt should be made to pass 
the car in front of the driver, [p 8, col. .] 

The sentence to be passed in each case after 
conviction must be lef& to the Judge or Magis. 
ixgte who tries the case, and the High Court ought 
not to interfero in revision unless the sentence ig 
So severo or so lenient that it can be said that a 
proper discretion has not been exercised. [p, 62, 
col. 2. . 


Criminal applisation for revision from 
#onvistion and sentence passed by the Third 
Presidency Magistrate. 

Mr, G. N, Thakor, for the Applieant, 


P JUDGMENT. 
MacLeoD, C. J.— The aeaused was sharged 
under sestion 279, Indian Penal Code, with 


having driven a Motor Oar No, 7559 in such a ° 


rash and negligent manner as to endanger 
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human life, having sollided with Viatoria NO. 
l and damaged it. The Magistrate found 
the aesused guilty and senteneed him to twO 
months’ rigorous; imprisonment, and als® 
directed hia licenoe to be suspended for 
twelve months. We are asked to interfere 
iu revision, It is impossible to say that the 
conviction was wrong. The only way in 
whieh we oonld possibly interfere would be 
as regards the sentenoe. Speaking for my- 
self, I am very anxious to avoid interfering 
with the sentences of spgbordinate Courts 
unless there are suffisient reasons for sush 
interfereficg. The faot that, if I had tried 
the offense myself, I might have infliated a 
lesser sentence is not a suffisient reasen, fo 
if that were so we should be asked to inter- 
fere with every sentense which is passed. 
The sentence to be passed after conviction 
must be left tothe Judge or Magistrate who 
tries the case, and I do not think we ought 
to interfere in revision unless the sentence 
is 80 severe or so lenient that it ean be said 
that a proper discretion has not been exer. 
sised, 

In this case the evidence has satisfied the 
Magistrate that the acaused, while driving his" 
master’s sar over the Wodehouse Bridge 
gding towards Colaba, collided with a Vistoria 
coming from the opposite direetion, a8 a result 
of hia rash and negligent driving, As it is 
not proved that the Viotoria was on the wrong 
side of the road, and, as a måtter of faot, a 
Victoria would be keeping olose to the foot. 
path, it is obvious that the aseused, when the 
sollision oconrred, was on the wrong side of 
the road. Therefore, he had to satisfy the 
Court that he had not been rash or negligent 
in driving the oar on to the wrong side of 
the road The asensed’s explanation, however, 
was that a ear whish was in front of him 
stopped so suddenly that he got on the wrong 
side in order to save his own life, Now, if 
the accused was driving hia sar so very close 
to the ear in front of him that he sonld not 
pull up to avoid a oollision then he sould not 
have turned his ear out to the wrong side of 
the road. So therese mast have been some 
distafice between his ear and the car in front. 
It is obviously the duty of a driver to see 
he does not approash so near to the ear in 
front of him that he cannot avoid a collision 
if that careslackens speéd or stops, The 
aecident took place in the evening before 
the lamps were lighted, At that time there 
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would be a gréat deal of traffis on the Wodee 
house Bridge and, consequently, drivers going 
up the Bridge sould not, or sertainly ought 
not, to be going very fast. Admittedly, as the 
ascused was able to pull out his soar on to 
- the wrong side of the road without touching 
the sar in front of him, there must have bsen 
ample distanse between his aar and the oar 
in front to enable to him to pall up to avoid a 
ocllision if he was going ata proper speed 
considering the state of the traffis. There is 
only one alternative theory Idt and that is, that 
the asoused was attempting to paes the sar in 
„front of him when there was a considerable 
amontit of trafia and when he oould not 
possibly pass the sar without going on to 
the wrong side of the road. In any event, 
therefore, the accused was rightly eonviated 
of rash and negligent driving. It was only 
his good fortune that no further damage 
was done than aetually resulted from the 
accident, 

It was aontended that the oeaupants of the 
ear should have been salled as witnesses for 
] the proseoution. That was nôt nesessary. 


If they were as anxious then, as thty appear N 


to be now, to exeulpate the assused, they 
ought to have offered themselves as witnesses 
for the defenee. It is quite irregular for 
auch a person to make an affidavit in support 
of an application for revision. 

The next question is, whether the sentence 
of two months’ rigorous imprisonment and 
the suspension of the aecused'a license is too 
Bevare.. Drivers have no business to attempt 
to pass a sar in front of them by going on to 
the wrong side of the road unless they oan see 
the road in front is so absolately olear of 
traffis coming from the opposite direstion 
that they ean get baok again on to the right 
side of the road without any risk of aeoident. 
Itis only when the road is sf alear that there 
san be no possible ehanee of an asosident 
that any attempt should be made to pass the 
ear in front of the driver. Itis, in sonse- 
quence of the neglect to observe this rule 
| that so many ascidents’osour in Bombay, and 
so much risk is inenrred by the oars with 
their passangers which keep to the right 
side of the road at a proper speed. Nd doubt, 
there are many 08568 in whish drivers, though 
guilty of rash and negligent dfiving, easape, 
prosecution because they have bsen lusky 
enough to avoid an aseident. Bat it does 
not follow that besause no accident has ossur- 
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red the driver has not baen guilty of rash and 
negligent driving so as to endangor life, -I 
think the Magistrate was right in imposing 
a severe sentense in this oase and I sannot 
say that he exersised his dissoretion so impro- 
perly that thia Court ought to interfere in 
revision. It may very well ba that another 
Magistrate or the Judges who have heard 
this applieation, if they had tried the oase, 
might have imposed a less severe sentenes, 
but that, as I have pointed ouf, is not the 
question we have to sonsider. 

San, J.—I agrae entirely with the reasons 
given by my Lord the Chief Justisa for not 
interfering with the sonvistion. As regards 
the senfense, though if appears to ma to ba 


severe, it is not so unduly severe as to demand . 


our inferferenee in revision. 
Application rejected, 


a 


LAHORE HIGH COURT. 
Orvin Rererencs No, 44 or 1920, 
December 50, 1920. 
Present : — Mr. Shadi Lal, Chief Juatiao, 

and Mr, Justiae Abdal Raoof, 

DINA NATH GAUTAM— 
d PETITIOAER 
t erstus 
MUHAMMAD ABDULLA— 


RESPONDENT, 
Criminal Procedure Code (Act V of 1893Y, s, 196 
—Perjuryecommitted, before Munsif—Munsif trang 
eferred—Sanction, by whom to be granted, 


An application for sanction to prosecute a wit. 
ness fin respect of a false statement alleged to have 
been madd by him ina civil sait before a Munsif, 
who has been transferred from the district, is 
cognizable by the Subordinate Judge, First Olass, to 
whom appeals lie from the Munsif's Court? [p. 53, 
col, 2: p. 64, col. 1.] zu 

Qass referred by the Distrist Judge, 
Feroz3pore, by his order, dated the 4th Osto. 
bər 1920. 

Mr. Herbert, Governmsnt Ádvooate, for the 
Crown. 

JUDGME NT. . 

Sgmapi Lat, ©. J.—The question of law, 
upon which we are invited to pronounse our 
opinion, ie, whether an applicagion for sanation 
to proseente a witness in reapest of a false 
statement alleged to Lave been made by him 


T= TT aana anaa aana aana na anaa aaa Aa 
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in a sivil anit before a Munsif, who has been 
transferred from the distrist, is sognizable by 
the Subordinate Judge or the Distriet Judge. 
Now, elause, (b) of sub-sestion (1) of seotion 
195, Criminal Prosedure Code, provides that 
sanetion maybe given either by the Oourt 
before which thealleged offense was committed 
or by some other Court to whish that Court 
was subordinate. As stated above, the Munsif 
before whom the offence is alleged to have 
been sommitted has left the distriot, and it is 
sommon ground that the applieation ean be 
entertained only by the Court to whioh the 
Munsif'a Court was subordinate. 

Now, the test laid down by the Court for 
determining the question of subordination is 
that a Court is subordinate to another Court 
if appeals from the former lie to the latter. 
To find ont the forum of appeal, we must 
eonsult the relevant provisions of the Punjab 
Courts Act, 1918. Now, sestion 39 of the 
Aot, whieh deals with the law on the subjest, 
pressribes that an appesl from a deeree or 
order of a Maunsif shall lie to the Diatriat 
Judge. There is, however, another provision 
in that section whioh has an important bear- 
ing upon the point before us, That provision 
is to befound in sub seotion (4), whioh runs 
as follows :— 

"The High Court may, with the previous 
ganetion of the Loeal Government, by notifica. 
tion in the losal offiaial Gazette, direst that 
appeals lying to the Distriet Court from all or 
any of the deerees passed in an original suit 
by any Munsif shall be preferred to such 
Subordinate Judge as may be mentioned in 
the notifioation, and the appeals shall there. 
upon be preferred aesordingly, and the Coupé 
of sueh Subordinate Judge shall be deemed to 
be a Distriot Court ,for the pannenee ef all 
appeals so preferred,” 

In pursuanee of this sub- ee a notif- 
eatiqn has been issued directing that all 
appeals from original decrees passed by any 
Munsif in" a small oause of value not 


exceeding Rs. 500 or an unolassed suit of 


value not exeeeding Rs. 100 may be pre. 
ferred to the Subordinate Judge of the First 
Clase, exersising jurisdiction within the Dis- 
trist. , 

The result is that, as the Munsif had 
jurisdiction to try all suits not exesed- 
ing Hs. 1,000 in valug, we have two” 
Appellate Courts to whioh he was subordi- 
nate, namely, the Court of the Subordinate 

e 
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Judge, in respset of suits tposified in the 
notification, and the Court of the Diatriet 
Judge qua the remaining oases cognizable 
by him. It is to be observed that, though 
the sub.seation says that the Court of the 
Subordinate Judge hearing appeals from the 
Court of & Maunsif "shall be deemed to 
be a Distriot Oourt for the purposes of 
all appeals so preferred," the Court of sush 
Sabordinate Judge is nevertheless essentially 
different from the Oourt of the Distriot 
Judge. The very fact that the Subordinate 
Judge i$ greated as a District Judge for 
osriain purposes shows that he is not a 
District Judge. The obvious inégentior? 
of the provision is, that with respect to 
the appeals entertained by him the Sabordi- 
nate Judge shall exercise the same funstions 
as the Court of the District Judge. The 
result of sestion 39 of the Punjab Courts 
Aot, taken with the notification mentioned 
above, is that there aretwo Appellate Courts 
qua the desisions of the Munsif; and the 
question arises whether the latter is, for 
the purposes of sestion 195, Criminal Pro- 
eedure «Code, subordinate to the Distriot* 
Judge or the Subordinate Judge. 

“In order to solve the diffisulty® arising 
from the competing claims of two Appel- 
late Courts, the Criminal Procedtre Code 
of 1882 oenasted the following provi- 
sion:— 

"For the purposes of this section,” (viza 
seotion 195) “every Court, other than a 
Court of Small Oausee, shall be deemed to be 
subordinate only to the Court to whioh 
appeals from the former Court ordinarily 
lie," 

The Code did not eontain any explanation 
cf the term “ordinarily,” but the High 
Courts interpreted it to mean “in the 
majority of esases.’ This interpretation, 
while solving the diffieulty to some extent, . 
obiefly in sonnection with the Criminal 
Courte, did not furnish any certain, guide 
in choosing between two Appellate Courts 
in respeot of eivÉ «asas. It was for this 
reason that the Code of 1898 added a 
slause to sub xeotion- (7) of ssation 195 by. 
the way of an explanation of theexpres- 
sion ordinarily.” This elauae, whieh deals 
with the ease of an origmal Court against 
whose decisions appeals lie to two Courts 
of different grades, lays down that “the 
Appellate Court of inferior jurisdietion shall 
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be the Court to whieh sush Court," namely, 
the original Court, "shall be deemed to be 
subordinate?’ 

The clause is intended to furnish a 
complete definition of the term "ordinarily" 
for all oases whioh some within its purview, 
namely, oases where appeals from a lower 
Court lie to more than one higher Court; 
and there is, therefore, no  nesessity for 
eonsidering the question whether appeals 
he ordinarily” or in the majority of oases 
to one Court or the otier. The Logisla- 
ture has settled the mattere finally by 
laying down in express terms that, in 
suol» eases, the Appellate Court of inferior 
jurisdiction must ba taken to be the 
Court to whioh the original Court is 
subordinate for the purposes of section | 95. 

In view of the explanation added by the 
Code of 18598, it is unnesessary to refer to 
the cases decided under the old Code. Of the 
judgments under the new Code there are 
two Single Boneh sases desided by the 
Punjab Chief Court which lay down the 
rule thatthe Court of inferior jurisdistion, 
namely, the Subordinate Judge; is the 
Court to whieh the Munsif shall be deemed 
to be Snhordinate,—vide Bure Khan v. Queen: 
Empress (|) and Labhu Ram v. Nand Ram 
(2), e same view has been taken by the 
Madras High Court in Boddu Ramayya 
v. Ohitturi Sürayya (3). There is, however, 
a Single Bensh ruling of this Court in 
Oriminal Revision No. 233 of 1920, Sundar 
Singh, v. Fhuman Singh (4) in whieh the 
sontrary view was adopted; but the learned 
Judge who desided that case, based bis 
aonolusion upon the use of the expression 
ordinarily" in sub.seotion (7) of seetion 
195, and made no referenee to the olause 
whish has been added to that sub-sestion 
in 1898 with the express olyjeet of making a 
eboiee between two Courts hearing appeals 
from the deeisions of the same original 
Court. 

The clause mentioned above furnishes a 
elear answer to the @ufetion referred to us 
for decision; and it is, therefore, unneses- 


(1) 16 P. R. 1898 Cr, $ 

(2) 47 Ind. Cas. 875: 29°P. R, 1918 Cr; 19 Cr. L. J. 
975;40 P. W. R. 1918 Or; 1CC P. L. R. 1918. 

(3) 29 Ind. Cas. 71; 28 M. L. J. 4£6; 17 M. L Ty 
446; 16 Cr. L. J, 439. : 
GS 56 Ind. Cas, 691; 21 Or. L. J, 495; 122 P, L, R, 
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sary to spesulate whether appeals lie in 
the majority of sasas to the Distrist 
Judge or to the Subordinate Judge. Aa- 
sordingly the Munsif must, for the purpose 


of sestion 195, Oriminal Prosedure Code, . 


bs deemed to be subordinate only to the 
Courtofthe Subordinate Judge of the First 
Class. 

Reference answered accordingly. 


[a a HERRERA] 
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PATNA HIGH COURT. "1 
Criminar Revision No. 453 or 1929, 
November 8, 1920. 
Present:—~Mr. Justieo Jwala Prasad. 
RAJBALAM RAI AND OTHERS-—2ND 
PARTY—PETITIONERS 
versus 
NAWLAKH SINGH AND orgEgs—lsT 


Party —Oepostrrg PARTY, 
Criminal Procedure Code (Act V of 1898), ss. 182, 
137—Dispute, whether can be referred to arbitra. 


e tion, 


A dispute under section 183 of the Oriminal Pro. 
cedure Code must be decided according to the 
procedure laid down by the Code, that is, either by 
& Jury or by the Magistrate after recording evi- 
dence. The Magistrate has no power to refer the 
dispute to arbitration, even if the parties agree on 
such & course being adopted. [p. 58, cols, 1 & 2 ] 

Mr. 8. P. Verma, for the Petitioners. 

Mr. G. O. Pal, for the Opposite Party. 

JUDGMENT.—The Rule must be made 
absolute? In pursuance of the notices issued 
under sestion 133 of the Code of Criminal 
Prosedure, at the instanse of the first party, 
the*sesond party appeared on the 2nd of 


May. 


appointment of a Jury, but afterwards the 
seaond party wanted to give evidenee. This 
they were allowed to do and 19th May was 
fixed for the hearing. 

The order was obviously under sesion 137 
of the Code of Criminal Prosedure, On the 
19th May the parties apolied to have the 
ease referred to three arbitrators amad by 
them, and stated that they would abide by 
their decision. 

On the 14th June, award, was filed signed 
by iwo of the arbitrators and the first party, 


b 
At first, there was an applieation for the ° 
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' One of the arbitrators and the sesond party 


deslined to sign the award. 
The second party applied to adduás evi- 
dense in the oase and deside the case upon evi- 


* dense, and not upon the award of the arbitra- 


tors, whieh they impugned to be unjust and 
partial and without the dosnmentary evi- 
dense of the sesond party having been taken 
into ‘consideration. 


The Magistrate refused the prayer of the 
seeond party and made the order under sestion 
133 of the Code absolute against the other 
party in terms of the award. 

The Distriot Magistrate was also of the 
same opinion and by his order of the 17th 
July, rejeated the petition of the second party 
to move the High Oourt for setting aside 
that order. 


The ground upon whioh the Courts below 
support the order made by them is, that as 
the sesond party agreed to have the matter 
desided by arbitration, they are bound by 
the award of the majority. The learned 
District Magistrate observes :— 

"By taking time to eompromise the matter 
the present applieant gave up the right 
(whieh he otherwise had) to have a Jury or 
produse evidence." 

: The Code of Criminal Proesdure. gontem- 
plates the matter in dispute under section 
183 to be decided by a Jury or by evidenfe 
resorded by the Magistrate. In the present 
oase, the sesond party shose the latter eourse 
and on the 7th of May they intimated that 
they would give evidence. The sase, there- 
ore, same under sestion 137 and should, 
have been desided upon svidense recorded, 

as ina summons oase. The dispute under 
section 133 is of a-publie nature and" the 
Magistrate has jurisdistion over Bugh dis- 
pute only beeause of its being of a public 
nature, For: obvious reasons, the law has 
not provided for the matter under section 
133 to be desided by arbitration, The Jury 
is provided for simply because the question of 
faot involved in the dispute may very well 
be dealt with by a Jury, but the Magistrate 
has still jurisdietion over it. Ido not think 
that the* fast that tke parties agreed to refer 
the matter to arbitration, 
Magistrate from desiding the oase in aseord- 
anse with seotson 137 of the Code upon the 
evidence resorded by him, inasmueh as the 
question of having the» matter desided by & 
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Jury was set at rest by the order of the 
7th of May. 

Again, neither in the petitio, nor in the 
order of the Magistrate, there is anything 
to indieate that the deosision of the majority 
wil preveil Though it is the eommon 
prinoiple that, ina matter to be dealt with 
by arbitration, the opinion of the majority 
of the arbitrators bas to be tsken as a 
desision of the entire body, yet in a case 
under seetion 138, which is not ordi- 
narily within tfe sognizanse of arbitra- 
tion, I do fot think the ordinary rule would 
apply, ‘ 

In the third place, tbe sesond part? im- 
pugned the bona fides of the enquiry held 
by the arbitratcra and the award made 
by them. The Magistrate did not enquire 
into the allegations of the complainants. 

For all these reasons, I think the order of 
the Magistrate is irregular, illegal and 
without jurisdiation and must be set aside. 
This view is in accordance with the author. 
ities on the seubjeet : wide  Saro)basini Devt v. 
Sripatt Oharin Chowdhury (1), Upendra Nath 


, Mandal v.” Rampal (2), Paresh Nuth Biswas 


v. fimpror (3), Boldhar singh vw, Bulaki 
Singh (4), Balbhadra Prasad v.» Emperor 
a and Ohandra Mandal v. Ram, Mandal 
6). 

I aeeordingly set aside the order of the 
Magistrate, dated the 14th June 1920, and 
remand the ease to him for desision in as- 
eordanae with law, after giving an opportunity 
to the parties to adduse evidenee under sea- 
iion 137 of the Code. 


Rule made absolute, 


(1) 28 Ind, Cas. 796; 420. 702; 19 0. W. N. 332; 
16 Cr. L. J. 416. 
(2) 4 Ind. Ons. 438; 10 0. L. J. 48% 11 Cr. L, 


' d 13 0. W. N. colxxxiii (288). 
(4) 44 Ind. Oas. 122; 8 P. L.J. 248; 19 Cr. L.J, 


286. 
(5) 88 Ind. Cas, 1008; 1 P. L, W. 282; 18 Or, L. J, 
43, 


(6) 40 Ind, Cas. 738; 28 OSL, J. 849; 21 0. W. N.- 
925; 18x. L. J, 738, 
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LAHORE HIGH COURT. 
ORrImMINAL Revisiox No 1464 or :920. 
January 28, 1921. 
Present;— Mr Jn-tise Abdul Raoof. 
AMAR NATH ~Paritioxer 
t£78us 
MAM RAT aw» auerag a —RE8PONDZNTS. 
Criminal Procedure Code ‘Act V of IRAS, s 4786 
-— Order directing prosecution of plaintiff and defend. 
ant in alternative Jor forgery, legality of. 


An order by a Civil Court digecting the prosecn. 
tion of both parties to a suit for forgesy, without 
determining which of them is prima facie respon. 
¿Sible for the forgery, is illegal. 


Oage reported by the Sessions Judge, 
Karnal, with his order No. 1380 of 15th 
Oatober 1920. 


JUDGMENT.—This case has been re- 
ported under seation 433, Criminal Proeedure 
Code, to thisCourt with a resommendation, 
that the order made by the Munsif be set 
aside, 

The fasts are somewhat peeuliar, The 
plaintiff, Amar Nath, sued the defendants on 


* the footing of a bond, dated the loth of April 


1209,for the resovery of Rs. 29550, The 
defendants, Mam Rajand Moti Ram, in their 
defenee prodused a bond which they alleged 
to have ae returned to them by the plaintiff 
on receipt of the money due under it. This 
bond waa challenged ty the plaintiff as a 
forgery, while the defendants, on the other 
hand, sontended that it was the plaintiff who 
had dgeeitfully returned to them a forged 
dosnment and had kept the real doeument 
with bim, Asto who had been guilty of the 
offenee of forgery eould not be determined 
in the sivi] suit, inaemush as the plaintiff 
offered to abide by the oath of the defendants 
and the suit was dismissed. Without, how. 
ever, making any enquiry into the matter, the 
learned Munsif was of opinion that either 
the one or the other bad been guilty of 
forging the dosument. Being of this opinion, 
the learned Munsif sent the ease under section 
476, Oriminal Preeed'tife Code, to the Court 
of the Sub.Divisional Magistrate, Kaithal, 
for the trial of both plaintiff and the defend. 
ants for an offense opder sections. 420/471, 
Indian Fens] Code. The learned Sessions 
Judge has very broperly sent «ip ihe oase to 
this Court, ‘ °. 
. Without coming to any eonslusion as to 
whieh of the parties had committed the 
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offen*e, an se‘ion under section 476, Oriminal 
Prosedure Cade, ought not to have been 
taken by the Mursif. This oase is fully 
eovered by the ruling in Orown v. Perbhu 
Dyol (1). T, therefore, aesept the resom 
mendation of the learned Sessions Judge and 
aet aside the order made by the learned 
Munal. 
Revision accepted, 


(81) 163 P, L. B, 1905; 8 Cr, L. J. 19, 





PATNA HIGH COURT. 
OxtutvaL ReFarenos No. 65 er 1520, 
November 3, 1920. 
Present:— Mr, Justioe Jwala Prasad. 
BALRAM SAHU-QOouxPLAINANT 
te7sus 
CHAMRU SAHU—Opposire Parry. 
Criminal Procedure Code (Act V of 1898', s, 522 
Penal Oode Act XLV of 18640), ss. 349, 350, 448 
—“Oriminal force", whether can be used as against 
property —House trespass—Court, whether can direct 

that possession be restored to complainant. 


A conviction for an offence of criminal trespass 
will not entitle the complainant to seek his remedy 
vader section 6.” of the v riminal Procedure Code, 
unless there is a finding of the i ourt convicting 
the accused that the offence with which the dig. 
possession was effected was attended with the use 
of criminal force, as defined in section 850 of the 
Penal Code. [p, 58, cols, i & 2.3 

The dgfinition of “criminal force" given ia 

esection 36 of the Penal Code contemplates orimi. 
nal force being used as against a person and doeg 
not take into account such force being used ag 
against any matter or substance [p 68, col .] 

The provisions of section 6? of the Criminal 
Procedure Oode are, therefore, inapplicable t9 a 


case where the dispossession was effected by the" 


use of force as against the property ande not as 
against a person. [p. 68, col, 2,] 


Criminal referense by the District Magist. 
rate, Monghyr, under seotion 488, Oriminal 
Prosedura Code. 

JUDGMENT,—This is a referense ander 
sestion 438 of the Code of Criminal Pro. 
eedure, by the District Magistrate of Mon. 
ghyr, reeommending that the order of the 
Depniy Magistrate, dated the 23rd July 1920, 
refasing to restore the possdf*sion of the dig. 
puted house under section 522 of the Code of 


$ 
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BALRAM SAHU t, OHAMRU SÀHU, 
Oriminal Prosedure, to the complainant be set 
aside. 

The somplainant is the owner of an un- 
oss"pied house in Jamalour, whieh he 
kant locked 'up. The opposite party broke 
open the look at night and took posses- 
sion of the house for whieh he was eon- 
victed of an offence under section 4438, Indian 
Penal Code. He then applied to the Magis- 
trate for the restorafion of the possession 
of the house to him, The Deputy Magistrate 
refused the application in the following 
words:— 

"In the present instance the scoused, 
Ghamru Sahu, occupied the house of Balram 
Sahu at midnignt, Balram Sahu was not 
' present there and the house was kept in his 
posses3ion. The acoused is sonvisted under 
section 448, Indian Penal Code, but it does not 
appear that any eriminal forse was used by 
" the asoused, I acsordingly fail to see the 
application of the sestion in this oase and re. 
ject the applisation.” 

Against this order, the petitioner moved 
the District Magistrate, who has now refer. 
red the ease to this Court, recommending 
that the order of the Deputy Magistrate be 
get aside and the house be dirested to be re- 
stored to the somplainant, on the ground that 
the order passed by the Deputy Magistrate 
. was an illegal one, 


Sestion 522 of the Code of Criminal Paso- 
eedure makes it. clear that the Magistrate ean 
direst a person to be restored to the posses- 
nion cf a property only when the asansed is 

"eonviated of an offence attended by ariminal 
“forse and that by sush forso” the satd person 
“dispossessed of any immoveable pro? 


was 
. perty,” 

"Worse" and ‘“oriminal forse" have been 
defined in sestions 349 and 350 of the 


Indian Penal Code. The definitions given 
in these  seetions oontemplate of criminal 
forse being used to any "person" and 
do not take into &eoount suoh forse being 
used to “any matter or substansa,” 


It would thus appear that, in oausing 
Gigposeession of any person from immoveable 
property by meaos of an cífonen, the offence 
must be attended by sriminal forsee to the 
person, It is, therefore, elear, that a oon- 
vietion for an offense of criminal trespass 
. will not necessarily efititle the oom- 
:plainent to seek" his romedy under seetion — 
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522 of the Code of Oriminal Prosedure, 
unless there was a finding of the Oourt 
sonvisting the aseused that. the offense 
with whish the dispossession happened was 
attended with use of sriminal forse, This 
is now the assepted view of all the Courts 
in India: Ohuraman v. Ram Lal (1), Narayan 
Gobind v. Vistri (2), Batakala Pottavada, Ia re 
(3), Kaon v. Emperor (4), Mo*unt Luchmt Dass 
v. Pallat Lall (5) and Ishan Ohandra v. Dina 


Nath (6). The matter was set at rest in Oaloutta 


by a Full Benah dpaision in ‘the oase of Mohini 
Mohan Oltiudhury v. Harendra Ohandra Ohow- 
dhury (7) and resently by a Division Bench of 
that Court in Sadasth Mandal v. Hmpsray (8). 
The learned Distriat Magistrate bases his view 
upon a ssientifie definition of the words "forse" 
and ‘sriminal foreo.” The fromer he defines 
as the exertion of energy directed to the 
produstion of a shange in the outer forse 
and the latter as an exertion of such energy 
in order to the committing of an offence. 
In hia view, there is no reason why in 
law the "forse" and “criminal forse" should 
bə dirested against a person and not against 
any property, 

“forse” and “sriminal forse" used in sestion 
522 of the Code of Criminal Prosedure are 
nof restriated by their definition if seotions 
349 and 350, Indian Penal Code. < 


Section 4, sub.seetion (2), makes the defi 
nitions of '  worde" and expressions" given 
in the Indian Penal Code applisable to 


those used in the Criminal Prossdure Code, ° 


unless otherwise defined in the latter Code. 
There is no definition given in the , Code 
of Criminal Prosedure of “foroo” and "orim- 
inal foros.” Hense the definitions of these 
terms given in the Indian Panal Code in 
seotiong 349 and 350 would apply to those 
terms used in sestion 522 of the Code of 
Criminal Proogdure. The other day I 
mysslf held that the eriminal forse mention- 
ed in sestion 522 must have been applied 
to human body, and not to property. This 


(1) 25 A. R41; A. W. Ns (1003 59. 

(2) 293 B 491; 12 Ind Dec. +N. 8) 323. 

(8. 28 M i 2 Weir 375: 12 M. L. J. 447, 

(4! 42? Ind. Cas. 1,0: 62 P. L. R. 1917; 38 P. W, 
R. 1917 €r; 18 Cr. L. J. 833. 

(5: 24 W. R. 5t Or. 

(6) 27 O. 174,40, W. N. 307; 44 Ind. Des. (N, s.) 


(1) 31 C. 891; 8 C. W. N. 688; 1 Cr. L, J. 453. 
(8) 26 Ind, Cas, 168; 18 O. W. N. 1150; 15,0r.]jL, 


J, 720, 


#116. 


He says that the worda. 
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has been thé view of all the Courts in 
India, as observed above. In view of these 
authorities, 4 am not prepared to assept the 
definition given by the learned Distriat 
Magistrate. The view taken by me is in 
acsordanes with the troe sonstruetion, 
meaning and ssope of sestion 522 of the 
Code of Criminal Procedure. The Depnty 
Magistrate was right in  rejeeting the 
applieation of the complainant to restore 
the possession of the house to him. J], 
therefore, decline to asappt the referenae 
and the recommendation of (le District 
Magistrate. 

The result is, that the order of the 
Deputy Magistrate, dated the 23rd July 
1920, is eonfirmed and the applisation 
against that order by the somplainant in 
the Court of the Distriet Magistrate, and 
the Rule issued by him on that application, 
are respectively dismissed and discharged. 


Rule discharged. 


e 
ALLAHABAD HIGH COURT. 
CnRixINAL Revision No, 644 or 1920, 
Deeember 17,1920. . 
Present:— Justice Sir P, O, Banerji, Kr. 
LALTA PRABAD-——APPLICANT 
versus 
EMPEROR—Opposite Party, 
Penal Code (Act XLV of 1860), s. 283— Obstruction 
of public road— Essentials of offence— Principal and 
agent—Liability of principal for agent's act. 


In order to sustain a conviction under section 288 
of the Penal Coce of causing obstruction to a 
public road, the prosecution must prove that the 
obstruction was caused under the authority or 
direction of the accused. 

A person who employs gn independent contractor 
cannot be convicted» is"respect of an obstruction 
caused by the contractor or his men and mob autho- 
rised by him. 


Criminal revision* from an order of the 
Distriet Magigtrate, Farrukhabad, dated 
the 24th June 1920. s 


: Mr. Peary Lal Banerj$, for the Appli- 
ennt, 
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Mr. R. Malcomson (Assistant Govornment 
Advosate), for the Orown. 

JUDGMENT.—The applicant has been 
convicted of having oaneed obstruction to a 
publie road. The obstruction complained of 
was the plaeing of certain girders on the ` 
road. It appears that the applicant is in 
charge ofa Jain temple whioh was being 
repaired. There was a contractor for the 
supply of materials and the  sconiraotor 
supplied the girders. There is nothing to 
show that the girders were plaeed on the 
road under the authority or the direction 
of ihe applicant. If the eontraetor or hia 
servants placed the girders on the road, end 
if there is nothing to prove that they did 
so under the direetion cr with the sanotion 
of the applicant, the applicant oonld not be 
eonvioted of having caused obstruction to a 
publis road. In the present ease there ig 
no evidence to prove that the applicant 
authorised the obstruetion, His sonvisticn, 
therefore, was illegal, I allow the applica- 
tion, set aside the eonvietion and sentence and 
direst that the fine imposed on the applicant, 
if paid, be refunded. 

Contiction set aside, 


Sane 


PATNA HIGH COURT, 
CrimimaL Revision No. 60 or 1921. 
February 21, 1521. 
Present:— Mr, Justice Jwala Prasad, 
RAM MAHATO AND OTHEKkS-— 
PETITIONERS 
UETEUS 


EMPEROR—Opposite Parry, 
Criminal Procedure Code (Act V of 1883), ss, 247 
408—-Acquitial owing to absence of complainant— s 

Second tial, whether barred. 


o 

The provision contained in section 408 of thé 
Criminal Procedure Code is impesative, and bars a 
second trial of a person who has once been 
acquitted on the same charge. The section does 
not make any distinction between acquittals after 
trial and acquittals under sections 247, 446 and 194 
of the Code. So long as an order of acquittal under 
section ?47 stands, section 303 bars a second trial 
on the same charge, no matter whether the order 
of acquittal is good or bad, legal or illegal, Lp. €0 
col. 2j À | 

Mr. 
ticners. 

Mr. H. L. Nandkeolyar,efor the Opposite 


Party 6 s 


Syed Haider Imam, for the Peti. 
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JUDGMENT.—This is an application 


against the order of the Magistrate summon- 
“ ing the assused under seetions 447, 426 and 
143, Indian Penal Code, The ground urged 
| in support of the application is, that the Magis. 
trate had no right to try the aosused, inasmuch 
as he was previously acquitted of the same 
offenses on the 13th Desember 152). This 
objestion was raised by the accused before 
the Magistrate, but he refused to entertain 
it, and so also the Sub-Divisional Ofiser 
to whom the petitioner went in revision. 
In the view of the Magistrate, the order of 
the 13th Desember 1920 sannot operate as 
a bar to the subsequent trial of the petitioner, 
inasmueh as that order was passed under 
gestion 247 of the Code of Criminal Prose- 
dure under a misapprehension. Reliauge is 
also placed upon the oaase of Etim Haji v. 
Hamid (1), That case is based upon yet 
an earlier ease of Romanath Bal v. Behart 
Bag Bagdi (2). The ratio decidendi of 
those eases was, that the somplainant was 
present in Court, but at the time when the 
case was actually ealled on, he was tem- 
porarily absent somewhere in the same Oourt 
premises. In other words, in the oireum= 
stances, it was held in those cases that there 
was no non appearance under gestion 247 
and henee the order of acquittal passed 
under the sestion on àesount of the failure 
of the complainant to sppesr was invalid, 
In the present sase, the complainant, while 
re-filing his complaint, stated that he was 
present in Court but had gone to oall his 
Mukhtar when the sase was called on and 
im support of that it is said that Rasrt or 
list of witnesses was also filed by him on 
that date. This fact is taken by-the Magis- 
trate as a strong resemblance with {he 
eases referred to above. The Magistrate, 
therefore, thought that the ease was on all 
fours with the authorities quoted above and 
seotion 247 wae, therefore, misapplied. Be 
that as it may, I do not think that, so 
long as the order of the 13th December 
1920, asquitting the accused under seation 
947 exists, it is sompetent to any Court 
to try the aesused on the same fasts. In 
those sasgs the order under seotion 247 was 
eet aside in revision by the High Court, 


(1) 87 Ind. Cas, 812; 24 C. L. J, 444; 18 Or, L. J, 
104. + 
(2) 18 O, L. R. 38089 
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In the present ease, if the sothplainant was 
aggrieved by the aforesaid order of the 13th 
Desember, the only remedy leff to him was 
to have it set aside by proper proseadings 
under the Code of Criminal Procedure. The 
learned Judges, who desided the eases relied 
upon by the Magistrate, had not to deal with 
seotion 403 of the Code, namely, whether an 
acquittal, though based uponerroneous ground, 
under section 227 of the Code, sould be ignored 
fo as to put the aseused qn trial a segond 
time. That seetifn is imperative and bara a 
second tridi ef the aeoused when he was onee 
acquitted on the same aharge. The Code 
does not make any distinetion between acyuit- 
tals after trials and acquittals under seations 
247, 345 and 494 of the Coda at the initial 
stage of the case, either on assount of the 
non-appearanee of the somplainant, or on 
aesount of the ease having been compounded 
between the parties out of Court or the 
Public Proseeutor having withdrawn it. In 
all sush oases, though the accused is not tried, 
yet the Court resorda the result of the ease 
as an acquittal as distinguished from the 
dismissal of the complaint, or the disshage 


“of the accused. The explanation to sestion 


403 of the Code exempta the dismissal of a 
eomplaint under sestion 249, the discharge 
of the assused or any entry made upon A 
charge under sestion 273 from the oategory 
of orders headed 'Aoquittal'! The omission 
of asquittal under section 247 or 345 or 494 
is signifisant, inasmuch as the Legislature 
regarded the orders under those sectiqns as 
having the same forse and effest as an aa- 
quittal after a regular and full trial. This 
view is supported not only by the ease report- 
ed in Dudekula Lal Sahib, In re (3) but by the 
true interpretation of the Oode, notatly section 
403. The case of Emperor v. Oninna Kaliap- 
pa Gounden (4) bas obviously no application 
to the present ease, inasmuch as the complaint 
was dismissed in that oase and the asensed 
was not asquitted, Apartfrom any teshni- 
eality, it appears tome that the above view 
is also supported by fAfeibie and reasonable* 
grounda, 


Assording to the eomplainant, his oase was 
dismissed and the sosused was aequitted in 

(8) 45 Ind. Cas 261; 40 M. 976; 33 M. L. J. 121; 
Jb M. L. T, 69; 6 L. W. 175; 1? Or, L. J. 501. 

(4) 29 M, 126; 16 Ñ. L, J. 79; 1. M. L, T. 81 8 Or. 
L. J, 27% 
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spite of his having been present in the Court 
premises, théugh he failed to appear at the 
time when the oase was called on for hearing. 
He was, therefore, fully aware of the order 
-passed under sestion 247. He did not take 
any steps to have that order set aside. He 
did not even appear before the Court then and 
there, as in the cases cited above, just after 
he same to know of the order passed to aprise 
the Court of the reason for his non-appearanss, 
He did not take steps to have the order set 
aside by asking for a review of if or by going 
up to any higher authorit$, The result has 
been that he wants to dispute the *eorreotness 
and the validity of the order depending upon 


* faotg, whioh might be disputed by the accused 


* 


^ oae 


and by his own lashes the complainant has 
deprived the acoused of any opportunity of 
testing them. It is, therefore, reasonable 
that the order—good or bad, legal or illegal— 
must have its full forse and ‘affeot, unless and 
until it is set aside, The Magistrate had no 
right in the present proseedings, on the fresh 
complaint lodged by the complainant, to 
investigate into the correstness of the order 
passed under seotion 247 of the Code. He 
was taking sognizanes of the offence alleged 
in the complaint and he was seeking to, set" 
aside*hig own judgment or that of anóther 
Magistrate who passed the order of asquittal, 

The result is, that the application is aesept: 
ed and the order of the Magistrate in ques- 
tion is set asile, 

Rule made absolute, 


CALCUTTA H:GH COURT. 
Oximinal Revision No. °9 <5 or 1920, 
December 14, 1920. 

Present :— Mr, Justice Beacheroft 
and Mr. Justiee Ghose, 
GOPAL KAHARC-—PETITIONER 

e. wWraus 


EMPEROR—Opposire Party: 

Penal Code (Act XLV of 1860), 8 211 Information 
to Police given by two persons separately on different 
dates~ Joint trial and “joint charge, legality of— 
Proeedure— Offencez-- Burden of pr oof. 


e 
Two persons, acting separately and on different 
ates, gave similar information to the Police 
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charging a third person with deing in possession 
of stolen property; the Police, after inquiry, were 
unable to proceed ugainst that person, who instituted 
proceedings against the two informants under 
section 211 of the Penal t ode; they were tried 
together atone trial, a joint charge was drawn up 
against them and they were convicted : 

Held, that as the accused gave separate informa: ' 
tion on different dates, they ought not to have 
been tried together, and there ought to have been 
a separate charge against each in respect of the 
information given by him. [p 6 , col, 1.] 

For a conviction under section “11, Indian: Penal 
Code, it is necessary to establish that the accused 
knew that there was no just or lawful ground for 
the charge. [p. 62, col. 2.] 


Rule against the order of the Chief Presi- 
deney Magistrate, Calontta, s 


FACTS appear from the judgment. 


Babu Manmatha Naih Mukherjee, for ihe 
Petitioner.— The faots of the case disclose no 
offence under sestion 211 of the Penal Code. 
There is absolutely no evidenee on .he resord 
which would jastify the inferense that the 
aesused knew orhad reason to believe that 
the oharge he was making was false There 
ean be no aonvistion under section 2.1, 
Indian Penal Code, unless it is proved that 
the aesused knew that there was no just or 
lawful ground for the charge. The trial is also 
vitiated by misjoinder of charges. The two 
ascused, who were tried together under seation 
211, Indian Penal Code, gave separate ine 
formations on different dates. They sannot, 
therefore, be tried together in respeat of 
Biving false information, 

No one appeared for the Opposite Party, 


JUDGMENT, 

BraouonOrT, J.—The petitioner before us 
was shgrged under seotion 211, Indian Perl 
Oode, for having instituted criminal proseed. 
ings, knowing them to be false, against one 
Bqnomali, and was eonvisted by the Fourth ° 
Presidency Magistrate and sentenced to 
rigorous imprisonment for three monthar 
He obtained this Rule from thjs Courg against 
the Chief Presidency Magistrate, oalling 
upon him to show sause why’ the oonviotion 
and sentence passed on him should not be set 
aside. It appears that he gave information 
on 14th Desember 1919, the effest of whieh 
was that there had been thefts in the houses 
of an Atarwala of Upper Chitpur Road and of 
a Marwari living in Nebutala, and that the 
properties stolen in these thefcs might be 
found at the hogse of Bonomali at 17, Protap 
Ghose Lane, or at that, of his mistress, ab 


.whish was: toa similar effect. 
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No. 7, Kaileshwar Lane. He also stated that 
one Mahboob was the thief, The Police 
made an enquiry and, in sonasequenee of 
certain statements made by one Ram Charan, 
they got him also to give an information 
He stated 
that there had been thefts in the houses of 
one Gobordhan Das at Kalakar Street and 
of a Marwari at Cross Street, and that the 
properties might be found at Boncmali’s 
house, or at No. 7, Kaileshwar Lane. The 
Polise, after enquiry, were able to do nothing 
farther in aonnection with the properties that 
were found. A somplaint was then made by 
Bonomali agdinst these two persona and they 
have been tried and convieted. 

Two grounds have been urged before us; 
the first, that there was a misjoinder of 
charges, and, sesondly, that on the fasts the 
case did not eome within sestion 211, Indian 
Penal Code. Although, as I have stated, the 
charges wade by the two men were made on 
different dates, a joint sharge has been drawn 
up against them as follows: “I N.O. Ghose, 
Esq. 4th Presidency Magistrate, hereby 
charge you Gopal Kaharand Ram Charan 
Kurmi that you, on or about the 13th day 
of December 1919, informed Sub-Inspeotor 
Saheb Singh against one Bonomali charging 
the said Bonomali with reseiving some stolen 
properties, to wit, ornaments and elothes, 
knowing at the time that there was no just 
or lawful ground for such sharge against tha 
said Bonomali and you thereby committed an 
offence under sestion 211, Indian Penal Code, 
and within my cognizance.” That the Magis- 
trate bas made a mistake of the date is, 
perhaps, not very material; but in thigcharge 


he has charged both the aceused as if they e 


had assomplished the impossible feat of 
giving one information; whereas, in fagt, 
they gave separate informations on different 
‘lates. He also oughtnot to have tried the 
two asspsed together in respect of giving 
false information. If he was of opinion that 
one aosused hdd abetted the other in respect 
of giving false information he might have 
tried them together, sharging one with giv- 
ing false information and the other with 
pbetment, but he has not done that. He 
hag oharged the two men jointly with one 
offense, whereas it is obvious they ought to 
have been separately tried and there ought to 
have been a separate sharge ggainst eaoh in 
pospost of the infprmation given by him, 
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This will be suffiaient to dispose of thea matter 
so far as the present Rule is corfserned. 


Then, we have to consider whether it 15 
worthwhile to order any farther prosesding 
in this matter, We have been through the 
evidense and we find that there is absolately 
no evidense on the record which will justify 
the inference that the petitioner knew or had 
reason to believe that the sharge that he 
was making was false. The Magistrate 
seems to have dealt with the matter as if he 
thought that all that was required was that 
the petitiongr in fast had good grounds for 
making the cfarge, That, of sourse, is look- 
ing at the matter from a wrong point of 
view. Fora eonvietion under sestion 211, 
Indian Penal Code it is nesessary to establish 
that the aosussd knew that there was no just 
or lawful ground for the obarge. But, as I 
have said, looking through the evidense wa 
find there is no evidences which: will support 
such a sonolusion ; on the sontrary, we find 
these fasts that atthe house of Bonomali 
the Poliee found one man who had several 
previous oonvistiong against him, at the 
house of his mistresa they found another old 
eonvist, and that some of the properties 
answered to the deseriptions of properties 
whioh had been stolen in a dasoity at Hoogly! 
although, in fast, the complainant in that 
sase was not able to identify the properties. 

It is not necessary to say anything further, 
exoept this, that no useful purpose will be 
served by ordering a re-trial, The sonvistion 
and sentence passed on the petitioner are 
accordingly set aside and he will be released 
from bail. 

Ganos, J.—1 agree, 

Conviction set aside, 


HOLIBASAPPA PAREPPA, In re, 


BOMBAY HIGH COURT. 
CaiMINAL ÁPPLICATION No. 375 or 1620, 
December 1, 19:0, 

Present :—Sir Norman Maoleod, Kr, 
Chief Justiae, and Mr, Justioe Shah. 
Inve HOLIBASAPPA PAREPPA 
SANGOLI-—A»rPLICANT, 


* Practice—Judgment, remarks in, against stranger, 
undesirability of, 


It is very undesirable that a Judge ora Magis. 
trate should make remarks which are prejadicial 
tothe character of aesperson who is neither a party 
nor a witness in the proceedin§ before him, and 
who has, therefore, no opportunity of Siving an 
explanation or defending himself against the re- 
wiarks so made. 

Mr, Vagakar (with him Mr. G, P. Murdesh- 
war), for the Applisant, 

JUDGMENT.—In  sertain proseedings 
before Mr, Nesarikar, Sub. Divisional Magis- 
trate, Belgaum, in the ease of Imperator v. 
Gurpadawo, certain remarks were made 
by the Magistrate prejudicial to the petitioner 
-who was not a party to the proceeding nor a 
witness in the oase. The petitioner has asked 
us to express an opinion with regard. to those 
remarks. We confine ourselves' to saying 
that it is very undesirable that a Judge or a 
Magistrate should make remarks whish age 
prejudieialto the oharaeter of a person who is 
neither a-party nor a witness in the proaeed- 
ing before him, and who has, therefore, no 
opportunity of.giving an explanation or 
defending himself against the remarks. made 
by the Court, That isa principle whioh has 
more than onse been laid down by the 
Courts. * 

Order accordingly. 


CALOUTTA HIGH COURT. 
Orininan Revision No, 1092 or 1920, 
January 31, 1:21. 

Present: —Mr. Jystjsd* Teunon and 

Mr. Justiae Ghose, " 


BISWAMBHAR ROY BASIA AND OTHER8— - 


2ND FaRTY— PETITIONERS 
: versus 
AMINUDDI TALUKDAR *ND40THE R8— 


ist Pasty—Opposirs Panrr. 
Criminal Procedure Code. (Act V of 1898), s 145— 


INDIAN OASEN. 
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Possession, question of —Evidence, dotumentary, neces. 


sary to support plea of possession—4Adjournment to 
procure and produce refused, effect of. 


Where ina proceeding under -section 145 of the 
Oriminal Procedure Code, any proper appreciation 
of oral evidence regarding possession is impossible 
in the absence of important documents touching 
the question of status, an order refusing an ad. 
journment for the purpose of proenring and produc. 
ing such documents is an arbitrary order constitut. 
ing a denial of justice, and is liable to be set aside 
in revision. [p. 64, col. },] $ 

Babu Puresh Ohandra Talukdar, for the 
Petitioners. 

Maulvi A, K, Fazalul Hug, for the Opposite 
Party. 


Mr. Ashraf Alt, for the Crown. 


JUDGMENT, 

TEUNON, J.—This Rule arises out of 
certain proceedings taken under the provi- 
sions of eeation 145 of the Criminal Prosedure 
Code. The initial order waa drawn np on 
the 29th of Ostober and was served on the 
petitioners, 2nd party, on the 4th November, 
The date fixed for submitting written 
statements and addueing evidense wag the 
16th of November. Onthe 16th the prayer 
of the petitioners for an adjournment WAS 
rejected, and afterthe examination of one 
witness for the firat party, a final order Was 
made in their fayonr, 

The oase of the first party is that their first 
member, one Aminuddin, had purchased the 
Supprior interest in exesution of a rent. 
deoree and that, after annulment of encum- 
brances in the manner provided in sestion 
167 of the Bengel Tenansy Aat, he and his 
bargadars, the remaining members of the first 
E are jn "i possesaion. 

e Lhe ease of the petitioner-sesond j 
that the plots in question inolude ther bene 
stead and cultivated lands; that they are osou. 
pancy ratyats that; their status sannot be 
affected by proceedings, if any, under section. 
167 of the Bengal Tenanoy Act, and that Shey 
have remained and are in possession, 

In order to enable the petitioners to 
substantiate that oase is was necessary for 
them to produsedoouments, sueh as patas, - 
kabuliyais, copies of judgments and dearees 
then in the Civil Courts, and inasmuch as the | 
said Oourts were closed from before the 99th 
of October, end did not re open till the 17th 
of November, an adjournment for that 
“purpose, they eontend, was absolutely noses» 
gary. 


EHEDANI RAJWARIN t. LAGAN SINGH, 


[t is quits true that dosuments by 
themselves will not prove astual possession 
but, obviously, in the present cage, any proper 
appreciation of oral evidenee regarding posses. 
sion is impossible, in the absense of the 
important dosuments in question, toushing the 
question of status. 

In these circumstances we ean only regard 
the order refusing an adjournment at the 
instanee of the petitioners, asan arbitrary 
order eonstituting a denial of justice. 

We, therefore, set aside the final order 
made on the 16th November. 16 will be open 
to the Magistrate to continue the proseedings 
from the point reashed on the 16th November 
prior to the order rejecting the petitioners’ 
prayer for an adjournment and thereafter to 
dispose of the case in  aesordanoe with 
law, 

Order set aside, 

Guose, J.—I agree. 


PATNA HiGH COURT. 
CORIMINAL Buverence No. 72 og 1920, 
Desember 2, 1920, 
Present:—Mr. Justice Jwala Prasad. 
Musammat KHEDANI RAJWARIN— 
PETITIONER 
tersus 


` LAGAN SINGH-—Opposita PARTY. 
Criminal Procedure Code (Act V of 1808), s, 488— 
Maintenance for child, how long to continue, 


There is no limit of age placed by section 488 of 
he Criminal Procedure ‘ode for the maintenance 
| dan to be awarded to a child, such mainten- 
ance should be directed to be paid until the child 
can mħintain itself. Itis a question of fact in each 
case as to whether a child can maintain itself or not, 


JUDGMENT.—This is a reference by the 
District Magistrate of Sbahabad, under sestion 
438 of the Code of Criminal Prooedure, 
recommending that the order of the Sub. 
Divisiopal Officer, dated the 17th September 
1920, diresting that the maintenange allowed 
under sestion 488 of the Oode of Criminal 


Prosedure by his previous,order of the 26ih* 


February 1907, should be paid until the girl 


s 
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is 14 years of age, that is, until.the 2nd of 
May 1921, be set aside. " 


There is no limit of age plaead by seetion 
488 for the maintenanee allowdnee awarded 
under that section to be paid. Under the 
English Law the age is specified under the 
various Statutes from 13 to 16 years. But as 
there is no express specifieation in the Indian 
Law, uolimitean at all be plased. It has, 
however, been held that maintenance is to be 
allowed until the child oan maintain itself : 
Bhagat Singh v. Emperor (M); though in the 
eases of KrishnMsamy Iyer v. Ohandrava- 
dhana (29 ét was held that "shild" means a 
person who haa not attained the age of major- 
ity. In the absense of any definition ef the 
word "ehild" in the Act, or to any limit of age 
placed upon it, I would asaept the desision of 


. the Punjab Court that the maintenanse allow- 


ed is to eontinne so long as the person is unable 
to maintain himself, The omission to define the 
age was probably intentional so as to allow 
the maintenanse to continne even throughout 
the life, if owing to some mentalor sorporeal 
defest the person is unable to maintain 
himself : Thambuswamy Pillay v. Ma Loue (3) 


(Burma). It is a question of faot in saah ease ' 


as to whether a shild oan maintain itself or 
not. Hence, without such enquiry. the main: 
tenance allowanse sannot be limited in the 
way as has been done by the Sub: Divisional 
Offieer. His order, dated the 17th September 
1920, must, therefore, be set aside. He will 


have to deside, if and when an application is, 


made to him, whether or not the ohild is 
eapable of maintaining itself, and if be finds 
that the ohild is capable of maintaining itself, 
the maintenance allowanae under seetion 488 
will eease to be paid, 


Referencs accsgted, 


m 6 Ind. Cas. 960; 28 P. W. R. 1910 Cr; 11 Cr. L, 
ds 42 , 

:2) 20 Ind. Cas '005; 37 M 666; 25 M. L. J. 349; 
(1918) M. W. N. 695; 14 M. L. T. 224 14 Or, L. J. 
526. 

(3) 87 Ind Cas. 319, 6 Gr. L.J. 103; 9 L. B. R. 
49; 10eBur. L, T. 209. : 


Á 
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ALLAHABAD HIGH COURT, 

SECOND Oivin APPRAL No. 171 or 1918, 
Desember 22,1920. _ 
Presentt— Mr, Justise Rafique and 
Mr, Justies Ryves, 
MATBAR SINGH-~Puaintirr— 
' APPELLANT 
versus 

RANBAZ SINGH AND ornEgRS— DEFENDANTS 


— RESPONDENTS, 
Appeal, second— Findings of fact not borne out by 
evidence-—High Court, interference by. 
e 


s 


LS 


Although findings of fact ofanot b interfered 
with in second appeal, yet when those ndiugs are 
not borne out by the evidence on the record, or are 

* based upon evidence which has been misread or 
RUE erstood, the High Court willinterfere. [p. 66, 
col, 2. 


Second appeal from the desision of the 
District Judge, Benares, dated the 12th of 
November 1917. 


The Hon’ble Dr. Tej Bahadur Sapru and 
Dr. S. M. Sulaiman and Dr. 8, N, Katju, for 
the Appellant. l 

En Harnandan Pershad, for the Respond- 
ents. 


JUDGMENT.—It appears that one Sheo 
Parsan Singh had three sone, named Ram 
Adhin Singh, Kadam Singh and Hanwant 
Singh. „Sheo Parsan Singh’s sons are dead. 
One Musammat Gujrati was the widow of 
Ham Adhin Singh and the daughter in law 
of Sheo Parsán Singh. She exeouted a deed 
, of gift of the property in dispute on the 
26th of November 1915 by a registered 
deed in favour of Mantbar Singh, a remote 
collateral of Sheo Parsan Singh. Musammat 
Gujrati died in July 1916. On the Y8ch 
of November 1916 the suit out of whieh 
this appeal has arisen was brought by the 
plaintiff-appellant against tho defendanta. 
respondents for a deslaration that he, the 
plaintiff, was entitled to the property in 
dispute and that the defendants-respondents, 
who are alleged to be the reversioners of 
the husband of Musammat Gujrati, had no 
right to the said property. The suit was 
brought on the adlegAtion that the defend. 
ants respondents had denied the title? of the 
plaintiff before the Kanungo and were think- 
ing of opposing the plgintiff in the Revenue 
Court in eonneotion with the mutation pro. 
eoedings. It wás also alleged ein the plaint 
that the property in dispute which had beed 
gifted to the plaintiff was the is/ridhan of the 
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donor. The defendants-reapbndents resisted 
the olaim on various pleas, They alleged 
that the property in dispute belonged to 
Ram Adhin Singn, who died after his 
father Sheo Parsan, and that Musammat 
Gujrati had entered on possession as & 
Hindu widow and that the gift by her 
to the plaintiff was invalid after her death. 
The Court of first instanse found that 
Ram Adhin Singh had  predeseased his 
father, Sheo Parsan Singh, and that Musam- 
mat Gajrati had been in possession of 
the property in suit without any title for 
about 40 years. She had, therefore, beeome 
an absolute proprietor of the property and 
eould make a valid gift whieh would last 
beyond her lifetime. The other pleas for 
the defenes attacking the validity of the 
deed of gift on the ground that the lady 
exeanted the deed without any independent 
&dviee and that the elaim was barred under 
section 44 of the Spesifie Relief Aot, were 
also disallowed by the first Oourt. On 
appeal by the defendants, the learned Judge 
reversed the desree of the first Court. He 
held that Musammat Gajrati was put into 
possession by her father in-law over the 
“property in dispute for her maintenance; 
that her possession over the property in 
dispute was only for her life time, and 
that, therefore, the gift made by her to 
the plaintiff same to an end on her death. 
The learned Judge was doubtful as to 
whether the plaintiff was in possession of 
the property in suit sinas the gift in hia 
favour, and, therefore, held that sestion 42 
defeated the plaintiff's elaim, In sesond 
appeal to this Court if is  sontended on 
ebshalf of the plaintiff-appellant that the 
finding ofthe learned Judge that Musammat 
Gajrati entered on possession of the property 
in suit at the instanse and with the pər- 
mission of her father-in law for her life. , 
time only and for her  maintenause, is 
based upon evidense whiah has been misread 
or misunderstood by the learned Judge. In 
other words, it is said that thera is no 
evidense on the resord to support the 
finding of the learned Judge. Besides, he 
has made out a new sasa for the defence. 
No plea was taken on behalf of the defend- 
auts that the possession of Musammaé 
Goajrati over the property in suit was 
permissive or that she was put in posses- 
sion over it by her father-in-law for her 


. defense 
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maintenance, As to the plea based on 
section 42, it is urged that the property 
in dispute is a fixed-rate tenansy and is 
in possession of sub tenants, and that the 
plaintiff could not slaim possession, inagmueh 
as the opposite party is notin possession 
nor have they interfered with the eolles- 
tion of rent by the plaintiff. All that 
the defendants have done has been to deny 
the title of the plaintiff whieh made the 
latter aome into Court to seek for a deslar- 
ation of his title. We find, after an 
examination of the papers on the record 
and the pleadings in the oases, that the 
nowhere put up the plea that 
Musammat Gujrati was put into possession 
by her father-in-law for her maintenanoe. 
On the eontrary, the defense is that Sheo 
Parsan Singh died before Ram Adhin Singh, 


the husband of Musammat Gaijrati, and 
that it was after the death of Ram Adhin 
Singh that  Muiammat Gujrati entered 


on possession asa Hindu widow. In fast, 
the evidence for the defence is to the 
same efiest. The opinion of the learned 
Judge that Musammat Gujrati was allowed 
by her father.in law the property in disppte 
for her maintenance is based upon the 
statement of one of the witnesses, namely, 
Sahdeo, On reference to the evidense of 
Sahdeo, we find that he says that Musam- 
mat Gujrati entered on possession of the 
property in dispute after the death of*Sheo 
Parsan Singh, It is true that, in his aross- 
examination, the witness says that Sheo 
Parsan Singh gave a field to Musammat 
Gujrati for her maintenanse because he 
thought that his two other sdns might not 
support her. The witness nowhere says 
that the property in dispute was made 
over to Musammal Gujrati by Sheo' Parsan 
Singh for her maintenance. lt'is, therefore, 
obvious that the finding of the learned 
Judge is -not based upon or supported by 
the evidence on the resord. As to the 
plea under section 42 of the Spesifio Relief 
Act, we also find that the opinion of the 
learned Judge is not borne out by the 
evidense on the record, The Patwari says 
distinstly that the eollestions were made 
by the plaintiff both in the lifetime and 
after the death of Musammat Gujrati, It 
is true that the Patwari admits that no 
sollestions ero made én his presenee, but 
he says thate his styahs were alway written 
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out on the information given to him by 
the plaintiff. There is one other witness 
for the plaintiff who says, positively that 
the collections have been made by the 
plaintiff both in the lifetime and after the 
death of Musammat Gujrati. The evidence, 
therefore, shows that the plaintiff was in 
rent eollesting possession until the institu- 
tion of the suit, No evidense was led on 
behalf of the defense to show the oon- 
trary, An argument was pressed on behalf 
of the resporglents, and’ pressed very strongly 
befora us, that the findings of the learned 
Judge Bre findings of fact and should not 
be questioned in second appeal We appre- 
ciate the argument and we would certainly 
not interfere with the findings of fast in 
second appeal, But in this ease the objeo- 
tion to the findinga is, that they are not 
based upon evidences but upon evidence 
which has been misread or misunderstood. 
It was on aesount of that objection that 
we allowed both the learned Vakils to 
read to us the  evidenee, the plaintiff's 
Vakil to show that his objection was well 
founded 'and the defendants’ Vakil to show 
that the findings of the learned Judge were 


esupported by the evidence on the resord. 


After hearing the evidences réad and ariti- 
sised by the learned Vakils for both sider, 
we have some to the sonslusion that the 
findings of the learned Judge are not borne 
out by the evidense on the resord, We, 
therefore, are constrained to allow the 
appeal and we allow it, set aside the 
decree of the lower Appellate *Court and 
restore that of the Court of firat instance 
with eosts throughoutineluding feesin this 
Court on the higher soale. 


Apreal allowed, 


* 
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' HITENDRA SINGH t£, RAMESHWAR SINGH, 


PATNA HIGH COURT. 
APPRAL FROM ORIGINAL Oxper No. 286 
. or 1919, 
November 19, 1920, 
Present :—Mr. Justice Das and 
Mr. Justices Adami. 
HITENDRA SINGH-—JvraskNT- DEbTOR— 
APPELLANT 
versus 
Maharaja Sir RAMESHWAR SINGH 
BAHADUR—Decrez-Houper 
— RERPONDENT. 
Civil Procedure Code (Act V $/*1908), O. XL, 
vy. L (2)—HReceiver, appointment of—Mortgagee in 


perenne whether can be removed—Mortgage, what 
V8, 


Where, under an arrangement with his judgment: 

debtor, a mortgagee-decree-holder is put in posses. 
sion of the mortgaged property and applies the 
income towards part satisfaction of the debt due to 
him, and subsequently a Heceiver is appointed who 
IS directed to take charge of sll the properties of 
the judgment.debtor, the mortgagee is liable to bo 
ousted by the Receiver [p. 64, col. 2.] 
. Where there is a debt and a security of land for 
its ro-payment the arrangement must be regarded 
as a mortgage by whatever name sit may be called, 
[p. 67, col. 2.] 

Appes! from an order of the Subordinate 


idus Darbhanga, dated the l6the Jane 


Mrs K. B. Dutt (with him Mr. L, K. Jha), 


for the Appellent. 


Messrs, Burnendu Narayan Sinha and Murari 
Prasad, for the Respondent, 


JUDGMENT, 

Das, J.— This was an applioation on behalf 
of the judgment-debtors and the  Reeeiver 
appointed by the Court fora direction upon 
the deeree-holder to make over possession of 
& property ealled in these  proeeedings a 
7-annas, 8 gandas, 3 cowris share of 
Jainaggar, to the Receiver, The Court below 
has rejected the application. In our view, 
the judgment of the Court below cannot be 
supported and ought to be reversed. 

lt appears that there wasa mortgage so 
far bask as 1892 by the judgment-debtors in 
favour of the deoebf holder, By virtue of 
that mortgage the deeree holder eame into 
possession of the property in question. The 
learned Vakil on behalf of the dearee-holder, 
however, asserts that, so far as this property 
was sonsernéd, the transastion between the 
parties was a lease and rot a mortgage; but 
there is no doubt that the property was a 
sesurity for the debt, and as it jhas been 
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said more than onoe when you get a debt 
and a sesurity of land for its re-payment, then 
the arrangement must be regarded as a mort- 
gage by whatever name it may be oalled, 
The deeree.holder was, in our view, in 
possession of the property under a mortgage, 
although undoubtedly the transastion was 
called a sudbharna lease. 

On the 14th Desember 1899 the deeree- 
holder institnted & mortgage aetion against 
the  judgment.debtora. It appears that, 
before the deeree holder instituted his suit, he 
gave notice to the judgment-debtors on the 
80th May 1899 intimating to them that he 
had given up possession of Mauza Jainaggar 
from the 3rd May 1899, and asking them to 
fake possession of the Mauza. But the 
judgment-debtors in their reply declined to 
take possession of the sameand asked the 
deeres-holder to retain possession of the 
property and the deoeree.holder did retain 
possession of the property and still retains il. 
On the 29th Mareh 1901 the usual mort. 
gage-deores was passed in the action and, 
in my view, the form of the deereea precludes 
the argument that the transaction between 
the parties was a lease and not a mortgage. 


The desree was a desree for money and it 


provided tkat all the properties ineluding" 
Mauza Jainagegar should be sold and the sale- 
proseeds applied towards the payment of 


e the prineipal and interest due to the desree- 


holder, This decree was passed on the 29th 
Mareh 19.1. In 1910 a Reseiver was 
appointed to take sharge of all the mortgaged 
properties and it has not been suggested by 
Mr. Purnendu Narain Sinha that there was 
any exeeption made in favour of Mauza 
Jainaggar, It appears that, under the 
arrangement between the parties, the decree? 
holder used to oredit Rs, 1,609 per annum 
in part-payment of the interest dhe jo 
him. . 

This application was made on the allega. 
tion that, though the  desree holder waa 
orediting Rs. 1,000 in part payment of the 
interest, as a matter of faet the insome of the 
property was now Rs, 2,711.15 0, and the 
judgment-debtors say that it is manifestly 
just that this property should now go to the 
Reseiver so that the whole of the income may 
be appropriated towards the payment of the 
debt due to the deeree-holder. 

The learned Vakilon behalf of the deeree- 
holder says that Order "XL, rule 1, sub-rule 


e 
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(2), makes it impossible for us te remove 
him from the possession of the property 
in question, That sub rule runs as 
folows:— , 

"Nothing in tbis ruleshall authorise the 
Court to remove from the possession or 
custody of properfy any person whom any 
party to the suit has not & present right so to 
remove," 

It was argued before us that the judgment- 
debtors have nob & present right to remove 
the deeree holder from the possession of the 
property, inasmuch as he is in possession 
under a lease and arrangement executed and 
made by the judgment-debtors in his favour; 
but it is obvious that the aucesess of this 
argument must necessarily depend on the 
determination of the prior question whether 
there is in fast, or was in fact, a lease in 
favour of the desree-holder. I have dealt 
with that matter and as there san be no 
doubt on the dosument itself that there was 
a debt, and the property in question was a 
security for its re-payment, I must hold that 
the arrangement, although it was called a 
lease, was in fasta mortgage. Nor does the 


faot that the deerce holder was at the oom» ° 


mensement of the transaction an usufruetu- 
ary mortgagee press us at all, He brought 
his suit as a suit on a simple mortgage. 
The deeree which he got was the usual mort- 
gage-deoree sontemplated by Order XXXIV, 
rule 4, and whatever rights he may bave 
had under the transaction he must be deem- 
ed to have given up these rights, once he 
asked for and obtained a desree for sale in 
"tespeat of the property in question, That 
being so, have the judgment debtors a pre-* 
sent right to remove the deoree holder from 
the possession of the. property in quest4or? 
In my view, they have, besause tMere is a 
prior order passed by a Court of eompetent 
jurisdiction -appointing a Reseiver. and 
asking the Receiver to take eharge of all the 
properties ooraprised in the mortgage, That 
order was final between the parties, and 
it was not open to the learned Subordinate 
Judge to ignore or disregard that order. 

It was next argued by Purnendu Babu 
that the» parties having some to an arrange- 
ment before the suit and that defendants 
having taken advantage of the arrangement 
and the arrangement having been ratified 
by the judgment» of the Court and having 
been acted upon all along, this Court is now 
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powerless to do what would manifestly be 
just in the eireumstanees. 

Now, it may be pointed ot that the 
arrangement was aome to long before the 
appointment of the Reaeiver and as is well- 
known the whole objest of the appointment 
of a Reseiver is to obtain equality between 
the parties. Therefore, the argument chat 
there was an arrangement between the 
parties before the appointment of a Receiver 
does not seem to me to deserve any suseess 
at all. But Pargenda Babu says that the 
defendants have taken advantage of the 
arrangement. The basis of that argument R 
is that in the snit the defendants raises .an 
issue whether the suit was maintainable, in 
view of the fast that one of the properties 
had been leased to the deeres holder. I 
sannot see how this is taking advantage of 
the arrangement. That was a question of 
law and it was rightly desided against 
the judgment-debtors. No question of 
estoppel san possibly arise. 

The position is this: No doubt there was 
an arrangentent by whieh the decree holder : 
remained in possession of the properties and 
applied the insome towards part satisíao- 
tion of the debt dne to bim, Subsequently, 
a Reseiver was appointed who is & person 
to guard the interest of all the parties son- 
cerned and that Reseiver was specifically 
direoted to take sbarge of all the properties, 
In my view, there sannot be any doubt what- , 
ever that the Reseiver ought to be direeted 
to take eharge of the property in: question, 
specially as it is euggessed by Mr. K. B. 
Dutt, on hehslf of the judgment debtors, 
that the property has an income of 
Rs. 2,711 15 0. 

I would allow this appeal, set aside the 


- order paseed by the learned Subordinate 


Judge and dirst the Receiver to take pose 
session of the property. The appellants are 
entitled to their oosts in both the Courts. 


ADAMI, J.-I agree, 
% 


. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Seconp Cavin APPEAL No. 13 oF 1918, 
Desember 22, 1420. 

Present: —Mr. Juatise Rafique and 
Mr. Justise Ryves. 

BOHRA GAJADHAR SINGH -—PrAUTIFF — 
APPELLANT 

versus l 
BaSANT LAL AND OTHERS — DEFENDANT I— 


RESPONDENTS. 
Limitation— Decree amended—Appeal against origin. - 
at dec abi mika on, terminus a guo, 


Where after the amendment of a decree, an 
&ppéal is preferred against the origiyat decree, and 
the appeal does not attack or raise any question 
connected with the amended decree, the appellant 
is u8& entitled to take the date of the amended 
decree as the starting point for the period of 
limitation prescribed for the appeal; that pericd 
must be computed from the date of the original 
decree. [p. 70, col. i. } 


Sesond appeal from a desree of the Dis- 
triot Judge, Agra, dated -the 19th Septem- 
ber 1917. 

The Hon’ble Mr. N. P. Asthana, for the 
Appellant. 

Mr, 8, K. Dar, for the Respondents. 


JUDGMENT, —This appeal arises out of 
a suit brought by the plaintiff appellant as” 
Lambardar for the.recovery of arrears of rent 
or revenue against the defendant-respondent, 
a 062-sharer. The slaim was laid at Rs. 456 
for three years immediately preseding the 
institution of the suit. The elaim was resist. 
ed on various pleas, The Assistant Collea. 
tor desreed the slaim for Ra, 125-12-2 on the 
39th of May 1917, On the 8th of August 
1917, the plaintiff made an application to the 
Court of the Assistant Collestor for amend. 
ment of the desree on the ground that thee 
evidenas of the Patwari showed that the 
money due to the plaintiff from the defend- 
ant for revenus for the yoara in suit was 
Hs. 374-2 5, The Assiatart Collestor, with. 
out issuing notice to the opposite party, 
amended the desres then aud there. On the 
lith of Saptember 1917, the plaintiff pre- 
ferred an appeal to the Court of the Dia- 
trist Judge oompiaistot of the disallowance 
of interest to him in the desrea of stha first 
Court. The appeal was rejected by the 
learned Judge on the ground of limitation. 
The plaintiff came up in second appsal to this 
Court and the &ppeal was heard by a learned 
Judge of this Court who has referred the 
aane to a Bensh of two Judges ag he was of 


INDIAN OASES. 


, Aset. 


. in the 


69 


opinion that the point raised was one that 
was not aovered by any authority of this 
Court, The learned Vakil for the appellant 
relies in support of his argument on two 
saser, namely, Amar Ohandra Kundu v. Asad 
Ali Khan (1) and Bro‘o Lal Ro? Chowdhury 
v. Tura Prasanna bhattacharji (9). In the 
former ease no reason is given for the view 
enunciated therein. In the latter case a 
reasoned judgment is given for holding . that, 
in certain eases, when an appeal is preferred 
from an amended deeree time will be 
allowed under sestion 5 of the Limitation 
Mr, Justise Mookerji has explained the 
law on the point thus:—"'We desire, how- 
ever, to make it clear that every amendment 
made in a desree under sestion 206, Civil 
Prosedure Code, does not necessarily entitle 


. à party who prefers an appeal against the 


desree to claim an extension of time under 
tha sesond paragraph of section 5 of the 
Limitation Act; whether there is suffisient 
eause for sush extension must depend upon 
the eireumstanoes of each individual ease ; for 
instanoe, if the amendment has no relation 
to the grounds upon whieh the validity of 


. the decree is sought to be shallenged in 


appeal, it is diffioault to see how an admis- 
sion of the appeal out of time may be rea- 
sonably elaimed merely on the ground that 
an amendment has been made in the decree. 
On the other hand, if the grounds on whieh 
«he appeal is based are intimately eonneated 
with the amendment of the desree or if, as 
ease before us, the grounds are 
dirested against the desree only in so far as it 
has been amended, an appellant may legiti. 
mately. ask the Court to exeraise in Isis 
favour the disoretion vested in it by paragraph 
2 of sestion 5 of the Limitation Aot, Any 


` other view might lead to a failure of juatiea 


in mauy oases, besause, as pointed out in the 
oase of Kalu v. Latu (3), there is no limita. 
tion for an applisation under seation 206, 
Civil Prosedure Code, whereas & short period 
of time is preseribed within whish au appsal 
must ba filed ; if, therefore, an amendment is 
obtained on erroneous grounds. after the 
period for appealing has expired, the party 
affesated by sush erronsous order wonld be 
without remedy unless he was allowed to 


(1) 82 C. 908, 
(2) 30. L. J. 


185. 
(8) 21 O, 259; 10 Ind. Dec, (s, s.) 805, 
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present an appeat against the amended 
decree, and the Court, in the exereise of its 
powers under section 5 of the Limitation 
Act, admitted the appeals though presented 
out of time.” Applying the principle laid 
down by the learned Judge to the present 
ease, we find that the appeal of the plaintiff 
appellant was rightly dismiesed by the leerned 
Distriet Judge. The appeal to the learned 
Distrist Judge did not attaek the amended 
desree or raise any question oonneeted with 
the amended deoree. The question of inter. 
est sould have been raised on the original 
desree and was eonneoted with the original 
desree. Another argument on behalf of the 
plaintiff-appellant is that his applieation to 
the Court below for amendment of the desree 
was really one for review of the dearee, 
This is a new ground whieh was not taken 
in the Court below, nor in the grounda of 
appeal before us, nor ean we say after ex. 
amining thelanguage of the applieation of 
the plaintiff and the prosedure of the first 
Court that the application of the plaintiff waa 
for review. The appeal, therefore, fails and 
is dismissed with costs ineluding in this Court- 
fees on the higher soale. 


Appeal dismissed, 


BOMBAY HIGH COURT, 
First Oivin APPEAL No, 222 or 1918, 
j September 80, 1920. ii 
Present :—Sir Norman Maoleod, Kr., 
e Chief Justice, and Mr. Justice Fawoett. 
MULTANMAL JAYARAM AND ANOTHER ^ 
e —PLAINTIFFS— APPELLANTS 
M versus 
BUDHUMAL KEVALOHAND AND OTHERS 


— DEFEN Qa NT8S— RESPONDENTS. 
Limitation Act (1X of 1988 , Sch. I, Arts. 97, 116 
—fale— Covenant of title, breach of—Damages, suit 
for— Limitation. 


Where a purchaser of property under a rogis. 
tered sale-deed is put in possession of it, but is 
subsequently djspossessed by a third person who 
establishes that the sale is voidable as against him, 
a suit by the purchaser against his vendor 
to recover damages for failure of consideration ig 
governed by  Artiele4,116 of Schedule I to the 


*the desree of the lower Court 


Timitation Act, and limitation begins to ran from 
the date on which the third person figst obtains a 
decree establishing his claim to the property. [p. 72, 
col. 2; p. 74, col. 1. ] 

First appeal from the decision of the First 
Class Subordinate Judge at Nasik, in Sait 
No. 74 of 1917, 

Mr. Jay:kar (with him Mr. S, S. Patkar, 
Government Pleader), for the Appel. 
lants, 

Mr. Bahadurji (with bim Mr. D. R, Patwar- 
dhan), for Respondents Nos, 1 and 3, 


JUDGMENT. ° 

Macteop, Æ. J.—On the Ist February 
1911, the plaintiffs bought, for a sum 
of Ra, 5,000, two lands under a registered 
sale-deed passed to them by one Amolak as 
manager of a joint family. The plaintiffs 
were put in possession. One of the lands, 
Survey No. 192, was leased to one Bhavari 
under a rent note. When the period of 
the rent note had expired Bhavani refn«ed 
to vaeate and the plaintiffs had to «ue for 
possession. In a possessory suit they got 
& dearee for possession and filed Darkhast 
No. 440 of 1912 for possession, Bhavani 
retaliated by filing Suit No. 31 of 1913 
claiming the property as his own aud got 
a deerge in f eptember 1913, and thereafter 
he remained in posseesion of Survey NÒ. 142 
as owner, An appeal was filed by the pleint. 
iff against the decree in Suit No. 31 of 
1918 in the Distriet Court whieheeonfirmed 
on the 
loóth Maroh 1915, The plaintiffs then filed a 
sesond appeal to the High Court, and that 
appeal was dismiseed on the 23th November 
1916, 

The plaintiffa in this suit seek to recover 
from the brother and two sons of Amolak 
the amount they paid on the sale deed on 
the lst February 1911, together with the 
amount spent by them in improving the 
land by building &"well with interest and 
damages and eosts insurred by the plaintiffs 
in sondusting Suit No, 31 of 1¥13 making a 
total of Rs, 7,525. 

All the issues bave,bgen found in favour 
of the plaintiffe, bot the plafntiffs’ snit hag 
been dismissed as barred by limitation. 
Two questions arise; (1) what Article of the 
Indian Limitation Ast i$ applisable; and 
(2) when did time begin tg run, The 
defandants say that Artiele 97 applies and 
time began to ruu ‘from thedate of the 
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failure of consideration, that is to say, 
when the decree was passed in favour of 
Bhavani in September 1913. The plaintiffs 
eontend that, ifArtiele 97 applies, the date 
, of the failure of sonsideration must be taken 
as the date of the High Court desree when it 
was finally desided that Bhavani was entitled 
to possession of the property. That point 
arose resently in Martand v, Dhondo (1). In 
that appeal we followed thedesision in Hukum 
Ohand Botd v. Pirthichand Lal (2), where it 
was held that failure,of sonsideration oosurs 
at the date of the decree of the first Court, 
and not atthe date of the appellate ‘deoree 
eonfrming it. It appears from the evidense 
that Anflak was fighting the suit filed by 
Bhavani, no doubt in his own interest, but 
he must have been aware that if Bhavani 
sueseeded the plaintiffs would make a slaim 
against him for the return of the purehase 
money. Although he wasa respondent in the 
plaintiffs’ appeal, he was a respondent in the 
interest of the appellant, and was endeavour- 
ing to get the dearee reversed, for he insurred 
expenses in instrueting Pleaders and Counsel 
to support the appellant. It might “be said, 
therefore, in a sase where two parties now in 


opposition have previously sombined in order. 


to resist the attempts of a third party to get 
possession of property, the snbjeat.matter of 
the ltransastion between them, either that 
there was an agreement between the opposing 
parties that it should not be considered that 
there was no failure of consideration until 
the final decree in the guit was passed, or that 
one psriy,indveed the other not to teke 
proseedings by filing a suit for money paid on 
an existing sonsideration which afterwards 
failed, until the question as to who was 
entitled to the property was finally desided. 
I think myself that it would bae perfestly open 
to the parties to oome to an agreement that 
the desision of the lower Court slfould not be 
treated as a failure of sonsideration. I do not 
think, speaking for myself, that that eould be 
taken as a contrast sontrary to the provisions 
of the Indien Limitation Aet. I also think 
that the combination ofthé plaintiffs and the 
defendants in this ease against Bhavani 
might be considered as preventing time from 


2 
(1) 61 Ind. Cas. 34; 28 Bom. L. R. £9. : 

(2) 50°Ind.-Cas. 444; 21 Bom. L. R. 682; 17 A. L. 
J. 614 86 M. L. J. 567; 28 C, W. N. 721; (1919) M, 
W.N. 258; 80 C. L. J. 71; 46 C. 670; €6 M, I., T. 181; 
10 p. W, 416; 46 L A, 62 (P, O.), 


running, That eertainly was the finding of 
the Appellate Court in the oase whish I have 
referred to in the argument whieh is not 
reported, where an auetion-pucehaser at a 
mortgagee’s sale filed a suit againat the 
mortgagee besause either he was unable to 
get possession or had been ousted by the 
mortgagor, but all the time the parties were 
eombining in order to get possession of the 
property from the mortgagor, and the Appel. 
late Court expressed the opinion that the 
auction purehaser's suit against the mort. 
gagee to resover what he had paid was 
premature. However that may be, those are 
very interesting questions whieh need not be . 
desided in this ease, besause I think there is 
another answer tothe defendant’s argument 
that the suit was barred by limitation. 

By the sale-deed of February 1911 the 
sellers under the provisions of sestion 55 (2) 
of the Transfer of Property Aot must be 
deemed to have contrasted with the plaintiffs 
that the interest whieh they professed to 
transfer to the plaintiffs subsisted and that 
they had power to transfer the same; and there 
san be no doubt that, at the time of the 
transfer, all the parties sonsidered that the 
defendants had a good title and possession 
was given. If possession had not bean given, 
then a different state of sircnmstances would 
have srisen and the ease would have assumed 
an entirely different aspest. 


Wat are the remedies ofa purchaser who 
is disposseesed are dissussed in Subbaraya v. 
Rajegopala (3). That was a suit by pur- 
ehasers to recover the amount paid by them 
to the defendants or their predeeessors for a 
sertain propérty on the ground that the eon. 
sideration for the sale failed when the plaint- 
iffa were deprived of possession. The 
learned ‘Judge said (page 889*) : 

"In the present ease, the sonveyanee was 
prima facie unimpeachable, and I do not 
think the eonstruoetion to whieh the’ release of 
Gnanammal lent itself in the eye of law, ean 
be said to amount to a knowledge of the defeat 
of title. On the second question as to when 
the eause of nation for damage arose, a very 
large number of sases were quoted before me. 
These oases oan, roughly speaking, be olassifi- 
ed under three heads: (a) where from the 


(8) 23 Ind, Cas. 570; 88 M, 887 at p. 889; 15 M, L, 
T 240; (1914) M. W. N. 976. 
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inseption the sende had no title to convey 
and the vendee has not been put in possession 
of the property; (b) where the sale is only 
voidable on the objeetion of third parties and 
possession is-taken under the voidable sale; 

and (c) where though the title i is known to be 
imperfest, the sontract is in part earried out 
by giving possession of the properties," 

This ease now under consideration elearly 
falls under elass (b), The learned Judge 
proeeeds : 

"In the sesond olass of eases the osuse of 
astion san arise only when it is found that 
there is no good title. The party is in posses- 
sion and that is what, at the outset, under 

a sontraet of sale a pursbaser ig entitled to, 
l and ao long as bis possession is not disturbed, 
he is not damnified.” 

That judgment was sonfirmed on au appeal 
under the Letters Patent. It was argued by 
the defendants that where a- seller has 
sovenanted that he hasa good title, and it 
eventually trauspires that he has no title, 
then the eovenant of title was broken 
immediately upon the exeention of the assur: 


anse whieh contains them; and that is so 


stated in Darton Vendors and Purehasers, 
Volume 1I, page 788. Theauthority for that 
proposition is Turner v, Moon (4). In tbat 
ease there was no question of limitation, 
although the ease of Spoor v. Gresn .(5) 
was referred to by Sir Lawreneoe Jenkins in 
Tulsiram v. Murlidhar (6). Bat at the dhd 
of the judgment the learned Chief Justice 


said: 

"Yo allude to these faets beeause we 
desire to guard ourselves against being 
“taken to deside that, where the” Transfer 
of Property Act applies, 


_and the period of limitation would have ` 
been three yeam if the Gontrast had not | 


suit brought on a similaw sonteast not ` 


registered. If we take it, then, that there ` 
has been a breash of the eoniraot the eause ` 


of astion for a suit for damages arose, under . 


the authority of Subbaraya v. Rajagopala (3), . 


when it was found that there was no good 


title to the property, the sale being only _ 


voidable at the instanee of third parties, 


astion arose on the 3rd September 1913, 


besn registered. As the aontract has been 
registered, then the psriod of limitation 


.. 1$ would follow, then, that the sanse of Ri 


under Artiele 116 is six years, and, therefore; | 


the suit is within time. It must spesially 
be noted that it is not the ease that the 
seller had no title at all so that it sould be 


said that he was selling nothing, and that, . 


therefore, the transaction was void ab tntiio, 


.nor is ita ease where the purshaser got no 
possession. Here, undoubtedly, at the time the | 


.that there was a slaimant who asked 


sale-deed was passed it was considered that 


the defendants had a good title to eonvey the . 
freehold, and it was only in 1913 when ` 


Bhavani filed his suit that it was diseovered e 
to 


"be allowed to redeem and his elaim evene 


there may not ` 


be remedies to whieh a different period ` 


of limitation would-be applicable. No ‘point 
of this kind has been made in ‘the argu- 


ment before us, or sould be made, for the : 
sale deed here is dated the 22nd November ` 


1880." 
The- appellant relies upon Artisle 116 of 
. the Indian Limitation Aot, whieh pressribes 
a period of:six years for compensation for 
the breash of a sontrasé in writing regis- 
tered from the time when the period 


limitation wonld begin .to run against.. 
(4) (1901) 2 Ch. 825; 70 L, J. Oh. 822; 86 L.T, 90; 
60 W., R. 237. 
(5) (1874) 9 Ex. 99; 43 L. J. J. 57; 80 L, T, 393, * 
292 W.R. 547. * 
(6) 26 B, 750 at p. 766; 4 Bom, L, R, 571, 


tually proved suesessful, and it ° was only 


under the spesial provisions of the* Dekkhán ` 
| Agriculturists' Relief Aet that Bhavani was ` 
allowed to redeem on the feoting that the . 


mortgage-money had already been paid 
off It appears to me, therefore, that this” 
ease ean be distinguished from those enses 


in whieh it was discovered that tHe seller . 


had no title whatever and it eertainly would 
be a very extraordinary sonsequense, if, in 
the ease of a sale by A to B, both parties 
being under the impression that A had a 
good title to sonvey to B, B remained 
in possession for a period of over six years 


and was eventually turned out by some one _ 


who had a better title than A, that he 


. should be debarred from any comedy against 


i 
+ 


his vendor, assuming, of sourae, that he has . 
* been in possessio gll the time under his. 


eonveyanee, in my opinion, therefore, 


Ja 


' Artisle 116 of the Indian Limitation Aet 


of" 


applies. The eause of action arose 
deeres. The result must de that the eppeal 


e must be allowed. We remand the ease, 


in 
&: September 1913 when Bhavani obtained his 


besause the lower Oourt dismissed it on the ^ 
plea of limitation and has not sonsidered” 
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finally what -felief the plaintiff was entitled 
to. The Court will now sontinue the case 


as if it had decided ‘itself that the plaintifs” 


suit is not barred. Whatever sosts’ the 
plaintiffs have incarred on taxation with 
regard to this appeal must ba- paid by 
the respondents. 
be saleulated on the final deeree. No fresh 
evidenee to be allowed in the lower Court on 
remand. 


Fawortr, J.—The lower, Court has held 
plaintiffs" suit barred under Artjsle 97 of 
the Indian Limitation Aet on*the ground 

e that, it was filed more ‘than three ‘years 
after the Sist Ostober 1913, on which date 
the Court refused to put them into posses- 
sion in execution of a  possessory decree 
that they had obtained. It wae, first of all, 
sontended that, assuming that  Artiole 97 
was the proper Artiele to apply, yet there 
was sonduct on the defendants’ part whioh 
amounted to an estoppel, so that time really 
did not begin to run against the plaintiffs 
until the date of the High- Court's deeree 

upon the litigation instituted “by ‘Bhavani, 
namely, 28th November 1915, The lower 
Court held that no such’ estoppel by ,son- 
dust arose, and “I cannot say that I am 
satisfied upon the evidence that the defend- 


ants are proved to have made a representa- ` 


tion amounting to an estoppel under ses- 
tion 115 of the Indian Evidenee Act. I 
also feel very: sonsiderable doubts whether 
in any eame there sould be an estoppel 
whiah would operate fo let limitation run 
from - different time to that' laid down 


in- the: Indian” Limitation As‘, contrary to 


the mandatory provisions of sestion 3 of the* 
Act; 


However,” it is not necessary to deeide 
the point in this particular onse, besause 
I think the appellants are entitled to gua» 
eced ‘on another ground. The sesond qnes- 


tion | that arises ie, whether the Artiole of: 


the Limitation Act to be applied is 115 
or 97. On this pait both the Allahabad 
and Madras. High Courts are sgrped that 
in oases whére' there is an implied éovenant 
of title under the „provisions of sestion 55, 
sub-sestion (2) of the Transfer of ‘Property 
Aet, and thefe is “a registgred eonveyanee, 
a anit of the present kind falls under Artiele 
116; and in Tulstram v. Murlidhor (6), the 
point: was expressly left open in the ‘judg. 


Costa of the appeal to 


e High Courts that agreed with it, 


ment of Sir Lawrenee Jenkins, 


wide enongh: to sover a ease of the present 


' kind and that the words "express or implied" 


sontained in Artisle 115 are also intended" 
to be read into Artisle 116. To my mind 
eonsiderable support is given to the eonten- 
tion that Artiele 116 should be sonsidered 
to eóxer a oase like the present by the 
desision of the Privy Counsil in regard to 
the’ question (upon whieh there was & 
differenes of opinion) whether, when a leste 
was registered, a suit for ‘arrears of rent 
should be held to fali under Artiele 110, 
whish is a spesifie Artiole for arrears "of 
rent, or under Artisla 116. The Allahabad 
High Court held that, in spite of there 
being a registered Tende. the ease should 
be held. to fall under Artisle 11, while 
the Bombay and other High Courts oon. 
sidered that Artiela 113 was the proper 
Artiele. The question same up for desision 
by the Privy Counoilin Tricomdas Qooversi 
Bhora v. Gopinathit Thakur (7) and the 
Privy Counsil assepted the view of the 
High Court of Bombay and the other 
The differ- 
ent sonsiderations that arise were stated as 
follows : 


I think 
that the terms of Article 116 are eertainly | 


"On the one hand, it has been eontended `’ 
that the provision as to rent is plain and ` 


anambignous, and ought to be applied, and 
that, in any ease, ‘sompensation for the 
breash of a eontraot! points rather to a elaim 
for unliquidated damages than to a olaim 
for payment of a aum eertain, On the other, 
it has ebeen pointed ont that 'eompensatign' 
is used in the Indian Oontraet Aet in a 
very wide sense, and that the omission from 
Astiole 416 of the words whieh oseur in 
Article 115 ‘and not herein specially - pro- 
vided for’ is eritical, Artisle 116 is fuel 
a spesial provision, and i is not limited and, 
therefore, espesially in view of ° the dii- 
tinetion long established by these Asts 


. in favour of registered instruments, it must 
, prevail,” 


Then, after pointing ont that the deeisions 
had been almost universal in favour of 


* 
(7) 89 Ind. Cas. 156; 44 C. 759 at p. 767; 1 P. L. J. 
202; 15 A. L. J. 217; 25 C. L. J. 279; 32 M. L. J. 857; 
21 M. L. T. 262; 21 0. W. N. 577; (1917) M. W.N. 


30 5L. W. 65% 19 Bom. Le R. 450; 441, A. 65 


(P, CO.) . 
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applying Artiale 116, the Privy Counail said 
they aseepted that interpretation of the 
law. This means that Artisle 116 should 
be liberally sonstrnued, having regard to the 
favour evidently intended to be given to 
a registered contr:ot. 1 think, therefore, 
that we are fully justified in following 
the view which has been taken by the 
Allahabad and Madras High Courts in the 
matter before us: see Arunachala Atyar v. 
Ramasamt Aiyar (8) and Mul Kunwar v, 
Chattar Singh (9). h 


The third question that arises is, from 
what point of time limitation runs ander 
Artiele 116 in the present oase. The ro. 
spondents have contended that it should be 
held to run from the date of the sale deed, 
namely, Ist of February 1911 when the 
implied covenant of title was made; and 
relianoe was plased on the English Law on 
the subject whioh is referred to in Tulsiram 
v. Murlidhar (6). I agree, however, that 
a distinstion should be made between oases 
where, from the inseption, the vendor had 
no title to convey and the vendes has not 
been put in possession of the property, and 
other cases, such as the present one, where 
the sale in only voidable on the objection 
‘of third parties and possession is taken 
under the sale. I think it is only in the 
first class of oases that the starting point 


of Article 115, so that the latter‘ Article . 
does not apply: cf. Johurt Mahton v, Thakoor ` 
Nath Lukee (12). That being so, we have 
only to consider when the failure of oon. 
sideration arose and I think there is ample 
authority for holding that, in a oase like 
the present, limitation runs only from tbe 
date of the judgment of the first Court dealar- 
ing that the plaintiffs’ vendor had not a 
good title, Acsordingly, I agree that tha 
appeal on the point of I:mitation should be 
allowed, e x 

Appeal allowed: 
4 Oase remanded, 
(12) 8.0, 880; 6 0. L. R, 855; 2 Ind, Deo. qx. s.) 
1186, hd 


ALLAHABAD HIGH COURT. 
Sscosp CIVIL Appwat No 147 oz 1918. 
Desember 22, 1920. 

Present: —Mr. Justies Rafique and 
Mr, Justice Hyves, 
* BAIJNATH PRASAD AsD OTHERS—. 
DxFENDANTS— 2PPE LANTA — e 
versus . 
Raja NARANDRA BAHADURPAL AND 
oTHEuS—PLAINTIEF3— RESPONDENTS. i 


of limitation will be the date of Bale, and a Emwecution of decree—Sale proclamatibn — Mistake, 


the distinction on this point made in 
Subbaraya v. Rajagopala (3) is supported by 
` the deaistons of the Privy Couneil in Hanu. 
man Kamat v. Hanuman Mandur (10) and 
Bau Kuar v, Dhum Singh (11), Under 
Article 116 time runs from the period of 
limitation from whieh time would begia to 
mu against a suit brought on a similar, 
contract not registered. 'Arsuming tha’ the 
sale-deed had not been registered, then I 
think the Article applicable to the suit 
would be Article 97. That’ Article is one 
whioh in many eases has been held to apply 
to suah suits, and it is one whioh specially 
provides for the oase within the meaning 


(R) 25 Ind. Cas. 618; 38 M. 11755 1 L. W. 849; 27 
M.L.J.5 7;18 M. L T 397. 
E 80 A. 408; 5 A. L, J. 4*0: A, W. N. (1908) 


(10) 19 C. 128 (P. 0.): 18 I. A. 168; 6 Sar, P, C, J. 
91; 9 Ind. Dec, (N, s.) 527. 

(11) .11 A. 47 (P. C); 915 I. A. 211; 8 Sar. P, C, J; 
260; 12 Ind, Jur, 450; 6 Ind, Deo, (N: 5,) 468, 


unintentional, in respect of judgment-debtor's share of 
property to be sold —Auction-purchaser, whether entitled 


to relief, 


+ 

In the absence of any intentional misrepresenta- 
tiou by or on behalf of the decree-holder the mere 
fact that in a sale-proclamation there was a mis- 
take as the extent of the judgment-debto^'s share 
in the property to be sold does not afford any 
right to the auotion-purchaser to have the sale 
set aside on the basis of such mistake. (p. 75, col. 2.] 


Second appeal from the desision of the Ad- 
ditional Judge, Gorakbpur, dated the 3rd of 
January 1918, 

Dr. S. M. Sulaiman and Messrs, Jang 
Bahadur Lal and Sheo Peagad Sinha, for the 
Apvellents. Ji: 

Mr. B. E Q'Oonor and Dr. S. N, Sen, for 
the R-soondente, 

JUDGMENT.— It appefrs that one Raja 
Mahesh Sitla Bux Singh exeeutad a deed of" 
mortgage on the 6th of July 1885 in favour 
of the father of the’ defendants: appellants, 
Under the said mortgage-deed one of the _ 
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items of property mortgaged waa a ten-anna, 
six-pie share in” Manga Gaura Goshain. In 
1910 the sons of the mortgagee instituted a 
suit to recover €he money due on tha mort. 
gage and obtained a decrees on the 15th of 
September 1910. On the 25th of July 1914, 
a final decree was pasted in their favour, 
On the 20th of November 1914 the dearee- 
holders applied for exesution of the deoree. 
In the exeoution applisation, among otber 
property that was sought to be sold, the share 
of the judgment.debtor in the village of 
Gaura Goshain was also ent&red and des. 
eribed as ten annas 6 pies with a e(fovern. 
ment revenue of Rs, 108, At the auotion- 
salt the plaintiff-respondent No. 1 and one of 
the defendants-appellants made bids. One of 
the defendanta-appellants bid up to Rs. 4,000 
but the plaintiff-reapondent No, 1 made a 
higher bid of Hs. 4,100 and the share was 
knoeked down to him, Subsequent to his 
purshase, the plaintiff-respondent No, 1 dis- 
covered that tbe real share of the mortgagor, 
Raja Mabesh Sitla Bux Singb, in the village 
of Gaura Goshain was only ten-pies, 12 
chatoks. Thereupon he went to the Oourt 
that bas exeeuted the deoree and asked for 
the sale to be set aside. The application pur- 
ported td bamade under Order X XI, role 91? 
Civil Prosedure Code. On the objection of 
the deeree-folders, that no such application 
lay, the applieation was rejested. After the 
rejestion of his &pplieation the plaintiff. 
respondent No, 1 brought the snit ont of 
whieh this appeal bas arisen for the recovery 
of Hs, 4, 100 by eansellation of the rale, or 
in the altérnative to recover Rs. 3,760 being 
the rateable price of 9-anras and some pies. 
In his suit the plaintifi-respondent impleaded 
the deoree-holderr, the judgment-debtors and 
persons who were in possession of the 
9.annas and some pies share in the village of 
Ganra Goshain, The oslaim e was resisted 
prineipally by the decree-holders, It was 
urged on their behalf that the plaintiff. 
respondent bought the right and interest, 
whatever they were, of the judgment debtors. 
The purchase was mage gt®a Oourt sale and 
no warranty of title is ever given at such 
sales. In his plaint the plaintiff-respondent 
bad charged the desree holders with deliser. 
ate fraud and misrepresentation. This al. 
legation was eategorisally denied by, the desree- 
holders in their defence. No, oral evidence 
was given by any iparty to the suit before 


* 


the Court of first instanse. The Pleade? 
for the desree-holders admitted that there 
were differenses in the resital of the share 
of the iudgment.debtors in the village of 
Gaura Goshain as entered in the khewat and 
as shown in the sale.proelamation. The 
learned Subordinate Judge dismissed the 
slaim. On appeal, the learned Distriet Judge 
found that there was a slear misrepresentation 
of the share of the judgment debtors in the 
sale-proslamation but he did not hold that 
that misrepresentation was made by or at the 
instanee of the deeree holders. He, however, 
allowed the appeal and deereed the elaim, 


holding that a misrepresentation irrespeotive . 


of the question as to who made it, is by 
itself a ground for relief under the Contraot 
Aet. The deeree-holders have some up in 
appealto this Court and they eontend that 
the view taken of the law by the learned 
District Judge is erroneous, At first, 
during the course of the argument, we were 
under the impression from the remarks of the 
learned Subordinate Judge, just after the 
findings on Issnes Nos. l and 2 at page 9 of 
the paper-book, that the erroneous entry in 
the sale-proslamation was deliberately made 
byt the desree-holders or their agert with a 
view to inducing the intending pureharers to 
think that the share of the judgment. debtors 
in the villege of Gaura Goshain was ten.annas, 
six-pies. On an examination of the reeord, 
howgver, we Bud that there is no svidenes 
to the effect. that any misrepresentation was 
intentionally made by or on behalf of the 
decree-holders. Somehow the misieke orert 
into the sale prcelamation with regard 
to the extegt of the share of the judgment. 
debtors in tbe vilisge of Gaura QGorhain. 
The plaintiff-respondent has no right of 
relief pn the basis of sush a mistake, The 
section of the Contrast Aot relied upon by 
the learned District Judge haa no applieation 
to the present ease. We are of opinion that 
the view of the law taken by the learned 
Subordinate Judge was orrest. * We allow 
the appes}, set seide the decree of the lower 
Appellate Court, snd restore that of the Court 
of first instanee with costs irclud:ng fees in 
this Court on the higker : sale. 


Arpeal allowed, 
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PATNA HIGH COURT. 
APPELLATE Sipt, 
Desember 6, 1920, . 
Present:— Mr, Justiee Das and ` 
. Mr, Justise Adami, 
Syed AHMAD NAWAB —APPELLANT 
versus. 
Syed ABBAS HUSSAIN—Resporpenr, 
Patna High Court Rules, Oh, VI, v, 6-—Appeal 
by person not party to action, when to be mper. 
mitted. 


A suit was instituted by certain persons claiming 
to be interested in s- certain wakf for the removal 
of the mutwalli and for the administration of the wakf 
estate. A sonof the mutwalli, who was not a party to 
the suit claimed to have been validly elected mutwalli ` 
of the wakf, but his claim was rejected, He sought - 
leave to appeal under rule 5 of Chapter VI of the 
Patna High Court Rules: l 

Held, that the appellant did not come within 
any of the categories of persons ennmerated ‘in the 
various clauses of.rule 5, and that, therefore, “he 
could not be given leave to appeal, [p. 77, col, 1]. 


Mr, Khurshed Husnain, for the Appellant, 


Syed Mohammed Tahsr,-for the Respondent, : 


JUDGMENT. 

Das, J.—The question raiged by.the order 
passed by‘the’ learned’ Registrar is, whether 
the’appellant ‘ean appeal from a judgment” 
in an setion to; whieh: he was not a party, 


and: whieh- was instituted: by eertain persons . 
elaiming to:be interested. in a certain wakf- 


for the" removal of the mutwalli and for the: 
adniinistrátion of the wakf‘ estate., The ep. 


pellant is 6 som of the mutwallt, and elaims «: 


to "have"been eleeted-by the Shia Muham. 


madang ati a meeting-held pursuant to the^: 
direetion of the learned’ Judge wko was in : 


-eisini of the astion, His claim Was, however, - 


disallowed? on. two grounds: first, on the ° 
ground - that he had offered’ bribes to some. - 
of ‘the voters, and, secondly, on: the ground - 


that he-was.not'a proper person $o be ap- 
poiñted:mutwalli. 


In England, prior tothe Judieature “Act, ~ 
a party interested, though: not a party to the : 
eause,-sould' obtain leave to appeal.. But: 
leave’ would only: be - given when the person - 
applying, though not party to the suit, might’ 
properly have- been one, and ‘would-not be:: 


given when he sould not:have beens party. 
The test. in esoh case was, to adopt the 
words of.Sir'George Jessel in Orawcour v. 
Salter (1), " eonld or sould not the applieant 


(1) (1882) 80 W, B, 820; 61 L, J. Oh, 604, 


[1991 


by possibility .be made a party tó the action 
by servise;" 


It is trde that neither the Judicature Aets. 


nor the roules of the Supreme Court contain 


anything bearing. on the old practice, but it . 
has been held thatthe old praeticestill remains 
[See Markham, In re; Markham v. Markham (2)]. 
The question which we have to decide is, 
ought we to introduse a similar prasties in our . 
Courts. Thé Oivil Proeedure Code throws 
no"light on‘ the subjest. But it appears to. 


"me that-the Rules of this court allow certain 
"persons to appeal though- not parties to the 
.aetion. 


The procedure- is contained in rule 
9. Chapter VI, and it seems to me that -we 


“ought to inquire whether the appellant somes -. 
within any of the slasses mentioned. in tbat . 
We eannot have recourse. to the - 


rule. 
preetios that prevails in the Ohansery: Courta- 


in England, when we have -ourselves- framed . 


a rule giving the right tə. certain classes of. 

persons to appeal, though not parties .to the .. 

astion. ; 
The question, therefore, somes to this :—Is: . 


_ the appellant one of the persons mentioned - 
in that rule to whom leave to appeal maybe .. 


given? Therule runs as follows ;— 
e Whenever -by a deeree or order whioh is. 
appealable to the High Oourt the interest- 


Of — . 


(a) a benefisiary in property whish-at the . 


date of sush deorece or order. was .. 
vested. in'or was in the possession .. 


of a trustee, exeautor, administrator *. 


or a reseiver-or manager «appointed. , 


by a Uourt, who as such was*a party . 
to sush deoree or order; or -< 
(b) a legal representative as such. of a 


deseased party.to such deeree or: 


order; or 


(c) an assignee of a party to-such. deereo. ^ 
or order by assignment subsequent ^ 


to the date thereof, or 
(d) a person whose interest arose- after... 
the date of anah deoree or order by 
reason of any oreation or devolation . 
of intereat by, through, or from any" 
: party to sush deeree or. order 
is affested, and sush-bene&eiary, legal repre. 
sentative, assignee--or person was’. not or. 
has-not been made. a party to:8uoh.desree' or. . 
order or to prosaedings thereunder or thereon 


cand  desires"to appeal therefrom he may. 


(2) (1881) 16 Ch. D. 1; 29 W. R. 228. 


+ 
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name himself if the memorandum of appeal. 


as an appellant if, along with snah memoran- 
dum of appeals he presents an applieation for 
leave to make himself an appellent and an 
affidavit stating sush fasts as may be neces- 
sary in support of his application " 

He is slearly not a- person mentioned 
either in (b) or (c). He does not, in my 
view, some within (d), for his own ease is 
that he was: elested mutwalli before (and 
not after) the date of the decree. Does he 
come within (a), or, in othe words, is he a 
benefisiary in property whieh a “the date 
ofsueh deeree vested in or was in the pose 
Bessiom of a trustee, executor, administrator 
or a reseiver or manager appointed by ‘the 
Court, who, as such, was a party to sueh 
decree? Now the appellant. may have an 
interest in the wakf as a Shia Muhammadan 
of Muzaffarpur, but I do not see how he ean 
be called a benefieiary within the meaning of 
elause (a). Assuming that he isa beneficiary, 
he is not seeking to appeal as a benefieiary, 
but as a mufwalle duly elested at a meeting 
of the Shia Mubammadans, It.is not diffi- 
- *eult to underatand whom elanse (a) is intend- 
ed to protest. Ina class actionby A and B 
on behalf of all the benefisiaries against ‘an 
exesutor, the desree, while establishing the 
elaims of A and B and other benefieiaries, 
may reject the elaim of O. The astion being 
a slasa action, the deeree would -bind O as 


| completely as if he was named a plaintiff in. 


the nation. Now it would be manifestly 
. unjust jf O is precluded from appealing by 
the mere fast that he was not named asa 
plaintiff in the astion. The rule of this Court 
enables him to appeal provided he presents 
an affidavit stating: such faeta as may be 
necessary in support of bis applieation. But 
it is slear that he may appeal only to establish 
his olaim as a beneficiary, ande not, any other 
elaim. 

In the appeal before us, the appellant does 
not.segek to establish his elaim as a benefiei- 
ary, and I do not think that we ean allow 
him to appeal unden elatife (a), 

Assuming that we may have resourse to 
the prasties that prevails in England, it seems 
to me that the applipation: must still be 
-- rejested. He eonld not by any: possibility 
have been made d party to the astion, for his 


elaim has arisen sinse the institution of the" 


suit. No doubt, he could be made a party to 
the action as one interested in the adminis: 


INDIAN OASES, 


77 


tration of the watf estate, but it is not in that 
sharaster that he seeks to appeal. 

I agree with the learned Registrar that the 
appellant has no right of appeal and would 
dismiss this appeal with sosts. 


ADAMI, J.—I agree. 
Appeal dismissed, 


LAHORE ‘HIGH COURT, 
Civit, Miscertanzous No, 2° or 1921, 
(Civit Appear No. 3280 ow 1916,) 

January 21, 1921, 

Present; —Mr. Justiea Seott-Smith and 
Mr. Justiee Leslie Jones, 
DHERA MAL -DEFAN DANT = 
PETITIONER 
tersts 


HAIDAR SHAH AND orgers—_Pcatatives— 


: RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. XLI, r.5 
—Stay of executvon, when to be directed, 


The rule laid down in sub-rule (3) of rule 6 of 
Order XLI of the Civil Procedure Code that no 
order for stay of execution shall be made unless 
th® Court making it is satisfied that substantial 
loss may. result to the party applyiug for a stay of 
execution .unless the order is made, applies 
toimmoveable equally with moveable property and 
sufficient cause is not shown merely by putting in 
an affidavit containing a bare statement that the 


appellant will suffer substantial loss. [p. 78, col, 1.] ° 


‘Application for stay of exesution pro- 
eeedjngs pending desision by the High 
oe Lahore, of Civil Appeal. No, 3280 of 


- Mr. Nanak Ohand, for the Petitioner,» 


' JUDGMENT.—Dhera Mal, the defendant- 
petitioner, was in possession of eertain land 
whisb, he alleged, he had obtained on a 
lease for twenty years from a widow. On 
her desth the eollaterals of her late husband 
sued for possession and obtained g deeree 
on findings that the property in snit waa 
ansestral, that the plaintiffs had not waived 
their rights, and that as the deed of lease 
propounded by the defendan? required some 
pulsory registration and bad not been regis. 


nn 
` 


- 


aj 
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tered, the defendant was preoluded from prov- 
ing title. : 

The deeree of the Munsif was maintained 
on appeal by the District Judge. The 
defendant afterwards preferred a sesond 
appeal which was admitted to a hearing, and 
has now made the present applieation for stay- 
‘of exesation.- 

Counsel for the petitioner relies on the 
penultimate paragraph of Gokal Ohand v, 
Sanwal Das (i) and sontends that when 
immoveable property is eoneerned, execution 
should invariably be stayed, That passage, 
. however, prosseded on an admission of 
Counsel made in that ease and it annot 
have been intended to lay down any general 
rule. The law is sontained in Order XLI, 
rile 5 (1) whieh provides that an appeai 
shall not operate as a stay of proseedings 
under a desree or crder appealed from 
exoepb so far as the Appellate Court may 
order nor shall execation of a dasrea be 
stayed by reason only of an appeal having 
baen preferred from the desree, Suab-sestion 
(3) goes on to provide that no order for 
stay of exeontion shall ba made unless the 
Court making it is satisfied that substantial 
loas may result to the party applying for 
a stay of execution unless the order is 
made, This rule applies to immoveable 
equally with moveable property and suff. 
sient cause is not shown merely by putting 
in, as in the present sase, an affidavit eon- 
taining a bare statement that the appellant 
will suffer substantial loss. He will no 
doubt, lose possession of tLe property which 
has been deoreed in favour of the plaint- 
iffa, but it cannot be predieated that ehis 
appeal will sueseed, and it is nesessary also to 
aonsider the decreg-holdera, The petition is: 
dismissed, l ° 


; Applicaiton dismissed, 


8. 


(1) 55 Ind. Cas, 033; 1 L. 848; 12 P. W. R. 1920; 
79 P. L, R. 1920, 
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PATNA HIGH COURT. 
FigsT i ivre Aepeat No. 232 or 1917, 
Dessmbear 19, 1920. 
Present: —Mr. Justiae Das, and 
Mr. Justice Adami. 
Khan Bahadur Shiekh BAHADUR 
ALI KHAN-—APPELLANT 
v6érsus 
Tage SEORETARY os STATE rog INDIA 
in OOUN CIL —Razp pent. ME 
Limitation Act IX of 190%, Boh, I, Art. 142— 
“Dispassession”, what constitites— Bengal Survey Act 
(V of 1875), 8. tl—Superintendent, order of, effect of — 
Suit for Possession-—-Limitation—Record of Rights— 
Presumption, rebuttal of-—Huidence admissible, 


e 

'“Dispossession” implies ouster, and the.essence 
of ouster isthat the person ousting is in actual 
occupation of the land. The Statute applies, not to 
want of actual possession by the plaintiff, bat to 
cases where he has baen out of, aud another in, 
possession for the preso.ibed time (p. 79, col. 2.] 

An adverse decision under section 41 of the 
Bengal Survey Act amounts to dispossession within 
the meaning of Article 144 of Schedule I to the 
Limitation Act, and a suit fo recover possession of 
the land affected by the decision must be brought 
m 12 years of the date of the decision. (p. 79, 
eol . 

. In order to determine whether the presumption 
arising from an entry in the Record of Rights has 
ebeen rebutted evidence of facts both documentary 
and oral of a date prior to that of fhe publicition 
of the record is admissible and should be weighed. 
[p. 80, col, 2.1 

Appeal againat the desree passed by the 
Additional Subordinate Judge,  Monghyr, 
dated the 26th June 1917, : 

Messrs. Alt Hassan, Purnendu Narrin 
Sinha, Nawal Kishore Prasad II and N. O. 
Ghosh, for the Appellants. 

Mr, Asghar, Government Advocate, for the 
Respondenta. 

JUDGMBENT.—The only question whioh - 
we have to determine in this appeal is, whe- 
ther the plaintiff's astion is barred by limita- 
tion. It hæ been found by the Court of 
first instanoe that the plaintiffs would have 
a good and valid title to the disputed land, 
but forthe plea of limitation put forward on 
behalf of the defendant. The finding of the 
lower Court on fhf&question of the plaintiff's 
title has not been disputed before us by the 
defendant, He has, however, insisted that 
the finding of the Qourt below on the ques- 
tion of limitation is a sorrest finding and 
ought to be affirmed by this Court. 

In dealing .with the question of limitation, 
itis nesessary to remember that from 1886 
to 1901 the Government never elaimed any 
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title to fhe disputed land. Exhibita, Nos. 6, 7 
and 1, I think, olearly establish this pro- 
position, ln the sourse of the Survey and 
Settlement operation in 1901, it was admitted 
by both the parties that the boundary 
between the two estates should be laid as 
in the Gangetis Survey Map of 1865,: But 
the plaintiffs had put forward a boundary 
line between the two estates, whieh was far 
less favourable to them than the boundary 
line in the Gangetis Survey Map of 1865. 
The Assistant Superintesdent of Survey, who 
dealt with the matter under thg Survey Aat, 
thought that he was not at liberty to include 
within the plaintiffa Mauza sash portion of 
the land as was not olaimed by the plaintiff. 
This astion was for resovery of possession 
of that trast of land measuring about «00 
bighas lying between the boundary line as 
demarcated by the Assistant Superintendent 
of Survey and the boundary line ss sbown 
in the Gangetis Survey Map of 1855, The 
decision of the Assistant Superintendent of 
Survey 18 dated the 4th August 19.1, The 
nation was brought on the 4th, Auguat 1913, 
that is to say, within 14 years of the date 
of the deoision, ° 

Under Article 142 of the Limitatiow Aat, 
the plaintiffs must establish that they were 
in possession within 1% years of the date of 
dispostession. If the date of the decision 
of the Assistant Superintendent of Survey 
be regarded as the date of dispossession, 
then the plaintiffs’ astion is admittedly with- 
intime. But it was contended on behalf of 
the *Government—a sontention that found 
favour with the learned Subordinate Judge— 
that the faot that the plaintiffs never pul, 
forward their claim to the disputed tract of 
land before the Assistant Superintendent of 
Survey proves eonolusively that they were 
not in possession of that trast of land. I do 
not think that the argument is sound, They 
showed a line in the aketeh map as the line 
of demareation between the two estates, but, 
at the same time, they insisted that the 
boundary between theetwo estates was that 
shown in the Gangetie Survey Map,of 1865, 
They were under the belief that the line as 
Shown by them in the sketeh map as the line 
of demareation between the two estates was 
identieal withethe boundary line as laid in 
the Gangetic Survey Map. In this thty 
committed a mistake; but the mistake was 
in re-laying the boundary line of the Gangetie 


Survey Map on the sketah map. There wag, 
in my view, no admission, either expressly 
or by neoessary implisatiov, that they were 
not in possession of the disputed trast of land. 

Bat let it be admitted that the plaintiffs 
were not in possession of the disputed land. 
Such a finding does not deside the question 
whether there was dispossession, within the 
meaning of Article 142, at any time prior 
to 4th August 1901, ^ Dispossession ” im- 
plies ouster, and the essenee of ouster is that 
the person ousting is in actual osaunation of 
the land. As was said by Baron Parke, in 
the ease of Smith v. Lloyd (1), “the Statute 
applies, not to want of actual possession by 
the plaintiff, but to sases where he has been 
out of, and another in, possession, for the 
prescribed time.” If it is established on the 
evidence that the defendant was in possession 
of the disputed land prior to 4th August 
1:01, then, as the suit was brought on the 
4th August 19123, and as the defendant, on 
the deoision of the Assistant Superintendent 
of Survey and on the Reoord cf R-ghts, must 
be presumed to have been in possession be- 
tween 4th August 1901, and -4th August 
1913, the plaintiffs’ action must necessarily 
fail, 

It is of the utmost importanee, then, to 
consider who was in possession of the dig. 
puted land at the period antecedent to the 
4th August 1901. As I have said before, 
from 1856 up to Gib May 1£0:, the Govern. 
ment diselaimed all interest in the disputed 
land. Exhibit 1 shows that on the 6th 
May 1901, Bhagwati Charan Bose, the Sub. 
Manager of the Government Estate, agreed 
to the boundary line being laid on the basis 
of the Gangetic Survey Map. It is but 
reasonable to suppose that the Government ai 
was npt in possession of the disputed land 
up to the 6th May 1901. lt is not suggésted 
that between 6th May and 4th August 1901 
the Government took possession of the dis- 
puted land, It is true that* the Assistant 
Superintendent of Survey desided on the 
4th Augnst 1901 that the boundary should 
be laid slong thelinSABODEFGHI 
and not aosording to the Gangoetie Survey 
Map, but the basis of the deoisign was the 
claim put forward on behalf of the plaintiffs 
up the line A B C D E F G H I, not the 


(1) (1854) 23 L.J. Ex. 194 9 Ee. £6; 2 O, L, B. 1003, 
2 W. R. 271; 22 L, T. «0, 8.) 2990; 96 R., R, 887, 166 
E. R. 240, 


. - Survey Map. 
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elaim pnt forward on behalf of the Govern. 
ment to the intervening bloek of land 
between the line ABCDEFG H I, and 


the green line which represented the bound. 


ary between £he two estates on the Gangetic 
Therefore, even on the 4th 
August 1901, the Government did not slaim 


: to be in possession of the disputed land. | 


Indeed, they agreed to have the demareation 
on the basis of the Gangetie Survey Map. 
- On the admitted history. of the dealings of 
the parties, it ia impossible to say that the 
| Government was in possession of the disput- 
ed land at any pericd up tothe 4th August 
1501. 

When we take into sonsideration the 
nature of the land itself, it will appear that 
neither of the parties eould be said to be 
in possession of the land, and that is an 
aspect of the sase whieh has not been sone 
sidered by the learned Subordinate Judge at 
all. Inthe 19th paragraph of the plaint, 
the plaintiffs said as follows: — “That though 
the lands now elaimed by plaintiffs are 
partly sandy, eovered over with JAhawa and 
Kos, and partly under water, they formed 
part and pareel of the estate and as land- 
lords and owners of the estate they are in 
possession of the same.” Here is a definite 
assertion by the plaintiffs that the land was 
in such a sondition as to be ineapable of 
enjoyment in the ordinary modes, so that, 
as landlords and owners, they must be pte- 
sumed to be in possession of the disputed 
„land. This assertion was not ehallenged in 
. the written statement put in on behalf of 
the Government. We mnst hold on the 
” pleadings that neither party sould be said 
to be in possession of the land and that 


possession must acsordingly follow title., If- 


we disregard the pleadings and some to the 


evidence, we find that it is very doubtful on - 


the defendants’ own evidence whether the 
. jand was fit for eultivation in 1901, 
Mander, D, W. No. 2, says that “the lands 
have beeome fit for eultivation sinae 1308 or 
.. 1310," that is to say, sinee September 1600 
, or September 1902, Gita Singh, D. W, No. 3, 
says that “the land in suit has never been 
fit for being ploughed these 35 or 36 years.” 
Raktu Bind, D. W. No. 4, says, "these 8 or 


'" 10 years there lands on the side of the soja. 


have been fit for being ploughed.” This 
. witness was giving his evidenee on the 20th 
-June 1917. Aesording to him, therefore, 


Panebu. 


shown as occupaney. £epants, 


the land besame fit for eultivation only 
sinse 1907, Reghunath Sabai, Patwart, 
admits that the bed of the sota having an 
area of 87 bigkas began to Be sultivated 
sinse August 1201 or 1902. I have . no 
doubt whatever on the evidence that the 
land was ineapable of possession at the 
period anterior to the 4th August 1901 and 
that the plaintiffs, as having title, must’ be 
presumed to have been in possession up to 
the 4th August 1901, on whioh date they 
must be considered, in poipt of law, to have 
lost their possession by virtue of sestion 
41 of the Bengal Survey Aot. 

‘Ihave someto the Resord of Rights, on 
whieh great reliance has been placed by thé 
learned Subordinate Judge. Now, in determin- 
ing whetherthe presumption has been rebutted 
evidense of faets both documentary and oral of 
the date prior to that of the publication of the 
record is admissible and should be weighed. 
Sheonandan Persad v. Bacha Raut (2). That 
evidence established not only that the Govern. 
ment was not in possession of the disputed 
land and elaimed no interest therein, bnt 
also that the desision of the Assistant Superin- 
tendent of Survey was based, not on the’ 
possession of the Government over the dis- 
puted land, but the sireumstances that the 
plaintiffs eommitted an error in re laying 
the boundary of the Gangetis Survey Map 
on the íanaza map. The desision of the 
Assistant Superintendent of Survey was the 
basis of the Resord cf Rights. In my view,, 
when the antesedent history is eopnsidered, 
as it must be eonsidered, no importange ought 
to be attashed to the Reeord of Rights. Mr. 
Purnendu Narain Sinha is clearly right in 
saying that the antesedent history explains 
the Record of Rights and, therefore, rebnts it. 

But it was argued by Mr. Asghar, on 
behalf of the Government, that we eannol 
lightly disregafd the Beeord of Rights. whieh 
earefully records every bigha of land in the 
name of the tenants of the defendant. To 
take an instanoe at random. Mohan Mahton 
has been reeorded as being in possession 
of 1 cotta 15 dhurs of bint land as an osou- 
pansy tenant. Most of the lands are shown as 
bhit lands, and many of the tenants , are 
Mr. Asghar’ g 
point was that if tbe Revenue Authorities 


e proseeded nterely on the basis of the. desi- 


(2) 4 Ind, Gas, 54; 9 C. L. J. 384. 
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sion of the Assistant Superintendent of estate, The only way they aould do it 
Survey, they would merely have shown the was to show sueh land as appertaining 


disputed landeas in the possession of the 
Government, without going into the details 
whioh were not, and sould not be, before the 
Assistant Superin‘endent of Survey. I 
confess that the argument  oonsiderably 
impressed me,. but I think that there is 
a perfestly reasonable explanation, Before 
I deal with the explanation, is is 
nesessary fo point ont that the Resord of 
Rights, on the evidenee adduced on behalf 
of the defendant, must obviously b& wrong 
in that i& resords most of the lands as 
Whit land. The evidenos on behalf of 
the defendant makes it parfestly clear that 
the land was not fit for oultivation at the 
time of the Settlement operation. The land 
should not obviously bo dessribed as bhit 
land. 

The explanation is this, every tenant 
who has been resorded in respsot of the 
disputed land, owns land in the admitted 
Government estate Take, for instance, 
Mohan Mahto. He is in possession, aosord- 
ing to the Resord of Rights, of 13 cottas, 2 
dhurs of which 1 cotta, 15 dhurs fall within 
the disputgd area, Raghunath Sabai, tMe 
defendant’s patwari, says as follows: “There 
are 39 or' 35 ratyats who osoupy the dis- 
puted area and their names were recorded 
in the khatian® All these ratyats have also 
lands outside the disputed area. Those, 
who have lands adjoining the land in suit, 
got one receipt and others, who have none, 
got separate receipt.” The Resord of Rights 
shows that most of the lands are bhii lands. 
Either the Record of Rights must be wrong, 
for, on the evidensa addueed on behalf of 
the defendant, the land in the year in whioh 
the Settlement operation took please, was 
not fit for cultivation or thereeis a perfeatly 
reasonable explanation why the land was 
resorded as bhit land. In my view, the 
Settlement Authorities made no distinstion 
between the land whish was admittedly 
within the Governrgente @state and  whish 
was admittedly bht land and the land 
whieh, by the aotion of. the river, got 
physically annexed to the admitted Govern. 
ment estate. The Settlement Authorities were 
bound to proseed on the result of the bound- 
ary dispute batween the parties. They were, 
therefore, bound to resord the disputed 
Bud as lappertaining to the Govarnmant 


6 


to the holdings of the different tenants 
who admittedly had lands in the Government 
estate, 

The rent reseipts on whieh relianoe 
has been placed do not throw any light 
on the subjest, They were granted to 
admitted tenants, whd admittedly held 
lands in the Government estate, and it 
is diffisult to say that they were granted 
in respect of any portion of the disputed 
land, 

Both the Revenue Survey Map and the, 
Gangetio Survey Map are in favour of the 
plaintiffs, It is reasonable to suppose that 
they were in possession of the disputed 
land between 1845 and 1865. There is no 
evidenss that between 1865 and 4th August, 
1901, the Government was in possession 
of the disputed land. On the other hand, 
there is abundent evidence that the Govern- 
ment throughout diselaimed any title to or 
intereat in the disputed land, In 1901, they 
distinstly agreed to have the boundary 
laid on the basis of the Gangetie Survey 
Map, and although the learned Subordinate 
Judge may have been right in saying that 
the plaintiffs were not in physieal posses- 
sion of the disputed land in 1901, he was 
not right in holding that there was dis- 
possession within the meaning of the term 
in Article 142 of the Limitation Aet, either 
in 1901 or atany period prior thereto, In 
my view, in 1901 or at the period direstly 
antecedent thereto, neither party was, 
nor sould, be, in oseupation of the land, 
That being so, the plaintiffs, as having 
title must be presumed to have remained 
in pqssession up to the 4th August, 1901. 
On the 44h August 1901 by reason of 
ihe desision of the Assistant Superintend- 
ent of Survey, the plaintiffs raust be 
sonsidered to have lost their possession, 
but it is eoneeded that the suit has been 
brought within twelve years of the date of 
that deoision, 

I would allow thia appeal, set aside the 
judgment and  deeree passed by the 
learned Subordinate Judge, and giye the 
plaintiffs a decree in respeot of the lands 
slaimed in this action with costs in both the 


Courts, 


Appeal allowed, 


"- 
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CALCUTTA H'GH COURT. 
FULL BENCH. 
Fou. Benca Haresng&&Ca No. 5 or 1920 
IN 
APPEAL FROM APPRLLATH DkonEE No, 1827 
or 1919. 

August 27, 1920, 
Present:—Sir Asutosh Monkerjee, Kr., Asting 
Chief Justice, Justiee Sir Erpest Fictsher, KT., 
Justise Sir N. R. Obatterjea, Kr., Mr. Justice 

Rishardson and Mr, Justice Ghosh. 
NILMANI KAR AND otners— DEFESDANTS-— 
APPELLANTS 
: tersus 
Raja SATIPRASAD GARGA BAHADUR 


AND OTHERS— Pi atnt) FesS— ResPONDENTS. 

Bengal Tenancy dct {VIIL oj 1895, s. 52 (6)— 
5 At the time the measurement on which the claim is 
based was made", meaning of. 


The expres:ion “at the time the messurement on 
which the claim is based was made," in seo ion 5? 
(6) of the Bengal Tenancy Act, refers to the 
measurement upon which the area in excess or 
defect, as the case m'y be, is found out before 
the in-titution of the suit; it does not refer to "the 
measurement made at the time of the original 
Settlement or the last preceding adjustment of 
rent" [p 67, col. 7; p. &8, col. 1.] 


Referense to a Fall Beneh by Sir Asutosh 
Mookerjee, Kr., Acting Chief Justice and 
Justice Sir Ernest Fletsber, KT, in Appeal 
from Appellate Decree No. 18z7 of 19:9, 
preferred against the desisicn of the Ad. 
ditional Special Jucge, Midnapore, date? the 
lith April 191%, sfirmirg that of the Reve. 
nue Officer, Midnapore, dated the 23rd May 
1912. 

FACTS apprar from the judgment, 

Babu arada Ohoran Maity (with him Babu 
Apurba Oh:iran Meokerjee), for the Appèl. 
lants.— The question raised in this appeal 
turns on the sovetruction of olause (6) of 

gestion 52 of the Bengal Tenandy Aet. My 
contention is, that the expression "at the timo 
the measurement on which the slaim is based 
was made? refers to the measurement at the 
time when the tenaney in question originated, 
See Umed Ali v. Babroullah h hajeh Habib. 
ullah v. Umed Ah] (1). Stristly speaking, 
there must be two measurements by a eom- 
parison of whieh the landlord is to bass his 
oelaim*for exaess rent. But the question is, 
whieh of these two measurements is referred 
to in sub-sestion (6) of sestion 52 of the 
Bengal Təresey Aot for the purpose of the 


resumption whish would arise under that 
(1) 56 Ind, Cas, 38; 47 O. 266; 81 C. L, J. 68, 


(1921 


sub-sestion. Sub seation (6f did not find a 
plage in seation 22 as it origioslly stood. tt 
was subsequently incorporated: into the 
section by an Amending Ast, being Bengal 
Ast I of 1907. Toe purposes of an amending 
Aot is obviously to remove diffienlties ariae- 
ing under the seation as it originally stood. 
Thus, to arrive at a deoision as to what is 
the proper meaning of that sub.sesfion, your 
Lordships bave to examine what was the 
law before the diffisulties that neoessitated 
its amendment*and the relief whieh the 
amendmest provided, On a sonsideration 
of these ques'ions it is evident that the 
sub seotion was introduseed more fer the 
benefit of the tenant than for that of the 
landlord snd the interpretation that 1 would 
invite your Lordships to give to that sub- 
seotion ie, that the measurement referred 
to therein is identical with “the measure. 
ment made on the osoasion of the last 
preceding settlement or adjustment of sent,” 
In this sub seation the manifest intention 
of the Legislature is to anthorise the 
Court, upon proof of the existenee of the 
practice of measurement at the date of the 
inception of the teraney or the last sad- 
justment of the rent, to presume thet the 
praetioe was followed in the oase of the 
particular tenanoy, It, however, your Lord- 
ships are disposed to hold that the 
measurement referred to in*the anb seation 
means the measurement upon which the 
area in exce-s is found out before the in- 
stitution of the suit, the sonsequense would 
be that the Conrt might raise a two fold 
presumption, tiz, fromthe existenoe of a 
practise of measurement in recent timer, 
the Court may presume backwards that a 
p:aatioe of measurement existed in former 
times ard, further, that the practice was 
followed ip the case of the disputed tenansy, 
This, 1 8. b mit, could not have been the in- 
tention of the Legislature. 

De. Dwarka Nath Mitter (with him Babus 
Troboth Chandra Chatiere4, Sathartpate boy 
and Framatha Nom ky ner,ee), for the Ro- 
spondents.—The language of the tub sation 
is pefeotly alear, It refers to "the measure- 
ment on whioh thg claim is beeed.”’ The 
claim is evidently based on the measure. 
ment upon which the fire& in excess ig 
found out befqre the institution of the tuit, 
This is the erdinsry acd plain grammatieol 
meaning of the sub-section, The language 
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of the statutory provision being unambi- 
guous, the mode of interpretation suggested 
by my learned friend shovld not be adopted. 
See Bank of' England wv. Vagliano (2) and 
Norendra Nath Sarcar v. kamalbasint Dasi 
(3). The presumption arisirg under the 
sub-sestion is not alone for the benefit of 
the landlord. Inthe cease of a elaim for 
reduetion of rent, the tenant ia equally 
entitled to the benefit of that presumption. 
So that there is no ground for a forsed 
interpretation qf the Statute insonsistent 
with the plain meaning of the language 
by reason of hardship to the terant. Ther, 
agaip, the presumption is only rebuttable 
“and ¢he Court is not bonnd to act upon 
the presumption. The presumption that 
would arise in favour of the landlord in 
aosordarce with the interpretation of the 
sub-section, by my learned friend, would 
also arise under the general law of evi- 
denee. See section 114, illustration (f) of 
the Evidenoe Aat. That being so, it would 
be unnesessary for the Legislature to enact 
the spesial rule of presumption in sub. 
section (6) of sestion 52  of«the Bengal 
" lTenaney. Aot, Lastly, my friend has 
argued that the ordinary and plain mean. 
ing ofe the snb-section would give 
rise to 2 two-fold presumption. My sub 
mission "ig, there ean be no objestion on 
principle to the twofold presumption, 
See seation 50 of the Bongal Tenancy Act, 
Babu Sarada Oharan Maity replied. 


JUDGMENT. 

Moo££R8JEE, Aora. O. J.—This Reference bas 
been made ia eonnestion with an appeal by 
the tenants, defendants, ina proceeding under 
section 105 of the Bengal "Tenansy Ast 
for settlement of fair and equitable rent, 
One of the questions in controversy was, 
whether the defendants paid & oon- 
solidated rent for the tenancy, or whether 
they were liable to pay additional rent 
for icorement of area as dicc'osed by recent 
survey over the srea shown in the rent-roll 
of the landlords. Thg Revenue Offiser and 
the Spesial Judge ahewered this question in 
favour of the landlords. On sesond ‘appeal 
to this Court, the deoision of the Special Judge 


(2) (1891) A. 0.107 at p 144 (0 D J. Q. B. 
145, 64 L T. 468 39 W. B. 657. 55 J. P 6 6. bd 

:8) 280 563 (P. C. 21 I. AR. 3% & Sar, P. 0, J, 
667; 6 M, L, J. 71; 12 Ind, Dee, (N: g.) 074, 
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was assailed on the ground that his eonelusion 
was based upon an erroneous sonstruolion of 
sub seation (6) of sestion 52 of the Bengal 
Tenaney Act. That sub.seotion is in the 
following terms: 

"When in a suit under this Beotion, the 
landlord or tenant proves that, at the time 
the measurement on which the elaim is 
based, was made, there existed, in respeot of 
the estate or permanent tenure or part thereof 
in whish the tenure or holding is situate, a 
praotise of settlement being made after 
measurement of the land assessed with rent, 
it may be presumed that the area of the 
tenure or holding specified in any pattia or 
kabuligai, or (where there isan entry of area 
in a eounterfoil receipt sorresponding ko the 
entry in the rentroll) in any rent roll relat- 
ing to it, has been entered in sush patio, 
kabuliyat or rent roll after measurement." 

Theappellants argued before the Division 
Beneh that ihe expression "at the time the 
measurementou whish the elaim is based was 
made” in seotion 52 (6), signified "at the 
tims when the tenansy in question originat- 
ed,” and, in support of this position, relied 
upon thedesisionin Umed Ali v. Habibullah 
v. Umed Ali} 
(1), where it was ruled that the words 
mentioned did not refer to the measure- 
ment upon whieh the excess area had been 
found out before the institution of the suit. 
The respondents submitted, on the other 
hand, that this was not the osorrect inter. 
pretation of the sub seotion whish, aecording 
to them, referred to the tmessurement by 
whioh the avgnented ares, for whieh 
additional rent was claimed, had been as-° 
Sortained. The Division Beneh was unable 
to accept the interpretation plased upon 
geafeon 52 (6) in the ease of Umed Ali v. 
Habibullth | Kha ek Habibullah v. Umed Ali) 
(1), and aeencdinglg referred the following 
question to a Fall Banah for decision :—- 

“Does the expression ‘at the time the 
measurement on whieh the olaim is based was 
made’ in section 52 (6) refer to the measure- 
ment upon which the exsess area is found ont 
bafore the institution of the suit, or does it, 
as ruled in Umed Ali v. Habibullah [ Kha; eh 
Habibullah v. Umed Ali] (1), refor. to the 
measurement made at the time of the original 
settlement.” 

As the question arose in an appeal from 
Appeliate Decree, the whole appes! has been, 


bå 


under the Rules of the Court, referred to the 
Full Beneh for decision, 

The sppellants have sontended before this 
Bensh, that to determine the meaning of the 
expression "at the time the measurement on 
whish the slaim is based was made," we 
should firat aseertain what diffieulties had 
been sreated by the law as it stood before 
sestion $2 was amended by the insertion of 
sub section (6) therein, and then interpret 
the phrase on tha assumption that the Legis- 
lature intended to remedy what might have 
been eonsidered as the undesirable result of 
the seation in ita original form. The respond- 
ehts have argued that this is not the sorrest 
method of interpretation of a statutory pro 
vision framed in unambiguous language, and 
they have placed reliance upon the following 
passage’ from the judgment of Lord 
ao in Bans of England v. Vagltano 

2)i— 

“The proper course is, in the first in- 
stance, to examine the language of the 
Statute and to ask what is its natural mean- 
ing, uninfluenced by any oonsiderations 
derived from the previous state of the law, 
and not to start with inquiring how, 
the law previously stood, and then, assum. 
ing that it was probably intended to leave 
it unaltered, to see if the words of the 
enastment will bear an interpretation in 
conformity with this view. If a Statute, 
intended to embody ina Code a partieular 
branch of the law, is to be treated in this 
fashion, if appears to me that its utility 
will be almost entirely destroyed, and the 


„ very objest with whieh it was enacted will 


be frustrated. The purpose of" such 4 
Statute surely was that on any point 
specifically dealt with by it, the law should 
be ascertained by interpreting the, language 
used, instead of, as before, by roaming over 
a vast number of authorities in order to 
discover what the law was, extrasting it by 
a minute aritieal examination of the prior 
desisions, dependent upon a knowledge of 
-the exact effeot even of an obsolete pro. 
seeding sush asa demurrer fo evidence. I 
am, of course, far from asserting that resort 
may uever be had to the previous state of 
the law for the purpose of aiding in the 
construstion of the provisions of the (ode, 
If, for example, a provision be of doubtful 
import, such» resort would be  perfeetly 
jegitimate, Or, again, if in a Code of the 
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Law of Negotiable Instruments, words be 
found whish have previously &equired a 
teahnical meaning, or been usgd in sa sense 
other than their ordinary one, in relation 
to such instruments, the same interpreta: 
tion might well be put upon them in the 
Code. I give these as examples merely ; 
they, of course, do not exhaust the 
category. What, however, I am venturing 
to insist upon is, that the first step taken 
should be to interpret the langauge of the 
Statate, and thatean appeal to earlier . deai- 
sions eaneonly be justified on some apeoial 
ground." ) 

Our attention has also been drawn to, 
the judgment of the Judicial Commiittes in 
Norendra Nath Sarcar v, Kamalbasint Dust 
(3), where Lord Maenaghten quoted with 
approval the observations of the Lard Hers- 
shell we have just set out. Bat it has 
been maintained on behalf of the appellants 
that this principle of oonstruotion is re- 
stricted in its application only to sodifying 
Statutes and does not extend to amending 
Statutes. There is olearly no solid founda- 
tion for this distinction. Inthe case of a 
codifying Statute, there may sometimes be 
a presumption that a partioular provision was 
intended to be a statement of tHe existing 
law rather than a substituted enactment, 
and from this point of view an enquiry 


into the pre-existing law may oonseivably 


be useful where the language of the eodify- 
ing Statute is open to doubt, In the case 
of an amending Statute, on the other hand, 
the manifest intention is to alter the pre- 
existing law, and speculation that the law 
was intended to be altered only in a certain 
respest or to a partionlar extent, must 
usually rest on a slender basis; and we do 
not read the observations of Lord Halsbury 
on amending Statutes in Eastman Photo- 
graphic Materials Oo. v. Comptroller General 
of Patents, Designs and Trade Marks (4), a8 
justifying an historisal enquiry into the 
previous state of the law even when the 
language used inetbe amending Statute is 
free from ambiguity and  unsertainty. On 
the other hand; in a oase of real doubt, 
the test formulated by Lord Coke would ' 
be appropriate; (1) ‘what was the law bea 
fore the Aot was passed ; (2) what was the 

(4) (1898) A. C. p71 at p. 576; 67 L, J, Oh. 628; 79 
L, T, 195; 47 W. R. 152; 15 R. P, O, 4706; 14 T... 
bal. tes 
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mischief or dgfest for whioh the law had 
not provided ; (3) what remedy Parliament 
has appointed ; (4) and the reason of the 
remedy; Heydon’ s case (5), Marshalsea's case 
(6). Reference may also bs made in this 
connestion to the judgment of Sankey, J., in 
Attorney-General v. Brown (7), where reliance 
is plaeed upon the observationsin Sarang 
v. Morgan (8), Heydon’s case (5) and 
Howkins v. Gathercole (9). The true rule of 
interpretation of all Statutes is that stated 
by Burton, J., in*Warburtor v. Loveland (10) 
and adopted by Lord Wensleydale ia Grey 
v. Pearson (11), namely, that the grammatical 
and crdinary sense of the words is to be 
adhéted to, unless that would lead to some 
absurdity or some repugnanae or ingone 
sistency in whieh case the grammatical and 
ordinary sense of the words may be modified 
so as to avoid that absurdity and inoon- 
siatenoy, Onee we depart from this sanon of 
construction, whieh has baen repeatedly 
affirmed, for instanoe, by Lord Wensleydale 
himself in Thellusson v, Rendlesham (12) 
by Lord Selborne and by Lord Blaskburn in 
Oaleionzan By. Oo, v. North British By. Oo.(13), 
by Lord Fitzgerald in Bradlaugh v. Olarhe 
(14) and by Lord Bramwell in Hill v, Hast 
and Wet India Dock Co, (15), we are 
launched, as Lord Cranworth said in Gundry 
v. Pinniger (16), into a sea of difficulties 
which it is diffiault to fathom. Consequently, 
whether the Statute sodifies or amends the 

(5) (1581) 8 Coke Ta; 75 E. R. 637. 

(6) (1618) 10 Coke 68b (73a); 77 E. R. 1027. 

(7) (J920) 1 K. B. 778 at p.791; 89 L, J. K. B. 
1178; 122 L, T. 658; 84 J. P, 113; 96 T. L. B. 
T (1558) 1 Plowden 199; 75 E. R, 805. 

(9) (1855) 6 D. M. & G. 1; 24 L. J. Ch. 333; 1 Jur. 
(N. 8.) 481; 8 W. R. 194; 106 R. R., 1; 8 Eq. Rep. 348; 
A8 E. R. 1129. 

(10) (1828) 1 Hud, & Broo. 623 at p. 648, 

(11) (1857) 6 H. L. C. 61 at p. 106; 26 L. J. 
Ch. 473; 8 Jur. (N. s.) 828, 6. W. R. 454; 108 R. 
R, 19; 10 X. R. 1218. 

(12) (1859) 7 H. L, O. 429 at p, 519; 28 L, J. 
Ch. 948; 5 Jur. (N.8) 1031; 7 W. R. 508, 116 R. 
R. 229; 11 E. R. 172. 
gi) (1 (1881) 6 App. Cas, J14 at pp. 121, 181; 29 


(14) ed ed 354 at p. 884, 53 L. J. Q. 
B. 605; 48 L. T. 631; 81 W. R. 677. 

(15) (1884) 9 App, Cas. 448 ab p, 464; 58 L. J. 
Ch. 842; 51 L, T. 168; 32 W, R. 925; 48 J P, 
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(16) (1851.52) PDe G. M. & G. $02 at p. 505; 21 
L, J. Ch, 405; 16 Jur, 483; 92 R. R. 40; 42 E, R. 649 
affirmed on Appeal 14 Beav. 94; 20 L, J. Ch. 635; 17 
b, T, (0, 8.) 2475 5l "i n 222, 
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law, if its provisions are expressed in 
slear and unambiguous terms, resort should 
not be had to the pre-existing law, although 
such referense may be useful and legiti. 
mate where the provisions afe of doubtful 
import or are conshed in language whieh 
had previously aequired a teshnieal meaning: 
for, as Lord Watson said in Robinson v. Oana- 
dian Pacific Ry. Oo. (17), an appeal to earlier 
law and desisions for the purpose of interpret- 


ing & Statute oan only be justified upon some 
sueh special ground, 


Now, in the ease before us, the expression 
"at the time the measurement on whish the 
claim is based was made" obviously refers 
only to one measurement, though, no doubt 
&-oomparison of the measurements on two 
osoasions is, as aontended by the appellants, 
nesessary to determine whether the claim is 
or is not well-founded. The one measure- 
ment mentioned is the measurement whereon 
the olaim is made to rest, that is, the 
measurement whish immediately precedes 
the elaim put forward, and is made the 
basis thereof. If we leave ont of eonsidera- 
tion a measurement made by a publie 
in 
conneetion with settlement operations (whioh 
may be availed of by the landlord and the 
tenant alike), it is olear that the olaim, 
and eontequently the measurement, may, 
moder proper eonditions, be made Billet by 
the landlord or the tenant,—by the former, 
if he puts forward a olaim for additional 
rent, by the latter if he advances a olaim for 
radustion of rent. Sub-seation (6) is, by its 
very tepms, applicable only when the elainf 


efor additional rent or for reduoetion of rent is 


made on the basis of measurement, This 
dogs not imply that a claim of either desorip- 
tion may not be made under section 52 (1) 
without measurement; but it is essential that 
the party who seeks the benefit of the pre- 
sumption mentioned in sub-sestion (6) must 
base his slaim on measurement. The appel. 

lants have urged, however, that although 
the plain grammatieal sense of the worda 
may tend to negative their sontention, still 
we should adopt a foreed interpretation, not 
justified by the natural meaning of the elear 
and explicit words employed by the Legis- 
lature, so as to avoid what has been deseribed 


sh (1892) A. C. 481 at p. 487; 61 L.J, P, O, 70; 
67 L. T. Mh 
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as disastrous eonsequences to the tenant. 
The interpretation which we are pressed to 
accept is, that “the measurement on whioh 
the claim im, based" ia identieal with “the 
measurement made on the oasasion of the 
last preseding settlement for adjustment 
of rent," In our opinion, there are weighty 
reasons against the acceptense of this son- 
&truotion, In the first place, this interpreta» 
tion eannot be reeoneiled with the normal 
meaning of the words used by the framers 
of the Statute, In the sesond plase, there 
is no reason to apprehend a spesial benefit 
to the landlord and exceptional hardship 
on the tenant, for the sub seation may be 
utilised by either the landlord or the tenant 
as oesasion may arise. In the third plaĉe, 
the presumption is not only rebuttable but 
ia also not obligatory on the Court, There 
is, thue, nosubstantial resson in the present 
ease to depart from ithe rule enunciated 
by Tindal, O. J., in Warburton v. Loveland 
(18), namely, that, “where the language is 
olear and explicit, we must give cífeot to 
it, whatever may be the sonsequenses, for 
in that esse the words of the Statutes speak 
the intention of the Legislature;’ we need” 
not speculate whether we sbal fulfil the 
intention of the Legislature, for we muet 
intend the Legislature to have meant what 
they have actually expressed. In the words 
of Coleridge, J., in Pocock v. Fictering (8) 
onee we have assertained the mind of the 
Legislature as expressed in the words uaed, 
‘nothing is more dangerous than to flineh 
from that eonelusion, besause we think the 
“enactment is less wise or effisacious than 
it might have been madeor even wholly fails 
of its subjeat; perhape, the most efficasions 
mode of proeuring good laws, certainly. the 
only one allowable to a Court of Jagtiae, is tə 
aot fully up to the spirit and langrage of 
bad opes and to let their inaonvenienes be 
fuily felt by giving them their full effeot.” 
‘'he observations of Lord Campbell, C, J., in 
B. v. Skeen (20) point in the same direc. 
tion: 


“Where, by the use of clear and unequivooal 
langusge eapable only of one aonstruotion, 
* 


(18) (1882) 2 Dow. & Cl. 480 at p. 489; 6 Bligh 
(N. &.) 1: 98 R. R. 844; 6 E R. £05. 

(19 (1862) 18 Q: B. D. 789 at p. 797; 21 L. J, Q. B. 
265; 16 Jur. 760; Pi8 B R. 298. 

(20) (1869) Bell. C. C. 97: 28 L. J. M. 0.91 at p. 
94; 6 Jur, (N, $.) 15); 7 W. R, 206; 8 Cox, 0,.0, 148, 
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anything is enaeted by the Legislature, wa 
must enforee it, although, in our own opinion, 
it may be absurd or misshievous,' But if the 
language employed admit of two construe- 
tions, and sesording to one of them the 
enactment would be absurd and misehievous, 
and aseording to the other it would be reason. 
ableand wholesome— we surely ought to pub 
the latter eonstrustion upon if as that whioh 
the Legislature intended." 

To the same qifeot is the emphatie pro- 
nounoemept by Lord Brougham in Crawford v. 
Spooner (215 .— 


"The sonstrustion of the Ast must ba. 
taken from the bare words of the Act.e Wa" 


cannot fish out what possibly may have 
been the intention of the legislature; 
we cannot aid the Legislature’s defective 
phrasing of the Statute; we eaonot 
add, and mend, and, by sonstruetion, make up 
defisiensies which are left there. If the 
Legislature did intend that whish it has not 
expressed slearly ; much more, if the Legis- 
lature intended something very different ; if 
the Legislature intended something pretty 
nearly the opposite of what is said, it is not 
for Judges to invent something whieh they 
do not meet with in the words of» the text 
(adding their construction of the text always, 
of sourse, by the context), it is not for them 
so to supply a meaning, for, in reality, it 
would be supplying it; the true way in these 


eases is, to take the words as the Legislature , 


have given them, and to take the meaning 
whish the words given naturally , imply, 
uuless where the eonstruetion of those words 
is, either by the preamble or by the sontext 
of the words in question, controlled or 
altered; and, therefore, if any other mean- 
ing was iotendel than that which the 
words purport plainly to import, then let 
another Act supply that meaning, and 
supply the defeot in the previous Aot." 
Besides these considerations, there are two 
other points whieh deserve  notiee, The 
appellants have argued that, in the view 
we take, the Oourt*may raise a two-fold 
presuwptior, besause, from the existenes of 
& prastice of measurement in resent times, 
the Court may presume backwards that a 


practice measurement existed in forme, 
etimes and * further tbat the  prastisg 
was followed «n the case of thg 


(21) 4 M. I. A, 173 at p. 187; 6 Moo, P. 0.1 at p 
19, 18 E, R, 607,119 E, B, 682, o 
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particular tenancy concerned, There ir, in means certain thal, when the ossasion 
our opinion, no objection on prineiple to sush arises, it may not be far more difficult for 
a two-fold presumption, Indeed, another the tenant than for the landlord to prove 
instance of ù rebuttable double presump- the history of the tenaney or the exis ence 
tion (whish is not merely optional with ofa practice of measurement on the estate 
but is obligatory on the Court) ig embodied so as to enable him to take advantage of 
in section 50 of the Bingal T manoy Act, the presumption mentioned in sub sestion 
_That eestion provides that, upon proof of (6). From whatever point of view we 
payment of rent at a uniform rate for twenty may thus approash the consideration of the 
years, the Court shall presume, not merely question, there is no escape from the son- 
that the rent has been paid at a uniform  olusion that this is pre-eminently & ease 
rate during the whole period cf the subsist. where we should interpret the elear and 
enee of the tenancy, but alao that the unambiguous language of the Statute in its 
tenausy itself was in existenoe at the ordinary sense; it is by no means conslusively 
time of the Permarent — Settlement; proved that the interpretation leads to sush 
fh other worde, the uniformity of rent is “manifest, »* palpable," "evident,' "absurdi- 
presumed backwards and, farther, from ex. ty," "repugnanoe," “sontradistion,” 'insongru- 
istense for twenty years, existense in 1793 ity,” ' insonsisteney," "inconvenienoe," “hard. 
is presumed, The presumption embodied ship," “mischief” or "iojustiso," as to justify 
in sestion 50 thus olearly militates against an attempt by the Couct to have recourse 
the theory that there oannot be a double to surmises about ihe intentions of the 
presumption. Oa the other hand, if the Legislature and not to abide by the 
view urged by the appellants were adopted, grammatical and ordinary sense, the simple 
sub section (6) would be superflious. The and literal interpretation of the words used 
appellants contend that the intention of the by them. We may usefully recall in this 
Legislature was to authorise the Court, upon sonnestion the weighty observations of 
"proof of the existenae of the  prastise of Jervisa, O, d, in Ablsy v. Dale (22): — 
measurement at the date of the inseption ° “Lf the presise words used are plain and 
of the tenavoy or the last adjustment of fhe  uuambiguous, in our judgment, we are 
rent, to pre-ume that the praetioe was bound to construe them in their ordinary 
followed în the case of the disputed 'enansy. sense, even though it do lead, iu our view 
This presumption, however, the Oourt would of the ease, to an absurdity or manifest 
be competent" to raise, independently of  ineustioe. Words may be modified or varied 
Sestion 57, sub festi n (6), by an applica- where their import is doubtful or obseure. 
"tion of sestion 114 of the Indian Hvidensa Bat we assume the funstions of Lagislatora 
Aot, illgstration ( f), whereof laya down that when we depart from the ordinary meaning 
the ‘Court may presume that the common of the precisa words used, merely besause we 
sourse of business has been followed in see, or fassy we see, an absurdity or manifest e 
particular oases. Oa the other hand, these is  ijustiso from an adherensa to their literal 
some foree in the sontention of the respond- meaning." 


ents that, if the interrretation suggested by wi A iT i 7 
the appellants were adopted, sub aestion (6) e, must, consequently, answer the question 


might be prastieally  nullied. The real referred to the Fall Beneh ia tha following 
diffisulty in this class of oases is to adduee 19733 :— . 
evidense of the date of the inseption of the “The expression at the time the measure 
tenanoy or the last adjustment of the rent ; ment on whieh the alaim is based was made, 
and, acsording tothe eonstruetion put forward in section 52 (6) of the Bengal Tenaney Aot 
by ‘the appellantes uifiess sush date was refers to the measurement upon whioh the 
accarately determined, no question «could area in exoess or defeat, as the oase may be, 
possibly arise, as to the existence of prastica i4 found out before the institution of the suit, 
of mewsurement at that period, pors biy 8 it does not, aa ruled in Umed Ali v. Habibuila 
"+ very, remote period, in the oae of tenancies (|), referto the measurement made at tho 
whote origin is fost in obscurity. Farther, | 
if the question of bardstip can be taken” (22) +1831) 1° C B. 278 at p. 897; 20 L. J. O. P, 
into account by the Oourt, it is by no 238; 16 Jur, 1012; 57 R, R. 697; 139 E, H, 519, 
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time of the original settlement or the last 
preseding adjustment of rent,” 

Although, assording to-tho Rules of Court, 
the whole appeal has been referred to the 
Full Beneh, the ease will be returned, by 
sonsent of parties, to the Division Benoh 
for final disposal, as the appeal involves 
other questions whieh arise in several oon. 
nested appeals and these may be sonveniently 
heard together. The sosta of this referenae 
wil be in the diseretion of the Division 
Beneh. 5 

Freroanr, J.—I agree with the Ohief 
Jastiee. 

N., R. OgaTrERJEA, J.—I agree. I wish to 
‘add only & few words. Sub-sestion (1) (a) 
of section 52 of the Bengal Tenancy Ast 
lays down that a “tenant shall be liable 
to pay additional rent for all land proved 
by measurement to be in excess of the area 


“for which rent has been previously paid by 


him." The excess area is, no doubt, to be 
found out by. measurement, but sush measuré- 
ment by itself eannot show the excess ares 
unless the original area is fonnd, The land. 
lord, therefore, has to prove two measurementr, 
one made at the time of the original settle- 
ment, and the other which may be ealled thé 
re-measurement (with the same standard) 
made for aseertaining the exeess ares. The 
question is, whieh of the two measurements is 
referred to in sub section (6) of sestion 52. 
Sub-sestion (6) was not part of the seotien 
as originally framed; it was added to the 
seotion by Bengal Aot I of 1907, and it is 
sontended before us on behalf of the appel- 
lantas that we ought to see what the law was 


*before, what difficulties were sreated by the 


geotion as it originally stood, and the remedy 
which it was the objest of the amendment to 
provide for, On the,other hand, the learned 
Ploader of the respondents sontends that we 


` e ghould examine the language of the Statute 


we haye to .consider, uninfluenced by any 
considerations derived from the previous state 
of the law, dnd not to start with inquiring 
how the law previously stood, and reliance is 
‘placed on the judgment of Lord Hersehell 
in Bank of England v. Vagliano (2) and the 
judgment of the Judisial Committee in 
Norendrg Nath Sarcar v. Kamalbasini Dasi 
(3). 

There is no doubt that, where the language 
4s plain and unambiguous, the law should be 
assertained by interpreting the language used, 
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though, as pointed out by Lord Horsshell in 
the oase sited above, resort may be had to the 
previous state of the law for the purpose of 
aiding in the sonstrustion of tHe Code, where 
a provision ia of doubtful import, In Wasiman 
Photographic Materials Oo, v. Oompiroller 
General of Patents, Designs and Trade Marks (4), 
where the question related to the construetion 
of sestion 64, gub-sestion (1), of the Patents, 
Designs and Trade Marka Act, 1883 as amend- 
ed by section 10,sub.sestion (1), of the Act 
of 1888, Halsbuzy, L. O., observed: “I think 
ib desirable... ...to say something as to what 
sources of» sonstrustion we are entitled to 
appeal to in order to construe a Statute, 
Among the things which have passe& into 
sanons of sonstrustion resorded in Heydon’s 
Oase (5) we are to see what was the law 
before the Aot was passed, and what was the 
misehief or defeot for whieh the law had not 
provided, what remedy Parliament appointed 
and the reason of the remedy. Now, the law 
before the Ast now in question was passed 
was one which had given rise to sonsiderable 
litigation......," and after referring to the 
remarks of Turner, L. J , in Howkins v. Gather. . 
cole (9) that the Judges have sollested the 
intention: “Sometimes, by considerjng the 
oause and nesessity of making the Ast, and 
quoting with approvel the remarks, of Lord 
Blaekburn in the case of River Wear Oommise 
stoners v. Adamson (23) viz., “in all cases the 
‘objest is to see what is the intention expressed 
by the words used. But from the imperfeo-. 
tion of language, it is impossible to know 
what that intention is without eaquiring 
farther and seeing what the osiraumstances 
were with reference to whish the words 


were used and what was the object appearing. 


from those oireumsíanees which the person — 


using them had in view” observed:— "to eons- ^ 
true the Slatute now in question, itis not only 
legitimate but*highly eonvenient to refer 
both to the former Ast and to the ascertained 
evila to whish the former Aot had given 
rise, and to the later Ast whieh provided 
the remedy.” : 

This ease is later ÜRarsthose sited on ba- 
half of the respondents. It dose not appear, 
however, that Lord Halsbury enunsiated any 
prineiples at varianeg with those laid down 
in the oases sited on behalf of the respondents, 
_or that theyewere intended to be spplieable 

(28) (1877) 2 App. Cas, 743 at p. 768; 47 L. J. Q, 
B. 193; 87 b. T. 643; 26 W. B. 217. 


N 


* 


bx 
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even if tha language of the amending Aot is 
free from ambiguity. The question, therefore, 
is, whether the words "the measurement on 
whieh the claim is based was made” are 
plain and unambiguous, As the landlord has 
to prove two measurements, tte words were 
sonsidered as ambiguous in the ease of 
Umed Ali v. Habibullah | Khajeh Habibullah 
v. Umed Ali) (1), to the desision. of 
whieh I was a pariy; and if they sre am- 
biguous, there is mneh to be said in favour 
of the aontention raised pn behalf of the 
appellant. But upon further consideration 
I agreein holding that the elamm is based 
upon the measurement by which the excess 
areafís found out, and, that being sc, it is not 
open to us to go behind the languege of the 
section. 

I do not agree with the eontentions raised 
on behalf of the respondents, viz , that there is 
no real hardship beaanse the Court only may 
presume, or that the presumption is a rebutt- 
able one. Where no evidense is addused on 
either side, the Court naturally would resort 
to the presumption, and if the landlord oan- 
not prove the measurement and has to ack 
the Court to raise a presumption from a 
resent, practice of settlement being made 
after messurement, it would be imposable 
for the tenant to rebut euch a presumption 
relating toa matter whish might have hap- 
pened generations ago. It ia true that the 
tenant in aclaim for redastion of rent may 
alsoask the Court to draw the presumption 
from such practice of measurement, but oases 
of slaimfor redustion by tenants are rare in 
eomparison with cases by landlords for addi. 
tional rent for exeess ares. 

As for the sontention that the Court san, 
independently of the provisions of sub-section 
(6) of section 52 cf the Bengal Tenancy Aet, 
raise the presumption, from the existence of a 
general praoetiae of measurement, thatthe prag» 
tice was followed in the partienlar oase under 
the provisions of seetion 114, illustration (f) 
ofthe Evidenee Act, I entertain doubts upon 
the point, having regard to what this Court 
has laid down in nean asses as to what the 
landlord has to prove in eneh sase. e 

It is unnecessary, however, to diseuss these 
matters further, beaayse although the provi- 
sions of aub-seotion (6) of gestion 52 of the 
Bengal Tenansy Act, may canse hardship 
upon the tenant, we are bound to give effect 
to the language of the sub-sestion. 
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RicHARDSON, J.—I agree "with the Chief 
Justice. 


Guoss, J,—Iagree with the Chief Justiae, 
Oase remitted to Divi ion Bench, 


ALLAHABAD HIGH COURT. 
:FIRST APPEAL FROM ORDER No. 30 or 1920, 
December 21, 1920. 
Preseni:— Mr, Justieo Tudball and 
Mr. Justice Hafique. 
BHAWANI DIN AND OTRERS— DEFENDANTS 
— APPELLANTS 
versus 
JADUNATH MISIR- PLAINTIFF, AND 
GANESH DATT AND ANOTHER— DEFENDANTS 


— RESPONDENTS. 
Pre-emption— Basis of right— Co-sharers in village— 
Division into mahals, effect of. 


The basis ofthe right of pre-emption is prima 


*facie the co-ownership of the parlies in the same 


mahal of & village. Parties who are no longer co. 
sharers with each other in the bigger unit, unless 
there is something clear and distinct to the contrary, 
have no longer any right after a partition has Beparat. 
ed them completely from their other co-sharers, 
Lp 90, col, 23, ] 

First appeal from the order of the Ad. 
ditional Judge, Gorakhpur, dated the 20th 
of February 1920. 

Dr. S. M. Sulaiman, for the Appellants, 


Mr. M. L. Agarwola, for the Respondents, * 


e JUDGMENT.— This first appealfrom order 


arises out ofa suit for pre-emption. The 
undisputed facts are as follows :— 
The ‘suit relates to shares in two 


villages Mauza Katia and Mauza Sakhwi. 
In the year 1885 these .two villages 
consisted of ore mahal eash and the 
wa:tb-ul arz whioh was drawn dp related the 
exiatenos of a sustom under whioh the ao. 
sharers weredivided into five groups. The 
first group eonsisted of shartk aziz qarib; the 
seaond of sharik aziz baid ; the third of sharik 


- patit; the fourth of Azssadar thok, and the 


fifth of maltkan deh. The two villages were 
at that time divided up into thok and paitis, 
In the year 1895 each village was perfeotly 
partitioned into seven separate and distinget 


- 
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mahale. The usual wajib ul araiz were not 
drawn up atthe time of partition. At the 
next settlement, for eash mahal there was 
reeorded a waib ul arz in whieh the same 
eustom of pre-emption was resorded as had 
been resorded in 1885, It is an admitted 
fast that the plaintiff pre.emptor ia not a oo- 
sharer in mahal No. 1, Mauca Katia, or in 
mahal No. 4, Maura Shak wi, The present 


 sppellanta.defendants before us gave eertain 


property situated in another village to their 
transferors in exehange for a 5 anna, 4 pies 
share in mahal No. |, Mauza Katia and 5 
anna, 4 pier, share in mahal No. 4, Mauza 
Sakhwi. In the year 1895 mahal No, 1, 
Mauza Katia was in the ownership and pos. 
session of a single proprietor, Brajnath 
Shukul Mauza Sakhwi, mahal No. 4, was 
also owned and possessed by the same man 
alone. In these eirsumstanees the Court of 
first instanse held that by reason of the per. 
feot partition, the plaintiff being no .longer 
a co sharer in either of the two mahals, had 
no longer any right of pre-emption as he did 
not some within the custom and dismissed 
the suit. The lower Appellate Court held 
that as the 5th category of ao sbarers with 
a right to pre empt, 
deh, perfeot partition sould not have affeoted 
the rigbts of this category and all malikan 
deh had a right to pre.empt whether they 
were 60-sharers in the makal or not, In thia 
view it allowed the &ppesl and remanded the 
suit to the Court of first instance for the 
desision of other issues, The ease, in our 
opinion, is clearly governed by the rulings in 
Khayal Ram v. Kali Qharan (1) and Digambar 
Singh v, Ahmed Sayel Khan (2). There is 


anotber ruling aleo on the same subject to bee 


found in Muhammad Mahbub Als Khan vw. 
Raghubar Dayal, (3). .1¢ is urged before, us 
that the words malikan deh have a -broader 
meaning than the words hissedar deh, that 
partition orno partition malikan deh, remain 
malikan deh to the very end whereas the 
status of a hisssdar deh is charged by a parti: 
tion. We sannot egree with this sontention, 
At the time hat this wajib ul-arz was drawn 


(1) 29 Ind, Cas. 1000; 184, L. J. 712; 37 A. 
3 


(2) 28 IM, Cas. 84:13 A. L. J. 28655; 19 0. W.N. 
393: 17 M. L. T. 19> 2L. V. 308; 31 0 L. J. 251; 
98 M L J. 856; 17 Bom L, R. 303; ( 915; M. W.N, 
581; 42 L A 10; 87 A. 123 P. C,). 

(8) 80 Ind. Cas. 947; 38 A. 27; 13 A. L. J. 951. 
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up malikan deh and hissedar deh werk ono and 


the same thing. As haa been pointed ont 
frequently the basis of the right of pre- 
emption is prima facie the ao-bwnershio of 
the parties ia the same mahal of a village. 
Parties who are no longer oo-sharers or 
sharers with eash other in the bigger unif, 
unless there is something slear and distinot 
to the contrary, have no longer any right 
after a partition has separated them aom- 
pletely from their other oo-sharers, In our 
opinion the desision of the Court of fret 
instanee was correct. Woe, therefore, allow 
this appedleset aside the order of the Oourt 
below aud restore the dearee of the Court of 
first inatanas. 
costs in all Courts. 


Appeal allowed. 


PATNA HIGH COURT, 
' APPEAL F&OM Ortutnat ORDER No, 97 
or 1919, kE 
Desember 2, 1920, * 
Pressnt :— Mr, Justise Das and 
Mr. Justice Adami 
Thakur BADRI NARAIN SINGH—~ 


PusIntTivB—~APPELLANT 
VOTEUS 
. SUBHKARAN MISSER— DEFENDANT — 
R’sP DEAT. . 


Bengal Estates Partition Act (V B, O, of 1897), as, 26, 
29— Collector's order recording proceeding—Suit to 
contest order—LIimilation, commencement of, 


A suit to contest an order of the Collector record. 
ing a proceeding under section 29 of the Bengal 
Estates Partition Act must be instituted within 
four months of theedate of tha order. Where there 
is an appeal against the Qollector’s order to the 
Commissioner and then tothe Board of Revenue, 
the period of four months laid down by section 25 
of the Act is not extended and Lmitation for a 
suit still runs from the date of the Collector's 
order and not from theedgte of the ultimate order 
of the Board confirming the ofder of the Collector, 
[p. 31, ebl ..] 

Appeal from an order of the Sabordinate 
Judge, Shababad, dated the 20h January 


1219. : 
e Massra. Reendra Prosad and Sambin 


Saran, for the Appellants, 


9 


The appellanta will have ¢hoeir® 


, 


\ 
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SECRETARY OF STATE FOR INDIA €. NARENDRA MATH MITTER, 


Messra. Noresk Chandra Sinha and N. O. 


Ghosh, for the Respondents. 


* JUDGMENT, 

Das, J.I am of opinion that the learned 
Subordinate Judge bas taken an entirely 
sorreot view-of the matter, 

It appears that the plaintiffs, who are the 
appellants before us, instituted a sait for a 

. declaration that the defendants had no right 
to have a certain property re-partitioned by 
the Colleoter, imagmueh as there had been a 
private partition amongst them. Pending 
the disposal of the suit the plainti#e’ applied 
for an injunotion restraining the defendants 
from roseeding with the partition before the 
Collestor, 

It is admitted in the ease that the learned 
Oollestor resorded a proseeding under seotion 29 
of the Estates Partition Aet, and that the suit 
was not instituted till after the lapse of four 
months after the Colleator did reeord the 
proseeding under sestion 29, Ssetion 25 of 
the Estates Partition Aot provides as 
follows :— 

"No suit instituted in a Civil Court after 

‘the lapse of four months after the Collestor 
has resorded a proseeding under seotion 29 by 
any person elaiming any right or title inor 
to a parent estate, shall avail to affest or 
stay the progress of any proseediogs whieh may 
have been taken under this Aot for the parti- 
tion of the ‘eatate,’”’ 
. lb geems to me thatit was ineumbent on 
the plaintiffs to some to the Civil Court 
within four months of the order resording a 
proseeding under seation 29. 

It was argued by Mr. Rajendra Prasad on 
behalf of the appellant that, as the Statute 
gave him the right to appeal to the Gommis- 
sioner and thea to the Board of Ravanua, the 
words in sestion 25 mast refer to the ultimate 
order of the Board eonfirming* the order of 
the Oolleetor. It seems to ms that the 
words of the Statute are too paremptory to 
allow any speeulation to ba made in the 
matter, 

1 would dismiss tbis ‘#ppeal with sosts. 


ÀDAMI, J, —I agree. ii 


Apreal dismissed. 


OALOUTTA HIGH COURT. 
Letrers Patent ÁPPERALS Nos. l anp 2 
or 1920. 

August 30, 1920. 

Present :—BSir Asutosh Mookerjee, KT., 
Asting Ohi-f Justiee, 

Justice Sir Ernest Fleteher, KT., and 
Mr. Juntiee Teunoo. 

Ts; SECRETARY or STATE voi 

INDIA ix COUNCIL— 


APPELLANT 
versus 
Kumar NARENDRA NATH MITTE R~~ 
R4sPONDENT. 


Construction of documents—Sale-certificate — Boun. 
daries not mentioned—-Hstate described by tts name, 


effect of. 


Where in & certificate issued by the Bevenue 
Authorities of the sale of an estate, the boundaries 
of the estate are not mentioned, the estate being 
described by its name only, the purchaser takes 
what comprised that estate as it stood atthe date 
of the sale. [p. 99, col. 2; p. 1u0, col. z ] 


Letters Patent Appeals from the following 
desisions of Mr, Justice Richardson and Mr. 
Justice Greaves, dated the 7th May 1920, who 
were equally divided in opinion as to the dee- 
yee to be made in Appeals from Original Des- 
ree Nos. 108 and 109 of 1908, against the degi- 
sion of the Sabordinate Judge Backerganj, 
dated the 6th Ostober 1617 

FAOTS appear from the following judg- 
ment of 

R ouarpson, J.—(May 7, 1920). The 
appeal arises out of a suit bronght by the 
plaintiff against the Sasretary of State for s 
deolaration that the assessment made under 
Aot LX of 1847 on sertain alluvial landa in 
the plaiatiff'a possession, is ultra vires and for 
incidental reliefs, The suit is dirested 
against the desision of the Board of Revenue, 
dated the 27th April 1914. 

Briefly, an estate within the Sunderbana 
in the Distriet of  Biskerganj, known as 
Sonakhali or abad Sonakhali, was held by 
Government a3 a khas meal, 1t was, however, 
in the sharge of Mossrs, Morell and Com. 
pany as traradars (Exhibits A and B (2)], 
In 1859 a detailed Survey of this estate 
was made by Daputy Oollestor, Mr. G imez, 
A ch:tta or field book was sompiled giving 
particulars of eash plot and front that a 
Khatian (or abstrass), a ¿arij jamabandi 
(or Rant Roll with totals} and a map of 
the estate were prepared. We were told 
that the khatian gives the plots held by 
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each tenant as shown in the chitta and map 
and that the names of the tenants, but nof 
the numbers of the plots, are entered in 
the tert} jamabandi. The total of the rents 
payable, omitting fractions of a rupee, was 
to inorease by annusl inorements from 
Rs. 4,394 in 1266 (1859 60) to Rs. 8,625 in 
1973 (1866-67) and Rs, 9,964 in 1280 
(1873-74) [Exhibit B (2)]. The total area 
of the estate was treated as  sonstant 
thronghout and is given as 10,780 bighas 
or 3,563 acres, including 538 bighas of uneul- 
tivable land [Exhibits B (1) and B (2)] 
It was probably expeoted that there would 
be a progressive extension of cultivation. 
within the area of 3,563-acres. 

In 1265, it was desided to sell this estate 
by austion, “accordingly to the usage of 
khas mehals" as "nearly the whole of the 
lands” were then under cultivation. This 
appears from & Rubakari of the Commis. 
sioner of the Sundarbans, dated 9th October 
1665, Plainly, the intention was that the 
estate should be sold as & permanently 
settled estate. The statement of the Set. 
tlement of abad Sonakhali" appended to 
the Rubakart shows that the permanent 
jama or revenue was saleulated, on the basié 
of the rentals of 1273, at Rs. 5,865 or, with 
an addition for road cess, at Hs. 5,923, for 
the area of 3,563 gores., 

The notification of sale has not been 
printed but the sale took place on the 9th 
February 1866, when “abad Sonakhali” was 
knooked down to Messrs. Morell and 
Company, at Rs. 44000 (Commissioner’s 
Rubakari, dated 9th February 1866). They 


* eeocived as their title-deed, a eale-eertifieate, 


dated 13th March 1866, and a week latet 
exesuted a doul kabuliyat by whish they 
engaged to pay the. revenue assessed, . The 
plaintiff has sueceeded to the rights and 
liabilities of Messrs. Morell and Oom. 
pany . under’ these instruments and the main 
question in the oase depends ou their oon- 
atrustion. 

Sonakhali is bounded on the west and 
the north by the river Sapleja. The Reve- 
nue Survey of the district was completed 
by 1862 ani comparison of íhe Survey 
Map of ethat year with Gomez’ Map of 
1859 shows that in the interval the river 
had receded and that the greater part of 


-the lands now in question had accreted to 


the khas mehal, This somes out elearly in 


description en the face of this 


the somparative map prepared in 1912-18. 
On the evidense, ii may be inferred that 
no substantial ehange took plaee between 
1862 and 1866, The question then is, whe- 
ther these lands whieh acsreted before 1866 
and were, therefore, under Regulation XI 
of 1825, part and parsel of the khas mehal 
in that year, were, in the language of 
Regulation 1I of 1819, ineluded “within 
the limita” of the estate sold to and perma- 
nently settled with Messrs. Morell and 
Oompany, .Thege is noe doubt that the 
khas mehal extended to the river, and the 
plaintiff efaims the entirety of the khas 
mehal up to the river as if was in 1866. 
It is eontended for the Seeretary of® State 
that Messrs. Morell and Oompany took only 
the 3,563 acres measured by Gomez or that 
the estate sold extended only to the river as 
it was in 1859, i 

Granted that it was open to the Revenue 
Authorities to sarve out any portion of the 
khas mehal and settle if permanently, it has 
still to be considered whether they took that 
oourso, . 

If we turn back to the sale certificate, | . 
is begins by oertifying “that the proprietary 
di of Government to the under. mgntioned 
estate situated in the Baokergafj portion 
of the Sundarbans has been sold to" tha 
Morells. It goes on to say that "the sale 
was subjest to existing leasps and to the 
rights sonferred by the Settlement proeeed- 
ings and laws in foree.” That sondition. 
does not help the Seoretary of State besause 
the question is, what were the righés of the 
parties under the Settlement proceedings 
and the laws in forse. ‘The under-mentioned 
estate” refers to the deseription in tabular 
form with whieh the dosument ceoneludes, 
The first two columns, headed "No. of 
estate" and “No. on the Distrist Roll” 
are blank. TRe third column gives the 
name of the estate as "Sonakhali^" The 
fourth column gives the area in aeres 
3,563, odd, and the next three solumns, 
the revenue assesqed. The rest is of no 
importance. There " mo express reference’ 
in the doaument to Gomez’ proseedings or 
the papers prepared by him and no boundaries 
are stated. . 

In my opinion, the prinsipal or governing 
document 
is the name of the estate. The mere 
addition of the area in  aeres and the 
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revenue assessed as on that area is not, 
to my mind, suffisiently presise or definite 
to impair the forse of the general desorip- 
tion “Sonakhali.”’ No boundaries being ex- 
pressed, whether you take the deseription 
"Sonakhali" or the deseription “3,563 aeres” 
evidénse might be nesessary to identify 
the subjest of the sale. Bat 'Sonakhali" 
implies the known, or supposedly known, 
boundaries of Sonakhali. It is equivalent 
to “the estate known as Sonakhali” and the 
ease seems to me very near he ordinary oase 
of a property deseribed by boundagies with 
an area added which passes to be *inagsurate 
and falls to be treated as falsa demonstratio, 
If i afn right, the sale-certificate conveyed 
the acoreted area. 

It is said that the doul kabultyat, whioh 
again is headed “doul settlement of abad 
Sonakhali” refers to Gomez’ tertj jamaband: 
but it is impossible to assertain any bound- 
aries from that dosument alone without 
the khatian, chitta and map whieh are not 
mentioned and whieh, therefore, in my 
opinion, aro not incorporated, by referense 
,or relation. Moreover, I doubt ‘whether the 
kabuliyat ean be used for the purpose of 
adding. to or subtracting from the plgin 
meaning And intention of the sale sertifisate 
according to its true  eonstruetion, though 
it might be used to slear up an ambiguity. 
After all, the goul kabultyat merely sontains 
the engagement of the purshasers to pay 
ethe revenue assessed and gives details of 
how the assessment was arrived at. If the 
caloulation was faulty, it cannot afterwards 
be altered, The asorated area was perma- 
nently assessed, if it was ineluded within, 
or formed a component part of, an area to 
whieh a permanent assessment was allosated. 
This would have been so, if the estate had 
been permanently assessed in 1793 Regula- 
tion II of 1819, seetions 1 afd 31: Secretary 
of State v. Fahamidannissa Begum (1)]. The 
Regulation lays downi in terms “no plea of 
error or fraud" or "any pretext whatever" is 
to affest a Settlement oneg made. The only 
lands liable to ass@ssYhent under Regulation 
II of 1819 and Ast IX of 1847 Bre lands 
“gained by’ or ‘added to’ an estate “sinse the 
period of the Settlement." [Secretary of 
State. v. Fahqmidunnissa Begum (1)1. 


(1) 17 I. A. 40 at pp, 47, 49; 17 C. "590 at pp. 597," 
699; 6 Sar. P, OC, J, 891; 8 Ind, Doo, (w.s) 933 


(P. Q.). 


That principle seems to me io apply equally 
whether the Settlement was made in 1793 or 
subsequently. The proseedings taken by 
the Government to assess these lands were 
taken under that Regulation and that Ast. 

In wy opinion, asI have said, on the 
sonstruction of the sale certificate, the whole 
khas mekal of Sonakhali ineluding the acoret- 
ed area was sold,the whole bearing and 
aharged with the revenue assessed on an as. 
sumed area of 3,563 acres. 

If I am wrong, and if the sale-sertificate or 
the certifisate and kabuliyat taken together 
are ambiguous in this respect, the question 
arises whether we may look to the sub- 
sequent eonduct of the parties to olear up 
the ambiguity. Such an ambiguity is 
"latent?" and not “ patent, ” Therefore, 
evidence to show the meaning and supply 
the defects of the dosuments is not shut out 
by seotion 93 of the Hvidence Act. I have 
already referred to evidenos admissible under 
proviso 6 of section 92, which shows how the 
language is related to the fasts whieh existed 
at the time. The evidense I now have in 
mind is, | think, admissible under sestion 
96 or sestion 97. If that be so, I may, with 
a clear conscience, apply to an Indian ease 
the principle laid down by the Privy Counoil 
in Waotcham v. Atiorney-General on behalf 
of the Government of the Hast Africa 
Protectorate (2), that, given an ambiguity 
inf an instrument, evidenee of user under 
it may be reeeived in order to show 
the sense in which the parties used the 
language employed. 


It appears that Messrs. Morell and Com- 
pany’s Solisitors did ask for boundaries, 
The letter is torn and the date missing but 
the Deputy Collestor’s note at the foot is 
dated the 6th February 1866, before the 
gale, On the 19th February, after the sale, 
Mr. Gomez cautiously replied that it was 

"not usual to furnish the boundaries of 
Government estates after they are sold,” and 
suggested that “the applicants ight take 
copies of the measurement papers and Settle- 
ment records, if they like.” The answer 
left the question of boundaries depending on 
the title-deeds. Probably, if there was any 
doubt in the minds of Messrs, Mérell and 
Company, who were already in possession as 


(2) (1919) A. C. 638; 87 L, J. Iw C, 150; 847, L, 
Ik, 481; 120 L, T. 268, 
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sjaradars, the “doubt bad referense to the 
boundaries between Sonakhali and the adjoin- 
ing estates on the south and west and not 
to the boundaries in the direstion of the 
river. It must be remembered that, by £:roe 
of Regulation XI of 1825, the sesreted 
area had acoreted not only to Sonakhali 
but also to the tenancies to which that area 
was physically attached. 

There ean be little doubt that, after the 
sale, Messrs. Morell and Company took 
possession of the whole estate and that 
revenue was paid and assepted in respest of 
the whole, Moreover, the proseedings whioh 
have now been taken under Ast IX of +547, 
assume that the lands are part of the estate. 
Tfthey were not throughout part of the 
estate, neither Messrs. Morell and Company, 
nor the plaintiff, as their successor, would 
have any title to them at all, The lands tay 
between Gomez’ 3,563 sares and the river. 
Qut off from the khas mshal, they would 
have formed a separate and independent 
property, hitherto left derelict and unrecog. 
nised. The lands whieh have asoreted since 
1866, would have appertainelto this derelict 
property and not fo the estate permanently 
settled. The true remedy of the searetary 
of State would have been, not proseedings 
under Aot IX of 1847 but ejestment. I do 
not say that there ia any estoppel against the 
Sesretary of State. "It is no easy matter to 
estop the Crown in any of its legal prooged- 
ings" [Lord Danman in O' Jonnell v. Heg. 
(3)]. I merely state the frets as evidence 
of sonduet supporting the view which I take 
of the meaning of the relevant doou- 
ments. " 

The ordinary unit of revenue administratiqn 
is the Mousa or village area. Sonakheli was 
not called a Mouzq at the time of thg sale 
but later the estate appears to have been 
divided into the three Mouzas of south 
Sonakhali, .north Sonakhali and middle 
Sonakhali (First Report on the proseedings 
ander Aet LX of 1347, dawd 23cd Augast 
1913). Nobody ever supposed that these 
Mousas did not extend to the river, but were 
bounded by an irregular line, not demareated, 
lying somewhere nhort of the river. 

The fest might be suggested, what would 
have passed ata sale for arrears of revenue ? 


(8) (1844) 11 Cl. & Fin, I65/at p. SRG: 9 Tur, 25; le 


Cox O. 0.419965 R. R, 09, 8 E, R, 1061; 7 Ir, L. E, 
261i 5 St Tr (x. s.) l . 


But possibly the answer to thet might de. 
pend on the title.deeds anf so earry the 
question no further, 

The truth is that the claim of the Revenue 
Authorities to assess the Jands was not based 
on the view that they did not appertain to 
the estate settled. It was based on a 
misapprehension of a sentense or expression 
in the judgment of the Privy Counsil, in 
Jagadindra Nath Roy v. Secretary of State (4). 
The sentenee runs :— But when the question 
arises whether lands shownon a particular 
that or Survey map made sinse 1793, were or 
were nof iacluded in the landa charged with 
the assessment permanently fixed in 1793, in- 
quiry is at onoe enlarged...” The expneasich 
"the lands sharged with the assessment" 
includes, of souree, not only, as seems to have 
been sometimes thought, the lands whioh were 
taken into assount in somputing the assets 
but alao all other lands ineladed within the 
limits or assertained boundaries of the estate 
settled, ?, e, all lands whieh were a 
component part of the estate settled, This is 
slear from the paragraph on page 52 of the 
report where the effest of Kakamzdanntssa’s 
case (1) is summarised. The revenue is’ 
charged on the whole estate in that sènse, 
Atiditional revenue san only be sessssed on 
lands whish are subsequently added to the 
estate. À 

I sonelude, therefore, that the Revenue 
Authorities are not entitled to ‘assess the lands 
whioh acereted before 1865, to additional, 
revenue, As I have said that the lands 
which acsreted before 1866, are substantially 
identical with the lands whieh had assreted 
by 1862 (as shown by tha Revenue Survey 
Map), and as the Board of Revenue states in 
its decision that the liability to assessment of 
the assretiona subsequent to the Revenue 
Survey was not disputed, I might stop there, 
Bat I feel thatel ought to add a few words on 
eertain other matters whioh have baen adverte 
ed to in the sourse of the proaeedings. 

If [ am right so far, the estate sold and 
settled extended at least to the eastern and 
southern bank of theWagleja river. Tae ques- 
tion bas been raised whether Messrs. Morell 
and Company besame entitled to the bed of 
the river ad medium, filum aquae on the 
principle adverted to in Maharaja of Burdwan 
v. Secretary of State [Sedretary of State for 

(4) 80 I A. 44 abp. 53;80 C. 291 at pp. 800, 
301; 7 O W, N. 193; 5 Bom, L. R. 1 (P. O), | 
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Indía v. Biioy Qhund Mahatap] (5) generally, 
thai would depend, ia the first instanse, 
on the furfher question whether the 
Sapleja was a publio navigable river. 
In the decision of the Board there is no 
express finding that the river was navi- 
gable in 1852 and 1866, It is, however, 
described as being then a broad river 
whieh has since shrunk, In Mr. Beveridge’s 
assount of the Distrist of Baskergunj (1876), 
sertain rivers insluding the Sapleja are .de- 


` seribed as "ratherearms of the sea” than rivers 


(page 18). In Hunter’ Statistical Account 
of Bengal (1875, Volume V, pagb 166), the 


Fiver, is ineluded in a list ' "fanoríod navigable 


throughout the year by native oraft of fifty 
tons burden." I should ba prepared to hold 
that the river was navigable in 1856, but it 
is not necessary to deside that. On the 
evidenee, the khas mehal did {vot extend 
beyond the river bank, Here the presise 
area of 3,563 asres and the Revenue Survey 
Map both same to the aid of the Government. 
Neither in 1559, nor in 1862 or 1866 was the 
river or the bed included. 


Then the proceedings of the Revenue 


Authorities under Aot IX of 1547 were sub- e 


jected to attack. On this part of the sate I 
shall be very brief, as I agree with the reason- 
ing in the desision of the Board of Revenue. 
By a Notifisation, dated the 2nd Ostober 
1960, published in the Oalcutia Gazette, the 
Lieutenant.Governor dirested a Survey of 
riverain lands in the Backergunge District, 
It was originally intended that this Survey 
should be made part passu with the Survey 
of the District and the preparation of a Re- 
sord of Rights under Chapter X of the Bengal 
Tenanoy Ast. That eourse was found inson- 
venient, and the riverain or diava Survey 
proper was postpened. It was eventually 
carried out between the years 1910, 1915, 


. and a "Final Report on the diara operatione! 


prepared by the diara Deputy Collector, Rai 


Saheb Hara Kishore Biswas, a witness in . 


this oase, was published in 1916, The Report 
shows that the operwtibus were eondusted 
with considerable sare under the supervision 
of the WUirestor of Surveys. Appended to 
the Report isa Notification by Government, 
dated the 19th January 1917, approving the 


Survey, . 


(5! 46 Ind, Cas, 805; 46 C. 890 at p. 408; 22 0. W. 
N. 872, 


Paragraph 5 of the Report i is short and may 
be quoted, for the explanation given of the 
word daimi which oocurs frequently in the 
proseedings:— 

"5. It should be noted here that in the 
ease of duim? estates, +. e, estates settled 
permanently after the Desennial Settlemsnt, 
eomp&arison was made also with the daimi 
Settlement map or chiióa, as the ease might 
be, and the assessment made on the basis of 
the dazmt Settlomert." 

I agree with the Board that the result of 
the dara Survey as regards Sonakhali and 
the somparison of the déara survey maps 
with the Revenue Survey Map of 1862 and 
Gomez’ Map of 1859 must be aseepted as 
ascurate. The opinion of the learned Sub. 
ordinate Judge that Gomez’ Map is inacou- 
rate is based apparently on the report of the 
Civil Court Amin whom he appointed to make 
a losal investigation. I must dissent from 
that opinion. The attention of the Subordi- 
nate Judge was apparently not dirested to the 
Board's observations on this point. As to 
Rai Sahib Hara Kishore Biswas, he may not 
have given his evidense very olearly; hia 
recollestion may have been confused as to 
the order in whish sertain things were done, 
but be does not deserve the strictures pased 
upon him and we have hisreport as well as 
his evidence, 

An objection was taken on the ground that 
the Distriet’ Survey Maps prepared for the 
purpose ofthe operations under Chapter X 
of the Tenaney Ast were utilised for the 
diara Survey. The objestion is groundless, 
Under Act I< of 1847 the conduat of a Survey 
is left to^ the Revenue Authorities, There waf 


*nothing to provent them from using the 


Distriot Survey Maps and it would be contrary 
to common sense to say that the same work 
must be done twiee over.  Looal verifigations 
seem to have been made to meet objeations 
taken by proprietors, Theré was. a losal 
verification in the present ease. 

The objeetion that the eomparison of 
maps under Aet IX of 1847 must bə confined 
to a comparison of the new Survey Map with 
the preceding Survey Map fails for the 
reasons stated by the Board, whieh rest on the 
judgment of Privy Oounoil in Jagadindra 
Nath Boy's case (4). I have already referred 
to the passage in connestion with an expres- 
sion used by their Lordships whieh hag 
been turned to'e purpose alien from tboir 
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Lordships’ minds, In the present sonneation 
the passage is relevant and deoisive to show 
that the  somparison between the two 
Revenue Maps having diselosed a prima facie 
ease for inquiry, if was competent to the 


Revenue Authorities to make further inquiry: 


and to resort for that purpose to Gomez’ Map. 
The First Report of the proeeedings under 
Ast IX of 1847, dated 22nd August 1918, 
which I have already had  oesasion to 
mention, shows that the proper course was 
adopted, thongh 16 ig spoken of as having 
been adopted in “error.” The error, of 
course, was that the inquiry had not origin- 
ally been carried far enough and that at 
first the evidense afforded by Gomez’ Map 
had been left out of aasount, 


Finally, an objection was taken that the 
Revenue Authorities had assessed the ad- 
ditional revenue temporarily, This objeetion 
is met by Ast XXX of 1858. 

In the result, though for different reasons, 
I come very much to the same oconalusion 
as the Subordinate Judge, though I sannot 
afirm his dearee precisely as it stands, I 
would modify it as follows : — 


Deslare that the land whish sascoretede 


before 1866 formed a eomponent part of 
the plaintiff's permanently settled estate of 
Sonakhali, and that defendant is not entitled 
to additional revenue in respsot thereof, the 
course of the river in 1€66 to ba taken 4s 
identical with the sourse of the river as 
shown in the Survey Map of 1862; deolare 
that the defendant is entitled to additional 
revenue on lands found by the Revenue 
eAuthorities to have acoreted sincg 1866; 
declare, finally, that the plaintiff is entitled, 
to a refund of the additional revenue 
paid in respest of the lands as aforegsid 
whioh asoreted before 1866 with interest 
at 6 per sent. per annum till realisation, 
but not to any refund of additional revenue 
paid if respeat of the lands as aforesaid 
whish asareted before 1866. 


In effeat, in my opinion, the appeal fails 
and the plaintiff is entitled to his aoats. 

This judgment governs Appeal No, 109 of 
1918, whieh, we are told, turns on questions 
identisal én substanee with those dissussed in 
the present case, | 

I regret that my view differs from that of 
my learned brother, Greaves, J., wha would 
allow the appeal, 


In the eireumstanses, the desree of the 
Court below willbe confirmed under olause 
(2) of seation 98 of the Ciwl Prosedure 
Code. There will be no order as to sosts. 


Greaves, J.—-(May 7, 1990).—In these 
appeals the Seeretary of State, who was the 
defendant in the lower Oourt, appeals from, 
two desisions of the Subordinate Judge of 
Bakergunj, dated the 6th Ostober 1917, 
whereby he held that oertain allavial lands 
were not liable e assessment to revenue, 
inasmush as they lay within the permanently 
settled estate of the plaintiff, I will deal first. 
with Appeal No. 108. 

On the 13th Marsh 1886 the Deébuty 
Collector granted to the plaintiff’s predeses- ` 
BorB-in title a sale-cortificate certifying that 
the proprietary right of Government to the 
under mentioned estate had been sold to them 
on eertain conditions, The purehase.money 
was stated to be Rs. 44,000. The eertifisate 
states the name of the estate as Sonakhali 
and the area as 3,563 acres, 3 roods, 26 poles 
and the Government revenue as Ra. 5,835-3-6. 
and road-oess as Rs, 58-106, a total of 
Rs, 5,923.14.0. On the 20th March 1366 
the grantees of the sale-certifieate exeonted 
a doul kabultyat i in respeot of the eproperty.. 
It is headed "dou! Settlement of abad 
Sonakhali resumed khas mehal appsrtain- 
ing to the Sunderbans within Distriet 
Bakergunj of the Court of the Oom- 
missioner of Sunderbans" and beneath, under 
the heading " name,' > the following oecurs:— 
“Settlement of the ‘time’ of A, W. B, Gomez; 
Esq., Commissioner of the Suuderbans, total 
area of land entered in the terzj of the ryotwart 
jamabandi of 1861 is 3,563 aeres, 3 roods,’ 
26 poles (and in bighas) the bigha being 
measured by a rope of 80 onbits length 
10,780— 17, deducet uneulturable land as given 
in the terj of éhe said jamabandi mone 
bighas 10,242 — 6,” 


Below occurs the ealeulation of the perma. 
nent jama from 1273 B. S, (1866 A. D.) 
ascortding to the terg) Jot the aforesaid ryot: 
war jamaband:, 

Shortly put, the sontention of the parties ig 
as follows:— The appellant sontends that 
what was settled was am area of 3,563 acres, 
3 ‘roods, 26 poles as entered in the terij 
gamaband:, whereas the respondent sontends 
that what was settled was abad Sona&hali, as 
existing at the date of the Settlement, 
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The dispute has arisen in ‘the following 
manner:—The Government, under the pro- 
visions of Att IX of 1847, have resently 
oarried out a Survey (I note in passing 
that a dispute has arisen with regard to 
this Survey) and slaim to assess the respond- 
ent to revenue in respest of land whish 
has ascreted from the Sapleja river which 
lies to the north of the settled land and 
in 80 doing they slaim that the assess- 
ment should extgnd as well to eertain lande 
which had asereted at tle date of the 
Settlement in 1866, as to othefs whioh 
had assreted sinae ; the respondenta contend 
That «n 1566 the land was settled and 
revenues was assessed on the basis that 
abad Sonakhali  sontained all the lands 
which in 1866 had  asereted from the 
Sapleja river, and that that river formed 
the northern boundary and north-western 
boundary of the mehal settled with them. 
The history of the Settlement is as follows: 
Prior to 1860,the lands formed part of 
the Government khas mehal and had been 
let out in #jara to Messrs. Marelland Oo., 


' the purebasers and the predecessors-in-title 


4 


of the plaintiff. In or about the year 
1860 the Government desided to sell ethe 
lands by auction and orders were issued (see 
the robakart of the Sundarbans Commissioner, 
Mr, Oaspersz, dated the 9th Ostober, 1865) 
for fixing the revenue and preparing the sale 
notifisation, In the robakari the following 
appears— statement of the Settlement of 
abad Sonakhali” and below appears “the area 
and the jama.” 

The sale was held on the 2nd February 
1866 and abad Sonakhali was sold to Messrs, 
Morell and Oo., the plaintiff's predecessors-in- 
title, for Rs. 44,000, 

Iu February 1866, Messrs. Morell and 
Oo, wrote, through their Solicitors, asking 
for the boundaries of Sonakhali whish they 
had purehased;in a reply of the 19th 
February 1866 it was stated that it was 
not usual to furnish the boundaries of 
Government estatas ater they were sold bnt 
that the appellant might take sopieg of the 
measurement pepers andSettlement Reoords if 
they liked. ` 

The ierij of the ryohwari jamabandi same 
into existense in the following manner:—In 


1259 the estate was surveyed by Mr, 
Gomez on  bshalf of Government and 
Exhibit O is a part of the chtita 


7 


prepared at that time; Mr, Gomez alao pre- 
pared a map ; it war, I think, prepared later 
but was based on his Survey of 1859 ; the 
Survey showed the area of 3,563 nores, 3 roods, 
26 poles and from the chitta and khatsan 
prepared at the time of the Survey, the erz 
jamaband: or ieri) of the ryofwart jamabandz 
was prepared; this sontains this measurement 
of the various plots whieh total 3,563 asres, 
3 roods, 26 poles and also the jama of each 
plot. It does not contain the numbers of the 
plots but these, I understand, are easily as- 
oertainable from the other dosuments pro- 
pared at the time of the Survey and it is not 
disputed that these plots are now capable of 
identifioation and that none of them are 
ineluded in the land now sought to be assessed; 
it is, therefore, abundantly clear, if these 
documents can be looked at for the purposes 
of this ease, that none of the lands included 
in the assessment now sought to be made 
were assessed to revenue when the terz} jama- 
bandi was prepared which is the basis of the 
plaintiff's present assessment, 
In 1861 and 1862 the Government made a 
Survey under Act LX of 1847 and the map 
eprepared at that time shows that lands had 
accreted from the Sapleja sinoe Gomez’ map 
was prepared based on the Sarvey of 1859. I 
have referred to these matters as they form 
part of the history of the sase and beeause 
they were referred to by the learned 
Vakils on both sides, but my own view is, that 
the question whioh arises for decision must 
fall to be desided upon the sonstruotion of the 
sale-sertificate and the doul kabuiiyat and, th\at 
it is only if these show any ambiguity that 


. we are entitled to sonsider other matters in 


order to arrive at the solution of the question 
before us, 

e were referred’ to various maps in 
the sourse of the sase, but I need only 
refer to one, of them, Map No, 15,— 
“Comparative Map, Sapleja' rivers Thana 
Mathbaria, soale 4inshes to the mile, season 
1912 1913—" whish makes the matters indis- 
pute clear. The yellow line on this map is 
Gomez’ line, beyond this in 1859 lay the 
Sapleja river as the bonndary on the north and 
north-west, the line directly to the north and 
west of this is the line of the Survey cf 1862 
and the shaded purtion between these lines is 
land whioh had asoreted between 1859 and 
1862 and the shaded portien to the north 
and west is land whieh has sinss assreted, 
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If, therefore, Gomez’ line was the respondent’s 
boundary in 1866, the Sapleja was not the 
boundary but the boundary was in part the 
Sapleja and in part the southern boundary of 
land assreted up to 1862, with the result that 
the plaintiff has no slaim to any land whish 
has asoreted sinse 1836,88 itis an aseretion 
not to bis estate but to the land whish had 
asoreted up to 1866; if, on the other hand, the 
plaintiff's boundary was the line of 1862 
Survey, the aceretions since 1866 are aasre- 
tions to.his land in respeot of whioh he has 
certain rights under the Regulations, 

It is now nesessary to return to the sale. 
certificate, Exhibit 1, and the dou! kabultyat, 
Exhibit B-1; and, in my opinion, upon the 
true oonstrustion of these documents what 
was settled was a defined area of 3,563 acres, 
3 roods, 26 poles as entered in the fert) of the 
ryotwar? jamcband: of lxdl. It seems to me 
that when you have, as here, a definite as- 
sertained area mentioned, that this must be 
taken to be the governing description and 
I sannot see that there is any such ambiguity 
ae, would justify an embarkation on the some- 
what speoulstive enquiry as to what is meant 
by abad Sonakhali. This is not a ease where* 
you have land sold by varying deseriptions, 
a3 for example, where boundaries and area 
are both given and the area comprised within 
the boundaries given differs from the area; 
nor, again, is it a case where you have a sale 


‘Of Blaskaore and the area given and the eloses 


in Blackacre whieh have been oeoupied as 
part of it for many years differ in area from 
the stated area. These are eases where you 


have two descriptions whioh conflict, In the 


present ease I do not think that this is soe 
así think, as already stated, that thi» is a 
sale of a defined area of a sertain acreage. 
But if this is not so, then I think this is a 
ease where the rule stated in Norton on Deeds, 
at page 107, applies, namely, that where a 
deed sontains both a general, vague or ine 
definite and also an exast, partioular or defi- 
nite statement not insonsistent with the for. 
mer the latter mast prevail and see Doed, 
Meyrtek v. Meyrick (6), Doe d. Smith v, 
Galloway (7). The result is that I think that 
the eontention of the appellant is aorrect 
* e 


(6) (1882) 2 Or. & J, 223; 2 Tyr. 178; 1 La J. (N. s.) 
fix, 73; 87 R. R. 687; 149 E. R., 96. 
(7) (1838) 6 B. & Ad. 48 at p. 51:2 N., & M. 240; 2 


L J, (N. 8) K. B. 182, 110 E. R. 703; 39 R. R. 351. 


and that what passed to the respondents 
predecessors-in title in 1866 was an area of 
3,563 acres, 3 roods, 26 poles at an annual 
gama of Re. 5,£65-3-6, It follows from 
this that none of the land hatehed blaok 
and the map already referred to formed part 
of the respondent’s estate by asoretion or 
otherewise and that he has no rights in res- 
peat thereof; acsordingly none of the questions 
disoussed by the learned Subordinate Judge, 
and raised beforq us, with regard to the resent 
assessment and the proseedings leading up 
thereto arise for our deoision. It was open 
to Government, inthe view 1 take, to den) 
with these aecretions as they pleased dnd to 
settle them with the respondent or with any 
one else upon suoh terms as they thought fit. 

In the result, I think that the appeal should 
succeed and thatthe suit should stand dis- 
missed and that the appellant should have 
eosts in this Court and in that of the 
Subordinate Judge, and that the sum of 
Rs. 197 direeted to be refunded and any 
interest thereon should be re.paid to the 
appellant by the respondent if it has in faot 
been paid. 

It is sonoeded by both sides that the 
priheiples of this judgment govern Appeal 
No, 109 which I should deoree with -sosts 
here and in the Court below and I would 
direst the sum of Hs. 368 direeted to be 
refunded, if paid, and any interest paid 
thereon must be refunded, But as my 
learned brother takes a different view, the 
judgment of the lower Court will stand and 
there will be no order as to the sosts of 
these appeals. 





Babas Ram Oharan Mitra, Dwarka Nath 
Ohakrabartt and Surendra Nath Guha, for - 
the Appellant. 

Babus Mahertira Nath Ray, Narendra’ 
Ohandra Bose, Btreswar Bagcht and Satyendra 
Nath Mitra, for the Respondent, 


JUDGMENT, 


Mooreren, Aore. O%J,---This ns an appeal 
under alause 15 of the Letters Patent from 
the judgment of a Division Oourt oom- 
posed of two Judges who were equally 
divided in opinion as tothe desree to- be 
made in an eappeal from original deoree. 
‘Mr. Justice Rishardson was of opinion that, 
subject (o a slight variation in the desres 
of tte Subordinate Judge,-the appeal pres 
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ferred by the defendant should be dismissed. 
Mr. Justice Greaves, on the other hand, 
was of opinion that the appeal should be 
allowed and the deeree of the Subordinate 
Judge in favour of the plaintiff set asids 
in its entirety. The result has been that, 
under sestion 98 (2) of the Civil Procedure 
Code, 1908, the deoree of the Subordinate 
- Judge has been confirmed. 

The suit which has sulminated in thie 
appeal was instituted againste the Seoretary 
of State for India to contest the le ality of 
an assessment made under Act IX of 1547 
onesertain alluvial lands claimed by the 
plaintiff as proprietor of a permanently 
settled estate, called Sonakhali. The estate 
1g situated within the Sundarbans in the 
District of Baekerganj, and, in the middle 
of the last eentury, was held by Govern. 
ment as a kkas mehal in oharge of Morell 
‘and Oo. as zjaradars, In 1865,the Revenue 
authorities deoided to sell the estate by 
auction as a permanently settled estate. 
In the Calcutta Gazette of the 10th January 
1866, it was aesordingly notified that the 
proprietary right of Government to this estate 
would be. sold on the 2nd February 186, 
to the highest bidder above the upset price, 
The advertisement stated that the purchaser 
would be subject to the eonditions of sale 
notified by the «Searetary to the Board of 
Revenue with the additional condition that 
the purchase would have effest from the 














Bengali year 19273, The estate to be 
sold was” deseribed in a gohedule as fol. 
lows :— 
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At the sale, the  Morells besame the 
purchasers for a sum of Rs. 44,000, 
and on the I3th Marah 1866 a sale- 
certificate was granted to them.in whieh 
the conditions of sale were set ont, and the 
estate sold was described in terms identisal 
with those we have quoted from the advertise- 
ment of sale. The present plaintiff is the 
pucsessor-in-interest of the Morells whose 
right, title and interest was purehased 
by his grand.father at a sale in exesution of 
a mortgage dearee. On the 13th May 1912 . 
the Revenue Authorities instituted proaeedings 
under Ast IX of 1847 fora Survey of the 
estate whieh terminated in an order by the 
Board of Revenue, dated the 27th April 
1914, whereby revenue was assessed on 22,248 
acres of land. The plaintiff thereupon 
institated the present suit for deolaration 
that the assessment was ulira vires, as no 
portion of the disputed land had been formed 
by alluvion since the Permanent Settlement of 
estate made with his predeeessor.in. interest, 
and he also prayed for insidental reliefs. "The 
Subordinate Judge deereed the suit and des. 
lared in substanee that the land ineluded 
within the outer boundary line of the Revenue 
Survey Map was not liable to be assessed with 
revenue, The present appeal was, thereupon 
preferred on behalf of the Sesretary of State 
for India with the result already stated, 

The determination of the question in oon- 
troyersy between the parties depends upon 
the true construotion of the sale-cortifieata 
granted to the purchasers of the estate on the 
13th Marah 1866, The contention of the 
plaintiff is, that the estate known as Sonakhali, 
at the time when the sale was notified, passed 
to the purshasers; the argument on behalf 
of thé Secretary of State is, that nothing 
passed to the purchasers in exoess of the area 
specified in the sale notification, Mr. Justice 
Rishardson has held thatthe governing des- 
sripfion on the fase of the sale-sertificate im 
the name of the estate, and that the addition 
of the area in asres did not impair the foros 
of the general description, Sonakhali. Aa 
no boundaries are mentioned, the insertion of 
the name Sonakhali in the sale-eertificate 
would imply that what passed at the sale 
was the estate known as Sonakhali at that 

etime, We further know that there had been 
a Revenue Survey in 1862-1863, and the map 
prepared on that ossassion shows Sonakhali 
as bounded on the north by & river Sapleja 
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The inference would thua legitimately follow 
that, whenthe estate Sonakhali was sold on 
the 2nd February 1866, what passed to the 
purshacers. was Sonakhali bounded on the 
north by the river Sapleja, There is also 
evidence to show that no substantial change 
took plase in the condition of the loeality 
between 1862, when the Revenue Survey of the 
Distriot was completed, and 1866, when the 
estate was sold ; in 1866 as in 1862 Sonakhali 
was thus bounded on the west and the north 
. by the river Sapleja. It is argued, however, 
on behalf of the Searetary of State, that what 
was intended to bo sold and was astually 
sold in 1856 was not what was understood by 
that name at tho time, but only the apesifie 
area thereout mentioned in the sale notifioa- 
tion, How this area came to be inserted in 
the sale notification, itis not very diffioult to 
surmise from what is known of the anteoe- 
dent history of the estate, In 1559, a detailed 
Survey of thé estate was made by Gomez,a 
Deputy Colleetor, who prepared a field book, 
an abstrast,a Rent Roll and a map of the 
estate, The total of the rents payable was 
to inerease by annual inerements and the 
rent was assessed on the assumption that the 
area of the estate would remain constant 
throughout at 3,563 acres, equivalent to 10,760 
bighas, including 538 bighas of unoultivable 
land.. When it was decided, in 1865, to sell 
the estate. asa permanently settled esfate, 
the area was assumed to be 3,563 acres, ap- 
parently on the basis of the ealeulation made 
by Gomez, But what had happened in faat 
in the interval was, that the river Sapleja, 
whieh bounded the estate on twé sides had 
receded, and between 1859, when Goméz 
made the Sarvey, and 1£62, when the Revenne 
Survey was completed, the greater part vf the 
land now in dispnte had by aseretion become 
an integral part of Sonakhali. This is 
manifest fróm the Revenue Survey Map of 
1862 whieh shows that Sonakhali extended to 
the bank of the river Sapleja and, consequent. 
ly, ineluded not merely the lands which were 
in existenae in 1959 and were measured by 
Gomez as 3,563 aeres but also the lands which 
had formed by the resession of the river bo. 
tween h859 and 1852. In thess oiraumstances, 
tho inferenoo is irresistible that what passed at 


the sale on tho 2nd Fobrusry 1566 wase 


Sonabkhali asgt oxisted then and not Sona- 
khali as it existed at the time of Gomez, If 
the contrary view were adopted, two manifest 
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difficulties would arise. In the first plase, a8 no 
boundaries were giveneitherjn the sale noti. 
fioation or in tbe sale-certifioate, it would be 
impossible to determine whish portion was 
to be carved out from Sonakbali, to besome 
vested in the purchaser. In the sesond place, 
if the portion to be carved out should be 
assumed to be the area in existence at the 
time of Gomez, the trast granted to the pur- , 
shaser would not extend to the bank of the 
river as it stoed in 166% consequently, not 
only weuld the tract which bad formed by 
recession“ of the river between 1859 and 1862, 
would thus have to be excluded, but. ajso 
whatever lands had acoreted thereto since 
1866, that is, after the date of the Permanent 
Settlement. Sush an hypothesis would be 
entirely eontradietory to the basis of the 
proceedings under Aot IX of 1847, whioh 
were initiated on behalf of the Seeretary of 
State on the assumption that all: the lands 
formed by the recession of the river since 
1859, whether between 1859 and 1862, or at 
any subsequent period, were vested in the 
proprietor’ of estate Sonakhali, We feel no 
doubt that Mr. Justiee Rishardeon has sor- 
rgstly held, on a true eonstruetion of the sale. 
certifieate, that the governing déseription is 
the name of the estate and that what passed 
to the purehasers was Sonakhali as it stood 
at the date of the sale. . 

The rules of construstion spplieable to 
oases of this eharacter are well-established: 
and are concisely stated by Baron Alderson 
in Morrell v. Fisher (8) :— . 

"One of these rules is ‘Falsa demonstratio 
non noceó; another ia Non accipi debent verba 
in demonstrationem falsam, quie competunt in 
limitationem teram, The first rule means 
that, if there be an adequate and aufiisient 
dessription, with aonvenient certainty. of 
what was meant to pass, a subsequent 
erroneous addition will not vitiate it. The 
charaoteristie of oases within the rule is 
that the desoription,,..so far as it is true, 
applies to one omnl The other rule means 
that, if it stand donbtful upon the words 
whether they import a false references or de- 
monstration, or whether they be words of res- 
traint that: limit thee generality of the former 
words, the law will never intend error or 
falsehood. ‘If, therefore, thero is some land 

(8) (1849) 4 Ex. 591 at p. 604; 80 R. B. 709 
at p. 718;19 L, J. Ex, 273; lá L. T. (o. s) 338; 
154 E, b, 1850, i " 
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wherein all*the demonstrations are true, 
and some where part are true and part 
false, they shall be intended words of 
trua limitation® to pass only those lands 
wherein the siraumstances aretrne, Whe 
ther these maxims, or rather the first, has 
been sorrestly acted upon in some of the 
deeided cases in whish the Courts have 
professed, or intended so to do, need not 
now be inguired into, They oertainly ara 
aoknowledged rules of osonstrustion.” An 
instrustive illustration of these rules will 
be found in Wrloughby v9 Foster (9), 
where it was ruled that if one grfnt “all 
my meadow in D  eontaining 10 acres,’ 

whfireas, in truth, his meadow there doth 
sontain 20 acres, this was a good grant 
for the whole 20 nares.” References may 
also be made to Portmam v. Mill (10) 
where a farm sufficiently described was stated 
to eontain 213 aeres, and yet certain wood 
lands, 56 aeres in extent, part of the farm, 
but not inoluded in the 213 acres, were 
held to pasa. Similarly, the desision of the 
Judicial Committes in Barnard v. De 
Oharleroy (11), shows that the .extent of 
premises described by name depends more on 
loeal evidense than on measurement [see also 
the dap un of'Lord Parkerin Eastwood v, 

Ashton (12) ]. 


In the view we take of the true sonsirno. 
tion of the .sale-certificate, it is not 
negessary to diseuss the terms of the 
doul kabuliyai, dated the 20th Marsh 1866, 
whioh, after all, contains nothing more 
than the engagement of the purchasers, 
whose title had already assrued under the 
aale, to pay the revenue assessed. Nor is 
it necessary to consider the subsequent 
eonduet of the parties. Evidence of sush 
sondust sSubaequent is, no doubt, adiniasible 
when the terms of the contrast are ambig. 
uous: Attorney-General v. Dfummond (13), 
Drummond v. Attorney General (14), Waters 


(8) (1552) 1 Dyer 805; 18E. a 172. 
(10) m 8 L. J. (x. 8.) Ch, 161; 3 Jur, 886, 49 


RA 

(10 (805) 81 L. T. 497. 

(19), (1915) A. O. 900 at p. 912; 84 L. J. Oh. 671; 
118 L T. 562, 69 S. Je 560. 

(13) (1842; 1 Dr. & War. 853 at p. 898. 


* 
41 (1849) 2H, L. 0.837 of p.862; 14 Jur. 


81 R. R. 483. 


97; 9 E. R. 1312; 


park v. Fennell (15), Hebbert v, Purchas (16), 


Watcham y. Attorney General on behalf of the 


Government of the Hast Africt Protectorate (2). 
But evidence of conduct is not admis. 
sible where there is no uncertainty or 
ambiguity, for as Lord  Halsbury said 
in North Eastern Railway v, Hastings 
(Lord) (17), no amount of acting 
by the parties oan alter or qualify words 
whish are plain and unambiguous. We 
agree, however, with Mr. Justice Rishardson 
that, if the sale-sertificate were treated as 
ambiguous, the evidence of oonduot sub- 
sequent, which is reviswed in his judgment, 
would militate against the contention put 
forward on bohalf of the Sesretary of State. 
We hold, aeaordingly, that the view taken by 
Mr. Justices Richardson must bs upheld and 
that the desres made by the Subordinate 
Judge requires modification asindioated in his 
judgment, 

The result is, that this appeal is allowed in 
part and the desres of the Subordinate Judge 
modified as follows :— 

"Deaolare that the land whioh aoareted 
before 1863 formed a esmponsné part of 
the plaintiff's parmanently settled estate 
of, Sonakhali and that the defendant is 
not entitled to additional revenue in respeot 
thereof, the oourse of the river in 1866 
to bə taken as identisal with the souras of 
the river as shown in the Survey Map of 
1662 ; declare that the defendant is entitled 
to additional revenue on lands found by the 
Revenue Authorities to hive accreted sinas 
1836 ; dealare, finally, that the plaintiff is 
entitled to a refund of the additional revenue 
paid in respeat of the lands as aforesaid 
whish acorated before 1865 with interest at 6 
per cent, per annum till realisation, but not 
to any refund of additional revenue paid in 
respect of the lands as aforeaaid whieh 
assreted singa 1866," 

Ths suit will stand desroed in thoss terms 
and the plaintiff wil have his oeosts in 
al the Courts, insluding the ooais of the 
appeal from original  dearee and the 
sosts of the present appeal under ths Lstters 
Patent, 


(15) (1859) 7 H 
1135; 7 W. B. 634 

(16) (18700 8 
(x. s.) 468; 40 L. 


C. 650 at p. 680; 5 Jur. (N. s.) 
5 R. R. 317; 1) D. R. 259. 

C. 605 at p 659; 7 More P. C. 
cc. 88, 19 W, R, 898; 17 E.R, 


H. L. 
34 11 


P. 
J. Ec 
177. 
(17) (1900 A. C. 260 atp. 263; 09 D. J. Ch. 516; 
82 L, T. 429; 16 T, L. R, 825. | 
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BANKHANDI RAI Y, KISHORI MANDAL, 
This judfment, it is aonseded, will govern 


Letters Patent No, 2 of 1920, preferred in. 


Appeal from Original Deeree No. 109 of 
1918, which, we were told, turned on ques- 
tions identioal in substance with thore 
diseussed:in the present ease. 


FuükTOaEE, J.—I agree. 
TEUNOS, J.— I agree, 


Appeal allowed in part. 


PATNA HIGH COURT. 
Letters Parent ÁPPEAL No, 74 or 1919, 
August 14, 1920. 
Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Justise Sir B, K, Mullick, Kr, 
BANKHANDI RAI- PLAINTIFF— 
APPELLANT 
tersus 


ra KISHORI MANDAL—Darenpaxt—_ 


RESPONDENT, 
. Hindu Law—Joint family—Alienation by father, 
how far binding on sons—Antecedent debt, what is— 
Mortgage, invalid, whether affects share of mort. 
gagor, 


In order to bring a case within the exodpiion 
that family property in the hands of the sons is 
bound by à mortgage executed by the father during 
his lifetime to pay off an antecedent debt, two 
conditions must be fulfilled, first, the mortgage 
must have been to discharge an obligation antec. 
dently incurred and, secondly, the obligation antece- 
dently incurred must have been incurred wholly apart 
"from the ownership of the joint estate. [p, 104, col. 2.] 

A mortgage executed by the karta of a joint 
family without the consent of the other members 
and without family necessity orin payment of an 
antecedent debt, is invalid and gives the mortgagee 
no charge upon the family property or even the 
undivjded shdre of the mortgagor. [p. 105, col. 2,] 


Appeal against a desision of Mr. Justiae 
Das, dated the 7th July 1919, confirming 
. that of the Distriot Judge, Purneah. 

Mr. L. K. Jha, for the Appellant. 

Mr Ham Prasad, for the Respondent. 
JUDGMENT. 

MinfER, O, J,— This is an appeal by 


ihe plaintiff under the Letters Patent from 4 


a decision ofa Single Judge of this Court, 
dated the 7thVuly 1919, dismissing an appeal 


INDIAN OASES, . 


earlier bonds exeeuted in his favour, 


[1991 


from the District Judge of Purnea, who had 


' reversed the deeision of the Subordinate 


Judge, 

The suit was instituted by the plaintiff 
to enforee a mortgage-bond, dated the 
24th August 1911. The defendants, Sar. 
man Mandal and Raj Kumar Mandal], who 
are unoles of the defendant Kishori Mandal, 
executed the bond in suit for the sum of 
Rs, 595 in favour of the plaintiff, who is 
the appellant before us. "The thres defend. 
ants are members of p joint Mitakshara 
family and the family property was mortgaged 
under” the bond of the 24th Angust 1911, 
The sum of Rs. 595, forming the sonsidera- 
tion of the mortgage, was made up partly 
of a sum due to the plaintiff under two 
and 
partly of a further sash advanee. The two 
earlier bonds were dated, respeatively, the 
21st Ostobar 1908 and the 26th June 1909, 
the former being a mortgage-bond hypothe- 
cating family property and the latter a 
rersonal bond for a small advance, The 
bond of 1908 was exeented partly in dis- 
oharge c a still earlier mortgage of the 
family property, dated the 4th September 
1966, and partly to seenre another small 
Sash advance, Up to this point each of 
these bonds was exeouted by the first two 
defendants in favour of the plaintiff and 
the plaintiff’s sontention ie, that all the 
advances were made for the necessary pur- 
poses of the family. It was, further, his 
ease that the bond of 1906 was executed 
in order to pay ci a mortgage, dated the 
29th June 1598, exeeuted in favour of one 
Raghunandan by the first two defendants 
and their brother, Gora), who was then alive 
and who was the father of the third defendant, 
Kishori Mandal. The bond of 1903 in favour 
of Raghunandan was said to be executed 
in order to reise money to pay off oertain 
deorees against the first two defendants and 
their brother Gopal, Gopal died between 
1908 and 1906. 

The first two defendants did not contest 
the suit or putih *eng written statement 
and, their personal liability is not dis- 
puted. The third defendant, however, 
who was a minor At the time when the 
bond was exeeuted, put in a written state- 
ment and gontended th&t the bond sued 
upon was not.exeeuted for family neses- 
sity, and, further, he pleaded that, since 
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the time of his father, he had been separate 
in mess, business and estate from the other 
defendants, , 


The bond exeeuted on the 29th June 1903 
was exeouted by the defendants Nos. 1 and 2 
and by Gopal, the father of the defendant 
No. 3, and if the sontention of the plaintiff 
is right then that liability undertaken by 
the three brothers in order to pay off 
decrees against them was sontinued by the 
exesution of the subsequent bonds by the 
first two defendants, wifh whom Gopal 
had been joint, Although thg defendant 
No. 3 endeavoured to make ont that he 
tadelong seased to be joint with the other 
defendants, he failed in establishing that 
faot, and it was found that the members 
of this family had remained joint up to 
ihe date of the suit. It was also found 
by the learned Subordinate Judge that the 
bond of the 4th September 1906 had bsen 
exe3uted by the first two defendants in order 
to discharge the earlier bond of the 29th 
June 1903, to which the third defendant's 
father had been a party. It ,was further 
“ found that the subsequent bonds up to and 
insluding the one sued upon had been exe- 
outed by jhe defendants Noa. L and 2 in ovder 
to dissharge the prior liability arising under 
each of’ the previous bonds in turn, inolud- 
ing oertain additional sums, whieh had been 
borrowed fof the purpose of tbe family 
maintenansa and for household expenses. 
The learned Subordinate Jadge found that 
these fasts had bsen proved sonslusively 
.anithat there was nota tittle of evidenae on 
the side of the contesting defendant to rebut 
the plaintiff's story. 


When the matter wanton appsal to the 
Distries Judge he does not appear to have 
considered the oral evidensa at all, but he 
came to the eonoln:ion that, %3 the dosuments 
showed that the earlier of the bonda, that 
of the 29th June 1903 had been exeaeuted 
in favour of Haghuuandau and not of the 
plaintiff, who was tha mortgagee in the 
subsequent bonds, ard as that of the 4th 
September 1905 was for & lesser amonnt 
than the first one in favour of Raghunan- 
dan, and as the resital in the second bond 
did not refer tg the debt under the first 
the sonnestion between the two had nof 
been established and that, therefore, there 
was nothing to show, starting with the bond 


e 
of 1903, that there was any legal nesessity 
for raising the money and hypothesating the 
family property. It will ba observed from that 
finding that the learned Judge did not deal 
with the oral evidense in any, way, and he 
seems to have assumed that, beeause the 
mortgagees were different in the bond of 
1903 and that of 1905 and, besause there 
was no resitalin the latter bond sonnesting 
it with the former one, that, therefore, the 
matter wa*oconsluded and that he was bound 
to find that there was no eonneation between 
the two bonds; in other words, that the money 
raised by the bond of 1906 had not, in fast, 
been borrowed for the purpose of paying off 
the existing liability, Apart from stating 
these fasts, whish I bavo just mentioned, 
the learned Judge gave no reason whatsoever 
for arriving at the sonalusion that there was 
no sonnestion between the two bonds, It 
eannot, in my opinion, be taken that that 
finding was justified upon a mere eonsider- 
ation of the dosumentary  evidense itself. 
Even assuming that the doouments tended to 
support his finding, they are by no means 
eonolusive, besause there was, as appears in 
the judgment of the Trial Court, a quantity of 
“oral evidence unrebutted tə prove the eon- 
nestion between the two bonds in question. 
The learned Judge did not eonsider tha oral 
evidenss at all. He does not even mention 
it orsay whether it had any effaat upon his 
Mind or whether he agreed with the appre- 
eiation of that evideuss arrivsd at by the 
Judge of tha Trial Court, In the sasond 
plasa, ib was olearly a question still to bs 
determined by the learned Distrist Jaize, 
even upon his own finding, whether the addi» 
tional sums of monsy whieh had been borrows 
el when eash of the suasesding bonds was 
exeauted, had been borrowed for tha purposes 
of the family requirements. With this matter 
he does not deal at all and, even assum nz 
that he was right in his sonelusion that the 
bond sued upon was not good against the 
defendant, in that if was executed for the 
purpose of discharging the liability under the 
bond of 1906, whiah itself was not binding 
upon him, that does not settle ths question 
whether the extra monies borrowed on each 
sgusoessive ossasion had besa borrpwed for 
the purpose of family ueaessity or not. There. 
fore, it Seems to me tort, for both these 
reasons, although this Coari in second appaal 
is bound by the findings of the lower Court, 
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e / 
those findings eannot stand and the sasa 
ought to go bask upon remand to be dealt 
with by the the learned Distriet Judge upon 
a consideration of the whole of the evidense 
on the questions whish I have just mention. 
ed, In the sase of the extra advances made 
when the bonds were renewed and also in 
the ease of the simple bond of the 26th June 
1:09, the learned Judge gave no reasons 
whatsoever for arriving at his sonelusion nor 
did he, in any way, refer to the evidenee 
upon that point. With regard to the rest of 
the elaim he gave reasons for arriving at his 
desision, which he appeared to think, were 
sonelusive, but which clearly were not oonalu- 
sive, besause they leave ont of sonsideration 
altogether the effest of the oral evidense in 
the ease. 

A further point was raised and argued at 
rome length, whish, I think, it is necessary to 
refér to shortly. It was sontended that, even 
accepting the finding of the learned District 
Judge as conslasive on the question of family 
necessity, ib was stil open to the plaintiff to 
eontend that, although no family neseasity 
should be proved, there was, in any oase, an 
antecedent debt to discharge which the bond in 


suit had been exeonted. The question, however, 


only arises if the bond sued on is found to bave 
been executed to discharge the anteaedent 
debt of the aontesting defendant's father, and 
even then if that debt was contrasted for 
purpose of family nesessity the que&tion seaséd 
to become material as the neéessity alone is 
sufficient to bind the defendent, That ques. 
iion was considered by their Lordships of the 
Privy Counail in the case of Saku Ram 
eVhandra v. Bhup Singh (1!) and éertain 


general observations were laid down express." 


ing the prinoiples upon which the Courts in 
India should ast in giving effect to the liability 
of members ofá joint Hindu family for the 
debts of the father cf the family. The follow- 
ing observaliens oecur in that case: “In 
their Lordships’ opinion these expressions 
wish baye been the subject of so much 
differenee of legal opinion, do nof give any 
scunterance tothe idea that the joint family 
estate ean ke effectively sold or eharged in 
such & manner as to bind the issue of the 


father, exgept where the sale or sharge bas 

(1) £9 Ind. Cas. 280; 89 A. 4:7; 21 0. W. N 698; 
1 P. L. W, 567; 15 A. L. J. 487; 19 Bom. L. R. 498; 
96 O.L. J. l; 33 M. L.J. 14; 0917) M. W. N, 
ae yi M. L.T, 02:6 L., W. 218; 44 L'A. 126 
(P. tfe E i 
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been made in order to discharge an obligation 


not only antesadently incurred, but incurred. 


wholly apart from the ownership of the joint 
estate. . . . . The  exeeplion being 
allowed, as iu the state of authorities it must 
he, it appears to their Lordships to apply, and 
to apply only, to the ease where the father’s 
debts have been inourred irrespective of 
the oredit obtainable from immoveable assets, 
whioh do not personally belong to him, but 
are joint family property,” Then, after some 
further observatiens on the*subject, the judg- 
ment continues in this way: “The limits 
of the prindiples of the exeeption have been 
thas set forth, besause, in their Lordship 
opinion, they form a guide to the settlement 
of the conflist of authority in India on the 
subject of antesedent-debt.” I is true that 
in that case the question for determination was, 
whether a loan madea short time before the 
execution of a mortgage-deed in order to secure 
that loan sould be regarded as an antesedent 
debt and, therefore, the question did not 
directly arise in that ease whether a mortgage- 
bond, by whioh the family property is itself 
hypotheoenteád for the purpose of sesuring a 
loan, could be regarded as an antesedent debt 
of the karia of the family for the purpose 
of binding bis sons by a subsequent mortgage 
hypstheeating the family property* made in 
order to diseharge the liability arising under 
the previous transaction. Butit is olear, to 
my mind, from the observations of their 
Lordships, in whieh they state why the limits 
of the prineiples have been set forth, namely, 


besause they form a guide to the settlement 


of the conflict of authority in India, that they 
intended to lay down a general principle re- 
gulating, not merely the partienlar facts of 
the ease before them, but all cases of a 
similar nature where this question might 
arise in future, It will be observed that, in 
order to bring the ease within the exception, 
the family property in the hands of the sons 
is bound by à mortgage exesuted by the father 
during his lifet me to pay off an antecenent 
debt, two conditions must be fulfilled, 
first, that the mortgage must have been to 
discharge an obligation antessdently incurred, 
and, secondly that the obligation anteesdently 
incurred must have leen iucurred wholly 
apart from the ownership of the joint estate, 
dn the presen? ease, applying that pringiple, 
the obligation, whieb, itis said, formed the 
antecedent débt, was the obligation arising 


Y 
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from a loah, to raise whieh the family pro- 
perty had itself been hypotheoated, and it 


seems to me ghat it eannot possibly be son. , 


tended that that obligation was insurred 
wholly apart from the ownership of the joint 
estate. In fast, when one looks at the series 
of operations that went on in the present 
ease, it is not unreasonable to hold that they 
all really formed partand parsel of the same 
transaction, and if the first debt inourred 
under the bond of 1903, assuming it to bo 
eonneeted, was oe for wWhish the family 
property would not be liable in thee hands of 
the sons, then it seems to me very diffisult to 
impose a liability upon them, merely by the 
fact that there had been a subsequent trang- 
astion putting an end to the liability under 
that bond and substituting in plaea thereof 
a fresh liability also hypothesating the same 
property followed by a series of similar trana. 
actions. It must be taken to have been in 
the eontemplation of the parties that a re- 
newal of the original bond was a possible and 
even & probable sontingeney resulting from 


the original transaction, Hx hypothesi there" 


.is an unbroken chain of events beginning in 
the year 1903 and ending with the mortgage- 
bond imsuit and eash new mortgage only 
formed a new link in that shain. It seems 
to me that this ia the very olass of oase 
which their Lordships had in mind when 
they laid dowa that the obligation antese- 
dently inenrred must be one ineurred wholly 

eapart from the ownership of the joint estate, 
Sahu Ram Ohandra’s case (1) has been oon- 
sidered by the High Court at Madras in 
the ease of Armugham Oheity v. Muthu 
Koundan (2). A Full Beneh of the Madras 
High Court in that case took the view that 
the prinsiple laid down by their Lordships 
of the Privy Counsil was not meant to be of 
general applisation but only, had referenae 
to the particular faets of that sase. That 
View was not accepted by the High Court at 
Allahabad in the case of Brij Narain Rat v, 

'Mangla Prasad (3) and, £o far aa this Ccurt 
is concerned, the matter das already been 
dealt with in the dhse of Sukhdeo Jha v, 
Jhapat Kamot (4), In that ease the “ques. 

(2) 62 Ind. Cas, 525; 42 M. 713; 9 L. W. 865; 
(3919) M, W. N. 409, 87M. L. J. 166; 26 M. L. 


T. 98. * d 
(8; 50 Ind. Cas. 101; 41 A. 286; W A. L. J, 249; 

1.U. P. L. B. LA) 49. : 

. (4) 54 Ind. Cas. 946; 1 P. L. T. 49; (1920) Pat. 67; 

(2U. P, L. R, (Pat.) 89; 6 P, L. J. 120, 
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tion was fully considered and desided in the 
judgment of Mr. Justice Sultan Ahmed and 
Mr, Justiee Coutts, who eame to the conalu- 
sion that a mortgage bond, exeented in 
eireumsíianees similar to thore arising in the 
present sase, could not be justified on the 
ground that it was exeeuted in payment of an 
antesedeut debt, If I had any doubt as to 
the propriety of that judgment, I should feel 
bound to refer the present case to a Full 
Benoh for further oonsideration and deter. 
mination, but,. with great respeet to the 
learned Judges of the Madras High Court 
who took a different view, I think that the 
decision of the Aliahabad High Court, and 
the resent deoizion of this Court were right. 

In the ciroumstancer, therefore, it will not 
be nesessary for the learned Distriet Judge to 
consider this question when the oase comes 
before him on remand, unleas he finds that 
the mortgage sued on was exesuted in order 
to dissharge the liability of the defendant’s 
father under the bond of 1503 and that that 
bond was exesuted to satisfy an antecedent 
debt not justified by legal necessity. 


It ie, perhaps, necessary to point out, further, 
that the learned Distriet Judge appears to 
have thought that he eould give a deeree 
against two-thirds of the property represent- 
ing the sbares of the two defendants, who 
bave not appeared. In most recent desisions 
ofthe Privy Coureil, which have been gon. 
sidered by this Court quite recently, if has 
been laid down that a mortgage exeouted by 
the karta of the family, without the sonsent 
of the other members and inthis ease the 
respondené being a minor was ineapable of 
givirg his ecreent, and exeented without 
family necessity or in payment ofan antede- 
dent debt, is invalid and gives the mortgagee 
no eharge upon the family property or 
even the undivided share of the mortgagors 
themeelves, It would appear, therefore, that 
under the decision in tke sase of Lachhmom 
Prasad v. Sarnam Singh (5) whieh is a 
decision of their Lcerdehips of tke Privy 
Coureil even as egainet the two defendants, 
who have not appeared, theré oan be no 
decree affecting their skare in the family 
prorcity, if family necessity or antecedent 
debt should not be proved. ` 


(b) 40 Ind. Cas. 284; 39 A. 500; 15 A. L. J. 684; 2 
P. I. W. 29, 21 C. W.N. 990; 33eM. L. J. 89; 19 
Bom. L. R. 646; £6 C. L. J. 97; (1917) M. W. N, 516: 
6 L, W. 334; 44 I. A. 163 (P, Q.) f 
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The appeal is allowed and the desrees of 
the lower Appellate Court are set aside and 
the-aase is remanded to the District Judge 
to be dealt with &aesording to law. The 
appellant is entitled to his costs here and 
before Mr. Justise Das, The sosts of the 
proeeedings already had before the Distriot 
Judge will abide the result of the desision 
on remand, 

Motsicr, J.—I agree. 

Appeal allowed; 
Oase remanded 


.CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE DgonkE No, 1408 
or 1918. 

June 30, 1920. 

Present: —Mr. Justise Walmaley and 

Mr. Justise Buskland. 
BHAIRAB CHANDRA KOLEY AND 
ANOTHER—PLAINTIFF3— ÀPPELLANTB . 
versus 
KALI CHARAN DHARA AND OTHERS— 
| DirENDANTS— RESPONDENTS. 
_ Civil Procedure Code (Act V of 1908), O. XXII, 


v. 8— Appeal-—Deaih of one of several appellanjs— 
Abatement of appeal — Procedure, 


Where there are several defendants in a suit 
each having a separate interest in the subject. 
matter of the litigation and a decree is passed against 

e them, and they appeal and the appeal succeeds in 
yespect of the whole subject-matter, *but during 
the pendency of the appeal one of the defendants 
dies and his legal representatives are not brought 
on tothe record, the proper decree to make is to 
direct: the abatement of the appeal in respect of 
the interest held by the deceased defendant, and to 
dismiss the suit as against the others, 


Appeal against the deeree of the Subordi. 
nate Judge, 3rd Court, Hooghly, dated the 
16th of April 1918, reversing that of the 
Munsif, First Court, at Serampur, dated the 
30th of June 1916. 

FACTS appear from the judgment. 

Babu, Sisir Kumar Ghosal, forthe Appellants, 
—The plaintiffs are appellants. The appeal 
arises out of a suit for declaration of title on 


recovery of possession of four plots of land whieh’ 


defendants Nos. 1 to 3 bave wrongfully taken 
possessionof, Théy olaimed separate possession 


dismiss the suit entirely. 


_ being separate. 


by virtue of separate settlements. The first 
Court decreed the suit. During the pendency 
of the appeal, defendant No.1 died and his 
legal representatives were not brought on the 
record, But the learned Judge proseeded to 
My submission 
is, the appeal being by the defendants and one 
of the appellants having died and his legal 
representatives not having been brought on 
the reeord, the learned Judge erred in dismiss- 
ing the suit as against defendant No.1. He 
should not have “disturbed the first Court's 
deeree afegainst him under Order XXIT, rule 
33, Civil Prosedure Code. He should have 
proseeded with the appeal preferred hy tke 
other defendants. 

Babu Pannalal Ohatierjee, for Defendant 
No, 2, Respondent and Babu Upendra Nath 
Das Gupta, for Defendant No. 3, Respondent.— 
There was a joint appeal. It sannot be 
denied that the appeal by defendant No, 1 had 
abated. Aa regards defendants Nos. 2 and 3 
the eauses of aotion were different, the plots 
We are not affested in any 
way there heing no appeal by defendant No. 1. 

JUDGMENT. 

WALMSLEY, J.— This appeal is preferred by 
tHe plaintiffs, and it arises ont of a, stit which 
they brought for deolaration of their title to 
four plots of land, for resovery of “possession 
and for mesne profits. There were three prin- 
cipal defendants and they filed a joint written 
statement in which they stated that defend. 
ant No. I had taken settlement of plotd 
Nos. 1 and 2, and defendants Nos, 2 and 3 of 
plots Nos. 3 and 4. The first Court desided the 
suit in favour of the plaintiffs and gave them 
&deoree. The three defendants preferred an 
appeal; but before the appeal was heard 
defendant No. 1 died and no stepa were 
taken to bring his legal representative on 
the resord. The learned Subordinate Judge, 
however, although he noticed this fact, des- 
reed the appeal in full and dismissed the 
plaintiffs’ suit. The plaintiffs now urge that, 
so far as plots Nos, 1 and 2 are sonoerned, that 
is the plots of whith, segording to the written 
statement, defendant No. 1 took settlement, 
the learned Judge ought not to have reversed 
the deeree of the first Court but he should 
have held that the appeal with regard to 
those plotą had abated: The defendants 
Nos. 2 and 3 are represented in this Court, 
and the learned Vakila who appear on their 
behalf say that they have no objeetion to the 
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restorafion of the Munsif's deeree so faras if 
relates to plots Nos, 1 and 2, I think that thia 
should be done and the order will be, that 
the plaintilt's title is declared so far as plots 
Nos. lard 2are eenserned. But in accordance 
with the judgment of the lower Appellate 
Court their slaim is dismissed with regard to 
plots Nos. 3 and 1. With regard to ooste, there 
should be nocosts awarded to the plaintiffs 
in this Court, - If the learned Subordinate 
Judge had passed a proper order so far as 
defendant No.l was sopoerned, the order 
as to costs would have been that, the defend- 
ants Nos. 2 and 3 would get ofte-half of the 
eosts in the lower Appellate Court and in the 


* first Court, and I think that this is the order 


we should make now. 


BUCKLAND, J.—1 agree. 
Order accordingly. 


CALOUTTA HIGH COURT. 
REFERENOE UNDER SECTION 51 (1) oF Tax 
INDIAN Income Tax Aor. 

"1 May 31, 1920. e 
Present:— Sir Ásutosh Mookerjee, Kr. 
Asting Chief Justice, Justice Sir Ernest 
Fleteher, KT., and Justice Sir Asutosh 

e Obaudhuri, Kr. 
KILLING VALLEY TEA COMPANY, 
LIMITEDC-—-APrr1cAMT 
: VETEUS 
SEORETARY or STATE roge INDIA 
In COUNCIL— REsPONOCENT. 

Income Taw Act (VII of 1918), ss. & (D, (2°, 51 
— Tea, preparation and manufacture of—Agricultural 
income— Profits liable to assessment —Interpretation of 
Btatutes— Mistaken interpretation—-Crown, duty of, in 
respect of assessing income tam—Reference to High 
Court— Right to begin. 

e 

The process of preparing and manufacturing tea 
fit to be taken to market is, in its entirety, a 
combination of agriculture and manufacture. The 
earlier part of the operation, when the tea bush is 
planted and the young leaf js selected and plucked, 
may be deemed as agriceMture. But the later part 


Y 


* its own opinion § thereon, 


of the process when the leaf is dried, rolled and - 


stored being manufacture of -tea, cannot be describ. 
ed as agriculture. For the purpose of assessing 
income tax, therefore, the profits accruing from 
the agricultural process are exempt, and only that 
portion of the profits which accrues in the manu- 
facture of tea from the green leavesas a market.* 
able commodity is liable to assexsment. [p. 109, col. 
2. 


Where an Act of the Legislature is expressed in 
unambiguous language, the fact that a mistaken 
interpretation has been put upon it isa circum- 
stance that will not be disregarded by a Court of 
Law, but that interpretation cannot alter the law. 
The fact, therefore, that underthe Income Tax 
Act, 1886, a Company was not assessed to income 
tax, is not a ground for claiming exemption under 
the Income Tax Act, 1918, which re-produces with no 
substantial variation the corresponding provisions 
of the earlier Act. [p. 110, col. 2: p. 111, col. 1.] 

In seeking to recover income-tax, ib is the duty 
of the Crown to bring the subject within the letter 
of the law, otherwise the subject is free, however 
much within the spirit of the law the case might 
appear to be. [p. 111, col. 2.] 

At the hearing of a reference to the High Court 
under the Income Tax Act, the objector, who 
questions the assessment, has the right to begin and 
has the right to reply. [p, 105, col. 2.] 


Referense under seation 51 (1) of the 
Indian Insome Tax Ast, 

Sir B. O. Mitier and Mr, T. Ameer Ali, 
for the Applisant. 

Mr. T. O. P. Gibbons, Advooate-General, 
and Mr. S. N. Banerjee, for the Government 
of Bengal, 


JUDGMENT. 

MookERJEE, Acre. O. J.—This is a Referense 
under section 51 of the Indian Ineome Tax 
Aot, 1918, whioh is in these terms: 

"(1) If in the eourse of any assessment 
under this Aat, orany proceeding in conneotion 
therewith, other than a proseeding under 
Chapter VII, a question has arisen with re. 
ference to the interpretation of any of tbe 
provisions of this Ast or of any rule there- 
under, the Chief Revenue Authority may, 
either on its own motion or on referenee from 
any Revenue Officer subordinate tc it, draw, 
up a síftement of the ease and, refer it, with 
to the High 
Court, and shall so refer any such question on 
the application of the’ assessee unless it ig 
satisfied thatthe applisafion is frivolous or 
that a reference ia unnecessary. 

"(2) If the High Court is not satisSed 
that the statements eontained in the eaae are 
Rüffieient to enable it to determine the ques- 
tions raised thereby, the Court may refer tha 
case back to the Revenue Authority by which 
it was stated, to make eush additions thereto, 
or alterations therein, as the Court may 
direatin that behalf, : 

"(3) The High Court upon the hearing 
of any such ease shall deside the questions 
raised thereby, and shall deliver its jadgment 
thereon eontaining the grounds on whish 
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suoh deeision is founded, and shall send to 
the Revenue Authority by whish the ease was 
stated, a copy of sush judgment under the 
seal of the Court and the signature of the 
Registrar; andthe Revenue Authority shali 
dispose of the ease accordingly, or if the 
ease arose on referenee from any Revenue 
Offieer subordinate to it, shall forward a 
eopy of sush judgment to such offiser who 
shall dispose of the sase eonformably to aueh 
judgment. 

"(4) Where a reference is made to the 
High Court on the applieation of an assessed, 
sosts shall be in the diseretion of the Court." 


The question for determination iz, whether 
the Killing Valley Tea Co. are liable to be 
assessed ontheir annual profits under the 
Income Tax Aot, 

When the Referense was taken up for 
consideration, a question of procedure was 
raised as to who should begin, We ruled 
that Counsel for the Company was entitled 
to begin. This ruling is in assordanca 
with the desision in Marquis of  Ohandos 
v. Inland Revenue Commissioners (1). The 
praotice settled by that desision was fol. 
lowed in Stamp Duty on Qill’s Conveyance, * 
In re (2), Micklethwatt, In re (8), Trustees 
of Harl of Hglington v. Oommissioners of 
Inland Revenue (4), Cowley (Earl), In re 
(5), Foley (Lord) v. Commissioners of Inland 
Revenue (6) and De Beers Consolidated Mines 
v. Howe (7). The distinction suggested in 
Greenwood, ln re (8) and De Lancey, In re 
(9), batween eases where right to assessment 
is admitted and the whole question is as to 
the quantum,and cases where the question 
ia ona of eomplete exemption and not of 
quantum, does not appear to have been 


(1) (1851) 6 Ex. 464;2 L. M. & P. 811; 20 L. J. Ex. 
269; 155 E. R. 024. 

(2) (1853) 8 Ex. 376 at p. 380; 156 E. R. 1303, 22 
L, J. Ex. 0188; 91 R. R. 543, 

(8) (1855) 11 Ex. 452 at p, 453; 25 L. J, Ex. 19; 105 
R. R. 614; 156 E. R. 908. 

(4) (1865) 8 H. & C. 871 at p. 880; 34 L. J, Ex, 
225; 11 Jur. (x. s.) 676; 13 W. R. 902; 13 L. T. 707; 
159 E. R. 777. 

(5) (1866} 1 Ex. 298; 4 H. & 0. 476; 85 L. J. Ex. 
177; 14 L. T. (N s.) 663; 143 R. R, 785. 

(6) (1868) 8 Ex, 263: 18 L, T, 725; 87 L. J. Ex, 103; 
16 W. R. 1055. 

(7) (1905) 3 K. B. 612; 74 L. J. K, B. 934; 54 W. R. 
9, 93 L. T. 63; 21 T. L. R. 578. 

(8) (1869) 4 Ex. 827; 89 L. J, Ex. 80; 21 L. T, 25; 
17 W. R. 861. 

(9) (1868) 4 Ex. 8272. 


resognised in subsequent oases The view 


that the objestor who questions the assess- 


ment should begin and should haye the right 
to reply,is well-founded on prineiple and is 


supported by the decision of the House of 


Lords in Drake v. Aitorneg- General (10). The 
further question whieh was raised in Marqguzs 
of Chandos v. Inland Herenue Commissioners 
(1), as tothe right of tbe Attorney. General 
-assueh toa general reply need not bo oon- 
sidered here. 

The provisions ofe the Indian Income Tax 
Aot material for the determination of the 
question referred are contained in seotion 3, 
gub-sestion (1) and sestion 4, Seotion 3, sub. 
section (1) is in the following terms: 

Save as hereinafter provided, this Aot 
shall apply to all income from whatever 
soures it is derived, if itacsrues or arises or 
is received in British India, or ia, under the 
provisions of this Ast, deemed, to svorue or 
arise or to be reesived in British India.” 
Seotion 4 provides that "agricultural income 
shall not be ohargeabls to insome tax,” 
Sestion 2 gives a definition of the expression 
‘agricultural’ income.” The portion of the 
. definition material for the determination of 
the guestion before us may be stated as 
follows : 

"In this Aot, unless there is anything 
repugnant in the subject or sontext, ' agrioul. 
tural insome’ məns any ineome derived 
from 

(2) agriculture, or 

(12) the performanes by a oultivator or 
reseiver of rent in kind of any proaass ordi- 
narily employed by a sultivator or receiver of 
rent in kind to render the produsa raised or 
received by him fit to be taken to market,” 

It sarinot be disputed that seotion 3, sub- 
aaotion (1) makes the profits of the Company 
liable to assessment, unless suah profits eon- 
stitute ‘agrioultural anono within the msan- 
ing of séstion 4, read with seetion 2, olausé (1). 
The income- dax authorities have held that 
the profits do not oonstitute agrionltural 
income, The Oompeny maintain tha opposite 
eonslusion. We aré oP opinion that both the 
sontenfions are erroneous. 

The prosess employed by the Company for 
ths euliivation of teasbashes and manufas. 
ture of tea às a sommeraial, sommodity* are 
*thus desoribsd in their statement of case: 

o (1848) 10 Cl, & F. 267; 62 R. R. 122; 8 H.R. 
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“ After the tea bush has been planted and 
has arrived at a proper state of maturity, the 
young green leaf is selested and plueked by 
hand from the bush. It is then dried or 
withered and rolled, dried and stored. The 
actual dried and rolled leaf, the produce of 
ihe tea bush, is then sent to the market. In 
the very early days of tea aultivation, the 
green leaf was dried or withered in the sun 
and was then rolled by hand. This primi- 
tive method was replaosd Dy machinery. The 
effect of these proeesses being ogrfied out by 
mashinery in no way alters the prosesses or 

eaffagts the result. 16 only leads to a quieker 
manipulation of the leaf. The types of 
machinery af present in use are those which 
have been in use for the past fifty years, or 
thereabouts. The astual leaf of the tea 
plant, without the addition thereto of the 
processes above deseribed,is of no value as 
a market sommodity." 
* "The sounter-statement on behalf of the 
Orown i is expressed in the following terms : 
"It is contended on behalf of, Government 
that the manufacturing prosesses carried out 


in a modern tea fastory, with seientifis * 


appliamoeg and up to date maehinery, *are 
different from those ‘ ordinarily employed by 
a aultivator to render the produae raised by 
him fit to be taken to market,’ In former 
timer, the prôsess of manufacturing tea was 
very simple and primitive. The leaf was 
rolled by hand and was then ‘fried’ in an 
iron pan over an open fire. It is understood 
that this method was introdused from China 
where it was the ordinary method employed 
by the oultivators in making tea. The 
process employed in a morden tea faetory 
goes far beyond this, The fastory ia driven 
by steam or elestrisal power throughout; the 
tea is first withered ; it 1s thes passed through 
a mashine whish rills it and is leftfor a 
short time to ferment, this process being 
repeated two or three times ; it is then placed 
in another mashine where it is ‘fried ’ by 
means of hot air frog: & furnase which is 
forced through by maohanisally driven fans.; 
and, finally, it is sorted into grades by 
machinery and packed for export or sale 
in the Caleutta market. It is submitted 
on behalf of Government that „thia prodes8, 
is different from the method described above" 
by which the Chinese oultivator prepared 
his tea for market and whioh was the 
original method of tea making in India, 


The present day method is a prosess of 
manufacture and not merely " a process 
ordinarily employed by a aultivator to render 
the produce raised by him fit to ba taken to 
market." 

It appears to us to be olear, from the res. 
peetive oases just set out, that the proogss in 
its entirety cannot be appropriately dessribed 
as agrisultura, The earlier part of the opera- 
tion, when the tea bush ia planted and the 
young green leaf is selested and plusked may 
well ba deemed to be agrisulture. But the 
later part of the process is really manufac: 
ture of tea, and cannot, without violenae 
to language, be deseribed as sgrieulture. 
Counsel for the Company appresiated this 
diffisuliy, and made an endeavour to bring 
the ease under the sesond olause of the defi- 
nition, That elause, in our opinion, cannot 
be applied to the case before us. The manu- 
fasture of tea as a marketable commodity 
from the green leaves cannot be held to be 
the performause by a eultivator of a process 
ordinarily employed by a eultivator to render 
the produse raised by him fit to ba taken to 
market, The assertion of the Company that 
the aetual leaf of the tea plant is of no value 
as à marketable eommodity must be taken 
with a qualifisation. The green leaf is not 
a marketable commodity for immediate uso 
at an article of food; but it is a marketable 
sommodity to ba manufactured, by people 
who possess the requisite mashinery, into tea 
fit for human consumption. We must further 
observe, in view of the expression used in the 
definition, that the manufasturing prosess 


*sannot properly be said to be employed to 


render the tea leaves ft to be taken inio the 
market, The means employed for the aultiva- 
tion and mannfasture of tea are well-known 
and are saccinetly stated in an artiele on tea 
by Mr. John MeE wan, in Volume XXVI of 
the Eleventh Edition of the Ensyalopæ lia 
Brittaniea: they are deseribed in fuller detail 
in the standard works on eultivation and 
manufasture of tea bs Lientsnant-Colonel 
E. Money and David Crole. There ean be 
no doubt, in our opinion, that the entire 
process is a oombination of agrionbiure and 
manufasture. 

The prinsiple applicable to sases of this 
oharacter is now well settled, e Inthe oase of 
Inland Revenue Commissioners v. Ransom (11) 


(11) (1918) 2 K. B, 709; 119 L. T. 369; 34 T, L, 
R, 583, 
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the respondents, who were a limited Company, eommodity, thereby sarrying on gu ordinary 


sarrying on business as manufasturing ohe- 
mista and growers of medisinal and cther 
herbs, owned a factory where the manufasture 
and distillation of herbs were carried on, and 
they also oseupied a farm on whish they 
grow herbs for treatment in the fastory. 
The respondents were assessed to exoesa 
profits duty. On appeal by them against 
the assessment, if was ruled that the oscupa- 
tion of the farm was the business of husbandry 
and that the profits of the farm should oon- 
sequently be exeluded for the purpose of 
exoess profita duty under seetion 39 of the 
Finanae Aet, 1915, so that what remained as 
the profits of the factory could alone be 
assessed. This view was supported by refer- 
ense to the dietum of Lord Parker in Mitchell 
v. Egyptian Hotels (12), that there was no 
reason why a eorporation, any less than an 
‘individual, should not be engaged in more 
than one trade or business at the same time, 
The same question of apportionment arose 
in Inland Revenue Oommisstoners v. Maase (13) 
where the Court of Appeal reversed the desi. 
sion of Sankey, J., in Inland Revenue Oom- 
missioners v. Maxse (14), and ruled that the 
proper course, when a trade or business liable 
. to duty is carried onin connestion with a 
trade or business not so liable, is to sever 
_the profits of the two businesses and assess 
aecordingly. The appellant was the sole 
proprietor, editor, and publisher of the Naizon- 
al Review ànd was assessed on the profits 
oof this publieation, The General Commis. 


eommereial business The Court of Appeal 
reversed this decision and dirested that the 
profits should be apportioned, even though the 
apportionment might be a diffieult operation. 
The truth was, as Warrington, L, J., pointed 
out, that the profits were derived from two 
businesses, one of which was a profession 
exempt from duty, while the other was not 
so exempt and was assess&ble with duty. 
See also Bhikanpur Sugar Concern, In the 
matter of (15), The Legislature had obyiously 
this class of oases in view, as is olear from, 
the provisious of sestion 43, sub sestion e," 
which embodies the following rule: 


"Without prejadiee to the generality of 
the foregoing power, (that is, power to make 
rules for sarrying out the purposes of the 
Act and for the ascertainment and deter. 
mination of any alang of insome), such 
rules may, when insome is derived in part ' 
from agriculture and in part from business, 
prescrible the manner, whether with refer- 
enge to a elass or in partieular cases, by 


* whieh the taxable income shall be arrived 


at, Ve e. 


No rules, sush as would be anplieable to 
the ease before us, have yet been framed. 
When they are framed and operate as 
statutory rules, an assessment fay be made 
on sush portion of the profits of the Com- 
pany sado not fall within the deseription ° 
“agricultural income,” 


But although we hold that the profits of 


sioners held that the appellant was exempt, the Company are not entirely exempt from 
from the duty, as he was the chief contributor assessment, it is plain that the assessment 
to the Review and thus sarried on the profes- whioh has actually been made cannot be 
sion of a journalist, the profits of which sustained, as it stands; for that assessment 
depended mainly on his personal qualifisations is in exeess of the sum whieh may be. 
within the meaning of sestion 39 (c) of the lawfully levied, ‘and the extent of the exeess 
Finances Act, 1915. On appeal, Sankey, J., is yet unknown; see the observations of 


set aside the order for exemption as, in his 
opinion, the appellant was not in the position 
of an ordinary journalist reseiving remunera- 
tion for artisles sontributed to the press, 
bat derived his profits from the sale of a 


(12) (1915) A. O. 1022 at p. 1039; 84 L. J, K. 


Swinfen Eady, M. R., in Inland Revenue 
Commissioners v. Maxse (13). 

Great stress hasenaturally been laid by 
Sir Binode Mitter, Sa “appeared on behalf 
of the Company, on the important fast that 
no attempt was ever made to assess the 
Company to incomeetax under the sorre- 
sponding provisions of the Indian Insome-Tax 


B, 1772; 6 Tax Cas. 542; 59 S. J. 0649; 81 T. L. R. *Aet, 1836, which have been, so far aa the 


E46. 

(18) (1919) 1 i B. 647; 88 L. J. K. B, 762; 120 L. 
T. 680; 63 8. J, 429; 85 T. L. R. 845. 

(14) (1018) 2 K, B. 715; 119 L, T, 371; 84 T L, 


* * 


present question” is concerned, reprodused 
with no substantial variation in the Indian 


(16) 68 Iud, Cas, 321; (1919) Pat. 377 (E. B). ` 
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Income Tax Ast, 1918. Thisis’ no doubt 
a oircumsianege to be taken into considera- 
tion, for an interpretation whieh has long 
been acted on, will not be disregarded by 
a Court of Law: Lancashire and Yorkshire 
Railway Oo. v. Mayor etc. of Borough of 
Bury Corporation (16), Tancred Arrol § Co. v. 
Steel Oo. of Scotland (17), and the Court 
should have regard to the sonstrustion put 
upon a Statute when it first came into force: 
Morgan v. Orawshay (18),* Fermoy Peerage 
Glaim (19), Goldsmiths Oo. v. Wati (20), 
But as Channell, J.. observed in the case 
last mentioned, where the Court is oalled 
upon to oopstrue an Act of Parliament 
expressed in unambiguons language, it ought 
to put its own sonstruation upon if, re- 
gardless of the sonstruetion that has been 
sommonly put upon it; the fact that a 
mistaken interpretation has been generally put 
upon ib o&unot alter the law. To the same 
effect are the observations in Baleshwar 
Bagarti v. Bhagiratht Dass (21). "It is a 
well-settled  prinoiple of interpretation that 
Courts, in sonstruing a Statute, will give 
muoh weight to the interpretation put npon 
it, af the time of its enactment and since, 
by those whose duty it has been.to son- 
strue, execute and apply it. I do not 
suggest for a moment that such interpreta. 
tion has by any means a sontrolling effeot 
upon the Courts; suoh interpretation may, 
if oseasion arises, have to be disregarded 
for sogent and persuasive reasons, and, in 
a clear oase of error, a Court would 
without hesitation refuse to follow sush 
eonstruotion," This view is supported by 
the distam of Sir Robert Phillimore in 
Flvanturel v, Hvanturel (22) and has been 
applied in the oases of Oorporation of 
Oaleutta v. Benoy Krishna Bgse (23) and 

(16 (1889) 14 App. Cas. 417 at p. 422; 59 L. J. Q. 
B. 88; 61 L. T. 417; 54 J. P. 197. 

en (1890) 16 App. Cas, 120 ab. p.14!; 62 L, T. 

(18) (1871) 5 H. L. 804 atp. 815; 40 L. J. M. Ci 
202; 24 L. T. 889; 20 W, R. 6d y 

(19) (1853) 6 H. L. O., 716 at p. 747; 101 R. R, 222] 
10 E. R. 1089. 

(20) (1903) 2 K. B. 686 at p. 598; 74 L.J. K. B, 
822; 93 L, T.-615; 21 T. L. R. 654 

(21) 86 0. 701 at p. 713; 70. L. J. 663; 12 C. W. 
N. 657. a 

(22; (1839) 2 P. C. 432 at p. 459; 6 Moore P. C. 
(N. 8.) 75: 88 L, J. P. 0.41; 21 L. T. 4; 17 W.B 
641; 18 E. R 655. 

(23) 7 Índ, Cas, 820; 12 C., L. J3 476; 15 C. W, 


* * 


Mathura Mohan Saha v. Ramkumar Saha 
(24). We may add that it was stated by 
the Advooate-Gereral that there has been 
some divergenee of opinion among suases. 
sive legal advisers of the Crown and that 
the assessment has been made in this in. 
stanse with a view to obtain a judisial 
determination of the true meaning of the 
legislative provisions on the subjeot. Clearly, 
we eannot,in such oireumstanees, allow our 
deoision to be eontrolled by the eonduot of 
the Revenue Authorities in the past. We 
have finally been pressed to apply the 
elementary role that taxing Statutes must 
be sonstrued strictly : Manindra Ohandra 
v. Secretary of State for India (25), Mylapore 
Hindu Permanent Fund Ltd. v, Corporation 
of Madras (26), Tennant v. Smith (27), 
Lumsden v. Talina Revenue Commissioners (28), 
Attorney-General v, Milne (29). Now, there 
is no room for sontroversy that the Crown, 
seeking to recover the tax, must bring the 
subjeot within the letter of the law, other- 
wise the subjest is free, however muoh 
within the spirit of the law the sase might 
appear to be. There aan be no equitable 
sonstrustion admissible ina fiscal Statute ; 
the benefit of the doubt is the right of the 
subjest ; Partington v. Attorney General (30), 
Pryce v. Monmouthshire — Canal Company 
(31x Bearing all these prinsiples in mind, 

we hold that the Company must be taxed 
to the limited extent indicated,  besanse 
they some within the letter of the law to 
that extent. 


As the ecotentions of both sides have 


susseeded only in part, we make no 
order as to sosts of this Referense 
under “gestion 51, subsection (4). Lat 


a sopy of this judgment be transmitted 


(24) 35 Ind, Cas. 305; 48 C, 790 at p, 820; 23 C. L. 
J. 26; 20 0, W. N. 370. 
(25) 34 C. 207; 5 O, L. J, 148, 
(26) 31 M. 408; 3 M. L, T. 400; 18 M. E, J 


849 
(27) y A, C. 150; 61 L, J. P, C. 11; 66 L. "I 
827; 56 J 590. 

(28) VES A. O, 877 at p. 897; 54 L, J. K,eB, 45; 
58 S. J. 738; 80 T. L, R. 673. 

(29) (1814) A, C. 765; 83 L, J. K. B, 1083; 111 L 
Ts 848; 68 8. J. 677; 30 T, L, R, 476. 

(80) (1869) 4 H. L. 100 at p. 122,988 L, J. Ex. 
205; 21 L. T. 970. 
| d (1879) 4 App. Oas, cone at p. 202; 49 L, J, Ex, 
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to the Board of Revenne under 
sub-sestion (3). 


FozgrOHER, J.— I agree. 
CBAUDHURI, J.—1 agree, 


section òl, 


Reference answered. 





ALLAHABAD HIGH COURT, 
Fiesr APPEAL FROM ORDER No. 169 
or 1919. 

October 26, 1920, 

Present :— Mr. Justise Piggott and 
Mr, Justice Walsh. 

SHEO PARKASH— APPELLANT 
versus 
NAND KISHORE altos MÀNNI AND 


OTHERS— RESPONDENTA, 
Receiver, appointment of—-Costs, whether to be 
allowed—Discretion of Court, 


Inasmuch as the matter of the appointment of, a 
Recevier is within the discretion of the Court, it 
does not necessarily follow that costs shonld com- 
monly be allowed on the basis of«the granting or 
rejecting of an application for the appointment of 
a Receiver. 


First appeal against an order in the matter 
of sosts. 

Mr, Radha Kant Malaviya, for the Appel: 
lant. 

Mr. 
ents. 

JUDGMENT ,—This appeal is against an 
order in the matter of costs. The Court 
below had before it an applisagéion for the 
appointment of a Reseiver to take shasge 
of certain joint family property whioh was 
the subject-matter of a suit for partition, 
It rejected that application in respect of 
the half share of the property belonging 
to the present appellant, while it ordered 
the appointment of a Reseiver in respect 
of the other half share, The order is silent 
as to costs, and coming to thia Opurt in 
appeal, the plaintiff in the partition suit 
contends that, inasmueh as the applioation for 
the appointment of a Reseiver was rejeated in 
respest. of hia half share, he ought, in the 
ordinary sourse of thinga, to be allowed his 
eosts. Wethink that he should have press- 
ed this poyat before the Court below ; in 
such a matter as the appointment of a 
Reeeiver, it does not necessarily follow that 
costs should commonly be allowed on the 


Kumuda Prasad, for the Ramona. 
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basis of the granting or rejeeting of an 
application. The whole  majter of the 
appointment of a Heoeiver is one within 
the diseretion of the Court, and thero have 
been sases in' which a Receiver has been 
appointed by the Court of ita own motion. 
We do not think that we should be justi- 
fied in interfering with the order of the 
Court below in the matter of ooste, We 
dismiss this appeal assordingly with oosts. 
* Appeal dismissed, 
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CALOUTTA HIGH COURT. 
REFERENCE UNDER SECTION 51 OF THE INDIAN 
Income Tax Act. 

August 30, 1920, 

Present :—Sir Asutosh Mookerjee, Kt., Acting 
Chief Justise, Justice Sir Ernest Fletcher, 
Kr., and Mr. Justice Walmsley. 
Maharaja BIRENDRA KISHORE 
MANIKYA BABHADUR— ÁSSESSEK 

í versus 
SECRETARY or STATE rog INDIA In 


è COUNCIL —Resronpents. 

Income Tax Act (VII of 1918), s$. 2 (J), 
Selami o? premium, when exempt from assessment to 
income tan—Uttarayan, income from, whether assess. 
able-—Reference to High Court by Board of Revenue 
under Act—Procedure—Vakils,« right of, to be 
heard. 


The selami, or premium, paid [for the settle. 
ment of waste lands or abandoned holdings is 
agricultural income within the meaning of section Z2 
(1) ofthe Income Tax Act, and is consequently 
exempt from assessment to income tax. But selami 
when paid for recognition of a transfer of a hold- 
ing from one tenant to another is not agricultural 
income and is not so exempt [p. 116, col. 2.] 

Uttarayan, being a voluntary payment made by 
tenants at a particular season of the year for a 
particular purptse, the income derived therefrom 
is not exempt from assessment to income tax, 
[p. 117, cols. 1 & 2,1 

When a reference by the Board of Revenue, 
arising ‘out of a proceeding for assessment to 
income tax of a person who resides beyond the 
limits of the ordinaty qriginal jurisdiction of the 
High Court, comes before the High Court the pro. 
cedure applicable is that provided for appeals from 
the mofussil and, consequently, Vakils are entitled 
to be heard on behalf of the assessee, and Counsel 
can be properly instructed only by a Vakil, [p. 115, 


Referense pnder section 51 of the Indian 
Ineome Tax Aot by Sir Charles Stevenson 
Moore, Member, Board of Revenue, dated the 
3rd May, 1920, 


, col. 2; p. 116, col. 1.] 
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Mr. S. R. Das, Babus Gobinda Ohandra De 
Hoy &nd Birendra Ohundra Das, for the 
Assessee, 

Mr. T. O. Gibbons, Advocate-Genersl, for 
the Government of Bengal. 

JUDGMENT, 

MOOKERJER, Acra, C. J.— This is a Refer- 
gnoe under section 91 of the Indian Insome 
Tax Act, 1918, The seotion is in the follow- 
ing terms :— 

"1. If, intheeourse ofe any assessment 
under this Aot or any proseeding ig sonnes- 
tion therewith other than a prose€ding under 
Obapter VII, a question has arisen with 
refef®nce to the interpretation of any of the 
provisions of this Aot or of any rule thereunder, 
the Chief Revenue Authority may, either on 


ita own motion or on referenae from any - 


Revenue Officer subordinate to it, draw up a 
statement of the case, and refer it, with its 
own opinion thereon, to the High Court, and 
shall so refer any sush question on the appli- 
cation of the assesaee unless it is satisfied 
that the applisation is frivolous or that a 
reference is unnecessary. j 

"9. If the High Court is not satisfled that 
the statements eontained in the sase are 
suffisiont te enable it to determine the ques- 
tions raised thereby, the Court may refer the 
aase back to the Revenue Authority by which 
it was stated, tg make such additions thereto 
or alterations therein as the Court may direat 
in that behalf, 

3. The High Oourt upon the hearing of 
any such ease shall deside the questions 
raised thereby, and shall deliver its judg- 
ment thereon sontaining the grounds on 
whioh suoh desision is founded, and shall 
send tothe Revenne Authority by which the 
ease was stated, a oopy of sush judgment 
under the seal of the Oourt and the 
signature of the Registrar ; afd the Reveune 
Authority shall dispose of the ease accordingly, 
or if the ease arose on referense from any 
Revenue Offiser subordinate to it, shall for- 
ward a copy of sueh judgment to sueh Offiser 
who shall dispose of the Saco conformably to 
‘gush judgment. a 

4, Where a referense is made to the 
High Court on the application of an asses» 
see, eosts shall be, in the discretion of the 
Court.” 2 

The assessment which has led up to the 
present proseeding was made by the Collestor 
of Tipperah, in whogo jurisdistion the assossee 


8 


resides, within the meaning of tho definition of 
the term "Colleotor" contained in sub-sestion 
(5) of section 2 of the Indian Income Tax 
Act. The Maharaja of Tipperab, who was 
the assessee, took exseption to the assess- 
ment as sontrary to law, bnt the Collestor 
refused to entertain the petition of objections 
on the ground that it sould be heard by 
way of appeal from his order only by tha 
Commissioner of the Chittagong Division. 
The matter was then taken before the 
Commissioner, who heard the objestions, 
allowed them in part, and modified the 
order of the Collector on the 19th Desem- 
ber 1919, The assesses was not satisfied 
with his partial success and applied to 
the Board of Revenue, as the Chief Revenue 
Authority of the Presideney, to revise the 
order of the Commissioner. On the 3rd 
May 1920 the Chief Revenue Anthority 
made this Referense under sestion 51, with 
a view to obtain a rnling of the High 
Court on the several questions speoified. 
When the matter was notified to be set 
down for disposal here, the Advoeate- 
General appeared and mentioned to the Court, 
that, as it was understood that the assessee 
had arranged to be represented at the hearing 
by Vakils, he thought ib fair to state in 
advanoe that objestion would be taken that 
Vakils were not entitled to be heard on 
this Referenae, When the sase was astually 
taken up for disposal, Mr. S, R. Das 
intimated to the Court that he had been 
instrusted to appear on bahalf of the assessee 
and, sonsequently, the objestion whieh the 
Advocate-General had intended to take sould 
not, in the sircumstanees, arise. It trans: 
pired, however, that Mr, Das was instructed 
by Mr. O. O. Ganguly, who was a Solioitor 
of this Court but had not been enrolled 
as a Vakil, Asan Attorney ean appear in 
this Court only on the Original Side and in 
appeals from the Original Side, the ques 
tion arose whether this was a matter in 
whish Counsel sould be instrusted by an 
Attorney or only bya Vakil, Consequently, 
the point whioh the Advosate-General had 
previously brought to the  notiea of the 
Court did require sonsideration, though in 
a somewhat different form. We accordingly 
eheard the Advocate-Ganeral and Mr. Das 
and held that, as this Reference by the 
Board of ;Revenne arose out of a proseed. 
ing for assessment of ineome tax within the 
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jurisdietion of the Collestor of Tipperah and 
the Commissioner of the Obittagong Divi- 
sion, Vakils were entitled to be heard and 
Counsel could be properly instructed only 
by & Vakil. When thia was intimated to 
Mr. Das he stated, that Mr. Gobinda 
Chandra Dey Ray and Mr. Birendra Chandra 
Das, two of the Vakils of this Court, were 
ready to enter appearances on behalf of the 
assecgee. After Mr. Das had thus been 
properly instrusted, the matter was heard 
on the merits, We shall now state the 
grounds for our ruling on the question of 
procedure and then give our desision on the 
points raised in the Reference. 

For the solution of the question of pro- 
eedure, if is neeessary to investigate the 
nature of the proeeeding under sestion 51 
of the Indian Ineome Tax Aot, It is plain 
that the nature of the proceeding oannot 
be affeated by accidental osirsumstanses, 
Sueh as the place from or the oshannel 
through whioh the Referense has been made; 
it is immaterial whether, at-the time of 
the Reference, the Chief Revenue Authority 
was at Calontts, Darjeeling or Daess, or, 
whether the Ohief Revenue Anthority caused 
the order of Referense to be transmitted to 
the Government Solisitor who -plased the 
matter in the hands of the Registrar on the 
Original Side or to the Legal Remembranger 
who entrusted the matter to thé oharge of the 
Government Pleader on the Appellate Side. 
The nature of the proseeding is a matter of 
anbatanoe and not of form. 

The ssheme of the Indian Insome Tax 
Aot, 1918, for the determination of ooy- 
ivüverted questions of liability to assessment 
is fairly simple. The assessment is made, 
in the fitst instance, under snb-sestion (1) 
of section 18, by the Collector, who, under 
clause (5) of sestion 2, is, in relation to 
an asbessee oarrying on business, the Colleator 
of the place where the prinsipal plase of 
business of &ueh assessee is situate, and in 
relation to any other assessee, the Colleotor 
of the plase where such  assassee resides, 
When the asseasment has been so made, the 
assesses mBy, under sub-section (1) of section 
21, apply by petition to the Commissioner for 
relief against the order of the Collestor, 
Under section 22, the Commissioner may 
pass such order as he thinks fit, by way of 
‘sonfirmation, redustion, EnLanéc mon or 6an- 
‘eellation of the assessment. Section 23 next 


` neseseary, 
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authorises the Ohief Revenue Anthority to 
eallfor the record of any assessment proceed- 
ing whish has been taken by any Officer 
subordinate to it and to make sueh enquiry 
and to pass such orders thereon as it thinks fit. 
Sestion 51 empowers the Chief Revenue 
Authority to make a reference to tbe High 
Court either on itsown motion (that is, when 
it has seizin of the proseeding under sestion 
23) or on referenoe from any Revenue Officer 
subordinate to it «that is, while the proseed - 

ing is sti before the Collector or the Com- 
missioner). Seation 51 further provides that 
the Obief Revenue Authority shall make 
such referenee on the application of? the 
assessee, unless it is satisfied that the appli- 
sation is frivolous or that a reference is un: 
Section 52 finally lays down that 
no suit shall be bronght in any Civil Court 
toset aside or modify any assessment made 
under the Ast, Itis slear from the provisions 
analysed that the jurisdiction of the Civil 
Court is taken away, as the assessee would 
have been entitled, but for sestion 52, to 
institute & Suit in the Civil Court to contest 
the validity of the assessment made by the 
Calleotor. In lieu of sneh remedy, thessesree 
is permitted to take up the matter shosessively 
to theCommisaioner and the Board of Revenue. 
The Chief Revenue Authority is thus consti- 
tuted the Tribanal which finaly re-plaees the 
Civil Court, subjeot to the reservation that 
there may be a referense to the High Oourt 
on questions of interpretation of the provisions 
of the Ast or of the rules made thereunder, 
When such a reference has been made, the 
opinion pronounced by the High Uourt eannot 
be ignored, beeause if is made obligatory on 
the Revenue Authority eonserned to deside 
the sase sonformably to the judgment of the 
High Court. What then is the nature of the 
jurisdistion whieh the High Court exercises 
on euch reference? Under the Letters Patent, 

the eivil jurisdietion of the High Court is 
classified aa original (ordinary and extra» 
ordinary), and ap pellate ( (from the Original 
Side or from the Cóurfa in the Provinoes.) 
The ‘Letters Patent makes no mention of reyi» 
sion {as distinguished from superintendenoe) 
of the proceedings o$ subordinate Oourts or of 
referenees from them. This does not 4ustify 
the inferefse that the Court has no power 
to revise proeóedings or to hear references, 
It was pointed out by Sir Riohard Conch, 
O. Jin Girdharee Singh v. Hurdoy Narain 
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Sahoo (1), that the power of revision is in 
essence an aspest of appellate jurisdiction. 
Thesubstanse of the matter is, as explained 
in Secrefary of State for India v. British [India 
Steam Navigation Company (2), that the error 
of the inferior Court is restified by a superior 
Tribunal; this charaoteristia is common to 
both the prooseedings teshniaally called appeal 
and revision, Oa the other hand, a referenae 
is made by a subordinate to a superior 
Tribunal with a view to obéain its opinion 
upon a sontroverted question of Jaw and 
thereby avoid possible error, An” Appellate 
Court thus exists for the correction of an 
eiftor*f a subordinate Court by way of appeal 
or revision, as also for the avoidance of 
error by a subordinate Court by pronouncing 
an opinion uponthe question of law referred 
in advausce. The essence of the matter thus 
is that when a Court hears a reference, ib 
really performs the funstions of a Court of 
Appeal quite as muoh as it undoubtedly does 
when it hears an application for revision. 
The index of the relation of superior and 
inferior Tribunal is furnished by thb fast that 
the jadgment pronounsed on the- referense 
by the High Court is binding upon the refer. 
ring authority. There is thus no esoaps 
from the gonslusion that the High Uourt 
exercises, not an original but an appellate 
jarisdistion when it entertains a reference 
under sestion 51 of the Indian Insome Tax 
Ast, 1918. In this sonnestion, we must not 
overlook sestion 106 (2) of the Government 
of India Aat, 1915, whish provides that the 
High Court has not and may not exersise auy 
original jurisdiotion in any matter sonserning 
the revenue or eonserning any aot ordered or 
done in the aollestion thereof, assording to 
the usage and practise of the country, 
or the law for tha time being in foros; 
this substantially reproduces tht provision in 
gestion 8 of 21 Gao, IL], C. 70, which debarred 
the Supreme Court from exersising juris- 
dietion in any matter sonserning the revenue, 
Now, the Chief Revenue Authority, under the 
Indian Íneome Tax eA, 1918, exercises 
jurisdiction over the entire Presidenoy, as well 
in the Town of Caleutta, as beyond the limits 
of the Presidenay town. ¿A distination may 
thus legitimately be. drawn between a refer. 


(1) 21 W. B, 203; 18 B. L, B. 103, 
AD) 9 Ind. Cas, 183; 18 0. L, J, 90; 150. W. N. 


ense made in sonnestion with an assessment 
on a peraon who resides in the town of 
Calsutta (that is, within the limits of the 
ordinary original eivil jarisdistion of this 
Court) aud a referense made in oonneotion 
with an assessment on & person who resides 
bayond the limita of the ordinary original 
eivil jurisdistion of this Court In the former 
alasa of cases, the prosedure should be assimi- 
lated with that applisable to appsals from 
the Original Side ; in the latter class of oases, 
the prosedure should bə that applissble to 
appeals from the Oourts in the Provinees 
under slause 16 of the Letters Patent. This 
distinetiop, as is well known, has a historisal 
origin and ennot be ignored, It was faintly 
contended, however, by Mr, Das, as a last 
resort, that the jurisdistion which the High 
Court exercises under sestion 51 of the Indian 
Insoma Tax Aot is neither original nor ap- 
pellate, but a new kind of jurisdistion no§ 
contemplated by the Letters Patent. [t ig 
suffisient to say that this argument, though 
not lasking the merit of novelty, aould not 
ba of any prastioal assistance to Mr, Das; for, 
while an Attorney oan appear only on the 
Original Side, a Vakil is exsluded only from 
the Original Side. Consequently, if the juris. 
distion were neither original nor appellate, 
an Attorney would not be, but a Vakil would 
be, gompstent to appear. In the present 
gase, the assessmant under sestion 18 was 
made by the Collestor of Tippsrah and tha 
order under sestion 22 (whish ultimately 
eame under examination by the Board of 
Ravenue) was made by the Commissioner 
of the Chiftagong Division. Consequently, 
the prosedure whieh governs appeals from 
the Courts in ths Provinses, within the 
meaning of alause 16 of the Latters Patent, 
is &ppliosble to the referense made by the 
Chief R»venue Authority under section 51, 
and on sash raferenes Vakile, but not Aftor- 
nays, ere entitled to appear. This view ia 
not opposed to the procedure followed in 
the oase of Killing Valley Tez Oo. Limited 
v. Secretary of State for Inita $n  Oounotl 


(3); there no  sush question was 
raised, possibly for the reason that as 
the Company, though owalag property 


situated at Naogaon in Assam, had ita regis- 
t$rol offise at 1, Olive Street, Caloatta, and 


(3) 61 Ind. Oas. 107; 320, Od. RA 
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might, consequently, be deemed, under seotion 
2 (5), to have ita prineipal plase of business 
within the town of Caleutta; the assessment 
wag, in fact, made by the Collestor of Insome 
Tax, Caleutta. Oar sonelusion is also not 
affeoted by the decision in Barristers and 
Vaktls, In ve (4), that Vakils had no right of 
audieree in the High Court in cases sent up 
for trial under Aet XIV of 1908 No 
reasons were recorded in that oase ; but it 
was plain that the jurisdiction to be exersis- 
ed by the Court was original criminal juria- 
diction. Nor is any assistance to be derived 
from the deeision in Budhu Lall v. Ohotu 
Gope (5), where the Court was equally 
divided in opinion upon the question, whe- 
ther Vakils were entitled to be heard in a 
proseeding under seotion 195 of the Criminal 
Proeedure Code instituted in a Presideney 
Small Oause Court and brought up before 
the High Court in the exercise of its revi- 
sional jurisdiction or of its power of super- 
intecdense. Nor is any light thrown on the 
point before us by the praetioe in sonnes- 

tion with referenees under section 57 of the 
Indian Stamp Aet, 1899; suoh references, 
so far as we have been able to diseover, have 
hitherto been made mostly in sonnestion 
with matters arising within the limits of the 
ordinary original civil jurisdiction of this 
Court, and, in sush eases elaim to a wight 
of audience would not ordinarily be put for- 
ward by Vakils ; but in one instance at least, 
Reference under Stamp Act, 1299 (6), where 
the question arose in relation to a Steam- 
ship Oompany from the Mofassil, Counsel 
appeared with a Vakil at the hearing. e 

On the other hand, Vakils have always 
appeared in references from snboydinate 
Courts for disciplinary action against Pleadera 
and Muktears under the Legal Practitioners 
Act, 1879; as also in proceedings instituted 
jn thia Court for diseiplinary action against 
Vakils. 

We have next to consider the questions 
referred by the Board of Revenue to this 
Court for deoision: 

(1) Is selami or premium agricultural 
income within the meaning of sestion 2 (1) 
of the Indian Income Tax Act, 1918, when 


oharged,— 
e» 4 hid. faa. 297; 130. W. N. 605; 10 Cr. L. at 
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(a) for the settlement of waste Jands or 
abandoned holdings ? e 

(b) for recognition of a transfer of a 
holding from one tenant to another ? 

(2) Are illegal abwabs, such as uttarayan 
agrioultural income within the meaning of 
that gestion? 

Section 4 provides that “agricultural 
income " shall not be chargeable to inaome 
tax. Seotion 2 (1) (a) lays down that 
" agricultural ifsome" means any rent or 
revenue Uarived from land whish is used for 
agricultural purposes and is either assessed 
to land revenue or subject to a loea] rage 
asseased and sollested by offisers of Govern. 
ment as such, The assessee sontends that 
the incomes mentioned in the two questions 
are exempt from assessment as they oon- 
stitute agrienltural income within the mean- 
ing of the definition just given. We are of 
opinion that this contention is well founded 
in reepest of selami paid for the settlement 
of waste lands or abandoned holdings, but 
eannot be, supported in respeat. of selamt 
paid for recognition of a transfer of a hold. 
ing from one tenant to another. When a new 
tenancy is sreated in respest of umoesupied 
waste lands or lands whieh had been 
abandoned by  previóus tenants, the pre- 
mium represents essentially the sapitalised 
value of a portion of the rem. We are not 
unmindful that in the oase of Dinanath 
Mookerjee v. Debnath Mullick (7) it was 
ruled that money payable by a lessee in son- 
sideration of a lease granted, whether salled 
nuezur or selami, eannot be looked upon as 
rent, but is simply a debt due upon a eon- 
tract and is resoverable by a suit in a Small 
Oause Oourt on the money-bond exesuted 
in that bebalf by the tenant in favour of his 
landlord. It is not neoessary to hold that 
susah selamt is rent within the meaning of 
the definition given in the Bengal Tenansy 
Aot or the Transfer of Property Aot. The 
expression used in the Indian Income Tax 
Aot is "rent or rBwgnue," and this is obviously 


wider than rent, as “defined in the Bengal 


Tenancy Act. or the Transfer of Property Aot. 
"revenue" is defined in the 
Oxford Dictionary*as follows: “The return, 
yield, cr profit of any lands, property,’or other 
fendi. source of ineome; that whieh 
somes in to one asa return from property or 


(7) 13 W. R. 307; 5 B, L, R, App. 1. 
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possessions, spgsially of an extensive kind ; 
income from any sourse, specially of an 
extensive kind ; income from any souroe, but 
spesially when large and not direstly earned." 
.There ean be little doubt that when a 
lease is granted, the amount fixed for 
periodical payment is not independent of the 
amount paid in a lump sum as premium, 
The sapitalised value of the sum  periodisally 
payable, taken along with the premium, 
eonstitute in the aggregate the aonsideration 
for the grant; so that thee larger the one 
element, the smaller the other. Fem this 
point of view, we must hold that t#o premium 
paid for the settlement of waste lands or 
abanftoned holdings may reasonably be 
regarded aa "rent or revenue" derived from 
land, within the meaning of that expression 
as used in the definition of “agricultural 
income" in section 2 (1) (a). 

Bat these aonsiderations do not apply to 
the selamt or premium paid for recognition of 
a transfer of a holding from one tenant to an- 
other. When the transfer is recognised, the 
original tenansy continues and there is no new 
demise, The sum paid as selame or premium in 
snoh siroumstanses is obviously not rent in 
any sense of the term ; nor oan it be deemed 
the return, yield, or profit of any land. The 
money is, paid by the transferee to the 
landlord to purchase peace, so that he may 
not sontest the yalidity of the transfer. We 
sannot hold that money so levied by the 
landlord san be comprised within the scope of 
the definition of agricultural inaome, 

Finally, the sontention that illegal 
abwabs, such as  uttarayan, sonstitute 
agricultural insome, is manifestly untenable. 
The item wéiarayanis a voluntary payment, 
made by tenants, at one piae per rupee of 
their rents, for expenses of the Bastu Puja 
on the Uttarayan Sankranti day (tke last 
day of the Bengali month fous) and for 
distribution of a«eets and oranges to all 
servants of the estate, Government offisera 
and local residents, The item consequently 
isan illegal exaction and, eannot, on the 
widest interpretationewhfeh may be placed 
on the phrase "rent or revenue," be possibly 
jneluded therein; nor oan it be said to be 
derived, that is, drawn, or obtained from the 
land. .We do nct feel pressed by the eonten- 
tion that, if the insome frome Uttarayan 
be treated as assessable, there would be 
an indirest recognition of it by Government ; 


for, all that we hava to sonsider is, whether 
it is exempted from assessment, besause, if 
not exempted, it must betaxed as insluded 
in the all comprehensive expression in seotion 
3 (1), namely, “income from whatever sourae 
it is derived." Referense may in this sonnse- 
tion ba made to the decision in Partridge v 
Mallandains (8). In that oase, it was ruled 
that persons reseiving profitsfrom bettiug 
systematisally carried on by them throughout 
the year as book makers on racecourse, 
were chargeable with insome tax on sash 
profits, even though bets were considered 
null and void and not resoverable in law. 
Denman, J., said that even an illegal vocation 
would ba taxable on its insome, as if a 
man were to makea systematis business of 
receiving stolen goods, and to do nothing 
else and were thereby to make a profit of, say 
£2,C00a year, the Income Tax Commissioners 
would be quite right in assessing him if it 
were in faot his vooation.”- We hold, 
accordingly, that income derived from illegal 
abwabs, sush as utiarayan, is not exempt from 
assessment. 

The result is that Q. (1) (a) is answered 
in the affirmative, Q. (1) (b) and Q. 2 in the 
negative. 

There will be no order for costs under 
section 51 (4),as the Reference has been 
decided in part in favour of the assesses. 

' Let a copy of this judgment be for. 
warded tothe Board of Revenue under sestion 
51 (8). 


Frogrogmga, J.—I agree. 
WAL MBLEY, J,—I agree. 


€ 
Referenca answered, 


(8) (1886) 66 DL. J, Q. B. 251; 18 Q. B. D. 276; 
56 L. T. 203; 85 W. R. 278. . 
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SIND JUDICIAL COMMISSIONERS 
COURT. 

Miscentanzous Civit, Appeat No, 36 or 1919. 
Mareh 31, 1920. 
Preseni:i— Mr. Fawoett, J. O. and 
Mr. Kennedy, A. J. C. 
OHELLARAM AND OTHER8— ÁPPELLANTS 
v6T8Uu8 
Seth KIMATRAM Ax» orBERS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXXII, 
r, 7 (2 -—Minor—Compromise by guardian— Consent 
of Court not obtained, effect of—Compromise, wn. 
vegistered~=(Qourt, whether can act upon compromise, 


A compromise entered into on behalf of a minor 
by his guardian ad litem without the leave of the 
Court is voidable under Order XXXII, rule 7 (2) 
of the Civil Procedure Code; the fact that em posi 
facto leave was obtained or that the guardian is 
the father of the minor and manager of a joint 
Hindu family, would not prevent the operation of 
the rule.[p. 124, col. !.] ] 

Where a document is presented to a Court as 
evidencing a compromise of litigation in that Court 
and as evidence upon which the Court should act 
for disposing of that litigation in pursuance of that 
compromise, then, sny objection regarding regis- 
tration is insufficient to prevent the (ourt, if it 
accepts the compromise, from acting upon it and 
thereby giving evidentiary efficacy to the transac- 
tion. fp. 120, col. 1.] e 


Appeal from the order of the First Class 
Sub-Judge, Sukkur. 


Mr. Hirdaram Mewaram, for the Appellants, 

Mr. Lalchand Hassomal, for Respondgnts 
Nos. 1 to 4. 

Mr. Isardas 
Nos. 8 to 13, 


Oodharam, for Respondents 


JUDGMENT. 

Fawcett, J. C. — This appeal arises out of 
a suit relating to the settlement of a partnér- 
ship business. In that business the father 
of plaintiffs Nos. l: to 3 and grand-father of 
plaintiff No. 4and the father of defendant 
No. 7 were the principals, while the father of 
defexdants ‘Nos. 1 and 2, the defendant No. 3 
himself, the father of defendants Nos, 4 and 5 
and the father of defendant No, 6 were the 
gumashtas, Defendant No. 7 ia a minor and 
his estate is in sharga of trustees, the defend. 
ants Nos, 8to 12. Defendants Nos. 2 and 5 
and plaintiff No. 4 are also minors, The 
defendant No. 3 has put forward an alleged 
eompromise in the suit effested primarily 
between himself and plaintiff No. 1, Kimat, 
ram, and has addueed in support of his 
allegation a letter (Exhibit 129) ad. 
mittedly written by plaintiff No, 1 and 
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addressed by him to the defendants Nos, 1 
and 3, This is to the effest that the dispute 
which was the subject-matter’ of the litiga- 
tion had been settled privately between them 
in the manner stated in the letter, viz. (1) 
a sertain house ig made overto Khubshand, 
defendant No. 1; (2) it is agreed that from 
the date of the letter nothing is due from 
either of the parties eonserned to the other; 
(3) the other partnership property becomes 
the property of the plaintiffs and the trustees 
representing defendant No. 7 in the shares 
already fited ; (4) the defendant No. 3 was 
to give assistanee in solleating eertain out- 
standings. lt ends by saying yos nfhy 
proceed to Shikarpur and, after sonsulting 
with your as well as our Pleaders, you may 
geb the oase in the Sukkur Court and the 
appeal in the Karachi Ocurt withdrawn 
according to law," Ha was also to inform the 
trustees of defendant No. 7 regarding the 
settlement. The defendant No. * gave 
counter- part to plaintiff Kimatram (Exhibit 
134), in whioh it is added that Kimatram 
would some to a settlement with defendanta 
Nos. 4 and 5 and defendants Nos. 7 to 12. 
On the strength of this alleged settlement the 
Pleader for the defendant No, 37 on the 21st 
of Septemter 1913, asked the Court under 
Order XXII, rule 10, Civil Prosedure Code, 
to record the devolution of interest of defend. 
ants Nos, 1 to 3 upon the plaintiffs and to 
dissharge them from the resord of the ease. 
With this applieation, however, is to be read 
the subsequent applisation made on the 3rd 
of April 1918 by defendant No. 3’s Pleader 
in whieh the Court is asked to treat the 
former application as falling within the pur- 
view of Order XXIII, rule 3, and section 151 
of the Civil Prosedure Code, and to order the 
compromise to be resorded and to pass a 
degree in accordance therewith or sush other 
order as might be deemed proper by the 
Court. The lower Court, first of all, held that 
this applisation should bave been made to 
this Court on the, ground that the suit had 
besome merged ithe appeal against the 
preliminary desree passed in that suit. But 
this view was dissented from in Miscellane- 
ons Appeal No. 42 of 1-18, and the ense 
was remanded for disposal acsording £o law. 
Assordingly, the application bas been heard 
by the Subordinate Judge, and various son. 
tentions against the applieation were raised 
and have been eonaidered by him. 
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The applieation to record adjustment is 
opposed by all the plaintiffs and defendants 
Nos. 7 to 12, while defendants Nos, 4 to 6 are 
absent. The first of the objections raised is 
that the dosuments produaed, as representing 
the settlement, required registration and not 
being so registered are inadmissible in evi: 
dense. The Subordinate Judge has neaepted 
this view, He holda that the doaument, Exhibit 
129, must ba admitted and  aaeepted 
before the alleged adjustment san be held 
proved. Bat i6*eannot bé admitted in evi. 
dense if it offends against the previsions of 
the Rogistration Ast. It does, however, 
gonfravene the provisions of sestion 17 of 
that Act and eannot, therefore, be reosived 
in evidense, 
of the adjustment ba tendered, in view of 


_ S80tion 91 of the Evidensee Aat. 


The firat point in this appeal is, whether 
the lower Court's view that the doeument ia 
inadmissible in evidence because it requirad 
registration, is eorreot or not. The point is, 
certainly, one of some diffionlig. Aa the 
document itse:f stands, it does fall within 
the provisions of sestion 17 of the Registra- 
tion Ast, for it purports by itself to areate 
an interest in immoveable property of a 
value exeseding R3. 100. Nor does it, in 
my opinion, fall under elause (v) of sub- 
gestion (2) of seotion 17 for there ia no 
referanos in isto any other dosument having 
to be exesuted in supersession of the terms 
of the letter itself, Accordingly, the aase 
primarily seems to fall ander sestion 49 of 
ths Rogistration Aot, whish prevents any 
dooument, requirel by sestion 17 to ba re- 
gistered, baing reseivid as evidanse of any 
transastion affegting any immoveable pro- 
perty co.nprised therein unless i; has basen 
registered. Bat Mr Hirlacam for the aposl. 
lants relieson the view which has the authority 
of the Privy Oounoil, that the provisions of 
section 17 of the Aat do not apply to proper 
judisial proseedings, whether sonsisting of 
pleadings filed by the parties, or ordera made 
by the Court. See Bjradasri Naik v, Ganga 
Saran Yahu (1) an® Pranal Anni v, Laxshmt 
Anni (2). The latter oasa, L think, “shows 
that the basis of this view is the faot of the 


(1 20 4.171. (P. 0.) 2 C, W. N. 12; 23 I. A. 9 
" Sar: P. C. J. 273; 9 Ind. Dec. (N. 8, je A71. 

(2) 24 M. 803 (P. C. 1 Bom, L. R.3943 0. W. 
N. 435; 261, A. 101; 9 M. L. J. 147; 7 Sar. P. C. J. 
516; 8 Ind, Dec. (N. 8.) 808. 
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terms of an allagad sompromise besoming 
merged in a deores or order of a Court, 
Thus, the razinama in that oase, whish was 
unregistered, was made the foundation of 
anorder passed by the Judge, the parties to 
the doeument having eoneurred in moving 
that a desrae might ba passed in saesordanse 
with it under sestion 375 of the Code of 
Civil Prosedure (see at page 511). There 
was another dooument in that ease referred 
to as an "agreement of union," and that was 
held to be unprotested from the objestion 
that it was unregistered and, therefore, inad- 
missible in evidence, besause it had not been 
submitted to aud aeted upon by the Court in 
the way the razinama was submitted and acted 
upon, It was held that a mere referense, 
by way of remark, to the lands dealt with 
in the agreement of union was insuffisient to 
bring the case under the prinsiple I have 
referred to. But their Lordships said: 
“If the parties, after agreeing to settle the 
guit of 1955 on the footing that they were 
eash to take a half share of the lands involv- 
ed in that suit, and also a half share of the 
landa now in dispute, had informed the 
.learned Judge that these were the terms of 
the eompromise, and had invited him, by 
reason of sush compromise, to dispose of the 
eonslasiona of the suit of 18385, their Lord. 
ships see no reason to doubt that the order 
af the learned Judge, if it had referred to or 
narrated these terms of sompromise, would 
have been judicial evidense, available to the 
appellant, that the respondents had agreed to 
transfer to her the moiety ofland now in 
dispute." That seems to me olearly to, 
puthorise the view that, although this agrees. 
ment of union was unregistered and, therefore, 
primarily inadmiesible in evidense in regard 
to these lands, yet there would have basan no 
objection on that assount, had the Üourt been 
asked to consider the agreament as pari of ths 
terms of the sompromise and to ast upon it 
assordingly in disposing of the suit. Ths 
sonslusion that the Oourt’s order, if it had 


‘referred to or narrated the terms of tha 


sompromise, would hava been  judioial 
evidanea of the agrasment, shows, I think, 
that the effisasy of the evidense bssoming 
available, in spite of the provisiofis of the 
Registration Ast, is derived from the desree 
or order whith recognizes the terms of the 
compromise; and this view? is sonsistent 
with tha provisions of sub-clause (vs) of sub. 
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section (2) of section 17 of the Registration 
Ast, which exempts any dearee or order of 
the Court from the provisions of elauses (5) 
and (c) of sub.seotion (1) of that seation. 
Also, I think this view is in aesordanoe with 
the main objeet of tho Indian Registration 
Act. That objest, I take it, is to provide 
arrangements by whish notice can be given 
to third parties of transactions aífesting 
immoveable property of over a oertain value, 
But if sush a transastion besomes embodied in 
a judisial proceedings or, ab any rate,in a 
deores or order of a Court, that itself should 
give sufficient information of the transaction, 
and the underlying reason for the provisions 
of sestions 17 and 49 of the Registration Act 
goes out. Assordingly, in my opinion, where 
a document is presented to a Court as 
evidencing a sompromise of litigation in that 
Court and as evidence upon which the Uourt 
should aet for disposing of that litigation in 
pursuance of that oompromise, then any 
objeation regarding registration is insufficient 
to prevent the Court, if if assepta the oom. 
promise, from acting upon it and thereby 
giving evidentiary effisasy to the transaction. 
It is eontended by the respondents that all 
the eases which have been sited 
arguments in regard to this point, are cases 
where the alleged osompromise had been 
ascepted by all the parties and no sontest 
had arisen, and it is said that a distinotion 
should be made between sush a oase anda 
ease like this where a contest arises. No doubt, 
there are very forcible arguments whish 
oan be urged in eupport of this plea. But, in 
my opinion, it would, if accepted, prevent the 
proper applieation of the prineiphe whieh 
allowsa Court toassepba som promise, althouglf 
recorded in doeuments which require regis. 
tration under sestior 17 of the Registration 
Ast, a prinoiple, whieh as I have already 
said, has the authority of the Privy Counsil, 
To my mind; so long es the party produces 
the dosument with the objest of gotting the 
Court to accept it as evidence of a sompro. 
mise and fo aot upon it under Order XXIII, 
rule 3, Civil Procedure Code, or any other 
sorresponding power of the Court, then it 
has, while it is the subjest-matter of such an 
applisatton, a sort of protective bale freeing 
it from objestion to its admissibility under 
the Registration Aet. It is obvions that, 
otherwise, oneedissenting party toa sompro- 
mise in the ease of a dosument of thia kind, 
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oould entirely prevent the somprorhise being 
asted upon, although all the * other parties 
might wish this; and until the Court has 
said it will not ast upon the *eompromise, 
the dosument on whish the applisation to 
record the compromise is based, whether 
astually embodied in the application itgelf 
or referred to in the application, is, in my 
opinion, a part of judisial proceedings whish 
somes within the prineiple laid down by the 
Privy Oouneill. No doubt, in the present 
oase, it would appear that the original inten- 
tion of the parties to the alleged compromise 
was not to bring the dosument to the Oourt 
with a view to its being acsepted and a 
deoree or order passed aeeording to its besmet 
The letter merely contemplates the defendant 
No. 8 arranging to get the sase in the Sukkur 
Court and the appealin the Karashi Court 
withdrawn assording to law, and by its terms 
purporta to effest in itself the transfer of the 
immoveable property mentioned therein. So 
far, it was presented merely with the appli- 
cation under Order XXII, rule 10, I should 
hesitate to say that the objection under the 
Registration Ast was nota valid one, But 
this defest is, in my opinion, eurad by the 
subsequent application, under whieh the 
Coifri is asked fo aot upon it under” Order 
XXIII, rule 3, Civil Prosedure Code. I 
ean see no objestion to this shange of attitude, 
as there is no bar of limitation. Sines the 
Court is in fast dealing with the sase under 
Order XXIII, rule 3, Civil Prossdure Code, 
and Exhibits 129 and 139 are prodused for ° 
the purpose of proceedings under that rule, 
they are, I think, protested from the objee- 
tion whieh has been taken to them under 
the Registration Ast. i 

I do not, therefora, think that the lower 
Court's view on this point ia sorrect. I 
would add that, sinse distating this judg: 
ment, I find the view I have taken is also 
that taken by the Patna and Allahabad 
High Courts in Oharu Chandra Mitra v. 
Sambhu Nath Pandey (3) aud Sital Prasad 
v. Lal Bahadur (4). 

The next point s whether the order of 
the lawer Court rejecting the applieation to 
resord the eompromise under Order XXIII, 


(8) 46 Ind. Cas. 858,8 P. L.«J. 266; 4 P. T. W, 
* 893; (1918) Pat® 193. 
(4) 81 Ind, Cas, 902; 38 A. 75; 18 ALL 
1122. 
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rule 3, Civil Prosedure Code, should be set 
aside. As alréady mentioned, the original 
partnership consisted of two capitalist part- 
ners, Hotehanti and Virbhandas, who were 
brothers, and four gumashia partners, 
Bikhehand, Ohellaram, Mulsing and Narsing- 
das. Hotshand is represented by plaintiffs 
Nos. l to 4, Virbhandas by defendants Nos. 7 
to 12, Bikhehand by defendants Nos. 1 and 
2, Mulsing by defendants Nos, 4 and 5, and 
Narsingdas by defendant No. 6. The aom- 
promise purports to be batween Kimatram, 
the plaintiff No. 1, and Chellaram, defendant 
No. 3, on behalf of himself and Kbubshand, 
defesdant No.1. The lower Court had held 
that Kimatram asted for himself alone and the 
sompromise did not bind the rest of the 
family, the plaintiffs Nos, 2 to 4, It also 
held that he sould not represent his minor 
son without the leave of the Court under 


Order XXXII, rule 7, Civil-Prosedure Code. , 


As regards Ohellaram it held that he had 
authority from Khubshand, but that he. had 
no authority on behalf of Khubohand's 
minor brother, defendant No. 2. Defend. 
ant No. 2's guardian ad litem applied for 
the sanotion of the Court to the compromise, 
but the Subordinate Judge was not disposed 
to grant auch sanstion. He held that the 


agreement did not bind any other party to: 


the suit except plaintiff No. 1 and defend- 
ants Nos. land 3, and that the adjustment 
it eontained eduld not be recorded on behalf 
of the minor parties to the suit, namely, 
“plaintiff No. 4 and defendants Nos, 2, 5 
and 7. 

These findings are disputed in the memo- 
randum of appeal. But in the argumants 
Mr. Hirdaram admitted that the agresmont 
did not bind the defendant No. 7 and hia 
trustees, defendants Nos. 8 to 12. This, in 
my opinion, is an important point, for defend. 
ants Nos, 7 to 12 represent the oapitalist 
partner, Virbhandas, who aesording to the 
preliminary desres in the anit had a -larger 
share in the partnership than Hotehand who 
is represented by plaintiffs Nos. 1 to 4, Io the 
judgment underlying the preliminary deasree, 
it is stated that the shares of Virbhandas and 
Hotehand inter se were in the proportion of 
19 to 16 in eighteen-annas share (page 37 of 
the. paper-book in Fitst Appeal No. 33 of 
1917). The compromise leaves the question of 
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Kimatram, plaintiff No. J, will some toa 
settlement with the trustees abont it, and 
Exhibit 139 apparently provides that the 
division of the immovesble property in Balu- 
shistan and Sukkur, aesording to the shares 
already fixed, should be settled by Chellaram 
by drawing lots, The sompromise provided 
that a sertain property, in whieh presum- 
ably Virbhandas had a share, was transferred 
to Khubshand, defendant No. 1, and that 
the assounts between Khubshand and Chella- 
ram, on the one hand, and the plaintiffs, oa 
the other hand, were squared, £e, nothing 
was due from or to either of these parties 
to the suit. If this arrangement had been 
aacepted by the trustees representing defend- 
ant No. 7 and the leave of the Court 
to their compromising his claim aesordingly 
been obtained under Order XXXII, rale 7, 
Civil Prosedure Code, there might ba good 
ground for holding that the suit, in so 
far as it related to the olaims of the 
capitalist partners against the gumashta 
partners, was adjusted atany rate in part, 
1.6, BO far as regards the celaims against 
the defendants Nos, 1 to 3? Butthe defend- 
ants Nos. 7 to 12 objest to the sompromise 
gnd it is not alleged that they ever aacepted 
it. The compromise, therefore, fails to 
adjust the suit so faras it soneserns the 
rights of the defendans Nos, 7 to 12 toa 
share of the partnership property in assord- 
anse with the settlement of the assounta 
whish is prayed for in thesuit, A similar 
objestion applies in regard to suoh olaims 
as the representatives of  Mulsing aud 
Narsingdas may have againat any of the 
other partners, on the settlement of the 
assounts.* The compromise makes no mention 
whatever of Narsingdas, but this is pro- 
bably due to the fast that he had died 
priof to the partnership sommensing in 
1598, regarding whioh the taking of assounts 
is sought; and the Subordinate Judge in 
his judgment has held that'his sbildren 
did not continne t3 hava a share in that 
partnership (nage 34 of the paper-book in 
First Áppeal No. 33 of 1917). Bat in regard 
to Malsing there is, at any rate, a 
pending olaim, and Exhibit 134 provides 
that Kimatram should settle with his son 
Lalsing, as well as with defendants Nos. 7 
to 12, One of Maulsicg’s representatives, 


Virbhandas’ rights in the partifership undis.* as already noted, is a minor whose guardian 


posed of, Exhibit 134 merely says that 


ad litem is his brother Lalging, defendant 
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No. 4, and any eompromise sould not have 
ful validity in his ease witbont the leave 
of the Oourt being frst obtained under 
Order XXXII, rule 7, Civil Prosodure 
Code. Defendants Nos. 4 to 6 arestated 
in the order under appeal to be absentand 
this, no doubt, reduces the importance of 
their not being parties to the sompromise, 
but the objeation inthe oase of defend- 
ants Nos. 7 to 12 is a vyery real ona. 
As stated by Mr. Justics Wost in E lulut 
Muncheri Wacha v. Vullebhoy «hanbhoy (6). 
£i * . . » . 

A partnership suit is a suit of a peculiar 
charaster, and the parties to sucha suit 
do not stand to eash other presisely in 
the same relations as the parties to suits 
generally. Eash of the parties to a part- 
nership suit, however he may be formally 
ranked, is really in turn plaintiff and 
defendant, and in both  eapasities comes 
before the Court for the adjudieatiou of 
his rights relatively to the other partners, 
whieh the Court endeavours to determine by 
its deoree... 


eee faa 


ue dew. ue If the partnership account 
prayed for in the suit is to be oomolete, 
all the parties to the partnership have 4 
right, and are under an obligation to appsar,” 
In assordance with that prinsiple it has 
been beld that in a suit for partnership 
account all the partners are nesessary 
parties, and if one is added asa defendent 
after the period of limitation, tha whole 
suit must ba dismissed. Randoy:l v, 
Junnen oy Ooontov (6) and Ambika Oharan 
Guha v. Tarini Oharan Ohand: (7). Simi- 
larly, it bas been held that in sash a,8uit, if on 
the death of one of the defendints his 
heirs are not made parties to the suit by 
substitution in time, the whole suit js to 
be dismissed, even where no relief against 
the deceased defendant or his heirs wag 
asked for spsoifically ; Srinath Pal v. Hart 
Charat Pal (8). Assordingly in Edili 
Vunchert Wacha’s css (5) though 
the plaintiff had settled with most of 
the defendants, yet he was not allowad 
to withdraw the suit but was made a 


(5) 7 B? 167; 7 Ind. Jur. 372; 4 Ind. Deo. (x. s.) 
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(6) 14 0, 791; 7 Ind, Dec. (N. 8,? 621. 
(7) 19 Ind. Ca 908; 18 C. W. N. 464, 
(8) 70. L. J. 260. 
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defendant and two defendagts who objected 
were substituted as plaintiffs in the sutt, 
Mr. Justice Wast in his judgment on thia 
point says: “if the plaintiff is not made 
a party defendant, it might happen 
that the whole cbjest of the suit would 
be defeated, and needless expense thrown 
upon persons who hava inflisted no injury 
upon the partnership. All the prosesdings 
already ‘taken might prove futile, and it 
might be neaessary to begin thea who's 
ease over again," Similarly, in Bro endra 
Kumar Das v, Gobinda Mohan Das (9) the 
plaintiffs,®who had brought a suit for 
dissolation of partuershio and for acaounts, 
after ressiving a large sum from s4hs ‘of 
the defendants, filed a sompromise petition, 
praying that the suit might be dismissed. 
Thereupon, the other defendants who were 
not parties to the eompromise objected to 


- their prayer for dismissal of the suit as 


. Sdbordinate Judge held that 


intended to injure them and £o stifa 
enquiry into the partnership matters, and 
asked that they might be tranaferred to 
the eategory of plaintiffs and allowed to 
sontinue the suit, the plaintiffs being included 
in the eategory of defendants, if they did 
not wish to  eontinue as plaintiffs. The 
he was not 
competent to transpose the partigs in this 
marner and dismissed the suit for non. 
prosesution. The High Vourt in revision 
held that the Subordinate Jaige had ample 
powers to make the transposition of parties, 
asked for, and that it ought to have done 
that. The High Court also held that the 
lower Osurt aonld not hava oriperly acted 
and pasaed a desres undar Order XXIII, 
rule 3, Civil Prossdure Cole, inasmush as 
the parties to the compromise, whieh had 
been effected out of Court, did not ask 
for a deeree, and the objestors, who were 
not parties toethe same, could not ask for 
one. The case of Tommenidt Adeyya v, 
Chilukurt Venkatarayudu (10) supplies a 
for:her inslause where, though the plaintiff 
had been allowed t» withdray the suit 
under Order XX [1 Pro !, Civil Peossdure 
Code, as the suit was one for diseolition 
of partnership ond to taka ase rants, a 
defendant, who had algo slaimed that assoants 
should be taken and his share of the profits 

(9) 34 Ind. Cas, 185; 20 O. W. N. 752. 

Q0) 4 Ind. Cas. 392, (1914) M, W. N. 165; 15 M, 
L. 
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awarded, was,held to be entitled to insist 
that his alaim should be tried. It is alear, 
therefore, thgt the mere fast of plaintiffs 
having sompromised the oase with the 
defendants Nos, i to 3, would not neses- 
sarily pnt an end to this suit, and that 
defendants Nos. 7 to 12 sould insist on its 
being continued with their substitution as 
plaintiffs. This being so, oan it be said that 
the sompromise, even if assepted as binding 
the plaintiffs and defendants Nos. 1 to 3, 
is one adjusting- the suit wholly or in 
part within the meaning of Order XXIII, 
rule 3, Civil Proeedure Code? No doubt 
(asspming for the moment that plaintiffs 
Nos. 2 to 4 and defendant No. 2 are bound by 
it), it adjusts matters in dispute as between 
the plaintiffs and defendants Nos, l to 3, but 
it wholly fails to adjust the suit so faras 
regards the claim of defendants Nos. 7 to 
12, who have a bigger oapitalist share in 
the partnership than the plaintiffs. Tke 
settlement of the olaim-of plaintiffs against 
the defendants Nos. 1 to 3oannot, in my 
opinion, be effected independently of the 
slaims of defendants Nos. 7 to 12 against 
the samedefendants. For instance, it might 
appear, that the partnership property, which 
the eompromise gives to defendant Nð, 1, 
was property whish belonged to, or should 
be allotted to, the share of defendants 
Nos. 7 to 12, and in any oase, in my 
opinion, the agreement to transfer their 
share in that property sannot stand withont 
their eonsent. When, again, it might be 
found that plaintiffs on the settlement of 
aesounts owed defendants Nos, 7 to 12 
a large sum of money, and that defendants 
Nos. 1 to 3 similarly owed the plaintiffs 
a large sum, In that ease it would be 
prejudicial to the rights of defendants 
Nos. 7 to 12 to diseharge defendants 
Nos. 1 to 3 from any *demand of the 
plaintiffs in the settlement of aacounts, as 
would be the result if the sompromiss is 
given effect to, because the defendants Nos. 7 
to 12 would thereby lose auch sasurity as 
is obtained from*thf faot of defendants 
Noa..i to 3 being debtors of the plaintiffs, 
who are their debtors. Farther, Order 
KAI, rule 3, says,the Court shall pass 
a deeree in &esordanee with the compromise 
whish adjustsa suit wholly qr in part; itj 
therefore, contemplates a compromise on 
which a deeree eon be passed in aesordaneo 
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with it, But, in my opinion, no dearee sould 
properly be passed in nssordause with the 
terms of this partienlar seompromise, at 
any rate, unless and vntil the other parties 
to the suit also effeat a compromise, mo 
that a decree sould be passed wholly or 
partly disposing of the snit, in regard to 
the settlement of the assounts or the dis. 
tribution of the partnership assets among 
the representatives of the partners having 
valid olaims to any share of sugh asroets, 
It would be entirely sontrary to the pro. 
visions of the Code that a dearee, whioh 
is neither preliminary nor firal, should be 
passed in order to comply withan incom. 
plete sompromise like the one put forth in this 
ease. 

Mr. Hirdaram, who represented the appel- 
lante, when the difficulties of acting under 
Order XXIII, rule 2, on this sompromise 
were pointed out to him sould only urge 
that a liberal eonstrustion should be plased 
on Order XXIII, rule 3, that the plaintiffs 
were virtually assignees of the share of 
defendante Nos. 1 to 3 in the partnership, and 
that the plaintiffs, at any rate, should be 
held bound and his slients should be freed 
‘from the litigation to that extent. But in 
view of the peauliar nature of partnership 
suit, to whish I have already referred, [ 
do not think that the plea for freeing the 
defendants Nos. 1 to 3 from this litigation 
i* a sufficient ground for holding the gang 
is one falling under Order XXIII, rule 3 
Civil Prosedure Code. As | have already 
pointed out, this cannot be dene without 
undue prejndiee to the elaim of defendants 


Nos. 7 ta 12 and it would be most inequitable e 


eto pass a deerce that the plainnffs are 
entitled to all outstandings, assets and 
property of the partnership exaept the pro. 
perty transferred to Khubohand and res. 


ponsible for all the debts, slaim and liabilities < 


and the settlement thereof, es this Conrt 
was asked to do in the compromiie appli- 
cation presented on the 12th of Ovrober 
19.8 (page 2 of the paper book iu First 
Appeal .0. 33 0f !917). Al-o to deslare that 
defendants Nas 1 to3 bad notbing to do with 
the partnership denta, alaims and liabiltie: 
would be unduly prejudiaial to defendants 
Nos.7 to 12, I hold, therefore, that the 
agreement in question, so far ag it adjusts 
matters in dispute between the plaintiffs and 
defendants Nos. 1 to 3, sannot be held to be one 


d 


Ms 
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adjusting the stii& wholly or in part within 
the meaning of Order XXIII, rule 3, Civil 
Procedure Code, and that, so far as it purports 
to adjust matters in dispute between the 


plaintiffs and defendants Nos. 7 to 12, it is. 


not an agreement on whieh the Court oan 
aot. 

There is also the diffienlty that the 
sompromise was entered into by plaintiff 
No. 1, Kimatram, without having obtained 
the leave of the Court to the sompromise so 
far as it aífests the interests of his minor 
son, plaintiff No. 4. Thatrule contemplates 
the next friend, or guardian ad litem, apply- 
ing to the Court for leave to enter into 
the proposed sompomise, stating speoifieally 
that the sompromise, is sought to be made 
on behalf of the minor and also setting forth, 
the terms of the proposed compromise 
of. Kalavatt v. Ohedi Lal (11), Manohar Lal 
v. Judunath Singh (12) and Virupakshappa 
v. Shidappa (13). No sush application was 
made, and the eompromise entered into by 
Kimatram without the leave of the Court 
is, therefore, voidable under sub-rule (2) 
of Order XX XII, rule 7. As is pointed ont 
by the Privy Counoilis Subramanian Ohettiar 
v. Rajeswara Dorat (14), the provisions, 
making it nesessary to obtain the leave 
of the Oourt is of great importance to 
protest the interests of the minor. Hven 
if an ex post facto consent were to be given 
by the Court, it sould not, I think, operaje 
to validate the compromise, so as to render 
nugatory the provisions of Order XXXII, 
rule 7, sub-rule (2). And the fast of 
plaintiff being the fatber of the plaintiff 
No, 4 and manager of & joint Hindu family 


would not prevent the operation” of that, 


rule, Ganesha Row v. Tulja Ram Row (15), 
Therefore, the plaintiff No. 4 sould upset the 
whole compromise and the effeet giver to 


(11) 17 A. 631; A. W. N. (1895) 120; 8 Ind. Dee. 
(x. s.) 666. 

(12) 28 A. 685; 8 Bom. L. R. 489, 4 0. L. J. 108 
(P. C.) 100. W. N. 89$; 9 O. C. 219; 1 M. L. T. 
210; 16 M. L. J. 291; 8 A. L. J. 710; 83 I. A, 128. 

(18) 26 B. 109; 8 Bom. L. R. 565. 

(14) 32 Ind. Cas. 258; 89 M. 115; 29 M. L. J. 85604 
20 C. W. N. 201; 8 L. W. 149; 19 M. L. T. 150; 14 Á. 
L. J. 158; (1916) 1 M. W. N. 100; 28 0. L. J. 837; 18 
Bom. L. R. 660 (P. O.*. 

(15) 19 Ind, Cas. 615; 36 M. 206; 17 0. W. N. 
765; 11 A, L. J.589; 18 C. L.J. 1; 15 Bom. L, R. 
626; 14 M, L. T, l; (1918) M. W. N. 575; 26 M. L. J, 
150; 40 I, A, 192 e. O.). 
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it in this suit ; and in view of the plaintiffs 
now objeeting to the eompromise being 
resorded, if is very probable that advantage 
would be taken of this right. * If he did so, 
the result would be to re-open the whole suit 
in respect of all the parties thereto just 
asin a partition suit, cf. Daculuru Vijaya 
Ramayya v, Davuluru Venkatasubba Rao (16), 
Therefore, I very mush donbt whether the 
defendants Nos. 1 to 3 would obtain any ad- 
vantage by our acting upon the compromise as, 
even in operating to settle the respestive rights 
and liabilities existing between them aad the 
plaintiffs? he litigation might in faet be 
prolonged to a far greater extent than 
if the suit proseeded without any euch 
adjustment. 

Assordingly, in my opinion, there are 
slear objestions to the sacseptanse of the 
applieation for reeording the sompromise 
under Order KAT, rule 3, In these 
sircumstanees, it is unnecessary to go into 
the question whether, in fast, underthe agree- 
ment Kimatram bound any of the other 
plaintiffs, and whether  Ohellaram had 
authority to gompromise on behalf of the minor 
defendant No, 2. Nor isit nesessary for us to 
determine the question whether the sompro. 
mise would be for the benefit of any 'of the 
minor parties to the suit. We havenot full 
materials before us to determine that 
question, but Í may remark that it would 
be diffüsul& to hold that they* would derive 
any benefit by way of a settlement of the 
litigation, in view of the diffisulties dealt with 
above. I hold the applisation was properly 
rejected and would dismiss the appeal with 
eosta. 


Kurnepy, A. J, CO, —I aoneur. 
Appeal dismissed, 


(16) 32 Ind, Cas, E81; $9 M, 853; 30 M, L. J. 
465. 


are as follows:—The original owners 
“the property in 
‘Kastori Singb, mortgaged it with possession 
‘by a deed, dated the Sih ‘November 1888, 


Vel. LXI] 
EAGHUPAR SINGH Ü. SANWAL SINGH. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
FigsT Citi Apprat No. 11 or 1920. 
July 19, 1920. 
Present: —Mr. Syed Wazir Hasan, 


A. J. C, 
Thakur NG SINGH— 
DEFENDANT— ÀPPELLANT 


versus 
Thakur SANW AL SINGH —PLAINTIEF 


— RESPONDENT, 

Evidence Act (I of 1872), ss. 08, 90— Evidence, 
direct, of emecution of deed available—Rreswmption 
under s, 90, whether can be invoked-9 Authority to 
sign, presumption as to-—Mortgage—Consideration, 

portiOn of, left with mortgagee to pay off prior mortgage 
ails st to pay, effect of. 


Where direct evidence of the execution of & 
deed is available which, if tendered, would satisfy 
the requirements of section 68 of the Evidence Act, 
the presumption under section 90 of that Act 
cannot be invoked in favour of the deed, nor would 
such presumption be justified in favour of the 
authority of a person to sign for an illiterate 
executant, [p. 125, col. 2; p. 126, col, 1.] 

Where «a portion of the "consideration for a 
mortgage is left with the mortgagee to pay off a 
prior mortgagor, and owing to his default in making 
such payment within a reasonable time a larger 
sum has to be paid, he alone is liable for the excess 
amount payable, [p. 126, cols 1 & 2.] e 


Appeal] from the deeree of the Officiating 
Subordinate Judge, Unao, dated the 27th 
January 1920, 

Mr, Mukund Bthart Lal, 
lant. 

Mr. d, P. Sen, for the Respondent, 

JUDGMENT,—This was a suit by the 
respondent for redemption of & mortgage of 
sertain shares in the village of Islamabad 
Beoli, in the Distriet of Unao. The fasts 
of 


suit, Baldeo Singh and 


‘with one Raghubar Singh for a sum of 
Rs, 4,000. The plaintiffi-respondent is the 


‘transferee of the interests of the mortgagors. 
“He offered to pay the entire sum of Rs, 4,000 


due under the deed * just mentioned. In 


defense, the mortgagee set up a deed whieh 


‘ig oalled a deed of further eharge, purporting 
‘to have been executed, by the same mortgagors 


on the 4th November 1889 for a consideration 
of Re, 1,000. 

The learned Subordinate Judge has 
rejeeted the deed of further sharge as 
being not proved and has decreed the 
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elaim for kedémption of the usufrnotuary 
mortgage of the 8th November 1888, "The 
mortgages also slaimed another sum of over 
Rs, 500, which he said he had to pay toa 
prior mortgagee in pursuance of a desree 
obtained by the said mortgagee in a suit 
brought by him against the mortgagora 


and the defendant, This elaim has 
also been rejected by the learned Subordinate 
Judge, 


I am, of opinion, that the desree of the 
Court below is sorrest in all respests. 
The appellant has argued before me, aa 
indeed he had done in the Court below, 
that the genuineness and the due exesution 
of the deed of further eharge  sbould be 
presumed under seotion 90 of the Indian 
Evidenee Act. The learned Subordinate 
Judge refused, and I think rightly, to 
invoke the presumption under that sestion 
in favour of the deed of further charge. 
He has given two reasons whieh appeal to 
me as perfestly sound in support of the 
sonslusion at whioh he has arrived on this 
part of the sase. One of the attesting 
witnesses to the deed in question was one 
-Rikkha. The appellant gave no evidence to 
prove that Rikkha was dead or that he 
was not subject to the prosess of the Court 
and was not oapable of giving evidenee, This 
being so, the appellant has failed to somply 
with the provisions of law .as embodied in 
agotion 68 of the Indian Evidenes Aot, This 
sireunmstanse, in my opinion, establishes a 
suffisient justification for a Court to refuse to 
act under section 90 of the Act, Without 
laying down any general proposition of law, — 
.lam of opinion that, in the oireumstanses 
of this ease, anyhow the appellant was rightly 
refused to have the presumption under seetion 
90 invoked in his favour, when it was olear 
on the record that direst evidense in proof 
of the deed in question was available and 
whieh, if tendered, would have satisfied the 
requirements of law as laid down in sestion 
68. The other view will place the provisions 
of that seotion at the meroy of the litigant. 
Is it for him to decide, or for the Court, whe- 
ther the provisions shall be oomplied with or 
not in a given aasa P Iam of opinion that 
that is the right of the Court and annot be 
surrendered to any party. 

But the learned Subordinate Judge has 
given another reason for “not making a 
presumption in favour of the deed in question 


Ries 


a 


126 

PAHLAD SINGH V. SAJIWAN RAI, 
under sestion 90 of the Indian Hvidense Ast. 
The deed purports to bear the signature of 
the exeautant with the pen of one Ram 
Charan. The language used as a part of the 
signature does not go further than giving the 
name of the exeeutant and of Ram Charan 
bagılam khud. On the fase of the deed, there 
is nothing to indicate that Ram Charan made 
the signature of the exesutant on any author. 
ity that the exesutant might have given to 
him. When another person signs for an 
illiterate exeoutant there is no necessary 
presumption in law that the person who 
signed had an authority to sign. The author- 
ity to sign bas been held in numerous eases 
not justified to be presumed under the provi- 
sions of sestion $0 of the Evidenee Ast. . My 
own view on the subjest, however, is not in 
assordaves with the reported desisions to 
which the learned Counsel for the respondent 
has drawn my attention. But in this oase I 
am willing to follo ~ the view takenin those 
oases. See Ubilack Bai v. Dallial Ras (1) 
and Sheo Nandan Ahir v. Ham Lagan Singh 
(2). In both these cases the learned Judges 
have not given sufficient attention to the 


presumption whish sestion tO allows to be, 


made in oase of a doeument exeouted or 
attested but have mainly relied upon ita 
language in relation to the presumption 
that may be made as to the handwriting of 
any particular person. Bat, be that as it 
may, asi am in agreement with the learned 
Snbordinate Judge that this is not a ft oase 
in which any presumption in favour of the 
deed in question should have been raised 
, under sestion 90, I have no desire to press 
“my own view. 


There is one more point whieh remains 


to be considered, and that is about the slaim 
for & sum of over Rs. 500, made by*the 
defendant-mortgagee as against the plaintiff. 


° It appears that a sum of Rs, 800 was left 


with the mortgages under the deed of the 
8th November 188% with the objeot of pay- 
ing off a prior insumbrance subsisting in 
favour of one Nidhan Singh. It also appears 
that in the year 1894 Nidhan Singh had to 
bring a suit for the recovery of the money due 
to bim under his mortgage and that the 
present appellant was also made a party as 
a defendant to that suit. It may be assumed, 


(1) 3 C. 557; 1 Ted. Dec, (N. s.) 939. 
(2) 80 Ind, Cas, 008; 18. A. Lud, 921, 
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though it is not atristly proved, that Nidhan 
Singh reseived the money deoreed from the 
present appellant; but as pointed out by the 
learned Subordinate Judge, the appellant is 
not entitled to the exeess amount whish he 
had to pay to Nidhan Singh in satisfaotion 
of the eneumbranee existing in favour of the 
latter. The original deed of usufrustuary 
mortgage was exesuted so far baok as the 
8th November 1888, and there is nothing to 
show that the mortgagee soon after, or even 
within a reasovable interval, offered to pay 
the amoutiof Rs. 800 which was left with 
him to be paid to the prior enoumbraneer. 
If the mortgagee had to pay a largeresufh 
to Nidhan Singb in the year 1894 nobody 
can be made to share the burden of that 
excess with him. He alone must be made to 
bear the sonsequense of his lashes. 

The appeal fails on both the points and is 
therefore, dismissed with sosts, 


Appeal dismissed. 


PATNA HIGH COURT. 
Larrers PATENT ÁPPEAL No. 83 of 1919, 
Desember 2, 1920. 
Present:—Sir Dawson Miller, Kr, Chief 
Justice, and Mr. Justice Ross. 
PAHLAD SINGH-—DsrENDANT— 
APPELLANT 

TEISUS ` 
SAJIWAN RAI AND OTHERS—PLAINTIFFi3— 
RESPONOENTS, 

Bengal Tenancy Act (VIII B. QC. of 188^5',a. I J4— 
Civil Procedure Code (Act V of 103), O XXI, v. 92— 
Sale in execution of rent.decree— Application to set 
aside sale—Notice, whether mnecessary—Order con 
oe sale—Sutt * set aside order, maintainability 
Of. 


The provisions of Order XXI, vule 92 of ihe 
Civil Procedure Code requiring notice to be served 
do not apply to proceesiggs brought by the judg- 
ment-debtor to set aside ‘a sle under section 174 
of the Bengal Tenancy Act. [p. 128, col. 1. ] 

A suit will not lie to set aside an order confirming 
8, sale under section 174, Bengal Tenancy Aot. [p 
128, col. 2. ] 


Appeal from a deoision of .Mr. Justice Das, 
elated the 18th July 1919, reported as 52 Ind, 
Cas., 982. 

Mr. 8, O. Mitter, for the Appellant. 


Vel. LXI] 
PAHLAD SINGH Y. SAJIWAN RAI. 
JUDGMENT, 


Minter, C. J—This is an appeal brought 


under the Lutters Patent from a deaision of 
29 Single Judge of this Court, 

The first four respondents, Sajiwan Rai and 
cthers, were the tenants and the respondent 
No. 9, Phul Chand Lal, was the landlord of 
two plots of land in Mauza Mian Chauri. 
. The landlord obtained a desee against the 
tenants for arrears of rent and in execution 
thereof pnt up the property fr sale. It 
was purahased at the sale on the 7th January 
1913 by Pahlad Singh, the appellaet, who 
was nota party to the rent-snit. Within 
3@ deys of the sale the jundgment-deb:or, 
Sejiwan Rai and others, deposited, in acoord- 
anse with sestion 174 of the Bangal Tenanoy 
Ast, the deoretal amount and interest pre- 
soribed by that sestion together with talbana 
for serving notiees, and applied to have tke 
sale set aside under the terms of the seotion, 
It appeared, however, from the peon's return 
that notices were not properly served upon 
the persons who would te affested by an 
order setting aside the sale, and as ro fur- 
ther steps were taken by the 'judgmept- 
debtors to effect servise, the Munsif diamissed 
the appliantion and  eonfürmed the sale. 
Abont.two years later, on the 26th January 
1915, the judgment debtors institnted the 
present suit impleadig as defendanta Phul 
Chand Lal, the*landlord, and Pahlad Singh, 
the anotion- purchaser, slaiming to have the 
"sale set aside and their possession confirmed, 
or, alternatively, i£ they should be found to 
be out of possession, that a deoree for re- 
eovery of possession should be given to them, 
The plaintiffs put forward two grounda for 
relief in the plaint. They alleged, in the 
first plase, that notice was "in a manner” 
served upon the auetion purchaser but even 
if there was any defeat in the service, the 
order complained of was obtained by fraud 
and collusion between the desree holder and 
the austion purahaser who prevailed upon 
the Court peon to make & false return and 
sonsealed the matter from the plaintiffs. 
They further sontended that they were not 
aware of the fraud until the 10th Dasember 
1914. Sesordly, the plaintiffs contended that 
no notice was necessary upon the auction. 
purehaser of an epplication by the judgment- 
‘debtor under section 174 of*the 
Tenancy Ast and that the sale ought to bave 
been set aside by the Munsif when the 
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money was deposited, and that, in these air. 
sums: ances, the eonfirmation of the sale was 
illegal and the learned Munsif'a order was 
without jurisdiction and void, The learned 
Mansif who confirmed the sale was apparent. 
ly of opinion that the provisions of Order 
XXI, rule 92, requiring notiee to be served 
on the persons affeated by an order setting 
aside a sale, applied to applisations under 
gestion 174 of the Bangal Tenanoy Aot, 

The learned Munsif, by whom the present 
suit was tried, was, on the other hand, of 
opinion that the provisions of Order XXI 
rule 92, requiring notiae to be served in an 
applisation to set aside a sale, did not apply 
to the ease of & tenure or holding sold in 
execution of a decree for arrears of rent dre 
thereon, and that when the deposit was made 
under the provisions of section 174 of the 
Bengal Tenanoy Ast the jadgment-debtor 
was entitled to bave the sale set aside with. 
out notice. At the samo fime, he held that 
a suit to set aside the order confirming the 
sale would not lie. He considered, however 
that the order was made without jurisdiotion 
and might be treated as a nullity. He aagord. 
ingly passed a deores declaring the plaint. 
ifia title fo the land and confirming their 
possession, He based his decision upon the 
powers of the Oourt granted under gestion 
151 of the Civil Procedure Code. 

“On appeal to the Distriot Judge the degi- 
sion of the Munsif was affirmed. 

On second appeal to this Court the matter 
same before a Single Judge. The learned 
Judge considered that,if it were conceded 
that a suit did not lie, whieh was the view 
of tbe two lower Courts, then section 151 
0f the Civil Prosedure Code had no appliea- 
tion as that seotion could only be oalled in 
aid “in a pending suit." Differing, however 
from the lower Appellate Court he held that 
the suit was maintainable. He agreed with 
the view expressed above tHat the pro- 
visions of Order XXI, rule 92, were not 
applieable to proeeedings by the judgment- 
debtor to set aside a sale under seotion 174, 
of the Bengal Tenaney Act. He considered 
that, although the provisions of the Civil 
Prosedure Oode were, by seation 143 of the 
Tenanoy Act, made applisable ¢o suits 
between landlord and tenant subjest to tha 
rules therein mentioned and the other pro. 
visions of the Act, nevertheless the Tenansy 
Act aontained a complete rule of proeeduro 
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for applications under seation 174 amount. 
ing to an exception of the general rule 
contained in fhe incorporated Aet. [See 
St. Sepulchre (Vicar and Ohurchwarden’s) 
In re] Liagree with the conelusion arrived 
at by the learned Judge that the 
provisions of Order XXI, rule 92, requiring 
notiee to be served, do not apply to procsed- 
ings brought by the judgment-debtor to set 
aside a sale under section 174 of the Bengal 
Tenancy Ast. I think this sonelusion is 
further supported by a consideration of seo- 
tion 170 of the Tenaney Aot whioh, sinee the 
Amending Act of 1907, expressly exoeludes the 
application of sestion 310A (now Order 
XXI, rule 89) of the Code to a tenure or 
holding attached in exesution of a deoree for 
arrears of rent due thereon. If the opera- 
tion of rule 89 of Order XXI, be exeluded, I 
think it follows that rule 92 of the same Order 
must also be exeluded in the sase of an 
applisation made by the judgment-debtor 
under sestion 17-4 of the Bengal Tenancy 
Ast, Rule 92, upon whieh the appellant 
relies and under whioh the notice is required, 
applies only in two olasses of sases both 
of whieh sontemplate the possibility of an 
application under rule 89, The first elass 
is where either no applisation is made under 
rules 89, 90 or 91, or sush an applisation is 
made and disallowed. The sesond olass is 
where such application is made and allowgd. 
In tbe former sage, the Court must eonfirm 
the sale. In the latter oase, if must set 
aside the sale. Rule 91 need not be son. 
sidered, as it does not apply to a judgment- 
debtor and is, moreover, expressly exoluded 
by sestion 174 (3) of the Bengal Tenaney 
Ast. Rules 89 and 90 do apply to judgment- 
debtors. They provide alternative remedies 
whieh. eannot be’ taken advantage of 
together and if sesms to me tbat rule 
92 eontemplates that the remedies provided 
by the earlier rules should be available to 
the applicant before rule 92 itself oan 
operate, As rule 89 is expressly exoluded 
by section 170 of the 'Tenaney Aot the 
situation sontemplated by rule 92 did not 
exist and, in my opinion, it had no applies- 
tion. Ihe desision of the Munsif eonfirming 
the sale is based upon the fast that no 
notise was served. The notices required 


under rule 82 was in this ease notise of an 

(1) (1884) 33 &. J. Ch. 872; 4 De G. J. & S. 282; 9 
L, T. 819; 3 N. R, 594; 10 Jur, (N, 5.) 298; 12 W. B. 499 
46 H. R. 907; 146 R, R, 288, š 
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application under rule 89 But rule 89 had 
no operation sinse its spplieation is ex. 
cluded by section 170  of* the Tenansy 
Aot, and sestion 174 takes the place of 
rule 89 in cases coming within the seetion, . 
Where the applisation is made under seo- 
tion 174, rule 89 of Order XXI oan never 
operate, and sonsequently rule 92, in ao far 
as it requires notice of an application under 
rule 89, cannot operate. The sase of 
Janardhan Gangult v. Kali Kristo Thakur 
(2) whish was relied on by the appellant 
was defided in 1895. It was thera held 
that sestion 310A of the Code applied to 
an application to seb aside a sale in exe&u- 
tion of a dearee for arrears of rent. The 
application, however, was not made by the 
judgment debtor but by a third party 
elaiming to have an interest in the pro- 
perty and his applisation sould not have 
been made under sestion 174 of the Tenansy 
Aot whieh applies only to judgment-debtors, 
Further, it was only in 1907, after that 
desision had been given, that seetion 170 
of the Beggal Tenanoy Ast was amended 
so as to exclude the operation of sestion 
810A of the former Code in the oase of 
iemures or holdings attached in. ekeeution 
of a deeree for arrears dae thereon,: The 
sase is, therefore, no longer an authority 
for the appellant/s contention that, where 
section 174 of the Tenancy 'Aot applies, as 
in the case of a judgment-debtor, notiee, 
must be served. 

The case of Bungshidhar Haldar v. Kedar 
Nath Mondal (3) desided in 1895 was also 
relied upon but sarries the ease no further. 
In my opinion the appellant’s contention on 
this part of the oase fails. 

16 is sontended, however, that a suit 
will not lie to set aside the order sonfirm- 
ing the sale. dt is true that if the view 
already expressed be accepted the learned 
Munaif who esonfirmed the sale did so 
through 2 mistaken view of the law as to 
the necessity of service of notice. But a 
desision so arrived" st dpes not render his 
order inoperative so that it ean be treated 
as a nullity as was done by the Trial 
Court. The learned Munsif had jurisdic: 
tion to decide the question and the mere 


, fact that bis decision was based upon a 


(2) 23 C. 393; 12 Ind. Dec. (w. a.) 261. 
(8)10. W. N. 114. 


Vel. LXi] 
RUP NARAIN t£, SHEO PRAKASH. 


miseonseption "of the law does not entitle 
éhe party aggrieved to institute a frash suit 
and have thg question re-tried, The plaint- 
iffa were not without a remedy, Assum- 
ing, without desiding, that no appeal lay 
from the order oonfirming the sale the 
tenants sould, nevertheless, have applied to 
the High Court in revision on the ground 
of a material irregularity by the Munsif in 
the exereise of his jurisdietion. A remedy 
by way of review might also have been 
open to the plaintiffa had they taken steps 
in time to pursue that remedy. The 
learned Judge from whose deaision this 
appeal is brought was of opinion that the 
right of the plaintiffs to have the sale set 
aside was an absolute right and that the 
order of the Munsif confirming the sale 
was an infringement of that right for 
whioh a suit would lis, With great respect 
o the learned Judge, I am unable to 
accade to the view taken by him. The 
result of susah a dostrine would be that in 
every oase where it could be shown that 
the Court had desided wrongly an unsussess- 
fal litigant would bs entitled to bring 4 
fresh auit to enforse his right and the whole 
matter*sould bs re-opened. Moreover, if the 
plaintifis’ right was infringed by any one 
it was by the Munsif whose order is called 
in question and not by the defendants in the 
suit. The oortest view seems to me to bs 
that expressed by Sir Comer Petheram, C. J., 


“in Kabilaso Koer v. Raghu Nath Sakan Singh 


(4) where it was held that a suit is 
not maintainable to set aside a sale 
under the provisions of sestion 174 of the 
Bengal Tenansy Act. “The right to have 
the sale set aside,” said the learned Ohief 
Justieo, “is not an abstrast right whish can 
be enforeed by astion against one person 
alone but it is a right to sali, upon the Judge 
io set aside a sale, and if he does not do it, 
to bring his failure to do so to the nobioa of 
the Court." 

The respondents were not represented in 
this appeal, but ag. a @ubstion of fraud has 
been raised in the plaint it becomes nesessary 
to deal with it although no argument was 
addused before us in support of it, Tho fraud 
allgged in the plainf is, that a false return 
was made by tMe serving peon in aollusion 
with the judgment-debtors and the auction? 


(4) 18 0, 481; 9 Ind. Deo, (N. s.) 821. 
8 
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purshaser, From the faots stated in the 
plaint it is elear that no proper service was 
made on the austion.purohaser and ño 
serviss at all was attempted on the 
desres-holder, and even had the fasts as 
alleged appeared in the peon's return there 
is nothing from whieh it sau be suggested 
that the Munsif would have mad any other 
order than that which he did make, Mora- 
over, the desision of the Judisial Committes 
in Prosunno Kumar Sanyal v. Kali Das 
Sanyal (5) seems to be sonelusive on the 
point that, where the decree itself is not 
impeached. a separate suit will not lie toest 
aside a sale even on the gronnd of fraud 
and even where the auction-purebaser who 
was not a party to fhe auitiin whieh the 
deoree ‘was obtained is impleaded as a 
defendant gether with the desrce-holder in 
the subsequent suit, the matter being one 
for an appliesation to the Exeontion Court 
under sestion 47 of the Civil Procedure Code. 
The desision of their Lordships just referred 
to was further eonsidered by the Caleutta 
High Court ig Bhubon Mohun Pal v. Nunda 
Lal Dey (6), and it was there desided that a 
suit to set aside an exeoution-sale on the 
ground of “fraud is not, maintainable under 
the provisions of sestion 244 of the Civil 
Prosedure Code, 1882, even in a oase where 
the real or nominal austion-purohaser is a 
person who was not a party to the original 
guit. 

In my opinion, this appeal should be al- 
lowed and the suit should be dismissed with 
aosts here and in the Courts below, 

Ross, J.—1 agree. 


: Appeal allowed. 


(5) 19 C. 683 (P. C.); 19 I. A. 166; 6 Sar. P. 0. J, 
20949 Ind. Deo. iN. S.) 898., 
(8) 26 C. 824; 8 C. W. N. 899; 18 Ind. Dec. (x. 8.) 





ALLAHABAD HIGH COURT. 
Execution Figsr Civi, ApPgAL No. 70 or 1920, 
January 5, 1921. 

Present:— Mr. Justice Piggott and 
Mr, Justiae Walsh. 

RUP NARAIN AND OTHER:—J UDGMENT- 

DEBTORB— ÁPPELLANTS , 
! VETSURE 
SHEO PRAKASH alias MUNNU LAL 


—Decers HoLper— RESPONDENT, 
Civil Procedure Code (Act V of 1908), s 48— 


Jf 


an 


um 


161. 
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Execution of decree—Appeal—Finding that appeal not 
maintainable-—Starting pont of limitation, 


e 

The period ofeiwelve years referred to in gec- 
tion 48 of the Civil Procedure Code as the limit 
within which & decree may be exeouted, commences 
to run, in respect of a decree from which an 
appeal has been made, from the date of the appel- 
late decree, pven though the Appellate Court holds 
that no appeal was maintainable. 


Execution first appeal from a deoree of 
the Snbordinate Judge, Allahabad, dated 
the 7th Febrnary 1929. 

Dr. S. N. Sen and Mr, P, D, Tundon, for 
the Appellants. 

Air, R. K. Malaviya, for the Respondent. 


JUDGMENT.—In the oase out of whioh 
this appeal arises a final desree for sale was 
passed on the 26th ef November 1906. The 
plaintiff, although his elaim had been deoreed 
in full, appealed to the High Court by reason 
of certain remarks «whieh the Trial Court 


‘had made in its judgment when passing the 


final desree. his Court held that no appeal 
lay under the ciroumstanaes, t.e., that it was 
not competent to the plaintiff to appeal against 
the desree in order to obtain £s re-sonsidera- 
tion of matters referred to in the judgment 


- but not embodied in the deerae. ,The appeal 


was dismissed on the 29th of June 1908, and 


` the question before us for determination is, 


whether twelve years’ period of limitation 
referred to in sestion 498 of the Code of Civil 
Prosedure began to run from this latter 
date or from the £6%h of November 1806, 
the date of the final desree in the Court of 
firat instance. On the wording of Article 
182 of the Schedule to the Indian Limitation 


œ Ast the decision of the Court below, whioh 


held that twelve years’ period of limitation" 
must be reskoned from the later of these 
two dates, appears eorreot, There is also 
authority on the same side Akshoy Kumar 
Nundi v. Ohunder Mohun (1) and Fusl.ur. 
Rahman v, Shah Muhammad Khan (2). An 
appeal had been preferred, although this Court 
desided that the plaintiff had no right under 
the siraumstances to maintain the appeal. 
Moreover, in this partionlar oase, exeoution 
was actually taken ont in the first instanse 
some five years after the date of the desree 
of the fra} Court, although if was on an ap- 
plication presented within three years of the 


(1) 16 C. 250; 8 Ind. Dec, (F. s.) 165, 
(2) $0 A. 886; Š A L. J. 680; A W. N. (1808) 
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date of this Court's final decree, The ques- 
tion of the terminus a quo of limitation wee 
really raised by the very first &pplieation for 
execution and seems to have been decided 
in favour of the deoree-holder then. We 
dismiss this appeal with coste, inoluding fees 


on the higher soale. 
Appeal dismissed. 


WE GA 


PATNA HIGH COURT. 
APPEAL from APPELLATE Dacre No. 3:2 
or 1919, < 
December 8, 1920. 
Present: —Mr. Justice Das and 
Mr. Justise Adami. 
Mohara a Sig RAMESHWAR 
SINGH BAHADUR—DzEFZNDANT — 
APPELLANT E 
16ru8 
Ohaudhuri SURAJ NARAIN JHA— 


PrammirE-—HRESPONDENT. 
Malikana—Suit by some malikanadars to recover 
their share—bimitation applicable—Partition, effect 
of. 


e + 


A suit by some of the malikanadars of a village 
against the proprietors of the village and the 
remaining malikanudars to recover their share of 
the arrears of malikana is governed by the twelve 
years’ rule of limitation. The plaintiffs in such a 
suib are entitled toa deoree giving them a charge 
on the land. [p. 181, col 1.] 

The claim to malikana is a claim against the 
whole estate, and the mere fact that the proprietors 
of the estate have partitioned it among themselves 
and formed separate smaller estates, cannot affeot 
the plaintiff’s claim to proceed against the original 
estate, [p. 181, col. 1.] 


Appeal from a dearee of the Distriat Judge, 
Darbhanga, dated the 3rd February 1919, 
affirming a desision of the Subordinate 
Judge, Darbhayga, dated the 14th Marah 
1918. 

Messrs, Purnendu Narain Sinha and Murarz 
Prasad, for the Appellant. 

Mossrs, Lakshmi Kant Jha and J. P, Sinha, 
for the Respondent." * , 

JUDGMENT. 

Apaml, J.—This sesond appeal arises out 
of a suit in whish ths muilitanazars of 
10.annas, 15-gandas, 3-houris, l.karant share 
of Mauz2 Bhashhi sought to rasover 
frra3rs of malikanz from ths defendants 
first party who sre proprietors of the 
village. 
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The lower Appellate Court has deereed 
thb plaintiffs’ suit. Theooly points raised 
before us are with regard to limitation and 
the maintainability of the suit against the 
defendants first party alone. 

On the question of limitation, ib is urged 
that, inasmnah as the suit was only for 
a 10-annas share and all the malikanadars 
did not join in bringing it, only a money- 
deeree sould be granted, aud that, therefore, 
the three years’ rule of limitation would 
apply. Ib is slear to me, however that, 
following the rules of equity, justia and 
goog gonssience, the analogy of gestion 
148A of the Bengal Tenansy Act muat be 
followed. Ths plaintiffa had joined the rest 
of the  maikanadars aa defendants since 
those defendants refused to olaim their 
share of the 16 annas malikana. There- 
fore, following the analogy of seetion 148A 
of the Bengal Tenansy Aot, the plaintiffs 
would be entitled to a dearee giving them A 
sharge on the land. Therefore, the 12 yeara’ 
rule of limitation will apply. 

Secondly, it is argued that as the estate 
has been partitioned and the defendants are 
in possession of their separated share, tha 
plaintiffs are entitled to demand from them 
only suoh share of the total malttana due 
from the estate as is proportionate to sush 
separated share.e It is olear, however, that 
the olaim to malikana is a claim against the 
whole estate and the mere fact that the 
proprietors of the estate have partitioned if 
among themselves and formed separate 
smaller estates, cannot affect the plaintiffs! 
claim to proseed against the original estate. 
On these grounds I would dismiss this appeal 
with aosíts. 


Das, J.—I agree, 


* 
Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Privy Counor Arrears Nos, 17 p 18 of 1920. 
Ostober 29, 1920. 
Present: — Pandit Kanhaiya Lal, A. J. O., 
and Mr, Daniels, A. J. O. 

P. C. A, No. 17 or 19206 
MUNWA SHANKAR BAKHSH SINGH 
AND ANOTHER— PLAINTIZF3— ÁPPELLANTS— 

APPLICANTB 
t6rsus8 
Raia UDIT NARAIN SINGH AND OTHERS— 
Deranpanr3s—Respowpants—Opposité Party, 
P. O. A. No. 18 or 1920 
Thakur CHAN DI SINGH. AND OTHERS— 
PLAINTIFFS— ÀPPELLASTS—À PPLICANTS 
LETEUE 
UDIT NARAIN SINGH AND OTHERS— 
DsrFENDANTS—HESPONDENIS— 


OPPOSITE PARTY. 
Civil Procedure Code Act V of 1908), ss, 109, 110 
—Appeal io His Majesty in Courmil—Discretion, 
enercise of ~Substantial question of law, 


The exercise of the discretion conferred by 
section 90 of the® Evidence Act cannot be con- 
sidered to involve any substantial question of law 
within the meaning of section J10 of the Civil 
Procedure Code, €o justify an appeal to His Majesty 
in Council. [p. 182, col 1 ] 

Section 109 (c), Civil Procedure Code, is inapplica- 
ble where no question of general interest, but 
merely a question affecting the parties alone, is 
involyed, p 182, col. 2. | 


Application for leave to appeal to His 
Majesty in Counsil, under sestiona 109 and 
110 Aet V of 1908. | 

Syed Ait Mohammad, for the Applisants in 
Appeal No. 17. 

Messrs. Muhammad Nasim and S. N. Mush- 
ran, for the Opposite Party No. lin Appeal 


No. 17 i f 
Sir Henry Stanyon, for the Opposite Party 


‘No. 2 in Appeal No. 17. 


Sir Henry Stanyon, for the Applicants in 
Appeal No. 18. f 

Messrs. Muhammad Nasim, S. N, Mushran 
and Shaukat Ali, for the Opposite Party 
No. 1 in Appeal No. 18. l 

Syed Als Mohammad, for the Opposite 
Party No. 2 in Appeal No. 18. 

JUDGMENT. . 

KANHAIYA Lal, A.J. CQ. — These are aonneet- 
ed applications made by rival but unguooessful 
plaintiffs for lenve to appeal to His Majesty 
in Council from the deerees passed by this 
Qourt by which the deorees of the Trial Court 


/ 


* 
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were afimed. The main question for oon- 
sideration in the snits was, whether Udit 
Narain Singh was the son of Raja Sarabjit 
Singh, The finding of the [rial Court was 
in the affirmative and that finding was upheld 
by this Court. No substantial question of 
law arises, The grounds upon which leave to 
appeal is sought are, that some evidence had 
been improperly insluded ; that some other 
evidence had been improperly excluded, and 
that certain presumptions as to the genuine- 
ness of dcouments had been wrongly made 
or improperly withheld. These objestions 
ewere dealt-with at sonsiderable length by 
this Court in its earlier order  remand- 
ing sertain issues for trial after the admission 
of some dosuments whioh wera sent for and 
brought on the resord at the instanse of the 
plaintiffs, and in the subsequeft judgment by 
whiah the appeals were desided on the merits. 
It was pointed out in the earlier order that 
as the two guits had been beard together and 
in each suit eaoh elaimant had been given a 
separate opportunity to produse his evidense, 
the claimants had a doubla opportunity to 
produce what evidense they had. Such 
material dosuments, as the Trial Court was 
unable to obtain and were @vailable, were 
seoured afterwards, and on the issues remit. 
ted after the produstion of those dosuments, 
-the parties were allowed full opportunity to 
produse their evidence before the appealsewere 
finally desided. The applicants have really 
no substantial ground for somplaint left after 
the orders above-referred to had been passed. 
Far from there being any substantial question 
of law, thereis nothing but a sonourrent find. 
ing of faet, based on the evidenae addused, in 

the sourse of a protraated trial. 

It is also sontended on behalf of one of the 
applisants that in certain matters the findings 
of this Court are not soffisiently elear, but as 
the learned Counsel for the opposite party 
has:pointed out, the findings are in some 
plaees based on more than one ground and 
are in every instanee specifo and definite, 
The presumptions made or withheld with 
regard to oertain dosuments were based on 
the diseretion oonferred by section 90 of 
the Indian Evidense Astand the exeroise of 
suoh discretion eannot be sonsidered to ine 
volve any substantial question of law within 
the maaning of seetion 110 of the Code of 
Civil Procedure. 

Seetion 109, elanse (c), of the Code, on 


- 
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whioh reliance has also been placed, is inap- 
pliaable, beeause, as their Lordships ofthe 
Privy Counsil have pointed out in Moti Chand 
V Ganga Prasad Singh (1), there is no ques- 
tion of general interest involved. The quea- 
tion may be of some personal importanoe in 
the eyes of the rival claimants, but the ease 
sannot be sonsidered to bea fit one for the 
grant of s sertifieate, if their slairas have been 
thrown out on eoneurrent findings of fast 
based on such evidence as they had addused, 
The inferenoes drawn are inferences from 
evidefiae and are no lesa findings of faet be- 
enuse they are inferences drawn from trest- 
ment or aeknowledgment or admis@iorfs of 
paternity. The applications are, therefore, 
rejected with sosta. 

DasigLs, A, J. O.—I agree. The meaning 
of the words "substantial question of law” 
in section 110, Civil Procedure Code, was 
desided, so far as this Court is sonserned, 
as far baok as 1907 in the oasa of Babu 
Udaira;j Singh v. Raja Bhagwan  Ba«shsh 
Singh (2), a ruling which has been 
aonsistently followed ever sinos. I agres 
with my learned solleague that these 
appeala involve no sabatantial question of law 
‘within the meaning of that ruling. 


Applic tions rejected, 


(1) 24 A. 174, 6 O W. N. 862; 29 I. A. 40; 4 Bom. L, 
R, 159; 8 Sar, P. C. J. 247. 
(2) 10 O. C. 308, 





PATNA HIGH COURT. 
ÀPPRAL FROM ÁcPzLLATE Decree No. 1052 
or 19:8, 
November 16, 1920. 
Present: — Mv, Justiae Das and 
Mr. Justice Adami, 
Sheikh MANGREE MLAN AND OTHERS — 
DEFENDANTS — APPELLANTS 
ter8us 
BEHARI LAL ano OTHERS— PLAINTIFFS 
—"BgsPQNDENTS. 
Custom —Right to pass over land to worship a tree, 
whether reasonable and valid—Reasonableness of 
custom, when to be determined, 


A suit by the residents of a village for a declara» 
tion that they have acquired the customary risht 
of going ovér a particnlar plot of land belonging 
to the defendants for the purpose of worshipping 
a pipal tree and the idol of Sri Ganeshji 
embedded in the tree, and s& tulsi chabutra 
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all situate on thet plot ofland, and for a further pi ipti 

declaration that the defendants have no right to die) Hahah ii x s oo n 
obstruct the plaintiffs or other Hindu residents of aug ee > Ero TUE Fa 

the village in any way whatsoever from coming over 1 soutesa that I did not quite appresiate 
the Said land and avorshipping the said pipal tree, the argument advaused before us, bat Mr. 
the idol of Sri Ganeshjt and the tulsi chabutra, or Akbari explained it to us to*mean that 


to destroy, damage, or desecrate the said objects of PE e P 
worship and also for a permanant injunotion, is the plaintiffs may have the right of worship, 


maintainable, and the custom pleaded is not unreason- but that if a branah of the tree in any 
able or invalid [p. 183, col, ', way comes over his house he has a perfest 
The time for ascertaining whether a particular right to out it. Two eases were sited 
ri is reasonable or not is its inception. [p. 184, before us in support of his proposition 
oel, t. 
“ s * . : I " 4 4 y 
Appeal from a des of tho Diario, Gavhari Zal v, Guia Tat (D), and, Hari 
udge, Patna, dated the 18th April 1918 : : s 
affirming that of the Munsif, Barb, dated the far as the Allahabad ease is sonserned, it 


seems to me that that is not in point. 
st E him Mr X hurshe l There the branches of a tree belonging to * 
Hussein), for the Appellants. d a temple overhung a neighbour's land and 
Messrs. Suni Madhab Mullick and S. N the point put forward on behalf of : ng 
Rai, for the Respondents ' “"' temple was that, as the*tree was an object 
i : of veneration, the neighbouring proprietor 
JUDGMENT. had no right* whatever to ent it. The 


Das, J.— This appeal arises out of a High Court eame to the asnelusion that 
suite instituted by the respondente, as the Common Law right sould not be res- 
residents of village Khagoul, for a deala-  tricted in the way suggested by, the owners 
ration that they have asquired the customary of the temple. The point in the Bombay 
‘right of going over a partisular plot of oase was as follows :—The plaintiffs sued 
land belonging to the appellants-defendants for an injunation restraining the defendants 
for the purpose of worshipping “a pipal from allowing the  branshes of a tree 
tree aud the idol of Sri Gancshi¢ embedded belonging to him to overhang the plaintiff's 
in the trea, and a tulsi chabuira, all situate, land, and for sn order diresting him to eut 
on that plot of land. and for a further off sush branshes. The defendant pleaded e~ 
deolaration that the defendants have no that the branshes of his tres had projested 
right to obstrust the plaintiffs or other over plaintiif's land for 40 years, and he 
Hindu residents of Khagoul in any way sontegded that he had, therefore. acjuired 
“whatsoever ' from soming over thesaidland a prescriptive right of the nature of an 
and worshipping the said pipal trae, the easement over platatiff’s land. The Court 
idol of Sri Ganeshyi and the tulsi chabutra, held that the plaintiff was entitled to sut 
or to destroy, damage, or desssrate the said away the branches whish overhung his 
objes‘a of worship and also for a permanent land though they had overhung his land 
injunotion. for more thin 40 years. In eoming to 

The Courts below have sonourrently found this’ sonslusion the learned Judges pointed 
that the plaintiffs are entitled to the reliefa out that the owner ofa tree has no right 
slaimed by them and have aesordingly to prevént a person lawfally in possession 
made declarations in favour of the plaintiffg of laud into or over whish its roots or 
and have awarded a permanent injunetion  branehes have grown from  eutting. away 
. restraining the defendants from damaging, so mush of them as projests into or over 
destroying, or deseorating these objests of his land. It must be remembered that the 
worship, and from interfering with, or defendant in the oase sited was the owner 
causing avy obstrustion éo the Hindu of the trea and the plaintiff was lawfully 
residents of <hagoul“from going over the in possession of the land over whieh the 
land to worship the objests of worship branches of the tree hal grown, and the 
enumerated above, The Courts bave also plea of the defendant that he had asquired 
given s plaintiffs damages to the extent of $ preseriptiva right of the natare of an 
Rs. 90.* R 

In this Oourt it has been argued by Mr. #1) 24 A, 499; A. W. N. (1902) 169, 
Akbari on behalf of the appellants that "no (2) 19 B. 420; 10 Ind. Dec. (x, s) 28 
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easement over the plaintiff's land was unreasonable because there was no house 


rightly rejected on the view, of the law 
that the owner of a tree whieh gradually 
grows over his neighbour’s land is not 
regarded as insensibly and by slow degrees 
acquiring a title to the space into whieh its 
branehes gradually grow. 

But here the question is entirely different. 
The appellants are the owners of the land as 
well as of the tree, and what the plaintiffs 
elaim isnot a right of easement, but a right 
by eustom to go over the appellant’s land 
for the purpose of worshipping the objects 
enumerated. Now, a distinction elearly exists 

ebetween easements and  eustoms, and the 
righta as between the parties must be 
determined, not by the law of easement, 
but by a sonsidération of the question 
whether the oustom as alleged by the plaintiffs 
is valid in law and, as snob, enforcesble. 
Having considered the question very earefully, 
Iam unable to say that the eustomis not 
a valid one., 

I was, however, impresssed with one 
point, namely, whether a custom so large 
as to preclude the ordinary use of property 
by the owner of the land affected can be 
alleged and proved. Mr. Akbari has argued 
that the tree which is the ebjest of vener- 
ation indeed threatens the very existence 
of his dwelling house; but it must be 
remembered that the period for ascertaining 
whether a particular custom is reasqnable 
or not is its inseption, and, therefore, the 
only question is, whether the oustom as 
claimed by the respondents has or sould 
have a reasonable commencement. I aon- 
sede that if the house of the defendants 
had already stood on that plot of land 16 
sould have been argued with very great 
forse by Mr. Akbari 
sould not have had a reasonable sorhmense- 
ment beosause the tree would, in the course 
of time, threaten the very existence of the 
hotse. But it appears from the pleadings 
in the ease, and it is admitted by Mr. Akbari 
before us, that the defendanis did not 
commense to build their house till 1899, 
and it has been found by the learned 
Judge in the Court below that the onstom 
has existed sertainly for 40 years, if not 
morg; in other words, the pipal tree existed 
long before the defendants begen to build 
their house and, therefore, the sustom 
in its inedption could not be said to be 


N 


+ : e. 


thet this custom . 


whioh the tree sould threaten at that time. 

Mr. Akbari has invited us to take fhe 
present faets into consideration. He says 
that, at the time when he began to build 
the house, the tree was at some distance from 
the house and he could not possibly take 
into assount the fact that the tree would grow 
to this enormous extent; but as I have 
said before the question is, whether the 
ousiom in its inseption, that is to say, over 
40 years ago, was a reasonable sustom. 
Sinse the house was not in existenee 40 
yearseago I am nnable to say that in 
its inesption if was not a reasonable 
eustom. * @ 

Mr. Akbari has taken us through some 
documenta and he has aked us to eonstrue 
those dosuments in this Court, I do not 
think that the learned Judge has not oon- 
sidered them, or, having considered them, 
he has taken a wrong view of those d&seu- 
ments. 

The only other question is as to the 
damsge; and inthis respect I agree with 
Mr, Akbari that the Courts below ought not 
to have awarded any damages to the plaint- 
ifis. The plaintiffa are an indefinite and 
elustuating body of men elaiming a right 
for themselves as well as the other in- 
habitants of Khagoul, They have not proved 
individual loss. Obviously, they sannot re- 
cover damages against thee defendants sinse 
they have not proved what damages each 
of them has suffered, Inthe result, thén, 
I would vary the  deeree to the extent 
indicated in the judgment, and, subjeet to 
that, I would dismiss this appeal. In 
the eireumstaneoes, I make no order as to 
costs, 


Apaml, J.—I agree. 


š Decree varied, 


\ 
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ALLAHABAD HIGH COURT. 
Brasr Appsdt From Orper No. 100 or 192), 
December 2:, 1920. 

Present :—»Mr. Juatioe Piggott and 
Mr. Justies Walsh. 
MATHURA PRASAD-—PrIAINTIFF — 
ÁPPELLANT 

versus 
BHOOP NARAYAN AND ANOTAER— 


DEFaNDANTS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O, VII, v. 22 
—Swunmmons, service of, by past or fining to door— 
Party, absence of, at hearing —Procedure. 


Although when a person cannot bg Personally 
served serivce by post or fixing to the door is prima 
facie sufficient, yet, under rule 22, added to Order 
Vit o? the Civil Procedure Code by the Allahabad 
Rule Committee, if tho party is absent at the 
hearing, where service has been effected in that 
way, the Court is bound to fix a fresh date and 
direot additional service by registered post. 


e First appeal from a desree of the Dis- 
trist Judge, Farrukhabad, dated the 26th 
Maroh 1920. 


Mr, Jogindro Nath Mukerji, for the Appel- 
ant, 


JUDGMENT,—We think that this appeal 
must be allowed, having regard to the new 
rules which were drawn up by the Rile 
Committee of this Court and which were 
gazstted on the lat of Jone 1918. The 
service in this ease was rightly made. It 
is no longer nesessary in a suit instituted 
fier June 1918 for personal service to be 
effected for the purposes of an appeal, and 
to that extent the learned Judge in the 
Court below was right. But it would 
appear that he did not consult the new 
rules, or that the point was not taken 
before him, bssause if he had looked at 
the new rule 22 of Order VII he would 
have ssen that, althongh serviee by fixing 
to the outer door of the heuss ia prima 
facie suffisiont, where o party is not found at 
the address given by him one locus peentientia 
ig given to him if he is absent at the 
hearing of the matter, whatever it may be. 
The latter part ofeth® naw rule 22 of 
Order VII runs in this way :— 


"If on the date fixed suah party is not 


present another date “shall bs fixed and 
a copy of the  «5tice shall be sent to 


the registered address by registered post, ° 


and sash ssrviss shall ba deomed tc be as 
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effectual as if tho notice or’ process had 
been persqnally served,” and that rule, by 
the new rule 38 of Order XLI, sub-sestion 
(3), applied to appellate, proceedings. 
The prosedure through service by post 
or fixing to the door is prema faos 
sufficient, but if the party is absent at the 
hearing, where servise has been effested in 
that way, the Court itself fixes a fresh 
date and dirests additional service by regis- 
tered post. That provision has been omitted 
in this aase, whish gives the appellant the 
right to come here and to have a sesond 
ahot, 


It is desirable that the attention ‘of 
the lower Court should ba drawn to the ` 
working of these rojes which establish a 
new and somewhat stringent procedure. 


We set ide the order of the Dis- 
triot Judge and direst him to re-admit 
the appeal and todispose of it aseording to 
law. 2 

This appeal has bsen heard ex parte. 
The sosta in this Court will besosts in the 
cause. » 

Appeal allowed: 
Cause remanded, 


QUDH JUDICIAL COMMISSIONER'S 
COURT. 

Frest Orviz Appear No, 45 or 1919. 
July 9, 1929. 
fressni:—Syed Wazir Hasan, A. J.C. 
JAGMOHAN SINGH —DszrsNDANT— 

APPELLANT 
versus 
DAYAL SINGH. AND orners— 


PralLNTIFFS——~ResPONDENTS, 
Hindu widow—Property, descent  of—Bwurden of 
proof—Appeal — Finding of fact, interference with. 


RAM 


Where it is alleged that certain properly descend- 
ed to a female in her capacity of Hinda widow, 
the onus of proving that i5 did so descend lies upon 
the person making tne allegation. |p. 186, col. 2.] 

Generally speaking, & finding of fact arrived at 
by a Trial Court ought not to be disturbed in appeal, 
[p. 187, col. 2.) 

Appeal from the deeree of the Sub. 
ordinate Judge, Sultanpur, dated the 2nd 


July 1919. 
Mr. Nyamat Ullah, for the Appellant. 
: Mr. A, P. Sen, for the Respdndents, 


/ 
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JUDGMENT.— This is a first appeal 
against the judgment of the learged Subor- 
dinate Judge of Sultanpur in the suit 
Brought by the plaintiffs for the reeovery 
of possession of oertain properties and for a 
declaration as regards one item of property, 
salled Ohak Chandi Bayas, The plaintiffs 
have sueseeded in the Court below and the 
defendant ib the appellant in this Court, 

The plaintiff's ease was, that the properties 
in suit originally beloged to one Sahai 
Singh, that he was sueceeded on his death 
by his widow, Musammat Jurao Kuar; that 
Musammat Jurao Kuar exesuted a deed of 
gist with respest to those properties in 


. favour of her daughter's son, Nimar Singh, 


on the Sth July 1£81, that she died seven 
years before the instithtion of the suit, that 
the deed of gift seased to have any effect on 
her death and that Hari Singh *and Genda 
Singh were entitled to these properties as 
they were the nearest reversioners of Sabai 
Singh at the date of Musammat Jurao Kuar’s 
death. Hari Singh died about three years 
before the suit. The plaintiffs Nos. 1 to 4 
ara his representatives, Genda Singh died 
about 2} years before the date of the suit, 
The plaintiffs Nos. 1 to 7 are his heirs, 
The plaintiffs also alleged that tlea suesession 
of daughters and daughters’ sons is barred 
by a family eustsm. The defendant denied 
all the material allegations on whieh the 
plaintiffs eame into Court. As a result of 
these pleadings, no less than eleven issues were 
framed in the ease: but the only questions 
whish have beeu argued before me in the 
appeal are,— : 

(1) Did Musammat Jurao Kuar suaeeed to 
the properties in suit on the death of her 
husband, Sahai Singh, in the eapasity of a 
Hindu widow? (2) When did Musammat 
Jurao Kuar die? (3) What is the &ffeot 
of the sonfiseation of 1857 and the restora- 
tion thereafter of the properties in suit on 
the rights of Musammat Jurao Kuar P 

For the purpose of elneidating tho faeta 
involved in the determination of the first 
question, if is nesessary to give a short 


pedigrae. 
BAKHTAWAR SINGH 


N 


Bhawani Prasad 
Singh. 


f | 
Sahai Singh. Bheolal Singh. 


It is eontended that the three brothers ° 


might baye formed a joined Hindu family; 


N 
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that Sahai Singh being the eldest might 
Fave predeceased his other two brothers, and ` 
that, therefore, if Musammat Jurao Kuar en. 

tered into possession of the properties whioh 

belonged to the joint family to the exelusion 

of Sheo. Lal Singh and Bhawani Prasad 

Singh her possession must be deemed to be 
that of a trespasser and not to have been 

taken in the charaster of a Hindu widow and 

further that if she took possession on the 

death of either or both of the two younger 

brothers her possession in that, event, too, 

will not be that of a Hindu widow. 

The conglusions involved in the above two 
propositions would be perfectly asacourate 
if the premises were established. But jt js 
not slaimed that they are established. The 
turn whieh the arguments took before me 
led to the question of burden of proof only. 
It is true that the onus of proving that the 
properties in dispute dessended on Musammat 
Jurao Kuar in her capasity of a Hindf 
widow lay on the plaintiffs: (see the desision 
of the Privy Counsil in tha ease of Ran Bijat 
Bahadur Singh v. Indarpal Singh (1). It is 
contended that the plaintiffs have failed to 
discharge the onus. In agreement with the 
learned Subordinate Judge, [ am of opinion 
that under the oirenmstanees of this ease, it 
has been satisfactorily established that 
Musammat Jurao Kuar held the properties 
in suit in the eharacter of a Hindu widow. 
Though the plaintiffs led evidense to the 
effect that Sabai Singh was seen alive during 
the progress of the first Regular Sattlement* 
but Mr, Sev, who appeared on their 
behalf in this Court, frankly admitted that 
the evidenee sould not be expeated as 
reliable. The general impression left of the 
evidences on my mind is, that the three bro. 
ther died some time before the British 
annexation of Oudh, in the year 1856. This 
eonelusion is not disputed by the learned 
Counsel on either side, Under the sireum. 
stances, it is diffisult, if not wholly impossible, 
for either party to prove by direst evidence 
several periods cf time at whieh each of the 
three brothers respso[ively died. The same 
diffüsulty arises with reg&rd to the questions 
as to whether the three brothers formed a 
joint Hindu family or any one of them was 
a separated member It is admitted that 


(1) 2 O. O. 386; 26 I. A. 226; 4 0. W, N. 1; 2 Bom, 
L, B. 1; 7 Sar, P. C.J. 678; 26 0,871; 18 Ind. Deo, 
(5. 8.) 1158 (P. 0. 
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tbe properbies in suit belonged to Bakhtawar 
Singb, the fater of Sahai Singh, The entry 
f Musammet Jarao Kuar's name in the 
hewats of the old as well as the new Settle 
ments is in relation to the att ealled Patti 
Sahai Singh. It is highly improbable thaf, 
if the two younger brothers or any one of 
them hada right to these properties they 
or he would not have interposed and Musam- 
mat Jurao Kuar sould not have been shown 
to be in possession of the Patit. It is equally 
probable that if these properties belonged to 
either of the two younger brothers of Sahai 
Singh at any period of time and if they, for 
some reason or another, did not choose to 
in£enfere with her possession their heirs 
would certainly have dons so. It would 
also be a legitimate presumption to make 
under the csirsumstances of the sase that 
Musammat Jurao  Kuar'a 
lawful and not wrongful. The plaintiffs’ 
dase on this point, however, does not reat 
upon mere probabilities and presumptions. 
They rely upon the admission of the defend- 
ant himself contained in Exhibit 17, which 
is a oertifed eopy of hia statement made in 
the mutation proseedings whieh arose on the 
death of Nimar Singh, the donee and the 
brother*of the defendant. ° 
It appears that on the death of Nimar 
Singh, thé defendant Jagmohan Singh and 
the plaintifis’-reversioners applied for the 
entry of their names in the khewats in the 
place of the deseased. The defendant natura 
“ally susseeded in those proceedings and if 
-~ js in eonsequense of that result of the muta- 
tion ease that the plaintiffs have brought this 
guit. lt is strange that the learned Subordi- 
nate Judge does not refer to this important 
pisse of evidense in his judgment, In my 
opinion, the effeot of the admissions made by 
Jagmohan Singh in those proseediogs are 
almost eonelusive on this part of the ease 
in the &bsenee of apy explanation on behalf 
of the defendant. The defendant did not go 
into the witness-box in this oase and any 
surmises now made on his behalf by his 
learned Oounsel in expjgrmtion of his olear 
statement contained In Exhibit 17 are, in my 
opinion, of no avail. The defendant stated 
therein as follows :— Mus:mmat Jurao Kuar, 
widow of Sahai Singh, got this pati? after his 
death and further L have heard that the 


property which Musammaé Jurko Kuer got? 


onthe death of her husband she had made 
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a gift of in favour of Nimar Singh.” Tt may 
be noted that the hearsay ehsraoter of the 
informstion introdused into tbe statement 
quoted just above relates to the faot of tHo 
gift and not to the other fao? forming part 
of the statement, I must acecpt the truth 
of this statement unless anything is shown 
to the contrary, 1 must, therefore, hold that 
the plaintiffs have disoharged the*onus whioh 
ley on them of proving the faet contained in 
those admissions ard it Jay upon tbe defend. 
ant to satisfy the Court that the facts were 
not as deposed to by the defendant himself, 
It is not contended that the defendant has made 
apy effort in that direstion. J, therefore, 
answer the firat question in favour of the 
respondents, 

On the seeond pointeI do not think that 
the  eonsiderations urged before me in 
eritieizing he evidence of the plaintiffs’ 
witnesses on that point are strong enough 
to justify me in differing from the eonoln. 
sion to whish the Court below has arrived 
on this pure and simple question of faet, 
The learned Subordinate Judge had the 
opportunity of noting the demeanour of the 
witnesses, who same before him to give 
evidence on the point in questior, and he 
desided to mly on their statements in sup- 
port of his finding on this part of the cane, 
Sir George Farwell in delivering the judgment 
of the Judicial Committee of the Privy Connoil 
in, Bombay Cotton Manufacturing Company vy, 
Motilal sShivlul (2) made the following 
observations : But, generally rpesking, it 
is undesirable to interfere with the findings 
of fact of the Trial Judge who sees and hearg 
the witnesses and bas an opportunity of 
noting thvir demeanour, especially in oases 
where the issue ia simple and depends on the 
credit whioh attashed to one or other of son. 
flicting witnesses.” Before I part with thia 
question I desire to note a somewhat seriong 
omission on the part of the learned Subor. 
dinate Judge in making no reference «what. 
soever to the evidense led by the defendant 
in proof of his allegation as to the period of 
Musammat Jurao Kuar's death. I cannot, 
however, conclude from this omission that 
he ignored the evidense which the defend. 
ant produced in eoming to the oonelusion to 

2 


(2) 29 Ind. Cas, 229; 39 B. 886; 19 C. W. N. 617. 
17 M. L, T. 408; 28 M. L. J. 593; 21 C. L. J. 628, 17 
Bom. L. R. 455; 2 L. W. 621; (1915) M. W. N, 788, 
42 I, A. 110 (P. C.). ! 
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which he has arrived on this issue. It must 
be taken that he preferred the evidense led 
by the plaintiffs over that whish wis led by 
tleas defendant, I answer the second question 
also against the appellant, 

On the third point, itis not nesessary to 
enter into any elaborate diseussion on the 
question of the effect of sonfissation and sab. 
‘sequent resteration of immoveable properties 
4n the Provinoe of Oudh, It is well-settled 
law in this Court that the effest is not the 
‘same in the ease of falugdar: and non-£alugdari 
properties. The oase with whieh I am son- 
corned relates to the latter elass. It is alao 
settled law that under-propristary tenures 
were relieved from the effeet of the sonfisoa. 
tion by the letter of the 10th Ostober 1859 
subsequently appendedgto the Oadh Estates 
Act, 1869, and the property in dispute in 
this oase is an under-proprietary tenure. [Seo 
the oases of Ganesha v. Nageshar Bakhsh 
Singh (3), confirmed by the Privy Council in 
Nageshar Bakhsh Singh v. Ganesha (4) and 
Oudh Bihari Stngh v. Suraj Bal (5)]. The 
last point in the appeal also fails, 

The appeal is, therefore, dismissed with 
eosts. ‘ . 


Appeal dismissed, : 


(3) 84 Ind. Cas, 267; 19 O. O. 1; 8 O. L. J, 144, 

(4) 56 Ind. Cas, 306; 28 O. C. 1; 7 O. L. J. 48 2 
U. P, L. R. (P. C.) 97; 38 M. L. J. 520; 18 ALL. J. 
532; 22 Bom. L. R. 596; 28 M. L. T, 5; 42 A. 368; 13 
i. W. §22; 47 1. A. 67 (P. C.). * 

. (6) 53 Ind. Cas. 98; 22 0, O, 201; 60. L X. 
394, R 


ALLAHABAD HIGH COURT. e 
Civin Revision No, 93 or 1919. 
July 30, 1920. 

Present :— Mr. Justice Gokul Rrasad 
and Mr, Justice Ryves, 
MOHAMMAD UBED ULLAH AND OTSERS 
— DereENDANTS—APPLIOANTS 
versus 
MOHAMMAD INSHA ALLAH KHAN-— 


PLAINTIEF——-Oprosite Panty, 

Contract Act (IX of 1872), s. 181— Guarantee, 
continuing, whether terminates on death of guar- 
antor, ` 

Where two approved guarantors guarantee a 
servants good gonduct and honesty during his 


ZU 


gervice or until one or other of them gives notice 
that after six months of its due repeiph he or they 
would not be bonnd in the future, the guarantee 
is a oentinuing guarantee under section l8l of the, 
Contract Act, and the death of one of the 
guarantors during the continuance of the service, in 
the absence of notice during his life or after his 
death by his representatives, would not absolve his 
estate from liability under the contract of guarantee, 
[p. 139, col. 2; p. 140, col. 2.] 

Civil revision from an order of the Munaif, 
Meerut. 

Mr. Sham Krishna Dar and the Hon'ble Mr, 
Narain Prasad Asthana, for the Applisants. 

Mr, Uma Shankar Paipai, for the Opposite 
Party. e 

JUDGMENT. 

Gogor Pasan, J.— The fasts whieb baw 
given rise to this revision are as follows: — 
It seems that Syed Zihurul Hasan wasa 
candidate for service in the Postal Depart- 
ment and had to furnish two sureties for 
good sondust during his term of servissa. 
On the 25th of Marsh 1902, he exeonted £ 
personal segurity bond, with two sureties 
in the form preseribed by the Postal Da. 
partment. The two sureties were Hafiz 
Abdul Rahim and Insha Allah Khan. Hafiz 
Abdul Rahim died in 1910, and in 1916 
Mahurnl Hasan embezzled a sum of 
Ra, 482-2-0, The Postal Authorities recover. 
ed the amonnt from the surviving surety, 
Insha Allah Khan. The presert Huit is by 
him to recover half of this amount from 
the heirs of his deceased ou-surety Hafiz 
Abdul Rahim. The suit was brought in 
the Court of Small Causes af Meerut and ° 
was deereed, The defendants some here in 
revision and contend that the Court below has 
erred in desresing the suit, as the seourity bond 
ceased to be operative as against the deseased 
surety after his death, This revision osme 
up for hearing before a Judge of this 
Court sitting alone, and having regard 
to the importance of the question of law 
he referred it to a Bench of two Judges. 

The deoisior. of the question raised in 
this revision depends upon the terms of 
the security bond, besause it is admitted 
and is quite clear dhat the provisions of 
sestion 131 of the Indian Contrast Ast 
would apply to this ease. A large number 
of oases, both Indian and English, bave 
bsen cited during the*sourse of the argument, 
but as the English Law en the subjeet of 


* oontinuing guarantees is somewhat differen 


from the Indian Law, we wish to sonfjne 
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ourselves to Indian sasen and the Indian 
Contract Act alone. The important portions 
of the security bond whioh we have to son- 
strne are a 

(L) that the sureties bound "ourselves, 
our heirs, executors, administrators and the 
representatives jointly, and eash of us binds 
himself, his heirs, exesutore, administrators 
and representatives severally, formally, etc.” 
ard (2) "provided always that neither of 
the two sureties shall be at liberty to termi- 
nate his suretyship except upon giving to 
the head of the Said Postal Cirole for the 
time being six eslendar mont[ps* notice in 
writing of his intention so to do, ete. ete.” 


eand, in the event of any such notice being 


given, the liability of the surety by whom 
it shall be given, shall be thereby determined 
in respesb only of asts and omissions 
happening after the expiration of the said 
period of six months,” 

Sestion 131 of the Indian Contract Aot 
runs as follows:— 


"The death of the surety operates, in the 
absense of any  eontraot to the sontrary, 
as a revocation of a sontinuing guarantee 
so far as regarda future transastions.”’ 


Tho question, therefore, whioh arises is, 
whether there is any  sontraet to the 
sontrary in this dosument which takes 
it out of the provisions of the said sestion. 
There is nq doubt that the firat part of 
the dosument which we haye already 
quoted does olearly show that the surety, 
bond should remain operative after their 
deaths and that their estate, if any, would 
remain liable for the defaleations of Zahur- 
ul-Hasan, and that the operation of the 
bond would sontinue so long as he was 
in servise, It ir, however, eontended that 
the ‘insertion in the latter part of the 
agreement, that a surety sould terminate 
his liability by giving six months” previous 
notice, shows that this agreement oould ba 
terminated at any time, and therefore, would 
ipso facto terminate with the death of the 
surety. We do not think that this conten. 
tion is a sound *on&. The only exception 
to the previous part of this bond, whish 
was to enure during the whole of the 
period of the servige of Zahur ul- Hasan, 
was that six mpnths’ notice would terminate 
it, There was no other eostingensy oons 
templated and we will not be justified in 


importing another sondition, that the desth 
of one, of the sureties, by itself, would 
terminate the responsibility. $ 
The sase of Gopal Singh v. Bhawani 
Prasad (1) has been oifed on behalf of 
the .opposite party. That ease, however, 
was not a case of a guarantee for good 
service. In the special terms of that lease 
thia Court came to the sonslusion that the 
guarantee was to remain in existence during 
the full term of the lease whioh had been 
given on the basis of that guarantee, The 
Judges did not deside in that esse whether 
it was a dasa of continuing guarantee 
within the meaning of section 131 of the 
Indian Oontraot Act or not, but they 
same to the sonelusion that having regard 
to the terms of “the agreement and the 
circumstances under which it was executed, 
there wks no doubt that the parties 
intended that the guarantee given by the 
surety should eontinue during the whole 
of the ourrency of the lease whioh was 
arrived at on the face of that guarantee, 
and it was on their interpretation of the 
sesnrity- bond that they held that in that 
parlioular ease the liability sontinned not- 
withstanding the death of the surety. This 
case illusirates what is meant by the words 
“in the absense of any contrast to the 
sontrary” used in sestion 131 of the Indian 
Contract Act. We have not been referred 
go any other Indian oasss whish were 
desided under the Indian Oontrast Aat. ` 
The case of James Lyall & Co, v. Amorabutty 
Dossee (2) is of not muah help, inasmuch 
as it was desided without any referense to the 
Indian Contract Aot. : 
Asan ordinary rale of law, it might be 
said that, where a continuing relationship 
ia constituted on the face ofa guarantee, 
there is a strong reason for holding that 
the guarantee cannot be annulled during 
the eontinuanee of that relationship exoept 
where there is & contrast to the 6ontrary, 
The Indian Legislature has, however, 
modified this general rule by enasting soa. 
tion 131 of the Indian  Contraet Aat. 
Having regard ts the terms of the partienlar 
seourity-bond, we cannot but some to the 
sonslasion that the parties intended that 


(1) 10 A. 531; A, W. N. (1888) 211; 6 Ind, Deg, 
(x, s.) 357. l 
(2) 20 W. R. 12. . 
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the security shold sontinue during the 
continuance of the service of Zabur ul. Hasan. 
The death of one of the anreties during 
the @ontinuanse of the serviae did not affeot 
the contract of guafantee, and, in our opinion, 
the claim of the plaintiff respondent was 
rightly decreed by the Court below. We, 
therefore, dismiss this applicaton with costs. 

Ryves, J.—P have had the advantage of 
reading my learned brothers judgment 
apnd I agree with his conslusion that 
this application must ba dismissed, and I 
aleo agree generally with hia reasons. I 
only wish to add a few words besause 
at theeolose of the arguments I was inclined 
to think that the estate of the deseased 
guarantor could not be held lable for a 
default made years afte his death, besause 
under the sontrast of indemnity there was 
a oondition that either one or botle of the 
guarantors could, at any moment, terminate 
his or their liability, and that this sondition 
differentiated this case from that of Lloyd's v. 
Harper (3). On further consideration, I 
have some to the eonelusion that I was 
wrorg in thinking that one or either of 
guarantors sould terminate his liability 
automatically by a notios to that effect. 
If that had been so, the result might have 
been different. 


. We have to interpret the bond and 
gather from it what war, in fast, the 
intention of the partier, that ia to say,e 


what, in fact, waa the contrast. It is quite 
slear that the Postal Anthorities would 
never have admitted the peon into their 
serviae unless bis honesty during the whole 
course of his employment had been guaran- 
teed by two approved guarantors who bound 
themselves, not only jointly and severally 
but also their estate, that they wonid, to 
the extent of Rs. 1,000, be reaponsible in 
-oare of the santa default, What the Post 
Office postulated was a guarantee oom- 
mensurate with the peon’s employment. But 
as the exigeneios of the service might result 


in the peon’s being transferred from the . 


plaee of bis original employment to a 
distant local ty, they made & very reasonable 
eondition in favour cf the  guarantors, 
. pamely, that either or both of them would 
be entitled’ at any time to give notise 


(3) (1881) 16 Ch, D. 290; 60 D, J, Oh, 140; 48 L, T, 
481; 20 W. R, 402, e 


that ha or they wished to revoke.his or 
their guarantee, and that on their giving 
sush notise to the proper Postal Authorities 
in the place where the peon hapoened to 
bs then employed, then, after the expiry 
of six months, their liability under their 
guarantee would tsrminate, so far as future 
losses were eonserned. Soa long, and until, 
the guarantors or either of them gave 
natisa of his or their intention to revoke 
their guarantee, six mouths af:er the receipt 
of that notiee, the Postal Authorities had 
what they demanded as a sondition of the 
peon's empleyment, that is that up to the 
extent of Ra,” 1,000 they were safeguarded 
against his diho ety: If either or both 
guarantors died within a month, let us 
say, of the peon’s employment that Was & 
matter perfectly indiffarent to the Postal 
Authorities, Unless and until the period of 
six months had elapsed after a notise to 
revoke their liability, the sontrast of in- 
demnity remained and the estate of both 
was liable. There must have been Fundreds 
or even thousands of persons who had 
been employed under similar indemnity 
bonds. In fast, the bond in question is 
on a printed standard form and is obviously 
used ,in all similar oases. The Postal 
Authorities could not possibly keep in toush 
with its thousands of guarantors nor was 
there any necessity why they should. Hash 
of these eubordinate appointmests was only 
made after two approved guarantors had 
guaranteed eash individual servant’s good 
eonduci and honesty during his servise 
and until one or either of these guarantors 
had given notice, that after six months of 
its due receipt he or they would not be 
"bound in the future. The Postal Authorities 
had ample time on reseipt of sash notiae 
to aall on the peon to supply other approved 
security or make other suitable arrange- 
ments. It seems to me, therefore, slear that 
on a proper sonstrustion of the contrast, 
as no notisee was given by Hafiz Rahman 
as eontemplated in the bond during hia 
life or after bis death by his representatives, 
his estate must be held lfble in this suit, 
I agree in dismissing this application with 
oosts. 

By vag Cou r.— The order of the Oourt 
is that the application for revision is dismiss. 
ed with costs, * < 
Application rejected, 
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SIND JUDICIAL COMMISSIONER’S 
y . COURT. 

Civi, Suit No. 1062 or 1918. 
January l2, 1919. 
Present; — Mr. Kemp, A. J. O, 

FigM or ATMARAM KASHIRAM— 
PLAINT, FFS 
VITELE 


Firu or GAJANMAL BHAGWANDAS — 


Derenvants. 

Arbitration Act ‘IX of 1899), s. 19, applicability of 
— Arbitration --Contract containing arbitration clause 
2 to impeach validity of clause, maintainability 
D a 


* ©, firm of commission agerta on the Pakki Adai 
system entered into a contract with P. for the sale 
of cotton; the contract was prepared ona printed 
form cantaining certain terms and conditions in- 
clndiog a clause for arbitration, aud was signed by 
P. Disputes having arisen D. proceeded to appoint 
arbitrators, whereupon P. brought the present suit 
for a declaration that the contract was a “wager” 
and, therefore, the submission clause in ib being 
for the purpose of assisting in effecting or carry. 
ing outa wagering transaction was void, and also 
for an injunction upon D. and the arbitrators: 

Held, that as the object of the suit was to 
impeach the validity of the arbitratión clanse in the 
contract, and the suit was not in respect of any matter 
agreed to be referred to arbitration, the p ovisions 
of section 19 of the Arbitration Acs did not apply, 
and that P. was not entitled to an injunction 
restrainieg the arbitrators from proceeding with the 
arbitration, [p. 143, col. 1.] . 


Mr. T. L. Elphinston, for the Plaintiffs, 
Mr. D-pchand Ohandumal, for the Defend. 


ants, 
J UDGMENT.— Plaintiffs have fled this 
suit to have it deelared that eertain transac- 


tions entered into by them for the purohase . 


of Broach eotton are wagering. It appears 
that defendants were plaintiffs’ sommission 
agents and the course of business was for 
plaintiffs’ to sign a printed form of letter to 
defendants requesting them to telegraph the 
order to their Bombay firm. Defendants, 
who are Karashi eommission agents, with 
branches all over India and their Ohief 
Bransh at Bombay, thereupon sent the order 
to their Bombay Offiag And on reseiving in- 
timation from them that the sale or purchase 
had been effested prepared a contrast on a 
printed form containing oertain terms and 
eonditions whieh plaifitifís signed. All the 
sontraots in suit’ were effsoted for the plaint- 
iffs during Ostober and November 1918, 


` A clause in the printed form of aontracts 
provides for arbitration, The plaintiffs have 
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taken dut this rule to atey arbitration pro- 
seedings. The short question before m ja, 
whether I should issue af injunotion upon 
the defendants and the arbitrators, 


Plaintiffs eontention is that the Court 
will certainly stay arbitration proceedings 
where the submission itself is attacked. He 
says that these contracts were wagering and, 
therefore, the submission clause in them, 
being for the purpose of assisting in effeoting 
or carrying out wagering transactions is also 
void under Bombay Ast LII of 1c65, and he 
sites in support of his sontention the*desi. 
sion in Purshotum Mavi v. Runchore Loui 
(1), Ga:anand Maskara v. Taleb Jalaluddin 
(2), Kitts v. Mook (3), Smith, Ooney and 
Barrett v. Becker, Groy § Co. (4) and Smith, 
Ooney anti Barrett v. Becker, Gray & Co. (5), 


With the exseption of the ease in Purshotum 
Mavji v. Runchore Lo it (1), whieh isthe de. 
eision of a Single Judge, ndhe of these oases 
were cases of wager being set up to attack a 
submission olause. In Purshotum Mavji v. Run- 
chore Lov; i 91), the learned Judge in sommente 
ing upon McHurg v, Universal stock Exchange 
(6), makes a distinotion betweenacontrast and 
wagering transactions made under it. In the 
ease before him he granted an interim in. 
junotion against the defendant prohibiting 
bim from proseeding with the arbitration 
"but it isto be noted that in his order tha 
learned Judge remarks : "There is no reason 
to suppose that the plaintiff has not a reason. 
able shanse of establishing his ease.” 
The suit proceeded before the Judge who 
in deciding the legal issue, held that a party” 
should not be eompelled to go to arbitration 
if the agreements were by way of wager, 
Of course, in that oase; there was nothing to 
suggest the plaintiff's contention was mala 
fide, But withont aasepting or rejesting 
this position the ase before me oan 
be mush more simply disposed of, It 
is not, in my opinion, enough for a plaintiff 
to shamelessly rush into Court and say his 
transactions were wagering in order to 


(1) 18, L. B. 123, 
(2) 45 Ind. Cas, 178; 22 O. W. N, 638, e 
(3) (1895) 1 Q B 283 at p. 230; 61 L, J, 

12 R. 43, 71 L T. 676: 43 W. R. 84, Fed 
(4) (1914, 831 T. L. R. 69. 
(5) (1916 s Ch. 86; 84 L. J. Oh 866; 11 

31 T. L. R !51, pane d ON 
(6) (1895) 1t T. L. R. 409, 
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secure an injunotion against arbitratbrs, He 
is fot entitled to an injunetion as a matter 
of eourse, and the Court will certainly test 
the truth of his sontention before issuing 
one, It hasa diseretion whieh it will exer- 
cise if it appears that the suit and the stay 
applisation ava not bona fide but made merely 
for the- purpose of delaying the recovery of 
a just olain, There must, at least, be some 
prima facie case of wager made oub on the 
hearing of the stay applieation.. In the 
present ease the facta far, from suggesting 
that, the transactions were wagers, suggest 
the sontrary. It is nesessary first to look 
at the rules governing these transactions in 
Broash eotton in Bombag, 


By the Rules and Regulations issued under 
rule 1, sub-clause 1 of the Defenod of India 
(Ootton Contrasts) Rules 1918, a Clearing 
House was established for cotton transastiona 
in Bombay the ebject of which was to pre: 
vent wild speaulation in eotton. Oontraots 
aro made between firms who are members 
of the Clearing House and the rglea provide 
for taking and giving delivery and for the 
settlement of differences twise monthly. It 
eannot, therefore, be said that the tfansastions 
entered into under those rules are made in a 
market, the only objest of whioh is payment 
of differences. Dafendants, it may be men- 
tioned, were members of the Clearing House 
at the end of August 1918, the rules them- 
selves having been promulgated on loth 
August 1918. They are mentioned in the 
list of members as No. 199. Prima fasie, 


- therefore, the merehants with whom the 
defendants effected purohases for the plaint- , 


iffa were merchants who were prepared to 
give delivery. The defendants themselves 
have also paid the differences on the dates 


- fixed for settlement of all transastions. 


The document evidensing the transactions 
between plaintiffs and defendants also show 
that neither was there any sommon inten- 
tion of wagering between them but also that 
the defendants did not reseive any insirus- 
tions from the plaintiffs that contrasts were 
only to be made with parties in Bombay 
whe did not intend to give or take delivery, 
The plaintiffs do not anywhere in their 

affidavit say that they gave defendants any 
such instruotigns and the dosumenis the 
plaintiffs have signed show the contrary, 
Thue, the first document whieh is in form 


wi , 


a letter on defendants’ printed form asking 
them to telegraph plaintiffs’ ordar to defend- 
ants’ Bombay firm states that the order is 

subject to the Rules, Regulations and Bye- 
laws of the Cotton Contrasts Committee," 
and further that "it is distinctly understood 
that all orders are placed and will be exesut- 
ed upon terms that aotual delivery is oon- 
templated,” The defendants’ printed form 
signed by plaintiffs eontains similar stipula- 
tions, All the sontrasts are on this kind 
of form. Jt is also to be noted that this 
form isappafently the aame as that of E. D. 
Sassoon and Oo., who with other European 
firms, who are eertainly nob firms whieh dea 
only in wagering transastions, are members 
of the Cotton Contrasta Committee. It is 
clear, therefore, not only was the market 
where plaintiffs’ orders were effested one in 


whish genuine transactions were sontemplated e 


but also that all the doenments that evidensed 
the employment of defendants to effect the 
transaction in suit for the plaintiffa suggest 
that delivery must be expested to be given 
and taken, ° 


But there is another fatal objestion 
to plaintiffs sontention. Defendants are 
commission agents on the “Pakki Adat” 
system. This is clear from the aeorhmission 
they stipulate for and from the plaintiffs’ 
admission that the names of thé persons with 
whom defendants made the eontrasts in 


Bombay were not sommunioated to plaintiffs, ° 


This latter shows the responsibility was 
on defendants, This being so, the desisions 
in Sassoon v. Pokersey (7) and  Bhagwandos 
Parasram v. Burjori Ruttanjt Bomanji (è), 
directly apply, and plaintiffs cannot urge 
this plea of wager against the defendants. 
It is also to be noted that the definition of 
Contract” in the Bye laws does not inelude 
transastions like those befwesn the plaintiffs 
and defendants, 


Nor ean plaintiffs say defendants have 
oply effested transactions in which no delivery 
was intended to ba givéh ot taken, sinse they 
started their business, with any foroe besause 


e 
(7) 28 B, 616; 6 Bom. L, R. 521, " 
F3 (8) 44 Ind. Ons, 284; 20 Bem. LR, 591; 28 M. L. T 
$03; 34 M. L. J, do; 4 P. L, W. 229; 18 A, L. J. 241 
626;7 L. W. 577; 42 B. 378; 11 Bur, Lu, T, 211; 45 E. A 
29 (P. O.). 7 


i 
* 
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defendants only sommeneed their sommis- 
eion agenoy business here in September 1918, 
and the first delivery is «pril-May 1919. 
I bave, therefore, no doubt whatever that 
there is no substanee in plaintiffs’ allegation 
of wager and that it is only put forward 
for the purpose of delaying payment of 
defendants’ slaim. 


Lastly, plaintiffs say the defendants oan- 
not stay this suit as they have taken a step 
in the suit and, therefore, to avoid an unseemly 
rase between this Court and the arbitrators 
to be the first to deside the matter and also 
besayse the arbitrators are " funcius officio" 
after the snit was filed the arbitration proe 
seedings should be stayed. But here the suit 
is not in respest of any matter agreed to be 
referred to arbitration to which sestion 39 of 


Ast IX of 1899 would apply but to impeash 


the validity of the arbitration elause. It is 
the agreement to refer, not any matter under 
such agreement, whioh is impeashed. 


It, therefore, appears to me that there i8 
nothing in plaintiffs’ eontention ‘that these 
trangactions were wagers,” and I should not 
stay the arbitration proseedings, Moreover, 
it is olear that, applying the principle on 
which side, is the balance of ineonvenienee 
if the injunation does not issue, 
determine the present application against 
the plaintiffs. 


* Application dismissed with sosta, 


Injunction refused, 


BOMBAY HIGH COURT. 
ORIGINAL Civit, JURISDICTION ÁPPEAL No, 2 
or 1910. , 
January 10% 1911. 

Present: —Sir Basil Ssott, Kr., Chief 

Justice, and Mr. Justioa Batohelor, 
Tag ADVOOATE.GENRERAL or BOMBAY 

000 ——PLAISTIFF— ÁEFPELLANT 


. téersus . ‘ 
Haji ISMAIL HASHAM—Depenpant— 
RESPONDENT. 


City of Bombay Municipal Act (III of 1888), 


I must | 


ss, 8494, $49B—Building, mawimum height of— 
Commissioner, whether can allow building to be erec&d 
to any height, e 


The words “except with the written permission 
of the Commissioner" in section 849A of the Citv 
of Bombay Municipal Act are a general exception 
to the building regulations contained in sections 
349A and 349B, and imply that the Commissioner 
ean in such cases, as he thinks proper, allow a 
Ena to be erected to any height. [p. 143, col. 


The words “the maximum prescribed by section 
349A" in section 849B of the City of Bombay 
Municipal Act, cover an alternative maximum 
namely, 70 feet, or such other heightas the Cen. 
I may authorise by written permit, [p, 144 
col, 1, 

Appeal from the dosision of Mr, Justice 
Beaman in Original Snit No. 871 of 1909, 
dated the 17th December 1909, reported as 
5 and. Cas. 213, 12 Bom, L, R. 74, 


Sir Thomas Strangman, Adooate-General 
(with him Messrs, Setalvad and, Taraporevala), 
for the Appellant. 


Mr. Raikes (with him Mesars, Inverarity 
and Lowndes), dor the Respondent. 


JUDGMENT.— This suit was filed by 
ihe Advooate- General on. the assumption 
that the defendant was building his house 


on Ohursh Gate Síireet in a manner whieh 


was illegal, having regard to the provisions 
of the City of Bombay Munioipal Ast, 
sections 349A and 349B. It is soneeded 
that, before so building, be had obtained, 
on the Ist of May 1909, the written 
permission of the Commissioner to build 
88 he did to a height of upwards of 70 
feet upon Chursh Gate Street, whioh is 
a street at the point with whieh we are 
eonserned in this suit of 47 feet, 9 inohes in 
width, The view taken by the learned 
Judge was that in so building with the 
sonsent of the Commissioner, given in writing, 
he was doing nothing illegal, and in that 
view we sonour, for we read the words 
“except with the written permission of the 
Commissioner” in sestion 349A as a general 
exeeption fo the building regulations son- 
tained in sections 349A and 349B and as 
implying that the Commissioner ean jn such 
oases a8 he thinks proper allow a building 
to be erected to any height. 


€ 

& The geations in question were introduced 
into the City of Bombay  Munieipal Ast 
of 1888 by an j Aet (Bombay Ast V 
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f 1925). Prior to 1905, there were statutory 
B ildinz regulations eoutained in sastion 348 
but they only related to buildinga to ba newly 
ereated on any site previously unbuil& upon, 
and the only slanse in that seotion whish was 
sonserued with the height of buildings 
abutting on streets was olause (e) whish ran 
as followa:— 


"No gush building which abuts on a 
street of a less width than fifty feet 
shall, without the written permission of the 
Cpmmissioner, be erected to a greater height 
than one and-a half times the width of the 
street it abuts on.” 


By the amending® Aot, seation 34° was 
made applicable to all buildings to be 
newly erestel and olause (e) was removed, 
amended and re.introduaed in the form of 
the two sections 349A and 34985, 


Aosording to the plaintiff's sontention, the 
introdustory exseption in sestion 349A ia 
not of general but of special spplisation, 
for ib ean only apply ina cise ooneeivable 
under section 349B (3) where in a street 
moro than 70 feet wide the Commissioner 
is asked to sanstion a building equal in 
height to the width of the street. This 
would ba a surprising result from an 
introduetory exception to the preceding see. 
tion so general in its terms, and a résult 
whish sould have been very clearly and 
easily attained by a proviso (o sestion 
319B (3), On the other hand, the view 
that the exaeption is intended to permit 
the Commissioner, as ossasion may require, 
to disregard the general rule that the width 
of the street up to /O feet shall hə tho 
eontrolling fastor*would ba in acsordanse 
with the plain significansa of the expression, 
“without (or exsept with) the written 
permission of the Commiasioner,” in the 
repealed provision whieh had been in forse 
for eighteen years and would furnish a 
reasonable reading of what, ib must bo 
eonseded, are singularly ill drafted seotions, 
In this view, the words “the maximum pre- 
garibed by geetion 349A” cover an alternative 
maximum, namely, 70 feet or sush other 
height as the Commissiener may authorise by 
written permit, : 


A sompatison of the sestions under son- 
sideration with sestion 3490, also introdusad 
by the amending Aet of - affords some 
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indisation that the words of sestions 349A 
aud 349B are intended to preaprve a generet 
dissretion to tha Commissioner or his dele- 
gate under sestion 68 and are not intended 
to limit the exeroise of his dissretion fo very 
special oasasions, 

We, therefore, dismiss the appeal with 
sosta to be borne by the relators, and wa 
vary the deaoree of the lower Court in that 
respect by direeting that- the sosta of the 
defendant throughout be borne by the re. 
lators apd not by the Advonate-Gəneral, 


Appeal dismissed, 


lnc 


OUDH JUDICIAL COMMISSIONER S 
COURT. 
Seoonp Civin Appeat No. 15 or 1920, 
June 7, 1920, 

Present : —Mr. Wazir Hasan, A. J. C. 
Musimmat JASODHA AND OTHE «8 — 
DzFZNDANT34— ÀÁPPELLANTS 

| versus 
MURLIDHAR AND ofabas —PLAINTIFE j — 
RESPONDENTS, 
Evidence, application to produce, after case closed, 
whether entertatnable—Appeal, second—Findings of 
fact, conclusions drawn from, corgectness of, whether 


canbe challenged —Succession—Claim based on pedigrees 
table —Proof. " 

An application for permission fo produce evidenoe 
made after both the parties have closed their case 
is nob entertainable [p. 146, col. 2.] 

Although in second appeal findings of fact cannot 
be impugned, ib is nevertheless open tose party to 
challenge the correctness of the conclusion drawn 
from sach findings [p, 146, col. 2 ] 

Where a parson relies upon & pedigree table in 
order to support his claim to succeed to an estate on 
the death of be last owner, he must prove that 
those higher in degree of relationship than himself 
are extinct.  [p.j1465, col, 1.] 

Appeal against the desree of the Subordi- 
nate Jadge, Sitapur, dated the 20th September 
1919, reversing that of the Maunsif, Sitapur, 
dated the 8th April 18¢8, 

Me, Ram Ohkandra, for the Appellants, 

Messrs. Grria Saran Dal, Alt Mohammad 
and Manohar Lal Tewart, for the Respond- 
ents. à . 
JUDGMSBNT.—One Rim Narain was the 
owner of tha property in suit, who, it is said, 
diei about 30 or 40 years ago. He was 


-gnoseeded by his widow, Musammat Sundar, 
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who died in Deeember 1914. The plaint- 
iff No. | along with bis assignees, the other 
plaintiffs, brought this suit for possession of 
the property on the allegation that he was 
the nearest reveraionary heir of Rim Narain 
on the death of his widow and was thus 
entitled to sueseed to the exslusion of the 
defendants who, though also mambers of the 
family, were lower in degrea than the plaint- 
if No. I, 

On the question of the plaintiff's title, the 
Oourt of first instanca same to the aonoela- 
sion, that he had failed to prove thatehe was 
the nearest reversionary heir of Ram Narain 
at tho time of Musammat Sondar’s death, 
The plaintiff in order to establish his relation- 
ship with Ram Narain relied upon a pedigree, 
whish he gave in hia plaint, It ia admitted 
now that, the pedigree is proved but what 
is contended is that the pedigree upon whieh 
the plaintiff same into Court on the fase of 
it shows a number of persons higher in 
degree than the plaintiff and unless he shows 
that he was the person entitled to susseed 
to the estate on the death of Ram Narain 
by proving that all those, who were higher 
in degree than him were extineat on that 
date his anit must fail. The proposition is 
perfeatly sound and is supported by numer- 
ons authorities. I may refer to a desision of 
this Court in Mathura Prasad Singh v. Bhulan 
Singh (1). Aa eaid before, the Munsif gave 
& decision against the plaintiff on this point, 
The plaintiff then appealed to the Court of 
the Subordinate Judge of Sitapur, who 
reversed the finding of the Mansif and 
granted a deeree to the plaintiff, 

It is admitted before ma that there is no 
dires* evidences to establish that the seven 
persona mentioned by the Munsif in his 
judgment, whose existense may ba an 
obstacle in the way of the plaintiff, were dead 
nor does the learned Subordinate Judge refer 
to any such evidense. Hs bases his finding 
upon sertain presumptions and upon s reason. 
ing which it is diffisnlt to nnderstand. It 
appears from Exhibit No. 3 éhat sertain mem- 
bars of the family, wifo were the dossenlants 
of Ohhota Mal, were resorded in fard hissa 
Kashi Baghat as owning oertain shares ina 
grovo, From this he eonoludes that the 
parsons whose names were so recorded in the 
fari must be taken to have sucvived all those 
who were higher in degree and that the 


(€ (1) 14 Ind. Cas, 839; 15 0, O, 364, 
10 
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latter must have, therefore, died before the 
preparation of the fard. This is an in: 
ferense whieh is wholly inadmissible. Ba 
that agit may, niter the Munsif nor the 
Advosate, who spp»ars in support of the 
appeal before me, bases his defense on the 
existenea of those members of the family at 
the date of Musammat Sundar’s death. 

Coming to the other braush of the family, 
the argument of the learned Sabordinate 
Judge is that as the defendants pleaded. that 
Raja Ram was the nearest reversioner, 
therefore, it must be taken that all those in 
that line of the family, who were higher in 
degree than Raja Ram, were dead on the 
date with whieh we are oonserned in this 
appeal. Here again this reasoning has 
neither the merit of plausibility nor of logis. 
The sesond step inthe argument is that 
inasmuch as asceleration is invalid in law 
only in favour of the nearest reversionary 
heir, therefore, when the defendants set up 
Raja Ram as having asquired the property 
by acceleration, it must be taken that he 
was the nearest reversioner. This reasoning 
again is no better than the one just referred 
to. These are the only grounds upon whioh 
the learned Subordinate Judge has reversed 
the finding of the Oourt of first instanse on 
this question. | 

It is argued before me, asit was done 
befgre the lower Appellate Court, that it was 
through an aseidental misfortune that the 
plaintiffs sould not establish the deaths of 
the seven persons, who appear in the pedigree 
higher in degree and that, with a view to 
remedy it they applied to the Munsif on 
the 8th Apfil 1918 for permission to produse 
evidenee to make good the defioienoy. This 
applisation was made when both the parties 
had efosed their sase and: during the sourse 
of arguments in the Oourt of first instance. 
Lam of opinion that the Munsif was right 
in rejecting it. ae 
= It is Via. us argued that this Court sitting 
as a Court of sesond sppeal should not 
interfere with the finding of the learned 
Subordinate Judge on this point as ib isa 
finding on & question of fast. But no body 
impugns the sorrestness of the findings of 
fast arrived at by the learned Subogdinate 
Judge. Whatis impugned is the eonolusion 
whioh he has drawn from those findings and 
whieh, as [ have shown, is wholly inadmige 


sible, 
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J, therefore, allow this appeal, set aside 
the desree of the lower Appellate Conrt 
end restore the deeree of the Court of first 
instanse with costs in all the Courts, 

Appeal allowed, 
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BOMBAY HIGH COURT. 
Orvit BerkRENOE No. 8 or 1920, 
July 21, 1920, 

Present: —Sir Norman Macleod, Kr., 
Chief Justice, Mr. Justise Pratt and 
Mr, Justiee P'awaett. 


In re VASUDEO HARIHAR PANDIT. 

Bombay Revenue Jurisdiction Act 'X of 1876`, s, 
12-—-Claim not cognisable by Civil Courts before pass. 
ing of Act—Reference to High Court, whether competent 
— Bummary Settlement, application of, to villages of 
Tatya Maharaj, validity of. 


Under section J2 of the Bombay Revenue 
Jurisdiction Act the Government has the right 
to refer all claims and objections to the High t ourt 
which are excluded from the cognisance of the ( ivil 
Oourts This right of the Government is not exclud. 
ed in respect of claims and objections which were 
excluded from the cognisance of the Civil Courts 
before 1876 apart from the provisions of the 
Bombay Revenue Jurisdiction Act. [p 146, col. 2.] 

The application of the Summary Settlement in or 
- about the year !864to the villages and lands of 
Tatya Mahara] situate in British India was valid 
and legal. ; p. 147, col. 2; p. 150, col. 1] 

Civil referense made by the Government 
of Bombay, under section 12 of the Bombay 
Revenue Jurisdistion Act, 18"6. s 

Sir Thomas Strangman, (Advocate. General), 
Messrs. Jayaker and Coyajee (with him 
Messrs. Mulla and Mulla, for the Maharajah 
of Kolhapur (Party No. 1), l 

Sir Thomas Strongman Advosate General, 
Messrs. Jayakar and Okaubol (with him 
Messrs. Mulla and Mulla and J. G. Rele), for 
Bala Maharajah (Party No 2), : 

. Messrs. Jinnoh and Bahadur i (with him 
Mr. S. R. Bakhale), for Jagannath (Party 
NO. 3). . A 

Mr. Ooléman (with him Mr. J. O. G. Bowen, 
Government Solicitor), for the Secretary of 
State for India (Party No. 4). 

Mr, Bahadurji for Party No. 3 raised a 
preliminary objestion that the High Court 
had no jurisdiction to hear the matter re. 
ferred. on whieh the Court delivered the 
following 

JUDGMENT. 
. . . & 

- MaQLEOD, 0. J.—Às a preliminary question 

to the hearing of this Referenae, it has been 
argued by Mr. Bahadarji for the third party 
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that this Court has vo juri.fietion to hear 
the matter referred beasuse section lz of 
the Bombay Revenue IJnriedi¢ticn Act only 
deals with claims or objections whioh, but 
for the passing of the Act, might have been 
tried or investigated by a Civil Court. The 
meaning the learned Connsel gives to thoss 
words is this, that if there was any claim 
or objestion whieh was excluded before the 
passing of the Ast from the sogniz3nee of 
the Civil Courts, then it covld vot be said 
to have been within the oogn‘zanse of the 
Civil Céngta but for the passing of the 
Ast. Spesking for myself, 1do not think 
that is a proper interpretation to be paben 
sestion 12, Act X of 1876 (Revenue 
jurisdiolion Ast) was a consolidating Aot 
passed by the G:vernment of India, and 
the object of it appears in the preamble 
whioh etates “whereas in certain parts of 
ibe Presidensy of Bombay the jurisdiction 
of the Uivil Courts in matters eonnected 
with the ]land.revenue ija more extensive 
than it js inthe rest of the Presidency, and 
whereas it is expedient that the jurisdiction 
of all the Civil Courts in the said Pre- 
sidenay shonld be limited in manner herein. 
aMer  appesring," lf we look *to the 
repealed sestions in the Aot we find that all 
the Acts or parts of Acts whieh'had bsen 
passed by the Government of India or by 
the Government of Bombay “with the objeot 
of withdrawing oertain mattera from the 
sognizanee of the Civil Courts were repealed? 
It was elearly intended that all the matters 
whish were withdrawn from the eoguizinee 
of the Civil Courts should be oontained 
within seetion 4 of the Ast, I sannot think 
that it was intended that the Government 
should have no right to refer & question 
for the decision of the High Court under 
gestion 1Z when investigating any elaim 
or objeetion whish before 1876 may have 
been exeluded from the cognizaree of a 
Civil Court. But apart from that, it is 
extremely doubtful whether the question in 
thia case could fio have been tried by a 
Civil Court before Act X of 1876. A 
diepute arose before the passing of the 
Summary Settlement Aot II of 1863. An 
offer was made to Fatya Mabaraj to acsept 
the Summary Settlement before the Aet 
was actually passed. it appears in a letter 
at page 48 written ou the 6th of Marek 
1862 by the .Govérnment ta the.Reyenug 
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Commissioner, Southern Division, 
lows:— 

"[ am direated to asknowledge the raosips 
of your letter No. 195, dated Ist ultimo, 
submitting for consideration the question as 
to the applicability or otherwise of the 
terms of the Summary Settlement to the 
estates of Tatya Maharaj lying in British 
Territory. Inreply Iam desired to inform 
you that His Exselleusy in Council dogs not 
consider that a prima facte oase has been 
male ouf for exsluding Tatya Maharaj’s 
lands from the benefit of the Summary 
Settlement on the ground of their being 
hgld on political tenure. His Exocellensy in 
Ocunoil accordingly dirests that the terms 
of the Sammary Settlement be offered to 
Tatya Maharaj. If he refuses to aoaept 
the unassailable title thus offered, it will 
remain for further consideration whether any 
and what erquiry should be instituted into 
the title on whieh he holds the lands."  ' 

On the 29th Marsh 1862 Tatya Maharaj 
replied :— 

Sines .the time of my father £hrimant 
Bhau Maharaj inam villages and gifts in Inam, 
bungalow, garden, grazing lands and lands 
ete., haze been sontinued to us through the 
friendship and favour of Government and 
this hase already been sommunicsted in 
detail to Meherban Agent Saheb Bahadur 
and Ravenue Seheb Bahadur. In spite of it, 
Government are passing the order and i£ 
*sancot be helped. F, therefore, agree to the 
Summary Settlement being applied to the 
Inam villages and laude, eto., in our enjoyment 
on the assessment after the same are olnssified 
and measured ” 

The question in this referenae is whether 
or not on the facts herein stated the appliaa. 
tion of the Summary Settlement in or about 
the year 1864 to the villages and lands of 
Tatya Maharaj.situate in Brifish India or to 
any and if so whish of them was valid and 
legal. I eannot ses how Act XI of 1852 has 
any applisation as it was only by the provi- 
sions of Aat II of 1863 tho£ the Summary Set. 
tlement was introduved* and soald be made 
applieable to any lands of this nature, and 
it has not been pointed ont to us by the 
learned Counsel under what provision of any 
later" Aat or of Apt II of 1863 itself, if the 


as fol 


first and aesond parties had filed e suit against e 


the third party ‘and Government, it would 
have been excluded from the cognizance of 
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the Civil Courts. However that may be, I 
am olearly of opinion, on the sonstrastion 
of gestion 12 of the Bombay Revenue Juris: 
diotion Aot, that this Court has jurisdiotion 
to hear the referense, 

Pratt, J.—1 agree. 

Fawostt, J,—I agree. 

Tha Court than heard argam3ats on the 
merits of the Referancs and delivered the 
following 

JUDGMENT. 

Macieop, O. J—The Governor-General in 
Conunoil being desirous of having the desision 
of the High Court of Judisature at Bombay 
on the following question :— 

Whether or not, on the fasts in the cass 
stated, the applisation of the Summary 
Settlement in cr about the year 1854 to 
the villages and lands of Tatya Maharaj 
situate in British India or to ‘any, and, if so 
which, was valid and legal ? 
has referred the said question for the 
determination of this Court under the prao- 
vision of section 12 of the Bombay Revenue 
Jurisdistion Aot X of 1876. 

The parties to the referenee are (1) 
H. H. the Maberajah of Kolhapur, (2) Shri 
Bala Maharaj, (3)-Shri Jagannath Vasudev 
Pandit Maharaj, (4) the Sesretary of State 
for India in Couneil. The last named holds 
no contentious attitude in relation to the 
matter, the real aeontestants being Shri 
Jagannath, who olaims undera desision cf 
the Privy Council to ba the person entitled 
to the estate of Tatya Maharaj, on the one 
hand, and His Highness the Maharajah of 
Kolhapur and Shri Bala Maharaj, on the other. 

The faets which require to be extrasted 
from the case, stated for the purpose of our 
des‘sion, are as followa. 

Upon the downfall of the Pe:hwa, Sir 
Thomas Munro, in 1818, when settling the 
Southern Mahratta Country whioh had fallen 
in the hands of the British Government, 
granted, by sinad dated the 2nd August, to 
Bhau Maharaj, the youngest son of Sri 
Sideshwar Maharaj, appointed before 1800 
to ba the spiritual preeeptor of the then 
Ruler of Kolhapur, three villages and one 
hamlet in the talukas of  Chikodi and 
Manowlee as Inam Dharmadaya to bg enjoyed 
from son to grandsor, eto., from generation 
to generation. 

Tis grant was subsequently confirmed on 
the 24th October 1819 bys sanad in the same 
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terms signed by the Honourble Mountatuart 
Elphinstone, 

Bhau Maharaj was at that time Prime 
Minister to the Maharajah of Kolhapur. On 
the same day as the sanad was granted, Sir 
Thomas Munro wrote to the Maharajah that 
the talukas of Obikodi and Hukeri had been 
given in sharge of Bhau Maharaj and request: 
ed His Highness to send orders to the mamlat- 
dar of the Company’s Government and take 
possession of the talukas, and, by & private 
letter of the same date, His Highness was 
informed that it had been deemed necessary 
to grant four villages in the falukas to Bhauas 
he was a particular friend of the Company. 

In 1821 His Highness granted to Bhan 
ien villages, several of whieh were within the 
said falukas. 

It was not until the 24th January 1826 
that the session of these /alukas was recog- 
nized by the Treaty, 

By Article 7, the Rajah of Kolhapur pro- 
mised to continue to Bhau and his elder 
brother Baba their respestive landa and 
rights agreeably to the schedule annexed. 
The guarantee of the British Government to 
the enjoyment of the above lands and rights 

-should only continue during the lifetime of 
the above mentioned persons but the rights 
of their dessendante, as founded by sanad or 
eustom, should not be prejudieed by the aessa- 
tion of the said guarantee, 

By a further Treaty, eonfirmed by the 
Governor in. Council on the 5th November 
1827, after reeiting the cession of these talukas 
to His Highness on hia engaging to respest 
the right and privilege of the Zewindars, 
Inamdars and Vatandars of the saide Distriat, 
and the infringement, of those rights by His? 
Highness, it was provided in Article 2 that 
His Highness should give bask to the British 
Government the said £alukas in the same 
state in which he recived them, By Artisle 
3, after reciting Article 7 of the previous 
Treaty, and the guarantee given thereby to 
Bbau Maharajand Baba Maharaj, and the 
fast that His Highness had never oeassd to 
annoy and distress these persons by seizing 
their villages and other property, it was pro- 
vided that it had been deemed necessary to 
extend the guarantee of the British Govern. 
ment to their dessendante, and His Highness 

accordingly engaged never to molest them, 

Thereafter, 2 question arose with regard 
to the villages in these fatukas granted to 
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Bhau Maharaj by His Highness during the 
period they were in his possession, and though 
it ia not quite clear from the letters Nos, 16 
and 17 in the appendix to the ease it seems 
that these grants were eonfiermed. Bhau 
Maharsj died in 1:37 leaving two sone, 
Tatya end Dada. 

In 1838 four villages and lands in the 
Poona Distriet were given inexohange for 
Keroor, one of the villages granted by the 
Sanad of 1818. From 1841 onwards arrange- 
ments were being made for the investigation 
of the olajms of persons to hold villages and 
lands as fnam in the Sonthern Mahratta 
Country, and in 1843 a Committee was 
appointed to sonduat the investigation. “The 
inquiry proceeded until, by Act XI of 1852, 
ab [nam Commission was given a statutory 
existense and  rnles were framed for the 
determination of the titles of elaimants, The 
preamble to the Act ia as follows: —" W hereas 
in the territories of the Deosan, Khandesh 
and Southern Mahratta Country, and in other 
Districts more resently annexed to the Bom- 
bay Presidency, olaims against Government on 
account of imame and other estates wholly 
or partially exempt from payment of land 
revenue are exsepted from the sognizanee of 
the'ordinary Civil Courts, and whereas it is 
desirable that the said elaima shonld be tried 
and determined withont further delay." 

In 1&59 an inquiry was held, under the Aat 
as to the suesession to the villages in the 
Poona Distrist given in exehsnge to Tatya 
Maharaj in 1833 and, on the report of the 
Sub- Assistant Inam Commissioner, the acting 
Inam Commissioner deereed that the village 
should be continued in ¢nam for so long as 
there might be inexistenee any male lineal 
descendant of Bhan Maharaj. 

Agsnuffisient progress was not made under 
the Ast of 1652, a more summary mode of 
settlement was projected. 1& was proposed 
to offer &n enlarged tenure on eertain terms 
to elaimanta to inams. A Bill was prepared 
and negotiations were entered into with 
such elaimants pegding its besomipg law, 
Tatya Maharaj objétted to the Summary 
Settlement being applied to his nams, on the 
ground that he held under Treaty,and in 
reply to a letter from the Ravenue O»mmis- 
sioner of the lst Fabruary 1862 to Govern. 


emont asking. for instrustions, Government 


replied that it did not consider thata prima 
facie ease had heeu made out for exeluding 
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Tatya Mabataj’ 3 lands from the benefit of the 
Summary Settlement on the ground of their 
being held on politisal tenure. If Tatya 
refused toaesept the unassailable title thus 


offered to him it would remain for further - 


eoosideration whether any and what inqniry 
should be instituted into the title he held. 

On the 29th Marsh 1862 Tatya agreed 
to the Sammary Settlement being applied to 
the ¿nam villages and lands, eto., in his 
enjoyment, 

The Sammary Settlement Aet (Bombay 
Ast II of 1863) was passed on the 9th April 
1863. e 

The preamble states; — 

"Wnereas it has been deemed expedient 
to provide for the final adjustment, sum. 
marily, of unsettled elaims to exemption 
from the payment of land revenne, and 
to fix the sonditions whish shall secure, in 
certain oases, the resognition of titles to 
such exemption with respest to suosession 
and  trausfer in those  Distrieta of the 
Bombay Prasidensy to whioh the operation of 
Ast XI of 1852 of the Lagislative Counsil of 
India extends,” 

Sestion l says: 

"When the holders of lands in any of the 
said disfriste (except as excepted in slauses2 
of this sestion), held either wholly or 
partially exempt from the payment of 
Government Lind Revenue, whose title to 
exemption has ‘not yet been formally adjudi. 
sated, shall have consented to submit to 
the terms and conditions hereinafter desorib- 
ed, in preference to being obliged to prove 
their title to the exemption enjoyed by 
them, it shall ba lawful for the Governor- 
in-Counsil to finally authorise and guarantee 
the sontinuanse,in perpetuity, of the said 
land to the said holders, their heirs and assigns 
upon the said terms and  subjest to the said 
sonditions,” 

Meanwhile, Ravji Maharaj, tha representa 
tive of Baba’s braneh, had been contending 
against the wpoltestion of the Sammary 
Settlement to his trams, but he aonsented on 
the lyth December 1868 ° 

The Sammary Sattlement wis ascord. 
ingly applied to all tha possessions of Rivii 
M haraj and Tatya M haraj in British India, 

[n 1866, latya Mandraj died and even- 
taally Bibi Minafaj was resognizad as his 
82133380r by adoption. 


Baba Mabaraj died in 1897 leaving a 


INDIAN GASES, 


6 Xarament under 


149 


Will whereby he appointed five trustees 
and dirested hia widow, in oertain events 
whieh have bappened, to adopt a 
son. Oa the 28th June 1901 the widow 
purported to adopt Jagannath. On the 
19th August 1901 she purported to adopt Bala, 

By the desision of the Privy Council in 
Appeal No, 33 of 1914, Jaggaunath was 
declared to be the validly adopted son. 
His Highness the Maharajah did not give 
his consent to the adoption of Jagannath 
and supported the adoption of Bala AI. 
though many grounds are stated in the sase 
under which His Highness and Bala Maharaj 
contest the validity of the application of 
the Summary Settlement to the villages and 
lands of Tatya Maharaj, only two have 
been argued before us. It has basen son- 
tended that, at the tims the Sammary 
Sattlament was applied, these villages and 
lands were either lands heldunder Treaty, 
or under politieal tenure and, therefore, were 
exeepted from the $provisions of Aotili of 
1863, 

I am of opinion that the villages and lands 
of Tatya were nan and did not oome 
within the exception in slause (2) of saction 1 
of the Áat. 

My learned brothers agree with me and have 
given very full aud suffisient reasons for the 
eonolusions they have arrived at; and ao there 
is no need for me to go over the ground again 
at length. 

The firat and sssond parties appear to me 
to have entirely misread the provisions of 
the Treaties of 1826 and 1827. The Sab. 
Assistant Inam Commissioner in his report 
(Appendiz, 18) seems to have fallen into the 
seme error. When the two éalukas came 
bask to the British Government, they were 
to bg taken bask in the same state in 
whioh His Highness reseived them, thatis 
to say, the sanads granted by His Highness 
would not be rescgnised. His Highness’ 
guarantee not to molest Bhau Maharaj and 
Baba Maharaj sould only refer to those passas» 
sions wnioh they seountinuad to hold ia the 
territories of His Highness. Those appear 
in the Sshedule annexed to the Treaty of 
1826 Baan’s title to the villages in the 
two £alukas granted to him by His Higuness 
after 1818 was not resognisel by the British 
the Treaty, bat wag 
resognised afterwards in ngsor dansa with 
priosiples whish the Goveroment considered 
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just and expedient, The Politieal Agent, 
in his letter of the 18th April 1828 (Ap. 
pendix 18), sonsidered that such name 
might have been resumed aceording to the 
Btriet letter of the Treaty, but he had 
allowed them to remain in the possession 
of the proprietors in  eonsequenae of their 
having been restored at the suggestion of tho 
British Government or granted with its 
soncurrence. Tatya’s title thereafter to these 
villages depended more on the good will of 
the British Government than on any regular 
gravt. 

But as regarda the villages mentioned 
in the sanad of 1818 his title would be 
based on the sanad atter tho talutas of 
Chikodi and Manowlee reverted to the 
British Government, and not on the Treaty of 
1627, 

The faot that by that sanad the villages 
were granted to Bhanu Maharaj as ]nam 
Dharmadays is conelusive against the villages 
being held on political tenure. 

Generally, it may be pointed ont that 
lands held on Saranjam, Jagheer or other 
political tenure were excepted from the 
provisions of the Summary Settlement Act 
for the proteetion of Government, and not for 
the protection of pereons claiming exemption 
from the payment of land revenue, For the 
terms offered were extraordinarily favourable, 
erpeoially when the title to exemption waa 
at all doubtful, as Government relinquished 
all claims whatever to the land on payment 
ofe masrana, and in some eases of a fourth 
of the sesesement. Subject to that, the nam 
would be held by the grantees, to nse an 
English expressior, as freehold. It would 
not, therefore, be open to an inamdar to qugs- 
tion the validity cf the application of the 
Summary Settlement to his lands and certain. 
ly nct when he had agreed to such applisa. 
tion. It might be open tothe Government 
of India to eritisige the application of the 
Sunimary Settlement to an inam on the 
ground that the favcurable terme whish had 
been cffered tothe bolder were beyond the 
pox ers of the Local Government, 

The answer to the queation propounded ip, 
that the application of the Summary Settle. 
ment in or aboot 1864 to the villages and 
lands ‘of Tatya Maharaj nituate in British 
India was valid ond legal, 

The first avd second parties must pay the 
eoeta cf the third party. 
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No order as to the costs of the Govern: 
ment, 

Pratt, J,—Thia a referense by the Bombay 
Government, ander section 12 ‘of the Bombay 
Revenue Jurisdiction Act 1876. 

The question referred is: '" Whether or not, 
on the facts herein stated, the applisation of 
the Summary Settlement in or about the 
year 1864 to the villages and lands of Tatya 
Maharaj situate in British India or, to any, and 
if so, which of them was valid and legal?" 

The question has arisen out of a disputed 
adoption, 

Baba ‘Maharaj died in 1827 holding inam 
villages both in British and Kolhapur terri- 
fory. “4. 

In 1£01 his widow Tai adopted first 
Jagsnnath in June and Bala in August. 

The adoption of Jagannath has been held 
to be valid by the Privy Council But the 
Maharajah of Kolhapur has refused his sana- 
tion to the adoption and has recognized the 
second adoptee, Bala. 

For want of this sanction Jagannath, it is 
said, cannot susceed to the villages in Kolha- 
pur territory. That is a question with whieh 
we have no soncern, But if is further son- 
tended that the adoption is ineffectual in 
régard to the suosession to thë British 
villages also. : 

These British villages came under Sum- 
mary Settlement under Bombay Act II of 
1863. If the Summary Settlement is valid, 
Jagannath is entitled to suaceed. 

But Babe, who is a lineal descendant, and 
the Maharajah of Kolhapur, who supported 
Bala, contend that the Settlement is invalid ; 
and that being set aside there ia no right 
under the antecedent title of the adopted son 
either to sucseed at all orto succeed unless 
recognized by Kolhapur. 

It is thus that the validity of the Summary 
Settlement comes to be agitated after the 
lapse of half a century. 

it is first nesessary to trace the history of 
the title to the villages up to the time of the 
Settlement, 

Bala’s grandfather, Bhau was Prime 
Minister and spiritual preeeptor to the 
Maharajah of Kolhapur and had rendered 
valuable services both to Kolhapur and to the 
Company’s Government. ; 

In 1818, gn the Settlemént of the Southern 
Mahratta Oountry, on the downfall of the 
Peshwa, two talukas of Ohikodi and Manowleo 
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were ceded fo Kolhapur and, at the time of 
the oession, four villages in those talukas 
were granted in nam to Bran. The 
sanad (Appendix 2) is of the 2nd August 
1818, It is of the same date as the transfer 
of the talukas (Appendix 7). It deseribes 
the villages as Dharmadaya Inam to be 
enjoyed from generation to generation. 

In 1821 the Maharajah of Kolhapur granted 
Bhau ten villages, some in the same two 
talukas, and some without those talukas 

In 1826 there was a Trasty between Gov. 
ernment and the Maharajah of Kolhapur 
(Appendix 11), T 


By Article 4 Goverument finally aoknow: 
ledged that the two £alukas had been eeded 
to Kolhapur and Kilahpor undertook to 
respeab the rights of inamdars. 

By Article 7 Kolhapur promised to anti. 
nus to Bhanu villages specified ina Sahadale 
whieh included the four villages granted 
by the British Sanad of 1818 and ten villages 
granted by Kolhapur in 1821. The British 
Government guaranteed Bhau enjoyment of 
these villages for life. 

The Maharajah of Kolhapur did not perform 
his promise not to molest Bhau and bya 
treaty of 1827 (confirmed in 1829) the British 
Government resumed the two éalukas. z 

Artisle 3 of this Treaty (Appendix 15) is 
a8 follows :— 


"In the 7th Artiola of the said Treaty the 
posses:tons of Bian Maharaj and Baba 
Miharal ware euiraantesd to them for the 
terms of their respeative lives only (provi- 
sina being mata that the rights of the 
deesendsnts as founded on sanad or oustom 
Bhiaid not ba prejidised by the eeasatian 
of the said guarantes). As, however, His 
H ahne-s Ohhatfrapiti Saheb has never 
oezsed to annoy and distress these persons 
by Be zing their villages and other property, 
it has been deemed nasessary "to extend the 
guarantees of the British (Government to 
tbeir dessendante and His Highness assord- 
ingly engages never to molest them.” 

_ After this treaty, Bhanu held (a) four 
villages in the tw faletas, in British 
territory in respeot of whieh the British 
Sanal of 18.8 had been granted, (b) other 
villages in the same twe talukas in British 
territory granted by Kolhapur in 1821, and 
(c) other villages in K:lhapar t8rritory also 
granted by Kolhapur in 1821. 
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In 1838, one of the four villages was ex" 
ehanged for villages in Poona, 

ín 1443, Mr  Goldsmith's Inam Com. 
mittee was appointed to investigate nliena- 
tions in the Southern Mahratta Country. 
The rules of this Committee are subsequent- 
ly embodied in the Sshedule to Ast XI 
of 1852. Under these rules lands held 
under sanad deslaring them to be heredi- 
tary were to be sontinucd assording to the 
terms of the sanad (Rule 2, Sshedule B, of 
Aot XI of 1852). 

In 1:59, following this rule, the Poona 
village was decreed by the Inam Commis. 
sioner to be sontinued In nam so long as 
there may be in existenee a lineal dessend- 
ant of Bhau Maharaj (Appendix 18). 

The procedure of the Inam Oommission 
led to such lengthy and aeomplieated in- 
quiries that is was proposed to ant the 
mattar shorb by a Summary Settlement, 
under whioh the tenure of all personal 
tnams would bs enlarged to a transferable 
freehold with dessent not only to heirs by 
inheritance but to heira by adoption, This 
was to be with the eonsent of the holders 
on payment, in the case of lands already 
adjadisated by the Inam Commission, of & 
nagarana of one anna of the assessment; 
and, in the sase of lands not adjudisated, 
on payment of «a;arana of four annas of 
the assessment; the extra three annas being 
theeconsideration for waiver of the inquiry 
under Aet XI of 1852. This proposal was 
enacted in Bombay Aot II of 1563, 

The representatives of the Inamdar 
family-—Baau'a son Tafya and his cousin 
Haojt ~assepied the adjustment and the 
villages hava baen held ever sinas under this 
Summary Settlement, 


Now, of the various objestions raised to 
the Summary Settlement only two have 
basn argued before us. These are that the 
Settlement is invalid or the villages are ex. 
eepted from the operation of Bombay’ Aat 
IL of 1863— 


(D Beoanuss they are held under Treaty 
—sestion 2, elause 1 (1), of the Act. 

(2) Baoause they had been granted under 
jagh:er or political tenure—seotion 2, olansa 
i 42), of the Ast, < 

It is said that when the villages wora 
“saded by Kolhapur in 1827 Bhan had no 
title whish he could enforose against the 
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British Government: Cook v. Sprigg (1). 
Bhau's title was, therefore, extinguished but 
as Bhan and his desoendants continued to 
hold the villages it is argued that they muat 
have done so under the guarantee in Artisle 3 
of the Treaty of cession. 

Now, when territory is seeded by one 
Sovereign State to another the latter may 
either ratify or repudiate existing grants. 
Assording to International Law, change of 
sovereignty by aeasion does not affeet private 
property and there is an obligation to 
ratify. All that was desided in Oook v. 
Sprigg (1) was, that this obligation sannot 
be enforsed by Manisipal Courts. In the 
present oase the question of ratifiaation was 
left in abeyance to be dealt with by the 
Inam Commission; and, in the end, the 
claim to ratifiaation was eompromised and 
adjusted under Bombay Aot 11 of 1263. 

lt is, therefore, not eorreci to say that 
Bhau had no rights after the eession. He 
eontinued to hold under his original title—a 
title precarious until ratified. 

Nor does the fast that he oontinued to 
hold pending ratifieation lead necessarily to 
the sonelusion that he keld under the 
Treaty. To establish this it must ba shown 
either that the original title was under 
a term of a treaty whioh remained in forse 
or that the Treaty of session guaranteed 
title, 

Now, it is true that the original® title 
was guaranteed by Article 7 of the Treaty 
of 1826 but as that term of the Treaty 
was superseded by the Treaty of 1827 that 
guarantee was determined at the time of 
the session. " 


There was a further guarantee in Article 
3 of the Treaty of. 1827—but I am unable 
to construe this’ as affesting the “British 
villages at all. The two Talukas were re- 
sumed in order to save Bhan from molesta- 
tion by Kolhapur, Kolhapur was in no way 
solicitous for the welfare of Bhau and his 
deseendants and sould not have requested the 
British Government to guarantees Bhan’s 
enjoyment of villages in British territory, 
The British would not and Kolhapur could not 
molest Bhau in British villages, But Kolba- 
pur ceuld molest Bhau in the villages that 
were not resumed. By Artisle 7 of the 
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Treaty, Kolhapur sigaged not ‘todo so and 
the British Government gave a guarantee for 
the protestion of Bhau and his descendants 
in those villages. 

It is true that the Sub Assistant Inam 
Commissioner in his report in 1859 (Ap. 
pendix 18) deseribed Bhan’a titles aa resting 
partly on the guarantee of the British Gov: 
ernment, This is an erroneous construstion, 
and the report oannot prevail against the 
plain words of the Treaty. Oa the other 
hand, the Alienation Settlement Officer in 
1863 aorreestly sonstrued the guarantee ag 
limited o Kolbapur villages (Appendix 30). 
Iam satisfied that, at the time of the Sum- 
mary Settlement, the villages were net held 
under Treaty. 

The sesond sontention that the inam was 
a zagheer or held under politioal tenure, is 
easily disposed of. The points urged are that 
Bhanu had rendered politieal services, that 
he is deseribed in the sanadas & well wisher 
of Company's Government, and that the inam 
was deseribed as of jagheer in letters written 
in 1818, Bat these siroumstaness sannot 
prevail against express terms of the sanad in 
which the nam is described as Dharmadaya, 
$.6.,, charitable or religious, Bhau was both 
a Prime Minister and a spiritual" preceptor 
and the zxam was given to him 1 in the latter 
capacity. Again, if the inam was sagheer 
it was liable to resumption under sestion 38 
of Regulation XVII, of 1829 aud the Poona 
village would have been settled under the 
jaghesr rules and not onder rule 2 of the 
Schedule to the Aet of 1859, And, lastly, 
Government, on the 6th Marsh of 1502, 
desided that the zinam was not jagheer 
(Appendix 21) and this deaision is sonalusive 
under seotion 16 (c) of the Ast of 1852. 
The desision was given shortly before the 
Aot same into foree but that makes no differ. 
ence. The Aot was the last stage of a 
laborious prosess that had already lasted 
nineteen years and provision was made by 
i ar 13 for the valida ion «£f prior orders. 

i, therefore, find that the tnam was not 
jagheer. 

The application at" the Summary Seattle. 
ment was, therefore, valid and that is the 
answer to the referenoa. 

F.wozrr, J.—The objection that the appli- 
cation of the Sammary Settle nent is "iavalid 
baenuse the property was held on pelstical 
tenure oan be shortly disposed of, 
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In the first place, the desision of the Bom: 
bay Govarndlent that a prima ficis sasa had 
not been made out for exainding the landa 
from the S@mmary Settlement oa the ground 
of their being held on politisal tenure (whish 
was communicated to the Revenue Com mis- 
sioner iu the letter of 6th Marah 1832 
(Appendix 21, page 48, of the statement)) 
is seonelusive and eannot be questioned in a 
Civil Court. This follows from the enast- 
ment in seotion 19 (c) of Bombay Aot IL of 
1-63. It is true the decision was made 
prior to the date when that Ast eame into 
forse ; but the Commissioner's letter of lat 
Febroary 1262, referring the point for deter- 
enanstion, shows that a similar provision was 
contained in the Rules issued for effesting 
the Settlement—whioh ressives legislative 
validation as an "order issued " falling under 
sestion 12 of the Aat. 


Secondly, there does not appear to be any 
Bubstanae in the sontention that the lands 
were, granted or held as iagirs or saran- 
jams or on Bitailar political tenure," so as to 
be excepted under sestion 1, clause (2), of the 
Aot, The original sanads (Appendices 2 and 
8, pp. 17, 14) and the Schedule annexed to the 
Treaty of 24th January 1826 (Appendix 10, 
item 15, pp, 72, 23), desoribe the grafit as 
one of * Inam Dharmadaya,” 1, e., of a religi- 
ous nature. This would soarseely have been 
done, if the granta were really intended to be 
saraniam or jagir grants, Such grants by the 
British Government in Bombay generally oou- 
tained the words "as sagir; ef. Gulab las Jug- 
jivandas v. Collector cf Surat (21, Dostbad 
v. Ishw rdas Jag ivandas (8) and  Dosiba? v, 
Ishvardas Jigjivandas .4). dt is true that 


in two letters of 1218, Sir Thomas Maunro* 


dessribes the grant as a‘ jagir? (Appendices 
4 and 5, pp. 14, 15); but the word there 
was probably used iu a loose sense and oan- 
not prevail against the terms of the formal 
sanal. Nor was any sueh claim apparently 
set ap before the nam Commissioner, when 
be enquired into the title on whieh the Poona 
villages were held; and his decision appesra 
to treat them as feld in ordinary inam 
(Appendix ls, pp. 43-46). Waen Tatya 


(2: 8 B 186 P.O. 61. A. 54 8 Sar. P. C. J. 859; 
2 Ind Deo in 8^ 176. : 

($2 4B 515; 5"Ind Deo (N s.) 276. 

(4: 15 B 224.P.0.; in] A 2% 15 Ind. Tur, 164 
& 231; 6 Sar. P. C, J. 10; 8 Ind. Deo, \N. 8.) 150, 
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avd Rauji Maharaj protdésted against the 
Summary Settlemen*5 baing applied, they did 
not seb up a elaim to exseption on the ground 
that the lands were held on politisal tenure, 
but on the. ground that they were Inam 
Dharmadaya grants, guaranteed hereditarily 
under the Treaty of 23rd Ostober 1-27 
(A opandises 20 and 29, pp. 47 and 53). In paras 
graph 5 of his letterof 6th Joly 1863, Ranji 
again describes the grant as one of khairat, 
ie., of a religious or eharitable nature. The 
Commissioner’s letter of lat February 18-2 
also spesifisally states that the latter’s el&im 
was that the lands should be excepted as held 
" under Treaty.” In ‘hese oiro 1mctanaes, even 
supposing the point is open to reconsideration, 
there seems no good ground for differing from 
m Den taken by the Bombay Government in 
4 The other objeetion that the lands were 
held under Treaty " and so fall under the 
first head of olause 2 of seation i of the Aat 
requires more consideration, The 3rd Artiolg 
of the Treaty of 1827 (as I read it) un. 
doubtedly eontains a guarantee of the British 
Government for the sontinnanse of tho landa 
entered in the Schedule to the Treaty of 
1826 to the dessendants of Bhan and Baba 
Maharaj; and it is sontended by the learned 
Advosate- General that th's guarantee is the 
foundation of the title of those deseendanta 
to the lands. This is based on the argument 
that, urder the cession of the ialutas gon 
taining the lands in question by the Rajah of 
Kolbapur to the British Government (Article 
2 of the Treaty of 182/), the lands same 
bask to the British Government free from 
any rights, co that the holders of the landa 
and tbeir derosndants oan only elaim a 
title to them by virtue of the Treaty. In 
support of this concention, the case of Cook v, 
Sprigg (1) waa oited? That, however, only 
desides that, upon annexation of territory by 
the British Governmect, persons to whom 
concessions have been made by the former 
sovereign cannot enforae them against itg 
sucaeseor, or (as it is put in Halsbury’s Lawa 
of England, V |] XXIII, Artisle 652 at p. 3l:) 
nor ean privileges or rights obtained from 
tbe predecerscr be directly e: forged against 
the enaeessor." This does not apply to the 
present care, for the rights in @2e4tion tg 
these lands were obtai: ed not from the pre» 
desessor (2 e, the Kolhapur Maharajah) but 
from the suesessor iteelfeze., the Beitiak 
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Government whith had granted them prior to 
the original seasion of the talukas to Kolhapur 
under the Treaty of 1825. There could 
never be any question of the British Govern. 
ment repudiating such rights, espesially as 
the Treaty of 1827, Article 2, provides that 
the talukas shall be given, baok ‘in the same 
atate in whish he (the Rajah of Kolhapur) 
received them.” This is confirmed by the 
letter of the Political Agent (Appendix 16, p, 
41), which only disousses the validity of 
grants subsequent to the cession of 1826, The 
appended statement (p. 42) accordingly 
dedusts all'" old inam in the enjoyment of 
the proprietors at the time the district was 
eeded by the Honourable Company,” as well 
as the grants to Bhan Mahara), which are 
now in question. The original rights under 
the Sanads, therefore, remained undisturbed, 
pleno vigore. This is borne out by the report 
of the Inam Commissioner regarding the 
Poona villages (Appendix 18, pp. 48.46), 
whioh resites the sancds, as well as the 
Treaty of 1827, as part of " the evidence pro- 
duced by.the claimant in support ef his title,” 
and says (paragraph 15)that the holder’s slaim 
“appears to be firmly based on the recognised 
eompeteney of the grantor and the guarantee 
of the British Government " sontained in the 
Treaty of 1827. "The guarantee is not there 
regarded as the sole basis of bis title: it also 
rests on the grant by a grantor, resognised as 
eompetent. This is in conformity with rule 2 
of Sehedule B to Ast XI of 1852, under 
whieh "any land beld under a sanad deolar- 
ing it to be hereditary shall be so sontinued 


aoeording to the terms of the sanad,” where - 


the grant was by a competent authority 
“and was not afterwards revoked, dikallowed 


or altered. Apart from the guarantee oon-" 


tained in the Treaty of 1827, the sanads 
whieh directed the imam to be sontinftied 
'" from son to grandson, eto, from genera- 
to generation,” would olearly justify the Inam 
Commissioner's decision that the villages “be 
sontinued in inam for so long as there may 
be in existenee any male lineal descendant of 
Bhau Maharaj.” 

Jt may be added that in the Sohedule to the 
Treaty of 1826, the title to the four villages 
is shown as based on the sanad of Sir Thomas 
Manro, senirmed hy subsequent sanads of 
the Honourable Mountstuart Elphinstone 
(Appendix 10, item 15, cols. 4 and 8, pp. 22 
-and 23): and asthe talukas were re-aeded to 


INDIAN CARES. ° 


[1921 


the British Government in the same state in 
whish " the Rajah reseived them,” that title 
would (as already pointed out) survive. 

That being so, it seems to rhe that the 
lends eannot properly be treated as “held 
under Treaty " within the meaning of section 
lof Bombay Aot II of 1£63. The Treaty of 
1827 is not the foundation of the holder’s 
title nor does the Treaty itself specify the 
terms on which the lands were to be held, 
as would ordinarily be done in the ease of 
such lands (cf. olause S1st of seetion 2 of 
Bombay Aot VII of 1863), In other words, 
the Treaty ig not " the root of the title” of 
Bhau Maharaj and his descendants, This 
distinguishes the sase from one like thas 
whioh was dealt with in Shekh Sultan Sant 
v. Shekh Ajmodin (5), where & Treaty of July 
1820 was held to be the root of the grantee’s 
title (see at bottom of pp. 446, 456 of the 
report), In such a ease the lands granted 
by the Treaty would, of sourse, be “held 
under Treaty." 


This sasa [Shekh Sultan Sant v. Sheth 
Aimodin (5) ] helps to show why the guarantee 
of the British Government regarding the 
enjoyment of the lands and rights con- 
ferred on Bhau and Baba Maharaj was 
insefted in the Treaties of 1826 and 1827. 
The judgment (p. 446 of the. report) 
shows that in & similar Treaty with the 
Rajah of Satara in 1819 “it was provided 
that the possessions of the taghtrdhars within 
the Raja’s territory were to be under the 
guarantee of the British Government, whioh 
engaged to secure the performanes of the 
servisa due to the Raja assording to 
establiahed oustom.” The guarantee was ob. 
viously for the protection of the gaurantees; 
there wasan agreement given by the Rajah 
of Kolhapur to respest their rights &osord. 
ingly; and in the Treaty of 18.7 the pith 
of the matter is contained in the engage- 
ment of the Raja never to molest the desaend- 
ants of Bhan and Baba Maharaj in the 
possessions guaranteed them. This was 
nesessary, a3 a large number of $nams 
specified in the Sshefula to the Treaty of 
1826 still remained in the Kolhapur State. 
Ool. Etheridge, the Alienation Settlement 
Officer, whose opinion is entitled to great 
weight, took this view of the effect. of 


* (5) 17 B. 481 (P, O.); 20 I. A. 50; 6 Sar. P, C, J. 52; 
17 Ind, Jur, 100; 9 Ind. Deo. (N: 8.) 28 1 Li 
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-Artiole 3° of the Treaty of 1827, In bis 
letter of 2nd Desember 1863 to Tatya 
Maharaj (Appendinx 30, p. 54) he says: "If 
your objection is, that Government have 
guaranteed the possessions (villages) granted 
to you by the Maharajab of Kolhapur by 
an article of the Treaty, that Treaty is nof 
applicable in the present sase atall, The 
Maharajah of Kolhapur sonstantly interfered 
with the possessions of Baba Maharaj and 
Bhau Maharaj and, therefore, so long as 
the villages were continued to them, the 
Maharajah of Kolhapur was not to disturb 
their possessions, Thatis the ogly provision 
in the Treaty." Similarly, Sir W. Lee- 
Warner, in summarizing this Treaty, says: 
"In 1827 the Kolhapur Government began 
to oppress sertain landed proprietors who 
possessed elaims on British protestion, and 
a right of intervention on their behalf was 
sesured by Treaty” (see Protested Prinses 
of India, p. 185). The guarantees of the 
British Government was subsidiary to this 
objeet. 


The passage in Shekh Sulian Sant's case 
(5) (p. 447) referring to Sir Thomas Munro's 
minute of 15th March 1822, was sited in 
suppont of the view that the guarantee, 
and not the sanads, formed the basis of 
the hereditary title to these lands. That 
minute, however, appears to refer to sanads 
granted by epre-British authorities, and 
cannot rightly be applied to a sanad granted 
by Sir Thomas Munro himself. Even in 
the ease of jagzrs, granted by the British 
Government, which prima facie is an estate 
only for life, the rule laid down is that, 
where there i8 & grant to a man and his 
heirs and nothing to control the ordinary 
meaning of the word, the guarantee takes an 
absolute interest. In this ease the grant 
in terms was to Bhau Maharaj and his 
lineal male dessendants (‘fon to grandson, 
ete;), and this sondition is speeified in the 
Sehedule to the Treaty of 1826 (Appendix 
. 10, p. 23). The sanads were confirme 
by Government; and, &herefore, their here. 
ditary nature had tò be recognised under 
Ast XI of 1852, sestion Land Sehedule B, 
rule 2, 


Lam, acoordingly, of opinion, that the lands 
cannot be treated as "lands held under Treaty” 
80 as to be excepted under Bombay Aet II of 
1863 gestion 1, slanse (2). 
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Even if the lands wer8 “held under 
Treaty", I do not think this would suffices 
to invalidate the application of the Sum. 
mary Settlement, made with the sonsent 
of the then holders. The effeat of seetion 
], olause (2), of the Aot is that the Governor» 
in-Oounsil would not then have the author- 
ity of adjustment and guarantee conferred 
upon him by slause (1) cf the section, Suah 
autbority is one derived from the Government 
of India and the Seoretary of State, who 
under 21 & 22 "Vie, oe, 108, section 40 
and 22 & 28 Vie, e. 4l, seotion 1, had 
the main power to dispose of immvoeable 
property vesting in Her Majesty for the 
purposes of the Government of India. If 
the authority eonferred by sestion 1, elause 
(1), of the Bombay Act II of 1£63 is wanting, 
still it ean be sonferred by ratifieation, as 
is resognised in Collector of Masulépatam v. 
Oavaly Vencata Narrainapah (6). Sueh 
ratification would almost nesessrily be given 
in view of the oireumstanees and the lapse 
of time sinse the Settlement was made. 
And as the Settlement was assented to by 
the then holders of the lands, with full 
knowledge of their rights and all the 
material fasts, and sueh assent was the real 
basis of the oontrast constituting the 
Settlement [cf Secretary of Stats for 
India v. Sheth Jeshingbhai (7)] it is not, 
in my opinion, open to any legal repre- 
gentatives of those holders to impeash 
the validity of the transastion on the ground 
of want of authority by the Governor-ine 
Council to make the contrast. It is not as if 
any repudiation of the sontract by superior 
authority had been made or threatened, 
or is if any way probable. The stricter ° 


"rule that applies to publio agents as opposed 


to private agents is one based on the publio 


_Intbrest and not the private interest of any 


person with whom the publio agent may aon- 
traot.— See Story'a Law of Agensy, 9th Edi- 
tion, sestion 307 (a), sited in Secretary of 
State v. Kasturi Reddi (8), The objeation of 
want of astual authority (not expressly or im» 
pliedly repudiated by the principal) is, there- 
fore, one which, in my opinion, is open only to 
the Government of India or the Sesretary of 
State for India in Couneil, and not to a party, 


. 
(6) 8 M. I. A. 629; 2 W. R. 61 (P. C); 1 Suth, P. C. 
J. 4/6; 1 Sar, P. O. J. 820; 19 E. R. 631, 
(7) 17 B. 407; 9 Ind, Dec. (N. s.) 205. 
(8) 26 M. 208 at p. 279; 12 M. Ie J. 453. 
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who has freely* contrasted with the publis 
agent and been in no way prejudised by the 
latter's want of authority. Sach an objection 
by & person, whois not shown to be a legal 
representative of the party to the sontract 
is still less maintainable. 

I, therefore, eonsur in the deesision that 
the applisation of the Summary Settlement to 
the lands in question was valid and legal. 

Answered accordingly. 


ALLAHABAD HIGH COURT, 
First Civin APPEAL No, 183 or 1918. 
January 5, 1991. 
Present:—Justise Sir P. O. Banerji, KT., and 
Mr. Justice Gokul Prasad. 

DALIP SINGH—DzrsNbANT— 
APPELLANT 
Lersus 
Musammat MAN KUAR— PLAINTIFF 
AND OTHERS —— PLAINTIFFS AND 
DEFENDANTS — RESPONDENTS, 

U. P. Land Revenue Act (III of 1901, ss, 40, 707 
(2 —Mutation of names, orders for, whether bars civil 
suit on question of title—Arbitration, mutation dis- 
pute referred to—Award, whether bars suit for posses. 
sion in Civil Court. $ 

According to the express provisions of section 40 
of the U. P. Land tevenne Act, the quastion of 
title can be contested by a suit in & Civil Court, 
notwithstanding the fact that the Rovenue Court 
has ordered the entry of the name ofa particular 
person in regard to the property [p. 15%, gol |] 

Where in a proceeding in a Revenue Oourt oy 
the question of the entry of namesin the revenue 
papers, the matter is referred to arbitration and an 
award is made, section 207 (2) of the U. P,4.and 
Revenue Act would not preventa suit for posses. 
sion of the property being instituted in a Civil Court. 
[p. 1£8, col, 1.] LL 

First appeal from the decision of the Subor- 
dinate Judge of Meerut, dated the 23rd of 
Maroh 1918. 

De. S. M Sulaiman and Mr. Narain Prasad 
Asthana, for the Appellants. 

Mr. Y P. Ghosh, for the Respondents. 

JODGMENT.—This appeal arises out of a 
suit for possession and mesne profits brought 
under the following eirenmstanses, The pro. 
perty in dispute belonged to one Jiraj Singh, 
p jat by caste, who died in Desember 1909 
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leaving him surviving a widow,’ Musammat 
Indo, and a daughter, Man Kunwar, who is the 
plaintiff inthis case. His widow, Musimmat 
Indo, soon after died in the begiðning of 1910. 
In Marsh 1910 an applieation was put in 
on behalf of Musammat Man Kunwar for 
mutation of names in plase of that of her 
deceased father. On the same date an ap- 
plisation was put in on behalf of the defend: 
ant Dalip Singh and his brother Jhandu to 
have their names mutated in place of that of 
their deseased father, Sis Ram, who had 
died on or abont the same time as Jiraj, 
Later on; gn objection was preferred ou be- 
half of Dalip Singh to the entry of the name 
of Musammat Man Kunwar in respect of the 
property left by Jiraj on the allegation that 
he, Dalip Singb, was the adopted son of the 
deceased. This dispute was referred to arbi- 
tration and the arbitrators on the 16th of 
November 1910 made an award upholding 
the adoption and resommending that mutation 
of names should be effected in favour of Dalip 
Singh. This was aecordingly done. At tbat 
time, both Man Kuuwar and Dalip Singh 
were minors. After Musammat Man Kanwar 
had attained majority, she, on the Sth 
of February 1917, instituted the present suit 
for, possession of the property left*by her 
father and also for mesne profits, on the ground 
that Dalip Singh was not, as a matter of 
fact, the adopted son of Jiraj Singh, deseased, 
and that the award was a soMusive proseed- 
ing and was not binding on her, The defence 
put forward by Dalip Singh was to the effect" 
that he had been adopted by Jiraj in his 
lifa-time and that the arbitration proceedings 
were bioding on the plaintiff and operated 
as res iudicata, The lower Court held on 
the first question, namely, the adoption, that 
it was not proved. As to the second point, 
it same to the sonolusion that the only ques- 
tion whieh was before the Revenue QOourt for 
desision was, whioh of the two persons was 
entitled to the entry of his rame in plaee of 
that of the deseased Jiraj Singh and, follow. 
ing the ruling in the aasa of Girdhart Ohaute 


v. Bam Boran Misit (1), it same to the scn- 


elusion that any desision by the Revenue 
Court on the question of the entry of names 
in the revenue papers sould not bar any of 
the parties from having the question of hia 
title to the property decided by a Civil Coart. 


(1) 82 Ind. Cas, 761; 14 A. L J, 83, 
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It, therefore, desreed the slaim for possession 
and mesne profits. Dalip Singh has pre- 
ferred the preeent appeal and he sontests the 
sorreatness of the above two findings of the 
Court below. As regards the first question, 
namely, that of adoption, he has prodused a 
mass of oral eviderse and has also relied on 
sertain dosumentary evidense. We take up 
the dosumentary evidence first; reliance ia 
plased on hia behalf on a mortgage-bond of 
the 17th of June 1907 exeonted by one Har- 
uand in favour of Dalip Singh in whish 
Dalip Singh is put down as the adopted son 
of Jiraj Singh. Itis alleged on behalf of the 
defendant that the real oreditor under this 
bond was Jiraj Singh bimself and as he had 
adopted the defendant he had got tbe bond 
exeauted in hia favour, The bond itself 
naturally does not give any indisation 
of this having been the ease. The only 
evidence whish the defendant has produced 
in support of this point is the statement of 
Ram Singh who has stated that Jiraj really 
advanced the loan. He admits that Harnand 
was a rieh man and condueted money-lend- 
ing busiress to the extent of Rs, 500 or 
Rs. 1,000. Partioular reason has been shown 
by Harnand who, according to the case put 
forward by the plaintiff, did not require 
the money*for his own use, would go and 
take a loan from Jiraj. Nor has it been 
explained why $t waa that Jiraj who was 
himaelf a money.lender on a large sosle had 
this bond exeouted in favour of Dalip Singb, 
his alleged adopted son. No oireumstanets 
have been shown whioh ordinarily lead a man 
to enter into snoh a transacticn. The lower 
Court thinks that' this dooument was an at- 
tempt by Sis Ram and the Petwart, Mukhram, 
to oreste evidence in favour of the defendant, 
Dalip Singh, regarding the adoption. This 
view may or may not be eorreet, but the 
entry in the doenment is, after "all, an admis- 
sion by Harnand that he considered Dalip 
Singh to be the adopted son of Jiraj. This 
would by itself be no evidenee of the adop- 
tion, Jt may be that Jirgje kept Dalip with 
him and possibly watited to adopt him and 
that for this reason the exeeutant of the 
doeument desoribed him as the adopted son of 
Jiraj. The desoription of Dalip in the dosa- 
ment does not, therefore, prove tke adoption. 
The defendant has also produeed'a number 
of witnesses to prove the adoptior. it is 
signifioant that none; of the relations of the 
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family, whieh seems to be a large one, were 
prodased to support the fast of the adoption, 
The witnesses oalled were men of the most 
ordinary class and of no status; for instanee, 
a kahar, a «ook, a sweeper, a barber, a 
brahaman, who goes about dinirg, and an old 
Patwart. And weeasnnot d.sagree with the 
estimate of the Court below as to tbe value 
of their evidence. The seocnd fast in oon. 
nection with this matter and which goes to 
a great extent to throw doubts on the factum 
of this adoption is the non prcdoetion by 
Dalip Singh of the socount bocks of Jirsj. 
That he kept aesounts is admitted and 
proved and as it isalleged by the cefendant's 
witnesses that the adoption oecremory tock 
plase on a grand seale, we have no donbt 
that the sssount-books would sertainly have 
eontained entries regarding the expenses of 
the adoption ceremony had the adoption 
actually taken plase., The abstention of the 
defendant from produsing the sesount- books 
throws great doubts on the aorreotness of the 
evidence put forward by him, Another point 
which goes against the defendant's esse is 
that, while the mutation proceedings were 
pending, there ercpped up a oziminal liti. 
gation. It was sompromised, and in that 
compromise the defendant was described as 
the son of Sis Ram. In the body of the 
application for compromise it was stated that 
Mugammct Man Kunwar was the daughter 
of Jiaj and was the heir to hia property 
and entitled to it, and that Dalip and others 
would not interfere with her. We have fur. 
ther the fast, to whish we have already 
referred, that at the time when the applies. 
tion for mutation of names to the estate of 
Jiraj was putin on behalf of his daughter a 
similar application was filed on behalf of 
Dalip Singh along with his brother Jhandu 
for mutation of namesin plase of that of 
their own father Sis Ram. It is not ang- 
gested that mutation did not take plade in 
aecordanee with that application and that 
Dalip is notin possession of the property 
left by his natural father,  Urder there 
circumstances, we do not think that the de. 
fendant san ke said to have proved that he 
was the adopted son of Jiraj. The plaintiff, as 
the daughter, is the raturalbeir of Jitaj and 
it was for the defendant to show clearly that 
Le was the nearer heir to bim than sny 
other person by reason of his ad@ption. We, 
therefore, agree with the view taken by the 
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Court below of the evidence, oral and doou- 
mentary, in this sase and we hold that the 
defendant has failed to prove that he was 
the adopted son of Jiraj. 

Now, we come to the sesond point, namely, 
how far the award of the arbitrators in the 
' Revenue Court estopped the plaintiff from 
litigating the question of her title in the 
Civil Court, Relianee is placed on seation 207 
olause (2) of the Land Revenue Ast whioh pro- 
vides that no person shall institute any suit 
in the Civil Court for the purpose of setting 
it aside or against the arbitrators on assonant 
of their award, ‘The proseedings in tho 
Revenue Court related, as we have already 
stated, to the entries of names in plaee of 
. the deceased Jiraj. Assording to the express 
provisions of section 40 of the Land Revenue 
Aat the question of title regarding the property 
in dispute sould be contested by a Buit in a 
Civil Court notwithstanding the fast that the 
Revenue Court had ordered the entry of the 
name of a partieular person in regard to that 
property, The result of an award under 
gestion 207 in a ease like this would be, that 
if the Court asospted it, it would pass an 
order in a&osordanoe therewith so that the 
offeat of the award could not be in any ease 
higher than that of the order passed in ae 
oordanae therewith confirming the award. 
We are, therefore, of opinion that sestion 207 
of the Land Revenue Aot eould not prevent 
a suit like the present, whieh was for posses- 
sion of the property, being instituted in the 
Civil Court. We agree with the view taken 
by Mr. Justice Walsh in the oase of Girdhari 
Chaubé v. Ram Baran Misir (1), and hold that 
& suit like the present one is not outside the 
jurisdietion of the Civil Court. 

As to the amount of mesne profits, although 
& plea has been taken in the grounds of 
appeal we have not been shown any ground 
for differing from the sonoelusion arrived at 
by the Court below. We accordingly dismiss 
the appeal with costs ineluding in this Court 
fees on the higher seale, 


Appeal dismissed, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Petition No. 7 op 1919 or Rae BARELI 
DtsTRIOT. 

May 9, 1919, 
Freteni: — Mr. Ferard, S. M., and 

. Mr. Hopkins, J. M. 
LAL BAHADUR SINGH—P.aintir‘— 
APPELLANT 
versus 
Thakur TIRBHAWAN BAHADUR 


SINGA — Dgrez5NpANT— RESPONDENT, 
Oudh Re: y Act (XXII of 1888', s, 5— Occupancy 
right-—Intention of section, 


It was never intended that section 5 of theeOudh 
Rent Act should limit ocoupancy right to persons 
who had lost the position of proprietors hefore the 
annexation, [ p. :69, col. 1,] 


Sesond appeal from the order of the Oom- 
missioner, Lusknow Division, dated thé 21st 
September 1918, 


JUDGMENT. 
Ferarp, S. M.—(April 12, 1919,)—-The 
appellants, Bais Thakurs, were original 


proprietors of the village and in possession 
up to 1837 (1245 F.) when they parted 
with possession under a mortggge with 
oondition of sale (bai-bil.wofa) to respondent. 
Settlement was made with them at the 
first Summary Settlement of 1855 (1264 F.) 
but with the respondent talukdar at the second 
Sammary Settlement of 1858 (1263 F.). At 
this time there was litigation between the 
parties in the Settlement Courts. An arbi- 
tration award of January, 1859, was to the 
effect that appsilants should remain in posses- 
Bion, and the Zalukdar could get his mortgage- 
money from them by auit in the Civil Courts; 
but this was set aside by the Commissioner 
on 2rd August 1859, Both at the second 
Summary Settlement and later Regular Setile- 
ment of 1864 fhe talukdar was settled with 
ag proprietor and is still "The question is, 
whether appellants have oocupanoy rights, - 
The conditions cf oeeupansy right as laid 
down in section 5. Oudh Rent Aot, are that 
the tenant (i) is Bltegether without proe | 
prietary or under-proprietary right, (iz) that 
be was a proprietor af some time within 
thirty years prior tp annexation, 13th Feb. 
ruary 1856, (18) that the- lands eame into 
his oseupssion on or before 13th February 
1855: and (2e) that it was in his possession 
on 24th August 1850, the date when the 
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oscupanogy right rules were approved by the 
Governor-General. 


Suraj Bakhsh Singh v. Bhagwan Din (1) laid 
down that ossupaney right does not aesrue 
when the proprietary rights continued after 
annexation, bat the plain language of sestion 
5 does not warrant this view. 1 fail to see 
how it onts out the man who was proprietor 
within thirty years prior to ]3th February 
1856 and was also a proprietor for some 
time after that, although he had besome a 
tenant by 24th Angust 1866. I wonld agree 
with the view taken by the late Board, 
Messrs. Holms and Campbell, in 1915, in 
MAP tras-d v. Sheo Ra’ Kuar (2) in whioh 
Surai Bakhsh Singh v. Bhagwan Din (i) is 
discussed and dissented from. If it was 
the intention of section 5, Oudh Rent Aot, 
to limit ossupansy right to persons who 
had lost the position of, proprietors before 
annexation, the intention ig not embodied in 
the seation, 

In this view I would hold that, even if 
the settlement of the village sitb the 


appellants at the first Summary Settlement. 


after annexation be taken as showing that 
they had not seased to be proprietors before 
annexation, they are nevertheless ossupanty 
tenants. All the other elements essential 
to the right are present: they were pro- 
prietors within fhirty years prior to annexa- 
tion, the lands" were in their possession in 
1864, and respondent on whom the onus 
Testa under Pirthipal Singh v, Partap Singh 
(3) has not shown that their ossnpation 
eommeneed after annexation, nor is it even 
suggested that it did not: they were tenants 
on 44th August 1866, and are still: they have 
no proprietary or under. proprietary right in 
the village. 

But, further, I do not agree with the 
Commissioner that the facte of the first 
Summary Settlement with the appellants 
shows that they were proprietors after 
annexation, In a cognate ease, Petition 
No, 25 of 1916-17, desided by the Board 
on 22nd January, 1915 Thakur Tirbhawan 
Bahadur Singh v. Badri Singh, the Com. 
missioner had sorrestly described the first 
Summary Settlement as cne which ignored 
talugdars and was prastfoally annulled after. 


(1) Bel. Deo, No, 7 of 1908, 
(2) 29 Ind. Cea, 401. 
(3) Sel, Deo, No, 10 of 1912, 
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wards. The Board disagreed with his 
finding in the ease, and held that the 
Settlement with appellants must be taken to 
show that they were still proprietors who 
lad parted with proprietary possession to 
respoüdent under the bat: bil-wafa agreement 
of 1337, but re-gained it by the fast of the 
adakan Settlement being made with them. 
But the Commissioner's order of 2od August 
1859 and the faot of the second Summary 
Settlement and the first Regular Settlement 
baing made with the ialugdars destroys the 
forsa of the argument; also appellants’ 
Counsel quotes X Settlement Cireular 
No. 119/2917 of 13th August 1860 laying 
down that when no term had been fixed in 
a mortgage, limitation for recovery had 
expirad after 12 years after 1837, £e, in 
1849, under elause 12, sestion 1, Act XIV 
of 1859. The íalvqdar has not prodused 
the mortgage of 1837 whieh would be with 
him, We must takeit that no term waa 
fixed in it, and I think we may surmise that 
the ialugdar was settled within the second 
Summary and first Regular Settlements 


, besauae the appellants’ period for redemption 


had expired in 1849— long before annexation, 
Thus, they had ceased to be proprietors 
before 13th February 1856. 

I would, therefore, cn both the above 
grounds allow the appeal, and, setting aside 
the order in both lower Courts, would cancel 
the notioe of ejectment with sosts to appel. 
lants thrcughout. 


Hopains, J. M.— (May 9, 1919.)—I agree 
on both grounds, The language of seation 5 
of the Oadh Rent Act is detailed and air. 
epmstantial, and there seems to me no 
justifisation for reading into if any pro- 
vision whioh is not speoifis3lly mentioned. 

Appeal allowed, 


BOMBAY HIGH COURT. 
SECOND Orvit APPgAL No. 904 or 1918. 
September 28, 1920, 

Present: — Sir Norma. Maslecd, Kr., 
Obirf Justice, and Mr. Justise Fáwaatt. 
DAYABHA1 CHUNILAL GHAROHI 
— APPELLANT 


TET KUS 
BAI UJAM—RESPONDENT, 


. Limitation Act (IX of 1908), Sch, I, Art, 182-5 
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DAYABHAI OWRUNILAL Y. BAL TIAM, 
Partition suit—Final decreeExzecution of decree 
Limitation. 

A plaintiff in a partition fuit being underthe errone- 
ous impression that a decree in a partition suit was a 
preliminary decree which required to be made 
final, applied that the decree be made final This 
was done in the presence of the parties: 

Held, that so long as the final deoree stood 
unreversed that was the decree to be exeouted and 
limitation for execution would begin to rua from 
the date of that decree. 


Sesond appeal from the decision of the 
Assistant Judge, Abmedabad, in Appeal 
No. 35 of 1917, reversing that of the 
Subordinate Judge at Ahmedabad, in Darkhast 
No. 504 of 1£09. 

Mr. G N Thakor, for the Anvellant. 

Mr Jayatar (with him Mr, H. V. Divatia), 
for Respondent No. 1. 

Mr. Q. N. Thakor, for Respondent No. 6. 

JUDGMENT. 

Macukop, O. J.— This is an spplisation in 
exesution of a deeree in a partition suit, 
whioh was passed on the Ist April 1808. 
Oa the 10th January 1910, it was varied 
to some extentin appeal, but the direstion 
in the deoree was that the house was to be 
sold and the proceeds divided between the 
parties, The plaintiff being under the im- 
pression that the deoree in a partition suit 
was a preliminary decree and required a 
further deoree to make it final, applied to 
the Court, on 23rd Ostober 1912, to have 
the decree made final, and the deoree was 
made final on the 10th of February 1913, 
The applieation was considered by the Court 
and it was ordered, in the presense of the 
plaintiff's Vakil and the defendayt No. 1’s 
: Vakil, the other defendants being skssnf, 
that the said decree was mate finsl, u 

Oo the 8th Ostober 19.3, the plaintiff 
presented 8 dark*ast and notice was issued, 
but it was dismissed on the 25th April 
1914, for default. The present darkhast was 
iganed on the 9th August 1916. Olearly, it 
was within three years of the previoua 
datkhast. But it is contended that the 
previous darkhast was out of time, there- 
fore, thie darkhas was also out of time. 
It ia argued that the first darkhost of 
Ostober 1918 was out of time, because the 
application for final decree and the order 
made on thst application were not made in 
ascordanee wih law, l 
Article 1t2 (5) really applies. The date 
of the deeree of wbieh exeention 18 sought 
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is 10th February 1913. Thesrplieation to 
make a preliminary desree final is not a 
step-in execution. It is the efinal decree 
whieh is exeeuted. However that may be, 
the suggestion that this crier of the Court 
of the lOth of February was notin aosord- 
ange with law oannot be sustained for a 
moment. The Court may have been wrong 
in entertaining the applisation of the platnt- 
iff, but, as has often been remarked, the 
Court bas jurisdiction to decide wrong as 
well as right, and it would be going toa 
very great length to say that any decision 
whioh the Üourt has arrived at, whish differs 
from the decision of another Court, is not jn 
assordanse with law. The plaintiff has" got 
& deoree, in exeoution of whieh the property 
bad to be partitioned; and the defendant ia 
obvionsly obstructing execution of the deorse. 
The appeal must be allowed with sosts 
tbronghont and exesution must proseed on 
the dsrkhast.. 

Fawoett, J.— The defendant did not 
appeal from the order of the 10th of Feb- 
ruary 1913, and, therefore, it somes within 
the principle laid down by the Privy Couneil 
in Mungul Fershad Dichit wv. Qria Kant 
Lehirt Ohowdhry (1), that althongh the order 
may have been erroneously made, yet it 
must be sonsidered nevertheless valid. That 
case bas been followed by this OCourt in 
Dalichand Bhudar v. Bot Shivikor (2) aud 
Desaiappa v, Dundappa (3) and under those 
rolings I do not think it is now open to. 
the defendant to say that the partioular 
applieatiopn, on whieh the order of the 10ch 
of Fabruary was passed, is not in ascordanae 
with law. I agree, therefore, in allowing 
the appeal with costa, 


Appeal allowed. 


(1) 8 I. A. 128» 11 O b. R. 113; 8 O. 61 (B. O); 
4 Sar. P. C. J. 249; 4 Ind Dec (N. 8) 82, 

(2) 15 B. 219; 8 Ind. Dec. (w. 8.) 164, 

(3) 65 Ind. Cas. 323; 22 Bom, L. H. 76; 44 B, 
927, 
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ALLAHABAD HIGH COURT. 
CriminaL Reveaton No. 101 or 1921, 
April 9, 1921. 
Present: — Sir Grim sod Mears, KT., Obiet 
J uatisa. 
NAND RAM —Aerpuicant 
Versus 
KH5Z AN AND axotugR—Opprars PARTY, 
Revision — Acquittal — Re-trial— High Court, jurisdic- 
tion of — Grounds for ordering re-trial. 


Although the High Court has gtho power in 
revision inthe case of an acquittal to order a re-trial, 
it is a jurisdiction which should be exercised only 
Lfexceptional cases and with ausion, [p. Bi, col. .; 


Where on an examination of tho record of a case, 
as itstands, the evidence of the complainant and 
his witnesses seems to point to the fact that there 
has been a misearriige of justice in a serious case 
and the judgment of the Sessions  udge does not 
statisfactorily review the evidence the "High Court 
will direct a re-trial. [p. 162, col. z.] 


Criminal revision from an order of the 
Sessions Judge, Meerut, dated the 15th 
Degember, 1920. 

Mesars. S. N. Mukeriz, and K. C, Mitil, for 
the Appliaant. 

Mr’ N. O. Yaish, for the Opposite Party. 


JUDGMENT —This is an applisation in 


revision against an order of asquittal. Al. 
though there*is na doubt that the High 
Ocurt has the power to order a re-irial, it is 


a juriasdiotion which shouid be exercised only 
in exosptional oases and with caution, It 
should only be done in cases where the alleged 
offense is of a serious sharacter. lf, however, 
a Judge somes to the opinion that there has 
baen a miscarriage of -justioe, where, for in 
stance, the lower Court has misquoted the 
evidense or where, havirg evidense before it 
whish prima f:cie ia reasonable and sredible, 
the Judge of that Oourt gives no grounds 
whatever for rejeoting it, In instanoes snob as 
that there may well arise an inference either 


that the Judge has not acted with that pro- . 


priety and oare whieh,is*required iu the desi- 
sion of every sase, be it sivil or be it oriminal. 
In such a oase it would appear to be proper, 
after due examination of the facts, to make 
an order for re-frial. ° 

On the evening of the 25th of September. 
1920, one Nand Ram, a samindêr, was riding" 
Bone On that evening he was greivously 
assaulted and asa rasuli of that assault waa 
unsonseious for four days, The most important 


il 
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feature in the ease is that, whilst he was un- 
eonseious, one Abhey Ram was arrested beognae 
he (Abhey Ram), ascording to the statement 
of one Harnam, was seen by-him to be just 
behind Nard R m on the road within a few 
moments of the assault. Haroam heard the 
cries of Nand Ram almost immediately after, 
The evidense of Nand Ram shows that Abhey 
Ram eame up from behind. At the time 
when Harnam saw Nand Ram on the road 
and Abhey Ram behind him, he did not 
know the name of Abhey Ram but he knew 
himto be a resident of an adjacent village. 
Harnam gave a statement to the Police and, 
as a conseqnence, Abbey Ram and bis oaete- 
follows of that village paraded before Harnam 
who without hesitation pisked out Abhey 
Ram as the man whom he had seen on tho 
road. He did this on tre 27th of September 
at atime when Naod Rem was still uneon. 
Bsjous. As a Ginsequense, Abbey Ram was 
arrested. Two days inter, on the 29sh, Nand 
Ram regained sonsolousness and mentioned 
his assailants at onoe as being Khazan and 
Abhey Ram. The learned Sessions Judge 
does vot suggest any reason whatever for 
di-believing Nand Ram or Abhey Ram. Two 
Chamars say that, immediately before tha 
ossarrences, they saw Khazan, one of the as- 
cused, standing quite .close to what besame 
efterwards the saune of the oasurrence ; and 
another witness, Dharma, said that he saw 
both Khezaa and Abhey Kam returning to- 
gether to the village at a time whieh would be 
after the osourrence. Throughout the whole 
of hia judgment the learned Sessions Judge, 
gives no reason whatever for disorediting 
these witnesses. Nothing was said in oross- 
examination to impugn their veracity; and 
ona question of alleged enmity between Abhay 
Ram and Nand Ram, though in faot the sanse 
of enmity may have been very slight, never- 
theless, the learned Jadge put the reàson for 
the enmity as something whioh had happened 
a "good many years ago.” That was a 
manifest error, because if there was any 
enmity it had arisen only a short time 
before. In these eirceumstanses, | am of 
opinion, that this is one of those rare and 
exseptional eases where & new trial should 
be ordered, The &esused put up as a defense 
a denial of all knowledge of the orime. 

Lat the matter, therefore, bå xe tried by the 
Additional Sessions Judge at Meerut, Al. 
though it has been nessssary in deciding this 
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ease to set out the reasons whish influenced 
me in thinking that there should be a re-trial, 
the learned Additional Sessions Judge must, 
of sourse, exercise the most free andindepend. 
ent judgment in this matter, uncoloured by 
the fast that the men have onse been as 

quitted, and equally uneoloured by the fast 
that the High Court has ordered a re-trial, 
It may be that the learned Sessions Judge 
wholly disbelieved every thing which was said 
on the part of the prosesution and oon: 
sidered none of the witnesses worthy of eredit. 
if so, he should have given that asa ground. 
The reason for are trial is this, that on an 
examination of the resord, as it stands, the 
evidence of Nand Ram and his witnesses 
seem to point to the faot that there has been 
a misearriage of justice in a serious case, and 
the judgment of the Sessions Judge does not 
satisfactorily review the evidence. 

Re.triat ordered, 


CALCUTTA HIGH COURT. 
Ormar Revision No. 31 or 1920. 
Deeember 8, 1920. 
Present;—Sir Laneelot Sanderson, Kr., 
Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kr. 

Raja NORENDRA LAL KHAN— 

PET. TIONER . 
veraus ? ° 
AKHOY KANDAR AND O0TBERS— 
OrPostre Parry, 

Qriminal Procedure Code (Act V ef 1898), s. 3. 195 
(c)—Sanction to prosecute— Superior and subordinate 
Courts—Jurisdiction to entertain application—Juris- 
diction “concurrent, 


Ordinarily, an application for sanotion to prosecute 
' under section 1*6 «c; of the Code of Oriminal Pro. 
cedure in respect of an offence alleged to have been 
committed by a party toa proceeding in a Court 
in respect of a document produced or given in 
evidence in such proceeding should be made, in the 
first instance, to the Court in which the proceeding 
was taken, but this does not mean that the superior 
Court to which that Court is subordinate has no 
jurisdiction to entertain such an application; the 
two Courts in his respect have prima facie con- 
current jurisdiction. [p. 164, col. 1.) 


Rule sgainst the order cf the District 
Magistrate, Midnapur, 
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FACTS appear from the judgment. 

Babu SAib Ohandra Palit (with him Babu 
Khsrode Narain Bhuiyan), for the Peti- 
tioner,—The learned Additional Special 
Judge ought to have dealt with my applisa- 
tion for sanstion on the merits. He was 
elearly in error in holding that the sppliea- 
tion before him was not maintainable. Sec- 
tion 195 (c) of the Code of Criminal Pro- 
cedure expressly lays down that suoh an 
applieation san be entertained by the Court 
to whieh the Court before whish the alleged 
offense was sommitted is subordinate. It 
may be convenient, as a matter of practjca, 
that the superior Court should not allow its 
authority to be invoked in the first instanse, 
but that is no reason for supposing that the 
superior Court has no jurisdiction to enter- 
tain the application under any circumstances. 
See Shesbpershad Ohuckerbutty, In 7e (1) and 
Barkatullah Khan v. Rennte (2). Seation 
195 (c) is very slear in this respest and I 
submit that, in the ciroumstances of this 
case, the Additional Spesial Judge ought to 
have dealt with my application on the 
merits, See also Palantappa Chetti v. 
Anwamalat Ohetti (3). The oase in- Emperor 
v. Molla Fuzla Karim (4) relied upon by 
the Additional Spesial Judge does dot really 
support the sonsilusion at whish he has 
arrived, j 

Babu Amarendra Nath Bose, for the Opposite 
Party.—It has not been denied that the 
applioation to the Additional Spesial Judge 
was & substantive application and was nof 
by way of appeal. Unless the application 
was dealt with on the merits by the Court 
before which the offence was alleged to have 
been sommitted, the superior Court had no 
jurisdietion to deal with the applieation, 
The real meanipg of section 195 (c) of the 
Code of Criminal Prosedure is, that the 
superior Court is empowered to deal with 
the applisation for. sanotion after the same 
has been granted or refused by the inferior 
Court, 

Babu Skib Ohandra Palit replied. 

JUDGMENT, 

SaNDERSON, C. J. Thisis a Rule oalling 

upon the District Magistrate of Midnapur and 


(1) 17 W. R. 46 Cr. 
(2) 1 A. 17 (F. B.); 1 Ind. Dec. (N. 8.) 11. 
(8) 27 M. 228; 2 Weir 203 and 577; 14 M. L, J. 14 
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on the opposite party to show sause why the 
orders of the lower Courts referred to in the 
petition should not be set aside and such 
other or further order made as to this Court 
may seem fit ‘and proper. The orders 
referred to are, (1) that of Mr. Jagat Chandra 
Mitra, and (2) that of the First Additional 
Spesial Judge of Midnapur. The ease of the 
petitioner is, that the opposite party filed a 
kobala during the hearing of an applisation 
made by the petitioner against the opposite 
party under seation 195 of fbe Bengal 
Tenansy Act.. The case was heard by Mr. 
Rafendra Nath Rekhit, who found the kobala 
to be a forgery. Ths said Mr. R. N. Rakhit 
` 4a dessribed in the petition as an ‘Assistant 
Settlement Offiser," the more aorreot dessrip- 
tion would be Assistant " Rsvenue Offiser," 
the term used in seolion 105 of the Bangal 
Tenansy Ast. The petitioner applied to 
Mr, R. N. Rakhit for sanction to prosesute 
the opposite party under seetions 193, 465 
471, indian Penal Code. 

Mr. Rakhit was on the point of going to 
Jessore, he baving been transferred to that 
plase, and he sonsequently did not take any 
nation, : 

Application was then made to Mr. K. C. 
Ganguli, who was then aeting as the Revenue 
Offiser, he transferred the applieation to an 
Assistant Revenue Officer in the Distrist of 

. Midnapur, Mr. J. C. Mitra, who dismissed 

. the applisation, holding that he had no 
jurisdistion to deal with it. He directed 
the applicant to move tha proper Court for 
the sanetion asked for and further dirested 
the petition to be filed. The petitioner then 
made an application to the Firat Additional 
Spesial Judge of Midnapur, who, on the 
24th July 19.0, dismissed the applisa. 
tion on the ground that the* application to 
him was not by way of appeal, but was a 
subatantive application, and that as sanction 
had been neither given nor refused by the 
Subordinate Oonrt, he bald that the appli- 
cation was not maingairable, l 

it is clear that the applieation to the 
Additional Special Judge was a substantive 
application and was not by way of appeal 
and the question is, whether the Additional 
Spesial Judge has jurisdietion .to entertain 
the appliaation. 

The statutory provision which applies to 
this matter is seation 195 (c) of the Code of 

` Oriminal Prosedure, 1898, whieh provides as 
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follows:— No Court shall take sognizanea 
(c) of any offence described in seotion 
463 or punishable under sestion 471, 475 or 
476 of the same Code, when such offense haa 
been committed by a party to any proseeding 
in any Court in respect of a dosument pro- 
duced or given in evidence in such proaeed- 
ing, exoept with the previous sanetion, or 
on the eomplaint, of such Court, or of some 
other Court to which sueh Court is subor. 
dinate." 

It is not disputed that Mr. R. N. Rakhit, 
who heard the «ase under seation 105 of the 
Bengal Tenaney Act, was a Court within the 
meaning of sestion 195 (c) of the Code of 
Criminal Proasdure, Mr. R. N. Rakhit’s 
Court, however, oeased to exist when Mr. 
R. N. Rakhit was transferred to Jessore. It 
was agreed by the learned Vakils, appearing 
for the respective parties on the hearing of 
this Rule, that Mr. J.C. Mitra aould not be 
said to be a auasessor of Mr. R. N, Rakhit 
and they further agreed that Mr. J. O. 
Mitra had no jurisdiction to grant the sano. 
tion to proseonte, which the petitioner appli- 
ed for, on the ground that the proseedings 
under seation 105 of the Bsngal Tenansy 
Aot, in the course of whioh the kobalu had 
been put in evidence, had not been taken in 
his Court. 

"Thera is no doubt that the Court of the 
Additional Spesial Judge was a Court to 
which the Court of Mr, R. N. Rakhit and 
that of Mr. J.C. Mitra were subordinate 
within the meaning of seation 195 (c), but 
it was argued that the Additional Speaial 
Sudge could-not entertain the application, 
as it was a substantive applisation for sans- 
fioneand an applisation in respect thereof 
oould only bs entertained by the Additional 
Speaial Judge after sanetion had been given 
or refused by a subordinate Court, Ip this 
oases the subordinate Court was Mr. R. 
N. Hakhit, he had deslinad to take aation 
as he had been transferred to Jessore and was 
going to make over sharge and proseed to 
Jessore on the day on which the appliaa- 
tion was made to him. Therefore, if the 
ruling of the Additional Spesial Judge was 
eorregt, there was, at the time the applica- 
tion was made to him, no Court capable of 
dealing with the applieation for sanction. 

In my judgment, the judgment of the 
Additional Speaial Judge should not be 
upheld, The words of the section show 
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that the Lagislature has not eonfned the 
power of granting sanation to the Oourt 
bafore whish the alleged offense was qom. 
mitted, but has eonferred it on that Court 
and any other Oouct to whioh that Court is 
subordinate, and the a»ntention that sanation 
ean only be giveu by & superior Court when 
the subordinate Court has dealt with the 
application for sanstion and has either 
granted or refused the application wonll be 
to import into the Ast a sonditio whieh [ 
do not find there, and there is nothing in tha 
Aot itself whioh would jastify mein intro. 
dusing sash a condition. 

There is no doubt that, ordinarily, an appli- 
sation for sanction to prosecute under gestion 
195 (c) of the Code of Oriminal Prosadure 
in raSpsal of an offenas alleged to have been 
committed by a party to & proeseding in 
a Court in respect of a dosument produssd 
or given in evideoss in aush proaaseding 
should be made, in the first instance, to the 
Ooort in whieh the pracesding was taken, 

In this oase the application was mae ic 
the first instance to Mr. R. N. Rakhit, who 
deslined to take action, for the reason already 
stated; and the Oourt constituted by him 
osased to exist on his transfer to Jessore: 
under these airaumstanoes, in my judgment, 
the Additional Spesial Judge, bsiog the Court 
to which Mr. Rakhit’s Court was subordinate, 
had jurisdietion to entertain the anplisation 
for sanction, under section 195 (c) of the 
Code of Oriminal Prosedure, and in my juig- 
ment the Rale should ba made absolute to 
the extent that the order of the Addition] 
Spesial Judge shonld be set aside and the 
matter should be remitted to the Additional 
Special Judge in order that he may hear the 
applisation and disposed of it on the merits, 

The Additional Special Judge in soming 
to his sonslusion seems to have relied upon 
the dase of E nperor v. Molla Fucla Karim (4). 

The decision. in that ease mass ba read 
having regard to the fasts of the caso: the 
p»ntention in the oase waish ia materia] to 
the present case, was stated in the jadgmant 
as follows :—'' Is is farther suggeated that, tn 
the ciroumstanses, aa appliaation should have 
bean made to the Original Side of this Court 
as the Court fo whioh the Small Causa Oourt 
is subordinate." The material oireumstansos 
in that case*wero that tho suit, whiah was 
alleged to have baan a false one, was tried by 
Mr. Dohbia, the than Rogistrar of the Small 
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Cause Oourf, Mr. Dobbin left the country on 
leave ; apolisation was mite fo the Offisiat- 
ing Ohief Judge of the Small Cause Court 
for sanotion to  proseoute tha petitioner 
under sections 209 and 210 of the Indian 
Penal Code, The learned Chief Judge 
was admitted that 
Mr. Dobbin sould have granted sanation, 
but if was argued that, as he was absent, 
no other Judge of the Small Cause Court 
sould do so. This argument the learned 
Judges ig the High Court rejeoted and 
held that the learned Chief Judge had 
jarisdistion to grant the saustion. Ig was, 
having regard to the above-mentioned 
cirsumstances, that the learned Judges. 
sail, an application oan only ba made 
to the superior Qoar after sanstion has 
baan given or refused by the subordinate 
Court." 

In my judgment, the learned Judges did 
nob intend to deside that, under no oirsum- 
Btauoss could the superior Court grant 
sanction, unless the sanation had baen 
given or refused by the subordinate Court, 

In my judgment, the present case, the 
fasts of whieh show that the subordinate 
Court had oeased to exist atthe time the 
applisation was made to the "Additional 
Spesial Judge by reason of Mr. R.N Rakhit!s 
transfer to Jessore, and *that no appli- 
gation eould then be made to the aubordi- 
nate Court, is nob covered by the east 
sifted. 

Tae Ruleis made absolute to the extent 
already mentioned and the matter is remisted 
to the Additional Spesial Judge so that 
he may dispose of the applisation on its 
meris. 

MooxEajEg, J.—T agree that this Rule must 
be made shsolnie and the matter remitted 
to the Spesial Judge for sonsideration of 
the application for sanction on the 
merits, 

Sestion 195, sub-seation (1i),olauses (b) 
and .¢), aontempħtę the grant of sanotion by 
the Court where the*alleged offenes has 
baen committed, or by soma other Oourt 
t3 whieh sush Court is subordinate, if 
wa stristly inferpsot the words of the 
Statube, ib followa thay prima [acis the 
subordinates snd supsrisr Oourts hayo 
aonsurront jurisdiction in thia rospeob, I$ 
has bsea dasided, haowavar, in a long 
series of easaz that, as a gəasral rala, tha 
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application for'sane*ion should be made 
fo the Court before which the alleged 
offence was fommitted, and that, in the 
&baenae of sxseptinnal cirenmatansss, the 
suparior QOourt should noi allow its authority 
to be invoked in the Grat instanos, This 
pringiple was enunciated so far bask as 
1872. with respect to seetion 169 of the 
Criminal Prosedure Onda (Act XXV cf 1851), 
in the aise cf -heebpershad Ohuctrerbutty, 
In +e (1) where Markby, J., observed that, 
although either the High Court or the 
subordiuate Court bsfore which ethe oase 
was heard was empowered to authorise 
thee groseoution for perjury, it was undesira. 
ble for the superior Court to entertain sush 
an application in the first instanos. Not 
that the supsrior Court had no power to 
do so; it has full diseretion in the matter; 
but, exoept under very peeuliar oireumstanaes, 
the application shonld ba made, in the firat 
instance at any rate, to the subordinate Court. 
The same view was maintained with regard 
to sestion 469 of the Criminal Prosedure Code 
(Aot X) of 1872, in the osre of Barkat. 
ullah Khan v. Rennie (2) where Turner, O.J., 
observed that the Legislature had not 
eonfined the power of sanstion to the 
Court before whioh tha offance had been 
commibted,' but had vested that Court and 
any other Court to which that Court was 
subordinate, with indspandent powers of 
sanotion, In this view, it was ruled that 
alfhougb, in  praatise, & superior Court 
Bhould refuse to entertain the application 
until it was sbown that an appliaation 
had been made tothe subordinate Court and 
had been refused by that Court, ib sould 
not be maintained as an infloxible rule of 
law that sanction sould only be given 
by a superior Court, when the ease in 
which the offence , was committed came 
before it ia appeal. To asasde to such a 
proposition would be to import into the 
Statute a oondition neither explisitly forma- 
lated there nor warranted by any other 
provision. The same vigw*was taken with 
rogard to sestion 198 of the Oriminal Pro. 
eedure Code . (Act V) of 1898, in the 
ease Of /'alaniappa Chetti vy, Annamalai 
Ohetti (3) in wbish it eruled that under 
clausas (5! and (c) of tha sab-section (1), the 
sanction might be sssorded in ° tho Bret 
instanss by the Court to whieh the Court 
jo which the offence was committed was 
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aubordinate, oven though no Apnplisat on 
for sanotion bad bsen mada to the 
Intter Ooart. The decision in EH mperor v. 
Molla Fuzl: Karim (4) does not militate 
against the eonstraction whish has thus 
baen uniformly plassi on the provisions 
of the Criminal Procedure Code relevant 
to this matter. The observation in the 
judgment in that sase, that “an application 
aan only ba made to the superior Court 
after sanction has been given or refused 
by the subordinate Court,” aannot be isolated 
from the sontext and sannot bs trented as 
the formulation of a new rule of law 
restrictive of the provisions of the Statute, 
In the case before us, as tho Court of the 
Revenue Offiser in whioh the alleged offence 
was oommitted was abolished, when the 
spesial work for whieh it had been sreated 
came fto an end, the application under 
ssstion 193 sonld not possibly be made in 
that Court, This fact eonstituted, in my 
Opinion, such an exosptional  eirsuumstanae 
as to justify the exercise of jurisdiction 
by the superior Court in the first instance. 
However expedient it might have been, 
that the application for sanction should, 
in the first plase, ba made to the Court 
in whieh the alleged offenoe was eommit- 
tad, if that Court had sontinued to exist, 
the adoption of that sourse was rendered 
impeasible by its abolifion. | Conse3aea'ly, 
it bssam3 insambant oua the saosartor Court 
to deal with the original apolisation waiah 
would o hezwises hava b331 presental 63 the 
primary Court in the first instance. 


. Rule made absolute, 
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Catminal Ravtsion No. 823 oF 1220. 
Marsh 11, 1921, 

Preseni: — Me. Jastisa Walsh anl, 
Me, Justiea Ryv3s. 
EMPERO2 —ArPLICINT 
versus 


HIRA LAL—Oeeosite PARTI, 
Penal Gode (Act XLV of 1869', ss 302, 801— 
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Culpable homicide not amounting io.murder— Grave 
and sudden provocation—Offence— Sentence. 


Accused, a Bania, discovered his daughter-in-law 
in his house with a Muhammadan Jaqir. In a 
frenzy of ragehe seized an axe and hacked the 
girl to death: he was convicted of an offence 
under section 804 of the Penal Code, the Sessions 
Judge and Assessors being of opinion that accused’s 
act was the result of grave and sudden provoca. 
tion sufficient to provoke a person in his position 
of life: the High Court, in revision, called on the 
accused to show cause why he should not be convict. 
ed under section 3(-2 of the Code: 

Held, that the provocation received by the accused 
was sufficient to remove his act from the category 
of murder, but that he was liable to a term of 
imprisonment sufficiently severe tocreatea deter. 
rent from the repetition of such cases. 


The High Court enhanced the sentence to one of 
rigorous imprisonment for five years. 


Criminal revision from an order of the 
Sessions Judge, Mainpuri, dated the 25th 
September 1920. 

Mr.  Molcomson, Assistant Government 
Advoeate, for the Crown. 

Mr. Ibn-i- Ahmad, for the Assused. 

JUDGMENT,—In this ease the acoused 
has been found guilty of eulpable homieide, 
under section 804 of the Indian Penal Code, 
of his daughter-in-law under sirsumstances 
whish, ecsording to the finding of the lower 
Court, were simple but tragio. The ascused 
arrived home about the middle of the gay 
and finding the door of the house shained 
from inside he demanded admittanse and 
discovered his daughter-in-law in the oom. 
pany of a Muhammadan faqir, the woman be- 
ing of the Bania oaste. He seized hold of the 
man snd also of an axe, but beíngan old 
man was unable to prevent the essape of the 
paramour and he thereupon turned upon the 
young wife and haeked her to death inffisting 
something like sixteen serious injuries in- 
eluding a somplete severance of the head 
front the trunk whish, of sourse, was sufficient 
to cause instantaneous death. The nature of 
the injuries indicate plainly that the man 
was ina frenzy of rage. Whether he saw 
miseonduct or merely drew the obvious 
inference, whieh any man of eommon sense 
would be sompelled to draw from the cireum- 
stanse? is quite 
question of faet whether his aet was tha result 
of grave and sudden provooation sufficient to 
provoke a pérson in his position of life. The 
learned Judgeand the Assessors haye found 
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that it was, and we see no reason to diffe? 
from them. The matter somes before u8 
in revision, a learned Judge Sf this Court 
having issued notice to the aceused to show 
sause why he should not be sonvisted under 
sestion 302 of the Indian Penal Code. Upon 
mature sonsideration, we do not think that 
the Court below was wrong in the sonelusion 
at whieh it arrived. We do, however, think, 
on the other hand, that the sentenee wag 
inadequate. No doubt, in oases of this kind 
public sympathy is enlisted on behalf of the 
accused and is shared by any Tribunal whish 
has to deal with the sase. On the other hand, 
in the case of provoaation such as this, while 
removing the ast from the eategory of orime 
which leaves the Court no alternative by way 
of adapting the sentence to the moral aspect 
of the siroumstancer, the law onght not to 
be administered in sush a way as to encourage 
the belief that it creates a right in the per- 
son provoked. The section ia measure of 
reduaticn or modifisation adapted, as far as 
possible, to the views and traditions of the 
Indian sommunity, partieularly on a question 
of family honour sueh as this. On the other 
hand, the law, in its funation of protesting 
person and property, is sompelled th award 
punishment whieh is not only punitive as 
applied to the individual but deterrent in the 
general sense, and.as the authors of the Code 
itself pointed out, the offente ought to be 
punished in order to sompel men to respest 
human life and to give them a motive for 
asoustoming themselves to  seontrol their 
passions even when they are actually arous. — 
ed by grave provosation. We do not think 
that the sentense awarded in this sase was 
suffisiently based upon a oonsideration of 
this aspest of the matter. We think it right 
to enhanse the sentence and. to award a 
term whieh wyl be resognised.as sufficiently 
severe to ereate a deterrent from the repeti- 
tion of sneh eases, We eonfirm the convio- 
tion but alter the sentenee to five years’ 
rigorous imprisonment with effect from the 
date of the origin&l] sentenes. 
“Application allowed. 
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CALCUTTA HIGH COURT. 
Criutnay Revision No. 1113 or 1920. 
Mareh 4, 1921. 
Present; — Mr. Justice Teunon and 
Mr. Justice Ghose. 
DURGA KUMAR DE— CowPrIAINANT 
— PETITIONER 
versus 
SAMEDUR RAZA CHAUDHURI— 


Acousep— OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), ss. 142, 186, 188, 832 
— fVarrant.of attachment— Resistance to execution— 
Assault-—-Court issuing warrant acting gn eacess of ats 
jurisdiction — Offence. 


“Where in execution of a warrant of attachment 
before judgment ina civil case, the officer entrust- 
ed with the warrant is assaulted and resisted in 
the discharge of his duty, the fact thatthe Court 
which issued the warrant had exceeded its jurisdic- 
tion, is no defence to the assault committed on 
the Court's officer, as that officer was acting in 
good faith under colour of his office. 


FACTS appear from the judgment. 


Babu Gobinda Ohandra De Roy, (with him 
Babu Monomohan Banerji), for the Peti- 
tioner.— The petitioner is a Civil Court peon. 
He wae entrusted to serve a notice under 
Order 'XXXIX, rule 1 (6), for temposary 
injunetion. He was assaulted. The Magistrata 
held that the learned Munsif had n» jurisdie- 
tion to issue a temporary injunstion in view of 
a previous order for attachment having been 
made under Order XXAVIII, rule 5, Civil 
" Prosedure Code, On the face of that order 
for attashment before judgment, the opposite 
party dismantled the house and the materials 
were about to be removed. Then it was 
that the applisation for temporary injana- 
tion against the mother of the accused was 
filed. My point is, that the learned Munsif’s 
order issuing temporary injunstion was 
perfeatly legal and valid. here should be 
a re-trial of the ascused. 


Babu Jatindra Mohun Ohowahury, for the 
Opposite Party.— When the property is attaeh- 
ed under Order XXXVIJI, rule 5, it somes 
under the enstody of fhe Court. Therefore, 
an order under Order XXXIX, rule 1 (6) 
is wholly unnecessary. Benause the re- 
medies provided by both the rules are the 
same, Further, the peon was not dirested to 
bring the materials. The proper prosedure, 
would baye been to proseeute me under 
section 879 of the Indian Penal Qode. 
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Babu Gobinda Chandra De Roy replied in 
brief. 

JUDGMENT.—In this case the allegations 
of the proseoention were, that in a money-suit 
brought by a sertain plaintiff against the 
mother of the accused person, oertain property 
ineluding a house with corrugated iron roof 
was attached before judgment, the said 
attashment being made under the provisions 
of Order XXXVIII, rule 5, Oivil Prosedure 
Code, The further ease for the prosesution 
was, that after this attaehment the house in 
question was dismantled and the materials 
were about to be removed and disposed of. 
Being satisfied by an affidavit submitted by 
the plaintiff in the suit that the materials of 
ihe house were &bout to be removed and 
disposed of, the learnd Munsif in whose Court 
the snit was pending issued a temporary 
injunation under the provisions of Order 
XXXIX, rule 1 (5), restraining the defendant 
in the suit from removing the materials of the 
house and further diresting that the materials 
of the house ineluding the sorrugated iron 
sheets should be removed to the Court house 
for their protestion and preservation, It is 
now next alleged by the prosesution that the 
peon entrusted with the exesution of these 
warrants embodying the Munsif'a orders and 
those aceompanying him were prevented 
from removing the materials as they were 
required to do by the Munsif and were 
assaulted by the assused person, who is the 
son ofthe defendant and others, The some 
plaint of the peon on these allegations was 
one sharging the defendant and others with 
the gommission of offenses punishable under 
seations L86, 188, 143 and 332 of the Indian 
‘Penal Code. 

The Trying Magistrate found that the 
proseeution was substantially true, but taking 
the view thatthe attashment made under the 
provisions of Order XXXVIII, rule 5, waa 


8 bar to any further aetion by the Mansif - 


under Order XX XIX, rule 1 (b) soquitted 
the aeeused on the ground that the Munsif 
had no jurisdistion to issue the warrants 
entrusted to the pson for exeaution. In this 
view, in our opinion, he is elearly wrong. If 
for the preservation and proteetion of pro- 
perty already attashed further astion under 
Order XX XIX besomes neeessary, there is, in 
our opinion, no bar to the taking of such 
action, The orders of the Mupsif appear to 


us ta be clearly within the seope of Order 
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XXXIX, role 1 (b) and aleo under Order 
XXXi!X, olause 7 (a) of the Code cf Vivil 
Prosedure. Further, even if it be supposed 
that, in iseuing those instruetions and dires- 
tione, the Mune f exceeded his jurisdiction, 
that would be no defence to an assault 
committed upon the peon, if the peon were 
ating in good faith under colour of his 
office. 

‘In this view of the matter, we set aside the 
order complained of and direst that tke 
asoused person be re-tried, such re-tr al to 
take place in the Court. of some Magistrate 
exereising the powers of a Magistrate | of 
the First Class.  Sueh Magistrate to be 
nominated by the District Magistrate. 

Order set ostde; 
Ke-triul ordered. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CORIMINAL Apress No, 4!1 or 1920, 
Ostober 29, 1: 20. 
Fresent:— Mr, Lindsay, J. O., 
and Mr Daniels, A. J. C. 
KALLU —PR1804ER—ÀPPELLART 
versus è 

EMPEROR-—Pnos: CUTOR— ResponDsnt, 

Criminal Procedure Code Act V of 1-98, ss 223, 
285, ^ G—Charges, lumping together of several - 
Irregularity Proceedings,  uhether vitiated Four 
mun ders— Joint trial, whether bad. 

‘he lumping together of several charges against 
an accused person although c utra y tothe pro- 
visions of section z- of tbe ‘rmi:al Proceaure 
(ode, amounrs to &nirregrluity which coes got 
vitiate the proceedings, the error being covered by 
section 6*7 of the ( oae [p. 171, eol... 

. Accused was tried at one trial for the murder of 
his wife*and three children: the acts done by him 
were connected both by continuity. of action and 
purpose and the four persons were murdered 
successively within a very short period of time : 

Held, that there was no legal bar to the trial 
of the accured on the four charges of murder at one 
trial. [p. 1:0, col. :.] l 

Appeal against the order of the Sersions 


Judge, Rye Bareli, dated the 25th August 
1920. 
Mr. R. F. Rohaduris for the Appellant, 
JUDGMENT,— This is the appeal of one 
Kalla, Sheikh, age 27 years, who has been 
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oonvieted in the Court of the Sessions Jndge 
of Rue Bareli on a oharge of having on tbe 
24 25th of Desember 1919 murdered his 
wife, Musummat Amira, and his three sons, 
Monawar, Farsz and Minhaj. The acoured 
has been sentensed todeath and an appeal 
has been filed on Lis behalf by Counsel. The 
rec: rd bes also been submitted to us by the 
learned Se:sions Judge for confirmation vf 
the sentence. 

The history of the sase is an extraordinary 
one, as will appear from the following fucts 
whioh are eatablished by the evidence on the 
record, . 

Oa the morning of the 25th of December 
19.9 the prisoner, Kallu, appesred at ted 
Poliee Station, whioh is situated some 10 miles 
from bis own village of Gopalpur. He was 
aco: mpanied by the village chaukidar, Ram 
Bekhsh. 

When be reached the Polise Station, Kallu - 
mace a lengthy report in whieh he stated 
ihat, coring the previous night, hia wife and 
three obildren bad been murdered by nine 
people whose names he gave out to the 
Plis, Aeeording to the story whieh was 
told at the ¢hana, the prisoner had living 
with him a sister of his wife, a widow, named 
Musdmmat Amraola. Thia woman had’ been 
warried to the aseused's own brother, one 
Mohammad Zaman, who had died some five 
years previously. : 

The acaused stated that this woman 
Amreola had quarrelled with bis wife and 
that ebe was anxious that the accused should 
divoros hia wifeand marry her. lt was sad 
thet, 1: ocrsrqvenee of these quarrels between 
the tuo vomer, the pine perscps, who were 
mentioned iu the repert, bad enterred tbe 
aconaec/'& h-use at megbt at the instigation 
of Musummat Arnraoi& and had killed Mu- 
sammot Amira and the three shildren, 

Tne Police took up the investigation which 
waa continued over a considerable time. No 
evidence to inariminate the persons named in 
the report was forthaoming. It seems that 
the Polise suspected that the accused himself 
was the person responsible for these murders, 
but no procf of his concern in the murders 
sould be obtained. 

Eivertually, in the month of June 1920, 
afier the Pulio bad failed to solve .the 
goystery an gpplication was made to a 
Deputy Megistrate, Saiyed Ishrat Husain, 
asking for sanotion to prosesute Kallu on 
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a obarge of having falsely aasussd the -nine 
persous of murder (sestion 211 of the Indian 
Peval Code). Proseedings under seotion 195 
of the Code of Criminal Proeedure were ac- 
sordingly taken and notice was issued to 
the prisoner, Kallu, calling upon him to 
show sause why he should not be prosesuted 
on a sharge under seation 211, In the soarse 
of these proseeding», that is to say, on the 
lst of July 192^, Kallu made a statemant to 
the Magistrate in whieh he admitted chat he 
alone was responsible for the murder of his 
wife ard three shildren. He told the Magis. 
trate along story whish. is to be,found at 
page 8 of the printed resord. The substance 
of the statement is that he had sontrasted 
an illieit sonneotion with a woman who lived 
about a kos from his village. He stated that 
his wife had aome to know of this affair and 
that she had on several oosasions ramonstrat- 
ed with him. On the night of the 24/25th 
of Desember she threatened to reveal the 
fasts to members of the family unless the 
asoused undertook to give up the intrigue 
whieh be was earrying on. Shealso refused 
to sook his food on the night in question. 
The &esused then went on to say that, 
having become enraged af the sonduot of his 
wife, he ‘took up an axe whish was lying 
olose at hand and attasaked his wife with it. 
His wife then called out to the eldest child, a 
boy named Monawar, whose age is given as 
nine years, to some and intervene Thereupon 
the aeseused says he saught his wife by the 
throat and held her until she died some four 
or five minutes after. When the boy Mona- 
w&rappeared upon the seene to remonstrate 
with his father he thereupon attacked him 
and killed him with the axe. After this 
aesording to the prisoner’s story he felt that 
nothing remained for him to do exaept to 
kill his two younger sons whose names were 
Faraz and Minhaj. The former of these was 
six years old and the latter only three. After 
having done his wife and three children to 
death he ealled out to some of the neighbours 
that somebody had entered his house and 
sommitted these murdgrf He then was 
taken by the chauktdir to the Polies Station. 
The aoesused denied that he had made any 
false report relating to these murdere and 
suggested in his statement that the Polise 


had falsely inserted the nine names in the 


report. 
After this statement had been made to 
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the Magistrate hs gave sanstion for the 
prosecution of Kalla for the offense 
of making a false obarge of murdar, 
The ease wan taken up by another Magis- 
trate, Mr. Abdul Hadi Khan. Oa the 13th 
of July Kallu made a statement to the 
Magistrate, whieh was resorded under segg. 
tion 364 of the Code of Criminal Pro. 
sedure. This statement was virtually a 
repetition of the statement previously made; 
and after it had been resorded the Magis. 
trate dirested that Kalla should be 
committed to the O»urt of Session on ehargeg 
ad seations 211 and 302 of the Indian Penal 
Code. 

When the ease same into the Sessions 
Court the learned Judge decided that there 
should be two separate trials regarding these 
aharges, one with respest to the sharge under 
section 211, and the other with respeet to the 
aharges under seetion 302 Aa a result of the 
trials in the Sessions Court, the neaused 
was asquitted of the offenee under sastion 
211 but was eonvisted on the charges of 
murder, 

With regard to the trial for the offenses 
under sestion 302 the  aesused entered a 
plea of guilty. Hə was not, however, 
sonvioted on his ples, for the learned 
Judge, after resording the plea, proseeded 
to take a long statement from the prisoner, 
no doubt with the purpose of assertaining 
whather the asoused fully understood his 
position and was aware of the liability 
he was undertaking in making a plea of 
guilty. This statement, whioh ia recorded at 
page 32 of the printed resord, sontaias the 
aame story of the murder as the acensed 
had already givenon t vo previous ossasions. 
Alter this statement had been taken, oertain 
evidensa was called for the proseaution. 
The &seused was then examined again 
and, finally, the opinion of the Assessors 
was taken by the learned Judge. Tae 
Assessors held that the aeansed was guilty 
of murder and the Sessions Judge agreeing 
with their verdist sonvisted Kalla ascordingly 
and sentensed him to death. 

It has been urged bafore ns by the 
learned Counsel who appaara on behalf of 
the prisoner that the manner in whioh 
the trial was held iu the sessions Qourt 
was illsgal and that the whole 0rosesdinga 
“should be set aside anda new trial ordered 
if, after oonsideration of the merits of the 
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ease, this Court was of opinion that an 
order for a new trial was justified. We 
have heard the Counsel at levgth, there- 
fore, both upon the legal points raised by 
him and upon the merits of the oase. 
With regard to the points of law argued 
before us, the first argument haa been that 
the charge was not framed in ascordanse 
with the provisions of seation 238 of the 
Code of Criminal Prosedure. We agree 
with the learned Counsel that the charge 
relating to the offenses of murder was 
not properly drawn by the Sessions 


Judge, who revised the eharge which had 


been framed by the  Committing Magis. 
. trate. 

Seotion 233 of the Code of Criminal 
Prosedure requires that a separate charge 
should be framed in  respeat of every 
distinet offense of whish any person is 
assunsed, and it is further provided by the 
‘same seotion that every sash sharge shall 
be tried separately, oexsept in the sases 
mentioned in sestions 234, 235, 236 and 
939. The learned Judge lumped all the 
charges together in a manner which is 
sontrary to the provisions of sestion 233. 
Notwithstanding this, we are satisfied that 
this irregularity on the part of the Judge 
does not vitiate the legality of the pro- 
seedings. So far as this error on the 
part of the learned Judge is concerned, it is 
covered by the provisions of sestion 537 of the 
Code. 

The next question is, whether or not 
the Judge was justified in trying at one 
trial four separate oharges of murder, 
Obviously, on the facts as put forward on 
behalf of the prosecution, four" separate 
offences of murder had been sommitted by 
the assused. We have already referred to 
the provisions of sestion 233 of the Code of 
Oriminal Prosedure and pointed out that, 
ordinarily, such eharges should be tried 
separately. 

The exeeptions to this rule ‘are sontained 
in the four sections of the Code of 
Oriminal Prosedure to whieh we have already 
adverted, 

[t appears to us, after consideration of the 
evidense in the ease, and in particular of the 
various statements made by the assured, that 
the oase slearly falla within the purview of 
sestion 235 of the Code of Criminal Procedure, 
Under that seetion where one series of aots 
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is so oonneeted together as to, form the same 
transastion and where more offenses than 
one are sommitted in the course of that 
transaction by the same person he may be 
charged with and tried atone trial for every 
sush offence. 

Reading the statements made by the asana- 
ed at various stages of the prossedings ib is, 
in our opinion, olearly made out that the aets 
whieh resulted in the murder of the prisoner's 
wife and three shildren were so eonnested as 
to form oneand the same transastion. It 
seems to be quite slear that, in consequence of 
the intrigas upon whieh he had entered with 
another woman and of the quarrels whish 
had ensued on that assount between himfelf 
and his wife, that the aseused made up hia 
mind to do away with his wife and his three 
ehildren. The acts whish were done by the 
accused were connected both by oontinulty of 
action and purpose, and it is alear from his 
own statements that these four peraons were 
murdered sussessively within a very short 
period of time In our opinion, there was no 
legal bar to the trial of the assused on the 
four sbarges of murder on whieh he has 
been convicted. 

So far as the merita of the ense are soneern- 
ede it has been sontended before us that the 
only direst evidence against the prisoner con: 
siats of his own statements. This is no doubt 
the fast. The evidence of the few witnesses 
who were ealled on behalf of fhe prosecution 
does not establish anything more against the, 
prisoner than this, namely, that he must have 
been at his house at the time all four murders 
were committed, It was the assused himself 
who first raised the alarm and gave informa- 
tion to the neighbours which led to his being 
taken to the Police Station by the village 
chauisdar. 

There are certain minor dissrepansies be- 
tween the storjes whiah were told by the 
aseused between the Ist of July 1920, the 
date upon which he was first examined in the 
Court of Mr. Ishrat Husain, and the 20th of 
August, the date upon whish his lengthy 
statement was talfenedown by the learned 
Judge after the aseused had entered a plea 
of guilty. But the fast remains that, through- 
out, the prisoner has insisted that it was 
he and no other person who sommitted these 
four murders. iz 

Another point which has been strongly 
pressed before us ie, that the statements made 
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by the prisonere are not supported by the wounds were inflicted after death had ensued. 
medisal evidenee, The Civil Surgeon had tu admit that it was 

It seems that post mortem examinations of not possible to give any dogmatie opinion 
the deceased women and the three shildren upon a question like this; and it sertainly 
were made on the 26th of Dasember 1919 would be a eurious soincidense if the injuries 
by the Civil Surgeon of Partabgarh The found upon the bodies of these ehildren had 
gentleman has been examined asa witnessin all been inflteted after death. There ia 
the ease and has deposed to the nature of the nothing to show how these shildren seonld 
injuries whieh were diseovered upon the have met their death except by the wounds 
bodies of the four viotims. whieh were dissovered on their persons, lt 

With regard to the woman, Musammat  is,indeed, not impossible that some of the 
Amira, the Civil Surgeon has stated that the wounds found on the bodies of these shildren 
injuries whish were found upon her person were irflieted after death, From the acoused’s 
were not ordinarily sufficient to eaase death,  aacount of what touk place inside his house, it 
ang it isthefast that the witness reported. may be inferred that he was quite beside 
that'he had not been able to ascertain in himself with passion and that be may have 
what way Muszmmat Amira had lost herlife, gone on hasking at the shildren after they 
So far as this part of the ease is concerned, had been done to death by earlier blows. 
we do not sonsider that the evidense of the We have oarefully sonsidered all the argu- 
Civil Surgeon ought to prevent our finding ments whieh have been addressed to us in 
that the aseused himself murdered his wife, sonnestion with this medieal evidence, and 
for he stated clearly on no less than two we aresatisfied that the learned Judge waa 
oseasions in Court that he held his wife bythe right in holding that the aecused was res- 
throat for four or five minutes until she died, ponsible for these injuries and that some, at 
The wounds which are described in the post any rate, of them were inflicted before death. 
mortem report were sertainly not of a serious As we have said, the aceused has main- 
oharaeter, but it appears from the medioal tained throughout that he and he alone was 
evideneg that the deseased woman was preg. responsible for the murder of his wife and 
nant and it may well be that injuries irflieted shildren, we have no doubt, therefore, that ho 
upon her4n this sondition would be more apt was rightly eonvieted of murder and we 
to prove fatal, In other respeots, she wasa dismiss the appeal. The sentence of death is 
perfestly healthy woman and there is no  sonfirmed and will be carried out in aoeord. 
evidenee to acsount for her death exeept anse with law. 

* the statement of the aseused himself that he Appeal dismissed, 
strangled her. We are satisfied that sha mot 
her death in this way. 

With regard to the injuries inflicted on 
the three shildren, the reports made by the 
Oivil Surgeon, and which are sonfrmed by , 
his evidence, speak for themselvas, It is i —— 
impossible to doubt that these three shildren 
were attasked with à sharp eutting instro- 
ment and that severe injurise were inflicted 
upon them. The point whish is made on 


behalf of the prisoner is, that both in : 
his reporta and in his  evidense the CALCUTTA HIGH COURT. 
Civil Sargeon has venturaed the sugges- Criminal Reviston No, 949 or 1920, 
tion that the wounds ware aaused after death. December 8, 1920, 

This suggestion is based upon sertain appear- Present :—Mr. Justice Richardson and] 
anses whish are alluded to by the medical  Justise Sir Syed Shamsul Huda, Kz, 
witness in the sourse of his examination. GOPAL KAHAR—-PETITIONER 
There is, however, a note of uncertainty about tersus ° 

the evidenos in this respest, and we are aer. EMPBHROR—Opposita Parry, 


tainly not disposed to treat the statements of Penal Code (Act XLV of 1860), s. 182— False. in. 
the medical Witness asgonelusive proof that the formation, prosecution for—Burden of proof, 
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In & prosecutio(, under: section 18? of the Penal. 
Code, for givirg false information, the burden lies 
on the prosecution to prove that the acoused know 
or believed the information to be false. 


The evidence of interested persons is nob sufficient 
for a conviction under the' foregoing section, 


FACTS appear from the judgment. 

Babu Manmathanath Mukher ce, for the 
Petitioner.— In view of theevidense and the 
finding, it cannot be said that the petitioner 
believed the information to be false. Reade 
section 1*2, Indian Penal Code. Under this 
section the burden lies on the prosesution to 
prove that the petitioner knew or believed 
the information to be false. There is nothing 
in the .reaord to show that the prosesation 
has diseharged that onus. 

Babu Santosh Kumar Bose, for the Crown.— 
No question of belief arises in the present 
ease as the petitioner in his information said 
that he had: actually. taken part in the gambl- 
‘ing in the room whieh was searched bot 
where nothing was found. The information 
was. thus a delibrate falsehood and the 
petitioner has been rightly sonvioted. 

Babu Manmathanath Mukherjee replied. 


JUDGMENT .—The ‘petitioner before us. 
was a Polise spy, He gave information to 
the Polies that a room in a brothel was 
béing used for the purpose of gambling. A. 
searsh warrant was issued and the rcom was 
gearehed. There was no gambling going oñ- 
at the time and the evidence is, that there 
were no instruments of gaming, no eards, and 
no dise found on the premises. The Police 
seems to have some to the sonelusion that 
„the charge was false and the petitioner was 
"prosecuted for giving false information under. 
section 182 of the Indian -Penal Code. It is 
not disputed that, upder that sestion, the 
burden lies on the prosesution to prove that 
the informer knew or believed the informa- 
tion to be false. See the oases of Moulvi 
Abdool Luteef, In re (1) and Rayan Hutt? v. 
Emperor (2). At-~the. trial, a. number of 
witnesses. were oalled . on -behalf ‘of the pro- 
sesution. They’ ineluded a prostitute, named 
Hem Nalini, who .was the oosupier: of the 
room in question, her paramour, Joy Deb 
Marwari, and several friends of the latter— 

e 


(D 9 W.B. 81 €x, 
(2) 26°M, 640; 1 Weir 122° and 190; 9 Weir 
704, + 
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witnesses Nos. 3, 10, Ll and M2, All these- 
persons denied that there was any gambling 
going on in Hem: Nalinis yoom. Osher 
prostitutes living in the same house stated 
that they had not heard of any gambling 
going on:in that room, The petitioner salled 
four witnesses in support of his defence, also 
prostitutes, "Three of them deny any. 
knowledge of any gambling going on in Hem 
Nalini's room, while one, who used to live in 
the house but does not do so now, stated that 
there used to ba gambling in a woman's room 
whose name she aould not give. We are 
asked to set aside the sonviation on the 
ground that the evidensa is not suffisient to 
justify it. It was, of eourse, to the interest 
of Hem Nalini herself and those who were 
found in the room by the Polise to deny 
that the room was used for the purpose of 
gambling. Their evidenes was, therefore, 
of an interested oharaster, It also seems 
somewhat surprising that, as many as five 
men should have been in the room when the 
Police visited it. They were Joy Deb 
Marwari, paromour of Hem Nalini, aud four of 
hisfriends There is no suggestion that the 
petitioner had any grudge against Hem 
Nalini or any other person implieated, 

What is suggested is, that he gave informa- 
tion in the hope of obtaining a .reward. 

Rewards, however, are not given, and we under- 
stand, exeept in cases where jhe informa- 
tion leads to a sBuseessful prosesution, On 
the whole, in the present oase, we are not 
satisfied that the svidenca is of sush a 

cheraster as to justify a sonvistion. 

The Rale must, assordingly, bs made 
absolute, ths eonviction and sentence are. 
set aside. The petitionsr's bail-bond will be 
oansalled and the fine, if paid, will be 
refunded, 


Rule made absolute, 
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OALQUTTA HIGH COURT. 
Crimtnat Revisios Nu 62. or 1920. 
August 2, 1920. 

Present; —dustioe Sir N, R, Chatterjea, KT., 
and Mr. Justiee Ouming. 

Sheikh RaHIMMADDI— 
PETITIONER 
versus 
EMPEROR, aT T -& PROSECUTION OF 
DWARKA NATH BASISTHA— 
Oprosr E Panty. 

Criminal Procedure Code (Act V of 1808), s, 421— 
Appeal, when should not be summarily dismissed. 

,. 

i: a case in which there are disputed questions 
of fact and a large numberof documents, and the 
Trial court has come to certain findings, an appeal 
ought not tobe summarily dismissed without send- 
ing for the record. 


Kaie against the order of the District 
Magistrate, Dacoa. 

Babus Surseh Ohandra Talukdar 
Mukund Lal Roy Ohcwdhury, for the 
tioner., 


. JUDGMENT,—This is a Rule ealling 
upon the Distriet Megistrate of Dacea to 
show eause why the appeal heard by the 
Additional District: Magistrate should not” be 
re-heard. « 

No one appears to show sausa, but the 
Trying Magistrate has sent up an explana- 
tion. 

. The only order passed on appeal runs as 
follows :— Heard Pleader, Appeal cummarily 
diamissed.” 

The learned Magistrate says in his letter 
that, “there is nothing in sestion 421 whieh 
requires the Appellate Court to assign 
‘reasons for dismissing appeals summarily, it 
is suffelent if it thinks that there is no 
sufficient ground for interfering". 

lt appears, however, that tthera were dis- 
puted questions of. fast in this sase. A 
large number of witnesses were examined on 
both sides upon the question of possession 
and there were a large ngmber of doeuments 
also. The Court of. fifst instanse diseussed 
the evidense and eame to certain findings, 
In these eireumstanoces, we think that the 
appeal should not have been summarily dis. 
missed without agnding for the record. 

The order complained of ':Z.«, the order 
dismissing the appeal) must, therefore, he 
. kot aside anid tha case ‘sent back for: re. 

hearingsthe. appeal, 


and 


Peti- 
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The appeal will be heard by some other 


Magistrate at Daesa empowered to hear 
appeals, 


Oase sent buck, 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 73 or 1921. 
February 18, 1971. 
Present; — Mr. Justice Stuart, 
M. DEBI SAH «I—APeL0.NT 


CETEKS 


RAGHUNATH SAHAI Opposite Parry, 

Criminal Procedure Code Act V of 1898), ss. 198, 
439- Sanction fo prosecule— Application to revoke 
sanction—-Order of Sessions Judge, whether open to 
veviston, 


The order of a Sessions Judge passed on an 
application to revoke a sanction given by a Magis- 
trare unaer section !+5,  riminal trocedure Code, is. 
not open to revision by the High ourt, 


Criminal revision from an order of the 
Sessions Judge, Meerut, dated the 8th of 
January 1921. 

*Mr, Sarkar Bahadur m for the Appli- 
sant, 

Mr. J. M. Baner i, for the Opposite Party. 

JUDGMENT.—1 agree with the view 
taken in Chote v. Khecheru (1), tbat 
no applisation in revision lies from an 
order of a Sessions Judge passed on an appli» 
sation to revoke a sanction given by a Magis- 
tratg under section 195 of the Code of 
Criminal Proeedure, But apart from that 
point, I see no reason on the merits to inter: 
fere. I rejeet this application, 


Application rejected. 


(1) 68 Ind. Cas. 260; 18 A. L. J. 758; 2 U. P, L, Be 
(A.) 358; 21 Or. L, J, 740; 42 A, 649. 
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CALCUTTA HIGH COURT. 
ORIMINAL Reviston No. 7-9 or 1920, 
November 29, 1920. 
Present: — Mv. Justice Beasharoft 
and Mr. Jastiee Ghose, 
ROMESH OHANDRA SARKAR AND 
ANUTHER—2ND PAsuTY—-PETHITIONERS 
versus 
MOHIM CHANDRA GUHA— lsr Parry 


—Opposte Parry, 
Criminal Procedure Code (Act V of 1898}, s. 145— 
Evidence of title, whether can be used by Magistrate ~ 
Jurisdiction, 


Iu a proceeding under section 145 of the Code 
of Oriminal Procedure, the Magistrate is not entitled 
to rely simply on the question of title. 


Where, however, the evidence of possession is not 
quite satisfactory on either side, it is open to him to 
use evidence of title to supplement the evidence of 


possession. 


FACTS appear from the judgment, 

Babu Benode Lal Mukerji (with him Babu 
Probodh Kumar Das), for the Petitioners,— 
This Rule is directed against an order under 
sestion 145 of the Code of Oriminal Prose 
dure, In the original proseedings I was the 
aesond party. I purehased the land and 
have been in continuous possession. The 
Court finds that the second party was not in 


possession. My point is, that the question of 
title must supplement oral evidense, The 
section contemplates actual possession, The 


Court says tbat the evidense of possession on 
either side is not satisfactory. Under the 
circumstances, I submit the proper course for 
the Magistrate was to attaeh the property 
under seotion 146, Criminal Prosedure Code, 
Refers to Amrithnath Jha v. Ahmed Reza (1), 
Ram Dyal Mahon v. Kedarnath (2) and 
Rajendra Narain Hoy v. Mohammad Ársumand 
Khan (3). 

Baba Ram Doyal Dey (with kim Babu 
Amir Ohant Palj, for the Opposite Party, 
was not galled upon to reply. 


JUDGMENT, 
Beacacaorr, J.—This Rule was issued at 
the instanos of the sesond party toa pro. 
seeding under sestion 145, Criminal Prosedure 


= 
W. R. Q1 Or; I Ind, Jur, (N. 8.) 399. 
J. 182: 6 Gr. L. J. 192, 
. N. 897; 10, LJ, 334 2 Gn L J. 
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Code. The point made on behalf of the first 
party is, that the Magistrate Had no jurisdis. 
tion to make the order whish he did beaause 
he was unable to find which party was in 
actual possession and that, in making his 
order, he should not have relied on. the supe- 
riority of title of the sesond party. Now, 
there is no question, of eourae, that in a 
prosseding under sestion 145 the Magistrate 
is- not entitled to rely simply on the question 
of title, Hé ean use evidence of title to 
supplement evidence of possession; and that 
is really all that the Magistrate has done in 
this case, What he has said is, that thp evi- 
denee of possession is not quite satisfactory 
on either side. Then he finds that the 
sesond party has a better title than the firat 
party and, finally, he finda that the probabili- 
ties are in favour of Mohin Babu, 2. e,, the 
being in possession of the 
disputed land and he gives his reasons for 
thinking that the probabilities are in fayour 
of the firat party, That being the state of 
fasts, in my opinion, there has been no want 
of jurisdietion on the part of the Magistrate 
in making the order that he has done, I 
would, therefore, dissharge the Rule. 


GHOSE, J.—I agree, 


Rule discharged, 


CALCUTTA HIGH COURT. 
CgrwiNAL REVvISION No, 748 or 1920, 
Novamber 30, 1920, 

Preseni : — Mr. Jitstigs Boasheroft and 
Mr. Justioe Ghose, 

RAM BISTU MAJHI—2s» Party — 
PETITIONE X 

versus, à 
JOY RAM MAJHI AND orgens—Ist Parry 
— Opposites Parry. 
Criminal Procedure Code (Act V of 1898), ss. 145, 
148, applicability of—Proverty in dispute held jointly 
—Disputc in respect of share of each party. 


é 
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LAKSHMAN OMANDRA GHASE V. BILASH ROY AGARWALA, 


Neither section 145 nor section 146 of the 
Criminal Proceduge^Code has any application to a 
oase in which the property in dispute is held 
jointly by the parties, and the matter of the dispute 
ig as to the respective shares of the parties in the 
property. f 

Rule against the order of the Sub- 
Divisional Offiser, Bankura, dated the 25th 
May 1920. 


FAOTS appear from the judgment. 


Babu Phanindra Nath Das, for the Peti- 


tioner, — The learned Sub. Divisional Magis- 
trate of Bankura passed an order under 
seotion 146, Oriminal Procedure Code. That 
seotion authorises a Magistrate to attach the 
subjest-matter of dispute if he desides that 
none of the contending parties was then in 
possession, or is unable to satisfy himself as 
to which of the parties was then in posses- 
sion of the subjest of dispute. In the 
oirumstanoes of the present ease we find 
that the Magistrate was of opinion that the 
palm.grove, whieh is the subject-matter of 
dispute here, was in joint possession of both 
the contending parties. The dispute be- 
tween them was, as a matter of fact, in 
relation to their respestive shares in the 
said proparty, I submit that, as the learned 
Magistrate has found that the property 
was held jeintly by both the first party and 
the second party, and that the parties were 
claiming exoelusive ` possession hereof, the 
learned Magistrate was wrong in invoking 
the aid of either seetion 145, Criminal Pro- 
eedure Code or sestion 146, Criminal Pro- 
eedure Code. The present oase cannot be 
dealt with under the provisions of avy of 
these seotiona, Refers to Mokhan Lal Hoy v, 
Baroda Kanta Roy (1). 


JUDGMENT. 
- Guosz, J.—The present Rule was issued 
on an application arising out of an order 
under seotion 146, Criminal Prosedure Code, 
passed by the Sub-Divisional Offiser of 
Bankura and dated 25th May 1920. The 
proceedings in this matter were drawn up 
under seotion 145, Criminat Prosedure Code 
and after certain evidBnoe had been adduced 
by both the parties the Magistrate oame to 
the sconalusion that, in his opinion, the 
subject-matter of the dispute, namely, a 
palm grove was held jointly by both the 
first and the seaond parties, Who were 


(1) il G, W., N. 512; 5 Or, L. Ji 200. 


quarrelling and fighting among themselves as 
regards their respeotive sharein the property 
concerned. It has been argued before us 
that the Magistrate having found in this 
oase that two parties were slaiming exalu. 
Sive possession of the property soneerhed, 
and that the property was held jointly by 
both the parties, it is not a oase whieh san 
‘be dealt with under the provisions of seo- 
tion 145 or sestion 146, Oriminal Pro- 
sedure Oode, and in support of this eonten. 
tion referense has been made tothe sasas 
of Makhan Lal Hoy v. Baroda Kanti Roy 
(1). In my opinion, the sontention is sound 
and ought to ba given effeot to; and, for 
this reason, the order of the Sub- Divisional 
Magistrate is set aside, 


BEACHOROFT, J.—I agree. 


Order set astde, 


 OALOUTTA HIGH COURT. 
ORIMINAL Revision No. 176 og 1920. 
Desember 10, 1920. 

Present; —Mr. Justiae Beaahoroft and 
* Mr. Justice Ghose, 
"LAKSHMAN CHANDRA GHOSE— 
COMPLAINANT 
versus 
BILASH ROY AGARWALA AND OTHERS 


— DEFENDANTS. 
Criminal Procedure Code (Act V of 1898), s2133 
—Public path, obstruction of—Claim that path is . 
private —Procedure. f 


Where in a proceeding under Chapter X of the 
Criminal Procedure Code regarding an alleged ob- 
struction to a public path,a claim is made that the 
path is private, the Magistrate should first inquire 
whether the claim isa bona fide one or not, and it 
is only when he finds that the claim is n8t bona 
fide that he should take proceedings undar the 
Ghapter. If the claim is bona fide, the parties 
should be left to take farther proceedings in the 
Civil Court, and if the parties do not goto the 
Civil Court within a reasonaole time, ho may proceed 
PERIL, 
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LAKSHMÁN OHANDRA GHOSE YV. BILASH ROY AGARWALA, è 


Criminal referenoa made by the Sessions 
Judge, Nadia. 


FAOTS appear from the judgment. 


Babu JBexendra Krishna Dutta, for the 
Defendants.—T'oe Magistrate oonid not, pass 
an order for the appointment of a Jury until 
he had satisfied himself as to whether the 
elaim of the defendants that the pathway 
was a private ono, was a bona fide one or not. 
The prosedure to be adopted -in cases like 
this has been explained in Luckhee Narain 
Bonernies v. Ram Kumar Mukker-ee (1). Sae 
also Matukdhort T-wari v Hart Mathab Das 
(9 , Nasarudii v, Akiluddi (3) and Dulslram 
Deb v. Butshnab Oharan Deb (4: 

No one appeared for the Complainant 

JUDG 4ENT —This isa Reference under 
8eation 438, Oriminal Prosedure Oode, by the 
Sassions Judge of Nadia, recommending that 
the order passed by the Sub- Divisional Officer 
of Kushtia, whioh made an order under 
aestion 133, Criminal Prosedure Code, abso- 
Iute, should be set aside. It appears that, 
when the present petitioners were oalled upon 
to show sanse, they put in a petition in which 
they stated that the path whieh they wera 
alleged to have obstruated was nota publie 
path, and that proceedings ought not to be 
taken under sestion 133, Criminal Prosedure 
Code, and they asked for the appointment of 
a Jury. The learned Judge has recommend. 
ed that the order should be set aside on the 
ground thas it was for the Magistrate to 
deside whether the pa'h in question wasa 
publis or a private one, and also whether the 
petitioners had any bona fide olaim of right 
to the path . Io so far as the learned Jitdge 
is of opinion that it was for the Magistrate 
to deside whetber the path in question was a 
pubjis or & private one, we are unable to 
agres with him, The proper prosedure to be 
adopted in eases soming under Chapter X 
of the Code is explained in the leading ease 
of Luckhee Narain Baneriee v.- Ram Kumar 
Mukher;ee (1), where if was pointed out that, 
when a oleim is made that the path ise 
private one, the Magistrate must first enquire 
whether the claim is a bona fide claim or not 
and if is only if he finds that the olaim is not 


(1) 15 C. 664; 7 Ind, Deo (N s.) 960. 

| (2) 310. 979: 9 O. W. N. 72; 2 Or. L. J, 11. 
(3) 3 0. W. N. 345. 
(4) 10 O, W. N, 845; 4 Cr. L. J. 42, 


. Selaim isa bona fide one or not. 


& bona file one that he should take further 
proseedings under the Chatpter. [fhe is of 
opinion that the olaim is bona fide he should 
leave the parties to take furtber proseedings 
in the Civil Court. And it is also pointed 
out in the same case that, if the parties do 
not goto the Civil Court within reasonable 
time, then the Magistrate may proseed again. 
This ease has been followed in several sub. 
sequent oases in this Court; for instance, 
the oases of Matak Dhari Tewari v. Hart 
Madh>b Das (2), Nasarwidt wv. Akiiuddi (3) 
and Dwtalram Deb v. Baishnab Oharan Deb (4). 
The Magistrate has submitted an exojanation 
in whish he states that the petitioners did 
not olaim the path was a private one, [n 
terms that may ba sorrest; but itis obvious 
that the potitioners intended to set up such 
a slaim when they denied that the path was 
a publia one, In the siroamsatanoas, wa think 
that this Referense ought to be accepted and 
all prossedings subsequent to the [4th of Jane 
set aside. The order for the appsintmont of 
a Jury must be set aside, until the Magis» 
trate has satisfied himself as to whether the 
Ha must then 
prossed in ascordanss with -thes proaedure 
“whieh has basn oxplaiced in the ease of 
Luc hee Narain Baneriee v. Ram Kumar 
Mukher ee (1), to wnisn we have already 
referred. . 


* 


Order set aside. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Frrat Civi, Apreat No. 88 or 1911. © 
* May 27. 1920. 
Present: —Mr. Lindsay, J. C. 
and Mr, Daniele, A. J. C, 
Khwaja AHMAD KHAN-—PLAINTIFE— 
' APPELLANT 
versus 
Musammat HURMUZI KHANAM 


AND OTHERS— DEFENDANTa— RESPONDENTS 

Will—Undue influence—Burden of proof—Natuve 
of proof—Oudh Estates Act (I of 1863), s, 2!— 
Najib-ul-tarfain, meaning of—Pleadings—Legitimacy 
—Burden of  proof—Khasra eniries, *value of, as 
admissions—Plaint, nature of—Evidence, nature of, 
nosegsary to prove plaint. 


The burden of proving that a Will has been 
executed under undue influence is not discharged by 
showing merely that the beneficiary had the power 
unduly to overbear the will of the testator; ib 
must be shown that in the particular case the 
power has been exercised and that execution of the 
Will was obtained thereby. [p. 181, col, 1.] 

The expression ‘najib-ul-tarfain? in the eon- 
nection in which it is used in the Oudh Estates 
Act, means nothing more than that the person to 
whom itis applied is a person of good family on 
both sides It does not mean that he must be the 
offspring of parents who belong to the same biradri, 
[p, 182, cols, 1 & 2.1 


The plaintiff set up the case that he was the sen of 
M. by I. The defence case was that there was amar- 
riage between M and 7, but that the plaintiff was not 
the son of that union: in support of his plea, plaintiff 
produced certaig khasra entries in which he was 
described generally 2s the son of M; he also 
produced a copy of a plaint in a previous suit as 
evidence of sn admission that he wasthe son of 
M., but this document had not been proved in the 
manner required by law: 

Held, (a: that it was for the plaintiff to prove 
that M. was his father, and no presumption could 
be raised in his favour: [p. 186, col. 2.] 

(b) that, in the absence of any explanation of 
the circumstances under which the entries were 
made, the statements in the khasras did not con- 
stitute an ddmission by M. that plaintiff was his 
son; [p.189 col, t.] 

(c) that the plaint was inadmissible, and aa it 
was a private document direct evidence was neces- 
sary to prove it. [p. 190, col. 1.] 


Appeal from the deeres of the Subordinato 


Judge, Lusknow, (Taksil Mohanlalganj), 
dated the 23rd May 1918, 


Messrs, A. P. Sen and H, K, Ghosh, Syed 
Zahur Ahmad, and Mr, Brij Narain Ohakbast, 
for the Appellant, e 


Pandit Jagmohan Nath Ghak, for Ree 
spondents Nos, 4 to 6, 
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Pandit Junki Nath Chak and Babu Bishesh- 
war Nath Srivastava, for Respondents Nos, 4 
to 6 and 14 to 16. 

Babu Daya Kishen Seth, for the Respon- 
dent No. 3. 

Messrs, Bishambar Nath and Janki Nath, 
for Respondent No. 21. 

Babu Brahma Dayal, General Agent, for 
Respondent No, 14, 


JUDGMENT,—This appeal has arisen ont 
of a suit brought for the recovery of posses- 
sion of certain villages belonging to a taluga 
which was owned by one Mohammad Ahmad 
Khan, whose name was entered in list III 
of the falugdart lists, prepared under Ast I of 
1869, 

Mohammad Ahmad Khan died on the 15th 
of September 1903, and the present suit was 
instituted a few days before the expiry of the 
period of limitation. 

Acaording tothe allegation sontained in 
paragraph 1 of the plaint, the estate of the 
deseased sonsisted of eight villages. The 
suit, however, was osonfined to five villages 
whieh are mentioned in this paragraph. 

The plaintiff in the suit was one Ghulam 
Ahmad Khan on whose behalf the suit was 
brought by his mother, Musammat Imtiazi 
Begam, the reason being that Ghulam 
Ahmad Khan was insane. .He died while 
the suit was pending and is now represented 
by his alleged brother, Khawaja Ahmad 
Khan. 

The defendants in the suit were Moham- 
mad Ishaq Khan, Bashir Ahmad Khan and 
Nizam ud-din Khan, Of these, both Moham- 
mad Ishaq Khan and Bashir Ahmad Khan 
died while the suit was at hearing. They 

“are now represented by their deseendants. 

It was admitted on both sides that Moham- 
mad Ahmad Khan had ‘been married to four 
women, namely, (1) Begam, (2) Umrao 
Begam, (3) Hurmuzi Khanam (or Begam) 
and (4) Imtiazi Begam. Of these, the last 
three names survived Mohammad Ahmad 
Khan, but Umrao Begam had died before 
the present suit was brought, 

The mother of the defendant Nizam.ud. 
din Khan was one Musammat Manso Begam 
and it is a matter in dispute in this suit 
whether Mohammad Ahmad Khan was law. 
fully married to her. It is admitted that a 
ceremony of marriage between these two was 
performed but it is said that at the time of 
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the marriage Mohammad Ahmad Khan had  íalugdar had sona who were sênior in age to 
four wives still living. the plaintiff and who were najtb-ul.tarfain. 
The prinsipal defendant in the suit-was One of these was Abdul Jabbar, a son of the 
defendant No. 1, Mohammad Ishaq Khan, deceased falugdar by his first wife Begam. 
who was the son of the deceased Mohammad Another was Amir Ahmad Khan, the son of 
Ahmad Khan by his third wife Musammat the deceased by his sesond wife Umrao 
Hurmuzi Begam. Begam. Both Abdul Jabbar and Amir 
Tho ease for the plaintiff was, that Ghulam Ahmad Khan were dead at the time the 
Ahmad Khan was the heir to the £aluga on suit was brought but it is admitted that 
the ground that he was the eldest najtb-ul- their descendanta are still alive. Again, 
tarfain son of Mohammad Ahmad Khan. It -it was pleaded on behalf of the first and 
was admitted that in point of age the first  sesond defendants, Mohammad Ishaq Khan 
defendant, Mohammad Ishaq Khan, was and Bashir Ahmad Khan, that they were in 
senior to the plaintiff but it was pleaded possession of four out of the five villages in suit 
_that Mohammad Ishaq Khan-not being najib- under Wills which had been duly exeouted by 
ul tarfain was not qualifiad to take the estate MohammadAhmad Khan. It was denied that 
ag an heir, Mohammad Ahmad Khan was ineapable of 
It was part of the plaintiff's ease that exersising his powers of bequest by reason of 
Mohammad Ahmad Khan had died intestate unsoundness of mind. lt was also denied 
so far as regards the property whioh was that the Willa had been proeured by the 
in dispute. It was stated in the plaint that undue influenee which was alleged in the 
Mohammad Ahmad Khan had from time to plaint and, further, it was denied that the 
time exesuted various Wills, But it was Wills had ever been revoked. The third 
alleged that these Wills had been prosured defendant Nizam-ud.Din Khan, while olaim- 
by andus influence brought to bear on the ing to be a legitimate son of Mohammad 
deceased by Hurmuzi Begam and her ehild. Ahmad Khan, did not set up any 
ren, There was a further plea that the olaim as heir to his father’s estate. His 
Wills were invalid and inoperative beeause defence was that he was in possessiop of one 
Mohammad Ahmad Khan was not of sound of the five villages in suit under aduly exe- 
disposing mind: and, again, it was pleaded outed Will. He, too, denied the allegations 
that Mohammad Ahmad Khan had, just of undue influence. 


before his death, revoked or intended to These are the prinsipal faeés with which 
„revoke all Wills which had been previously we are concerned in Appeal No, 88 whieh 
executed by him. arises out of the suit brought for the talug-. 
On the other side, Mohammad Ishaq Khan dart property. 
elaimed to be the heir to the estate in ease Simultaneously, with this Suit No. 146, there 


of intestacy. He olaimed to be the eldest was filed another Suit No. 147, in whioh the 
« -najtb-ul-tarfain son of Mohammad Ahmad  subjeot-matter of the dispute was other pro. 
Khan. He denied that the plaintiff Ghulam perty said to have been left by Mohammad 
Ahmad Khan was the son of Mohammad Ahmad Khan. This property was desoribed 
Ahmad Khan and alleged that the plaintif was in two lists attached to the plaint.as being 
born before his mother Imtiazi Begam married non falugdari property, that ie to 
Mohammed Ahmad Khan. After the original say, property other than " estate” as defined 
plaintiff had died, and Khawaja Ahmad Khan in the Oudh Estates Act. Put briefly, the 
had been substituted as a plaintiff in the suit, oase for the plaintiffs was that this pro- 
it was denied on behalf of the defence that perty was governed by the Mubammadan 
Khawaja Ahmad Khan was najib-ul tarfain, Law of inheritance, and not by the special 
It was admitted that he was born in wedlook rules of inheritance latd down in the Oudh 
but it was pleaded that his mother Imtiazi Estates Aot. The plaintiffs were Imtiazi 
Begam was a person of low birth and status Begam and her ohildren and the -defendante 
who had some into the family asa wet-nurse were Hurmuzi Begam and ker issue, Mastura 
before she married the deceased ¢aluqdar. Begam, a daughter of the deceased by his 
Another part of the defence was that, in e second wife Umrao Began, jzam-nd-din the 
any event, thg olaim of the plaintiff sould son of the deseased by Musammat Manso 
not be deerecd inasmuch as the deeeased ^ Begam and the sons of Mohammad Ishaq 
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Khan who were impleaded after the latter's 
death. e ^ 

Uertain issues were sommon to both the 
suits and both eases were for this reason 
tried together in the Court below. The 
learned Subordinate Judge has delivered one 
jadgment which disposes of both the suits, 
but there are two separate appeals here and 
we think it will be oonvenient to dispose of 
eash appeal by a separate judgement. The 
judgment in Appeal No. 88 of 1918 may ba 
treated as the leading judgment in the ease. 

To return to the suit and appeal whish 
relate to the talugdart property, the findings 
ofthe learned Subordinate Judge were as 
follows, He held that it was not proved that 
Ghulam Ahmad Khan was the legitimate 
son of Mohammad Ahmad Khan. It was 
further held that the plaintiff had failed to 
establish the various allegations whieh were 
put forward in -sonnestion with the Wills 
,exesuted by the deesased. The Subordinate 
Judge held that Mohammad Ahmad Khan 
was aapabla of executing the Wills in ques- 
tion, that fhera was no proof of undue 
influenes, that if was not shown that the 
Wills had been revoked, and that it was 
established that the Wills were valid énd 
operative. : 

In the appeal whieh has baen brought 
against the deeree in the íaluglart case 
there are fifteen grounds set ont in the 
ememorandum. Ofthess, grounds Nos, 1 to 4 
relate to the findings of the Court below 
regarding the parentage of Ghulam Ahmad 
Khan, his status and his right to slaim as 
the heir. The fifth, sixth and seventh 
grounds are soncerned with the lower Court's 
findings on the question of the status of 
Hurmuzi Begam and the right of her son 
Ishaq Khan to elaim as his father’s heir, 
Grounds Nos. 8, 9 and 10 rete to the lower 
Court's findings regarding the Wills and 
grounds Nos, 11 to 15 formulate somplaints 
‘regarding certain  prossdure whish was 
followed by the learned Subordinate Judge, 
We may say here thet these last mentioned 
grounds have only been faintly pressed. 
They do not appear to be pleas of any sub. 
stanses and we dismiss them at ones from 
consideration. | 

We think ib expedient to begén our judg- 
ment with a diseussion of the grounds of 
appealrelating to the Wills exesutei by the 
deseased. If it be hold that tho Wills under 
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whieh the five villages in suit are held are 
valid then, of eourse, no question of suosession 
oan Arina, 

The validity of the Wills is discussed at 
page 96 ef seg of the printed judgment, in 
whieh the Court below has dealt with issue 
No. 4in Suit No. 146 and Issue No, 8 in 
Suit No. 147. This was one of the issues 
whieh was common to both sages. 

It appears from the evidence in the #ase, 
and there is no dispute about the matter, 
that between the years 1888 and 1903 
Mohammad Ahmad Khan exeeuted no less 
than ten Wills. Of these, the third in 
point of time was a seeret Will which was 
deposited in the Registration Office af 
Lusknow. This Will was definitely revoked 
by one whioh was subsequently exesuted. 
We may aleo mention that, in addition to 
these Wills, Mohammad Ahmad Khan at 
various times exeeuted deeds of gift in 
favour of one or other of hia descendants 
and it is an admitted fast that property 
whioh onse belonged to him has sinse been 
held by the parties in whose favour these 
deeds were made. 

So far ag the property in dispute in Suit 
No. 146 is concerned, the defendants Ishaq 
Khan and Bashir Ahmad relied upon the 
following Wills:— 

(1) a Will oxeouted on 17th Rabi-ul-awal 
1806 Hijri and registered on the 7th of 
February 1889. This Will is Exhibit . 
K2. 

(2) a Will Exhibit K3, exeouted on the 11th 
of Ostober, 1897, and 
; (3) a Will exeouted on the 5th of Desember 

899. 

The third defendant relied upon & Will 
exestited on the llth of Desomber 1899 and 
registered onthe 12th of Desember in the 
Bame year. : 

In dealing with the subjest of -these 
Wills the learned Subordinate Judge has, in 
the first place, disonsaed the evidense whioh 
was led for the plaintiff to show that 
Mohammad Ahmad Khan was not of. 
sound disposing mind. This latter plea was 
definitely taken up in the course of the pro. 
seedings in Court before fhe issues were 
framed, 

It is olear from the resord that tha 
evidence which was put forward by the 
plaintiff on this part of the oase was of 
a general and vague  eharaeter, Certain 
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insidents were deposed to for the purpose of 
showing a want of testamentary seapasity 
in Mohammad Ahmad Khan. After study- 
ing this evidence we have no hesitation 
in agreeing with the finding of the Court 
alow. It was admitted by some of the 
plaintifi’s own witnesses that Mohammad 
Ahmad Khan was generally a man of sound 
and normal mind. It was, however, re: 
presented by these witnesses that he had 
oseasional fits of mental aberration. We 
may refer in partieular to the statements of 
four witnesses who are all related to the 
deceased, One of these is Nazar Abmad 
(P. W. No. 1) a grandson of the testator. 
Tahawar Khan (P. W. No. 2) is another 
grandson of the deseased. Mohammad 
Usman, (P. W. No, 4) is also a grandson 
by illegitimate descent, while P. W. No. 13 
Mohammad Idris is a son-in law of the 
deceased. The substense of these men’s 
story is, that Mohammad Ahmad Khan 
suffered at times from violent headashes and 
that he had been mush affested and de- 
pressed by the death of two of his sone. 
It is said that be was sontinually lament- 
ing the desease of these sons and was so 
overwhelmed by their loss that his brain 
gave way and he began to entertain the 
belief that they oould be raised from the 
dead, and, so-it is stated, that after they 
were dead and buried their graves were 
opened in order that certain persons de- 
soribed as being possessed of supernatural 
powers might make an attempt to bring 
them back to life again. Imtiazi Begam in 
her evidence goes so far as to describe hey 
deseased husband as having been quite 
mad. 

As against this TE is an abundanee of 
evidence on the record to show that Moham- 
mad Ahmad Khan was not only a man of 
sound mind but a aapable and energetic 
man of business. Itis proved that he lived 
to the age of about 80 years and that up 
to the last he was able to earry on his 
duties as an Honorary Magistrate and 
Honorary Munsif, There is reliable evi. 
denae on the record that Mohammad Ahmad 
Khan was much respected by all the people 
of Malihabad, and that his opinion and 
advise were, being sontinually sought by” 
his neighbours when they got into diffieul: 
ties. 

Indeed, as the Subordinate Judge ob. 
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Serves, the best answer to all these allega- 
tions of unsoundness of mind isto be found 
in the Wills themselves. These dosuments 
elearly show that Mohammad Ahmad Khan 
was aman who knew what he was doing 
and who set himself out to provide in a 
regular and methodieal manner for his 
numerous offspring. Some of the Wills are 
most elaborate dosuments sontaining minute 
direstions for the benefit of his ehildren ; 
and it is impossible to believe that doon- 
ments of this nature sould have proceeded 
from aman of enfeebled powers of mind. 
A curious commentary on this part of the 
ease is the faet that the present plainfiff- 
Kbhwaja Ahmad Khan, himself 
attested some of the Wills exesuted by his 
father and also took gifts under various 
deeds which were exesuted by Mohammad 
Abmad Khan in his favour. It is proved 
that Khwaja Ahmad and certain other ehild. 
ren of the deceased by Imtiazi Begam got 
two villages, mentioned in paragraph 1 
of the plaint, under Wills exeouted by 
the deseased, š 

Khwaja Ahmad kept away from the 
witness box. It would, we think, have been 
diffioult for him to explain how he same to 
attest Wills which were exeeuted by his 
father whom he now deslares to have been 
of unsonnd mind, and to further explain 
how he same to take gifts of property from 
one who, assording to his story, was note 
competent to deal with his own affairs, 

This part of the plaintiff's esse fails. 

The next question to be sonsidered is that 
of undue infinenes. This portion of ths 
case is dealt with by the learned Subordinate 
Judge at page 100 et seg of the printed 
judgment. 

The allegations regarding undue influense 
are to be found in the seventh. and eighth 
paragraphs of the plaint in suit No. 146. In 
the seventh paragraph it was alleged that 
from tho year 1852, or thereaboute, the 
defendants Ishaq Khan and Bashir Ahmad 
with their mother Hfrmuzi Begam had 
been exercising great influences on Mohammad 
Ahmad Khan by their flattery, with the result 
that Mohammad Ahmad Khan wasno longer 
a free agent so far as his aets were aoncórned. 
It was statel in the eighth paragraph that by 
their flattery and undue influence these per- 
Bona got “some” Wills exesuted by Moham. 
mad Ahmad Khan up to the year 1900. If 
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is to be notised here that these pleadings do 
not spesify whioh of the various Wills was 
procured undér the inflaenoe alleged. __ 

Before the issues were framed, various 
other pleas were put forward by Counsel, 
bat there was no definite statement made 
with regard to any partieular Will. Thus, we 
find that it was stated by Counsel that undue 
inflaenee had been brought to bear on the 
testator from some time prior to the year 
1888 up till the time of his death "except 
during ossasional intervals.” 

It might at once be stated that,on vague 
pleadings of this kind the plaintiff sould not 
sugeeed in avoiding the Wills set up by the 
defendants. It is well established that the 
burden of proving thata Will has been exe- 
outed under undue influenee is not dissharg- 
ed by showing merely that the beneficiary 
had the power unduly to overbear the will 
of the testator; it must be shown that in the 
particular ease the power has been exercised 
and that exsention of the Will was obtained 
thereby. We may refer here to a very 
resent sase in whieh this old established 
principle has again been enuneiated. [ Oraig v. 
Lamoureux (1)]. 

. Tte Subordinate Judge, however, has 
earefully analysed saeh  evidenee as the 
plaintiff was able to lead on this issue. He 
says that there is no evidence of any eonoert 
between Hurmtzi Begam and her sons and 
Manso Begam to dominate the will of the 
deceased. He saya there is no evidense to 
show that these persons poisoned the mind 
of the testator against his other descend. 
ants. He finds that there is no evidence to 
show that any of these Wills was procured 
by importunity and flattery and that there 
was no evidense at all to support the 
allegation made in the sourse of the oral 
pleadings that Ishaq Khan had used threats 
to and had assaulted his father. In short, 
no specified aet of undue influence with regard 
to any partionlar Will was alleged or proved. 

It need not be donbted that Hurmuzi 
Begam was much respgetéd by her husband 
and we ean well bslitve that she must have 
had some inflaence over him, Moreover, the 
evidence on both sides goes to show that 
Mohammad Ahmad Khan held hia son 
Ishaq’ Khan in the highest esteem as a 
eapable man of business to whom’ he entrust- 


(1) (1920) A, O, 849; 89 L. J, P. C. 22, 86 T. L, R, 26, 
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ed extensive powers of management over his 
estate. But of what avail is evidenee of 
this sharaeter for the purpose of proving the 
ease setup by the plaintiff P Here, again, 
we may leave the Wills to speak for them- 
selves. They afford the best possibla proof 
of the falsity of the ease set up by the 
plaintiff. It is not to be doubted that by 
these varions Wills and also by the numerous 
deed of gift whieh Mohammad Ahmad Khan 
exeented, he made an equitable and liberal 
provision for the numerous members of hia 
family. The suggestion that  Hurmuzi 
Begam and her shildren have obtained the 
lion's share of the property under the Wills 
exeauted in their favour is absolutely 
untrue. The dosuments themselves show 
that a perfeotly fair and reasonable division 
of his property was made by the testator. 
As for Mohammad Ishaq Khan there ia 
absolutely no proof at all of his having 
exersised any influence over his father for 
the purpose of sesuring to himself or to the 
other shildren of Hurmuzi Begam any unfair 
advantage. 

We agree, therefore, with the Subordi- 
nate Judge that the oase of undue influense 
fails. 

Another plea was raised in the Court 
below regarding the due exeeution of these 
Wills. We need not examine this part of 
the ease for no argument was addressed to 
us for the purpose of showing that there 
was in any way a breash of the roles of 
law regarding the execution and attestation 
of these Wills. So far as the 4ialugdari 
property is soncerned, it is admitted that 
Mohammad Ahmad Khan had full disposing 
powers and no question, therefore, of the 
Muhammadan Law regarding the powers of 
a testator can arise in sonnestion with the 
property with which we are aonserned in 
this suit. Before we part from our dis- 
cuesion of this issue, we may mention ‘that 
the learned Oounsel for the defendants. 
respondents has raised an argument here 
whieh was put forward in the lower Court 
to the effest that the plaintiff was estopped 
from challenging the Willa. This argument 
was based both upon the ordinary dostrine 
of estoppel and also upon the spesiMl case 
of estoppel whish is known to the law as 
‘the dostrine of elestion. We do not intend 
to examine these pleas at lehgth. It ig 
sufficient for us to soy that we agree with 
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the learned Subordinate Judge that no the person to whom it ia applied is a person 


ground has been made out upon whieh it 
eould be held that the plaintiff, either by 
his conduot or representations, had debarred 
himself from shallenging the validity of 
these Wills. As for the doetrine of elestion, 
we sre unable to allow the argument that, 
for the purpose of raising the plea, the 
defendants are entitled to treat all these 
dosuments as amounting to a single trans- 
nation by whieh the testator sought to dis- 
. pose of his property. 

We agree, therefore, with the Court below 
that the plaintiff failed to establish that the 
Wills put forward by the defendants were in 
any way invalid. 

We proseed now to deal with the pleas 
whieh are raised in paragraphs 5,6 and 7 
of the memorandum of appeal. These relate 
to the status of Hurmuzi Khanam and also 
to the right of Mobammad Ishaq Khan as 
her son to suecesd to the estate of the late 
ialugdar on the assumption that there was an 
intestaey. 

It was admitted by the plaintiff that 
Mohammad Ishaq Khan was senior in age 
to him ard also that he was the offspring of 
a valid marriage between Mohammad Ahmad 
Khan and Hurmuzi. But ib was sought to 
show that no issue from this lady sould be 
what is teohnieally known as na tb ul tarfain 
and an attempt was made to demonstrate 
this in two ways. 

In the first plase, it was alleged that 
Mohammad Ahmad Khan, being an Afridi 
Pathan, the only descendants of his who 
sould be najib-ul-tarfain would, be those 
born to him of a wife belonging to the same 
olan or biradri, The ease was that Imtiazi 
Begam was the only wife who wasan Afridi 
Pathan. The others, ineluding Hourmuzi 
Khanam, belonged, it is said, 
fribes. 

In the next place, it was pleaded that 
Hurmuzi Khanam before her marriage with 
Mohammad Ahmad Khan was & sommon 
prostitute who plied her trade in the 
Lusknow Bazar and that, consequently, she 
sould not bear children to Mobammad 
Ahmad, Khan who would be najib ul. 
javfaim. ` 

Tte first position is altogether untenable, 
The expressjon najzb-ul-tarfain in the oon- 
nection in whieh if is used in the Oudh 
Estates Aet means nothing more than that 


to other 


of good family on both sides. , It does not 
mean that he must be the offspring of 
parents who belong to the same biradrt 
and Ghulam Ahmad, if we assume that he 
was the son of Imtiazi Begam by a lawful 
union with Mohammad Ahmad Khan, would 
not be in a position to elaim any higher 
status by reason of the fact that both bis 
father and mother were Afridi Pathans. 

The expression ahl.i.biradr! is one whieh 
is used in sestion 21 of the Oudh Estates 
Act merel to define the status of a talugdar's 
widow for the purpose of the rule of suoses- 
sion deelared by sestion 22. Onlya wiltw 
belonging to the ahl-i.biradr? of a deceased 
husband ean snecesd to his estate. It cannot 
be argued, therefore, that Mohammad Ishaq 
Khan was not najib ul tarfatn merely because 
his mother is of a Mughal family while his 
father was a Pathan. The question then is, 
whether the plaintiff has susseeded in prov. 
ing the sesond part of bis sase, namely, that 
Hurmuzi Khanam was, before her marriage 
with Mohammad Ahmad Khan, nothing 
more than a sommon woman of the town. 

The defenee was, that the lady, belongs to 
a highly respestable Mughal family bf Agra. 
and that, in point of status, she was the 
equal of her husband. 

The Subordinate Judge bas found that 
this part of the plaintiff's. ease is a false one 
supported by falee evidenee and that reli- 
able and independent evidense has been 
produeed for the defenee which establishes 
that Hurmuzi Khanam is a lady of good 
family. i 

This matter has been dealt with at great 
length by the Subordinate Judge at pages 
62 et seq of the printed judgment. He has 
subjested all the evidences to a searshing 
analysis whieh we do not feel salled upon 
to reproduee. We have examined all the 
evidense for ourselves and heard the eom- 
ments of the learned Counsel upon it and 
it will be suffieient for us to refer to the 
salient points upon whieh stress may pro- 
perly be laid in order to aseertain on whieh 
side the truth lies. Premising that the 
burden of proving the issue lay upon the 
plaintiff, we proseed to offer some observa- 
tions upon, the plaintiff’A evidenae. It is 
quite olear from the resord that, when the 
suit was filed, the plaintiff had no very 
definite ease to put forward eoneerning the 
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parentage and status of Hurmuzi Khanam, 
It was only qt an advaneed stage of the 
trial that partisulars of the lady’s family 
history began to emerge in the eourse of the 
depositions of sertain witnesses belonging to 
Lusknow City, There are five of these, all 
hailing from the same quarter of the Oity, 
namely, Mohalla Musahebgani; and their 
names are Saiyed Ali (P. W. No. 23), 
Mohammad Askari (P. W. No. 25), Jafar 
Husain (P. W., No. 27), Ashiq Hussan (P, 
W. No. 30) and Munnsy Khan (P. W. 
No. 31). IL 

The substanse of their story is that, many 
yeaf*ago, in the time of the last King, Wajid 
Ali Shab, one Qidira Bai and her two 
daughters Hurmuzi Begam and Abbasi 
Begam lived ss prostitutes in the Lucknow 
Bazar, Itis said by one of these witnesses, 
Mohammad Askari, a man who professes to 
have been a physieian and who says he is 
now 100 years old, that Mohammad Abmad 
took np with Hurmuzi with the result that 
she besame pregnant. Mohammad Askari 
says he was oalled in ina professional 
papadity to see the lady and he deposes 
that Mohammad Ahmad Khan, asting upon 
his advise, took the lady off to hia honfe 
in Malihabad and married her. It is further 
said that the mother, Qadira Bai, then married 
a Lucknow man galled Baqar Beg whose son 
is the witness Tajammul Husain (P. W. 
No. 26). This man's story is that his father 
had two wives, he beinga son of the first 
wife, Hoe speaks of Hurmvzi having been 
in the habit of sending Rs, 20 a month from 
Malihabad to her mother, Qidira Bai, after 
she married the witness’s father. In sross- 
examination he admitted that he had never 
seen Hurmuzi or her so-salled sister Abbasi 
Begam. 

Saiyed Ali (P. W. No. 23) slaims to be 
conneated by marriage with the family of 
Mohammad Ahmad Khan. He gives his age 
as 54 (that is, in November 1917) and pro- 
fesses to have heard first from hia maternal 
grand-father that Hurmusi was the daughter 
of Qadira, The witness speaks of having 
himeeif known Q dira as the wife of Baqar 
Beg and deposes that the latter himself had 
acknowledged to him tlfat Qadira was a 
prostitute. Y : 

As for Jafar Huxain (P, W. No, 27) his 
-age 18 said to be 85, He speaks of having 
*been in the habit of visiting Qadira and her 


INDIAN OASES, 


183 


daughter in the oompany of a sertain Nawab 
who was enamoured of Abbasi Bagam, His 
story broke down in eross-examination, for if 
his statements are true Hurmuzi must have 
been taken away by Mohammad Ahmad 
Khan in or about the year 1812, at a time 
when the witness would be, on his own 
showing, only 5or7 years old. He spoke 
of Mohammad Ahmad Khan's sonnestion 
with Hurmuzi, but later on he let fall the 
admission that he had seen Mohammad 
Ahmad Khan in Court during the few days 
whieh preseded his examination, It then 
turned out that the man he was speaking 
of wasnot, cf course, Mohammad Ahmad 
Khan but the plaintiff Khwaja Ahmad 
Khan. As for the other two witnesses, Áshiq 
Ali and Munney Khan, we need only say 
that their evidense is worthless and need not 
be referred to. 

We eannot doubt that the Subordinate 
Judge has estimated the testimony of these 
men atits proper value. From admissions 
made by one or other of them it is manifest 
that they were proeured from the bazar by 
the plaintiff, Khwaja Ahmad, during the in. 
terval in whieh the trial of the sase stood 
adjourned by reason of the annual vaeation. 
These men are certainly hired witnesses and 
they are also liars. 

We do not pange to serutinize in detail the 
evidenee of 21 other witnesses who gave 
hearsay evidence to show that Hurmuzi 
Khanam had been a prostitute. The plaint. 
iffs aontention is, that relationship under 
the Oudh Estates Aet means najib-ul-tarfain 
relationship.and that, therefore, this evidence 
is admissible under sestion 32 of the Evi. 
dense Aet asevidenee of pedigree. It is 
unnesessary to deside the ‘point, ss, even if 
it be eonseded that the evidenee is admis- 
sible, it is, for the reasons given by the 
learned Subordinate Judge in his judgmant, 
entirely unreliable and worthless, 

On the other hand, the defenee offered 
positive evidence to show that Hurmuzi is 
the daughter of a respestable Mughal gentle. 
man of Agra named Mirza Nisar Hussin Beg, 
Hurmuzi was examined as a witness and 
deposed to her pedigree and to her magriage 
with Mohammad Ahmad Khan at Agra in 
the days before the British oeeupation of 
Oudh. Itis naturally not possible now to 
put forward the evidence of persons who 
were present at a marriage whieh admittedly 
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must have taken plaso more than sixty 
years before the trial, But we agree with 
the Court below that there is no reason why 
we should rejeet the lady’s statement that 
she was married at Agra. It has been press- 
ed before us that it is improbable that 
Mohammad Ahmad Khan, settled in Malih: 
abad in Oudh, and an Afridi Pathan, should 
have gone so far afield as Agra in searah 
of a wife, anda Mughal at that, It is ad- 
mitted, however, that Mohammad Abmad 
Khan’s own father went out of Oudh for 
a wife whom he married in Farrukhabad, 
and we are not disposed, therefore, to, 
attaeh importance to any argument of his 
kind, 

Apart from the evidente of the lady ber- 
self, the Subordinate Judge had before him 
the statements of two very respestable 
witnesces, Mirza Ahmad Jan (D. W. No. 22) 
and Mirza Saghir Husain (D. W. No. 26), 
both of them residents of Agra. The for- 
mer is a retired Deputy Collestor and ,now 
holds the position of Seoretary to the 
Husainabad Trust in Lueknow, This gentle- 
man, a relation by marriage of Mirza Nisar 
Husain Beg, has been on visiting terms with 
the latter’s family and he knows the family 
history. He was able to say that Hurmuzi 
was à daughter of Nisar Husain, and that she 
is of highly respeetable lineage. : 

Mirza Saghir Husain gives similar evi- 
dence and we ean only say that, in our opi- 
nion, the Subordinate Judge was folly justifi- 
ed in aeaepting the statements of these two 
gentlemen, "They are men of position and 
have no interest whatever in*the result of 
this suit. Their evidence establishes that 
Hurmuzi belongs to a highly respestable 
Mughal family of Agra. They cennof, of 
course, depose to the fast of Hurmuzi’s 
marriage. But it is fair inferenes that a 
Irdy so well connested waa not likely to 
have drifted into prostitution at Lueknow 
and to have besome acquainted in this 
way with Mohammad Ahmad Khan. 
We think, therefore, that Hurmuzi's story 
that she was married to the deseased 
talugdar at her own home in the City of 
Agre must be aecepted, It has been 
argued here that the  evidenee for the 
defense is open to serious eritieism in ene 
respect. “A written pedigree of the lady’s 
family was filed in Court in May 1917 
by the agent of one of the defendants, 
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This was done in  eonsequenee of an 
applisation made to the Court, by the plainte 
iff himself. With the pedigree there was 
filed an affidavit of the agent who had 
prepared it. He states that he had got 
the partisulars from one Abdul Samad after 
the suit had been filed. In the evidenes 
whieh she gave before the Court 
Hurmuzi stated that she had not been 
eonsulted regarding the pedigree filed by the 
agent, 

It is pointed out that-there are disore- 
paneies between this written pedigree and 
the assount of her family which Hurmuzi 
gave at the time her evidense was bing 
taken. This’ point was pressed before the 
Subordinate Judge, who deals with it at 
page 76 of the printed judgment. He 
refers in detail tothe diserepaneies between 
the pedigree orally given by Hurmuzi and 
that whieh was filed in Court. We notice 
that sush diserepaneies as oan be pointed 
out oesur in the enumeration of the dessend- 
ants of Taqi Beg, who was the paternal 
unele of Hurmuzi's father, Nisar Husain, 
and after a sareful examination we agree 
with the Subordinate Judge that these 
diserepansies are not of any importanse, 
For example, it is stated that in, the written 
pedigree Hurmuzi’s father is shown as 
having had a sister Mohamdi Khanam who 
died withoutissue. Hurmuzi in her evidense 
speaks of this lady ss having died before 
she (Hurmuzi) was born, Another disere- 
panoy relied upon is, that the written 
pedigree shows that Hurmuzi's mother, the 
daughter of Taqi Beg, has two sisters, 
Hurmuzi has denied that these two ladies 
were Taqi Beg's daughters. Both these 
ladies are stated to have died without issue 
and we do not, therefore, attach any parti- 
eular importance to Hurmuozi’s statement 
on this point. 1t is quite possible that 
both these ladies died before she was born, 
Another differenee which is pointed out 
is, that the wrijten pedigree infroduses the 
name of one Altaf Hugain, who is desoribed as 
the son of Aghai Khanam, who was one 
of Taqi Beg’s daughters. This man died 
childless, Hurmuzi denies that her aunt, 
Aghai Khanam, ‘had a son of this name, 
The only otber  disdrepaney to whish 
referenee is made is, that the lady Aghai 
Khanam whose name we have mene 
tioned is shown in the written pedigreg 
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as having had two daughters Asghari and 
Ohammi, Hurmuzi's statement is that these 
were not different persons but ons ard 
the same, Chammi being a nickname for 
Asghari. 
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We agree with the Subordinate Judge: 


that the defense evidenee ought not to be 
rejeeted on aeaount of these minor dissre» 
paneles and we agree with the argument 
put forward before us on behalf of the 
respondents that some allowanse must be 
made for Hurmuzi who is of great age. 
She is sertainly not less than £0 years 
of age and at the time she gave her 
evidence she had just lost both her sons 
Mohammad Ishaq and Bashir Ahmad, who 
were the prinsipal defendants in the suit, 
It would not, we think, be fair to diseredit 
Hurmuzi's story, even if she has been guilty ofa 
lapse of memory in enumerating the dessend- 
ants of a braneh of the family whieh was not 
her own. 

We may refer here toanother piese of 
evidence whieh the Subordinate Judge has 
treated as being of the first importanee. 
In his Will whioh was registered on the 
7th of February 1889 Mohammad Ahmad 
Khan: deslared his wife Hurmuzi to be 
the daughter of a grandee (rais asam) of 
AkbaraBad (Agra), We agree with the 
Subordinate Judge that this is a very strong 
piece of evidenee in favour of the defend. 
ant’s ease, And, lastly, we may refer to 
the fact whieh was admitted by the plaint- 
iff) own witness Akbar Khan (P, W. No. 7) 
that the four daughters of  Hurmuzi 
Khanam have allbeen married to men of 
good family. 

We have no hesitation, therefore, in affirm- 
ing the finding of the — Court below that 
it is well-established that  Hurmuzi is a 
lady of good family and that her son 
Mohammad Ishaq Khan wal, therefore, najib- 
ul-tarfain. Being senior in age to Ghulam 
Ahmed Khan, he would assordingly have 
been the heir to the faluga in ease of intes- 
tacy. . 

It wil be somvenient now to deal with 
the plea of jus ierti? whieh was raised on 
behalf of the defendants. This matter has 
been dealt with by the learned’ Subordinate 
Judge in his figding upon issue No, 2 in Suit 
No 146. ° ° 

The ease put forward was that, even if 
it be assumed that Ghulam Ahmad Khan 
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was the legitimate son of the deeeased 
íalugdar, nevertheless, he was not entitled 
to suseeed on the ground that there had 
been two sons of Mohammad Áhmad Khan 
senior to him in age and both of them 
natb-ul-torfain. These sons are said to 
have been, one Abdul Jabbar and another 
Amir Ahmad, Abdul Jabbar was the son 
of Mohammad Ahmad Khan by his first 
wife Begam, He predeceased his father, 
but he has a son still in existence, one 
Nazir Ahmad Khan, who was examined as 
a witness in the ease, The other son Amir 
Ahmad was born of the seaond wife Musammaít 
Umrao Begam. He, too, is dead and is 
represented by a son, Tahawar Khan, who 
alao gave evidence in the ease. 

On this question there is, as upon the 
other issues in the ease, mush sonflist of 
oral testimony, but the Subordinate Judge 
points out that two of the pleintiff’s own 
witnesses deposed that Abdul Jabbarand Amir 
Ahmad were senior in age to Ghulam 
One of these was the 
witness Tahawar Khan, whose name has 
been mentioned above. He was asked by 
the Court to give the order of seniority 
of the sons of Mohammad Ahmad Khan 
and he stated definitely that Abdul Jabbar 
was senior in age to Ghulam Ahmad Khan, 
Another witness who gave evidenee on this 
point was Abdul Basit (P. W. No. 21). He 
was one of the witnesses who was ealled 
for the purpose of proving the marriage 
between Imtiazi Begam and the deeeased 
ialugdar. In the course of oross-examination, 
regarding the marriage, Ábdul Basit deposes 
that at. the time of Imtiazi’s marriage he. 
had already seen Abdul Qadir, Abdul 
Jabbar and Amir Ahmad. Abdnl Qadir, 
itemay be mentioned, was the elder bro- 
ther of Abdul Jabbar. He died withont 
issue. 

It is elear, therefore, that, if Abdul 1 Basit’ g 
story is to be believed, both Abdul" Jabbar 
and Amir Ahmad were in existenoe long 
before Ghulam Ahmad Khan sould have been 
born. 

The story of Imtiazi Begam on this point 
is full of sontradictions and eannot be treated 
as reliable evidence at all, On the other 
havd, a number of witnesses were ealled for 
the defence who deposed that both Abdul 
Jabbar and Amir Ahmad were born beforg 
Ghulam Ahmad Khan, 
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The question has been desided by the 
learned Subordinate Judge upon  sertain 
dosumentary evidence whieh he thinks is 
eonolusive in favour of the plea raised by 
the defendants. He refers to the waib-yl- 
are, khewat and khataunt of Malihabad, 
Exhibit K-87, K 38 and K-39, These 
are copies of dosuments whish were pre- 
pared at the time of the firat Regular 
Settlement. A reference to the waith-ul arg 
(Hxhibit K-37) shows that all the co-aharers 
of Malihabad appeared before the Assistant 
Settlement Offieer on the 10th January 1870 
and verifed the  dosument, Among the 
soesharers were Abdul Qadir and his brother 
Abdul Jabbur. The Subordinate Judge held 
that, in these sireumstanoees, there should 
be a presumption that Abdul Jabbar was 
at this time of fnll age, that is to say, 
not less than 18 years, and, having regard 
to the nature of the dosument and to the 
manner in whieh it had to be prepared, 
we agree that it is right to assume that 
the Assistant Settlement Offissr would not 
have allowed any so-sharer who was not an 
adult to verify thatresord, The other two 
papers, namely, the khewat and the khataunr, 
show the namesof Abdul Jabbar and Abdul 
Qadir as being joint owners of a small pait? in 
Malihabad. 

A point was made before us that in the list 
of ao-sharers attashed to the wajib ul-arz wg 
find the name of Abdul Jabbar twice. This 
matter, however, is cleared up by a reference 
to the khewat. There seem to have been two 
persons of that name, but we have it alearly 
set out that Abdul Qadir and Abdul Jabbar, 
ethe-sons of Mohammad Ahmad Khan, were 


recorded in the khewat as owners of a separate ° 


patti, We have no doubt, therefore, that 
Abdul Jabbar, the son óf the deseased talugZar, 
did attest the preparation of this record. 

It seems to us, therefore, to be slearly made 
out that Abdul Jabbar, at any rate, must have 
been senior in age to Ghulam Ahmad Khan 
and that, even if the latter had proved himself 
to be a gon of the deseased falugdar, ho would 
under the rule of snecessicn laid down in the 
Oudb Estates Act be excluded by the living 
descendants of Abdul Jabbar. 

We comg now to the last point in the sase, 
namely, the parentage of Ghulam Ahmad 
Khan. The question is, whether it was proved 
that this men was in fast the son of the 
deceased falugdar, The learned Judge of the 
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Court below found that this had not been 
proved and we may say at once that, after 
consideration of the very voluminous evidence 
on this issue, we agree with the finding. 

In the sesond paragraph of the memoran- 
dum of appeala plea is raised, to the effeot 
that the Court below ought to have raised a 
presumption in favoar of the legitimasy of 
Ghulam Ahmad Khan. We eannot sosept 
this eontention, in view of the state of plead- 
ings. The plaintiff set up the ease that he 
was the non of Mohammad Ahmad Khan by 
Imtiazi Begam and that he was the eldest 
son who sould be aalled najib-ul-tarfain and 
was acsordingly heir to the estate in case tf 
intestacy. For the defenee the plea was 
taken that Ghulam Ahmad Khan was not 
the son of Mahommed Ahmad Khan. It was, 
indeed, admitted that there had been a mar. 
riage between Mohammed Ahmad Khan and 
Imtiazi Begam but the defendants’ oase was 
that this union took plase after the birth 
of Ghulam Ahmad Khan. The story for the 
defence was, that Imtiazi Begam had been 
admitted into the /alugdars family as s 
wet-nurse and that Ghulam Ahmad Khan was 
then in existense, being an infant in arms, 
It was for the plaintiff to prove that Mahom. 
med Ahmad Khan was his father and no 
presumption sould be raised in his favour. 

This question haa been dealt with at great 
length in the judgment of the lower Court 
and we have been referred toa great deal of 
evidenae, both oral and documentary, bearing 
upon the issue, 

There seems to be no doubt that, at what- 
ever time Ghnlam Ahmad Khan, was born, 
he was not less than 50 years of age when 
this suit was brought and, in the siroum- 
stanoes, it would be diffieult to proeure direst 
evidense bearing upon the question of the 
plaintiff's parentage. The bulk of the oral 
evidenss is hearsay and we agree with the 
Court below that it was altogether inconclusive 
and unreliable, We do not mean to say that 
the evidense was exeluded besause it was 
hearsay svidence, fot within eertain limits 
evidense ofthis kind ean fe reseived under 
the provisions of sestion 32 of the Indian 
Evidense Aot. The diffieulty in dealing 
with the evidense, however, has beer that of 
determining whether, as & matter of fact, the 
Witnesees who “gave it did actually hear what 
they stated in the witness-box from persons 
now desensed who had knowledge of the 
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family history." It is only too slear that the 
bulk of the oral evidenee on both sides somes 
out of the mouths of partisan witnesses. The 
Subordinate Judge has commented upon the 
statements of the witnesses individually and, 
on the whole, we see no reason to differ from 
his opinion regarding the merits of the state- 
ments so made. 

We do not propose to deal minutely with 
the oral evidenee in the case, but we must 
refer to eertain direst evidence whioh was 
put forward on behalf of the plaintiff for the 
purpose of proving the date of the marriage 
of Imtiazi Begam with Mohammad Abmad 
Kbap. There are three statements to be son- 
sidered in this sonnestion, one being the state- 
ment of Imfiazi Begam herself. This lady 
was examined onsommission. There oan be 
little doubt that she is a woman of advansed 
age though, perhaps, she is not as old as she 
represented herself to be. A perusal of her 
statement as reaorded by the Commissioners 
shows how difficult it would have been to 
rely upon any statement made by her, She 
was entangled ina maze of eontradistions and 
it would not be possible upon her statement 
by itself to some to any definite conoelusion 
either regarding the time of ber marriage or 
the time at whioh Ghulam Ahmad Khan was 
born, What she tried to make ont was that she 
was married to the deceased talugiar in or 
about the year 4854 A. D., and that Ghulam 
Ahmad Khan was born about the year 1856. 
“As might be expeeted, she rejeeted with in- 
dignation the story that she had some into 
the falugdar’s household ss a wet-nurse. 
Two witnesses eame forward to support the 
story of the marriage between Im'iszi Begam 
and Mohammad Abmad Khan. One of these 
was Hadi Yar Khan (P. W. No.5). This 
man's aacount of himself is not very satisfae- 
tory. He speaks of having been about 15 or 
16 years old at the time whet the marriage 
between Imtiazi Begam and the /alugiar took 
plase, Hoe admits that he was not invited 
to the eeremony. His story is tbat, having 
heard a few hours before that the #alug lar 
was goming with aem&rriage prooessior, he 
went to the house in which Imtiazi Begam 
was living at the time and was for an hour 
or two a spectator of what took plaee. The 
other witness Abdul Basit (P. W. No. 21) 
gave his age as 75. 
marriage between these parties took plase 65 
years before the date on whish he was giving 
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his evidense. “He speaks of having attended 
the marriage with two of his unoles, He 
describes the eeremony as having been a 
grand affair whieh took place during the day- 
time. Hadi Yar Khan’s story, on the other 
hand, is that the wedding took plase some 
time after midnight. Hadi Yar Khan sould 
not remember who the gazi was and who 
were the als, nor eould he name a single 
person who was present at the seremony. 
Abdul Basit, however, whose age was then 
about 10, was able to give the names of the 
vakils and the witnesses and hespoke of the 
presence of one Hattan Khan, whom he de. 
scribes as being the “nikahi bap”, meaning 
most probably that at the time of the mar- 
riage he stood in plaee of Imtiazi Begam’s 
father who had died before, 


The story told by these two witnesses does 
not at all soinside with what Imtiazi Begam 
herself says on the subjest. When she was 
asked in aross-examination who had acted as 
“ nikahi bap” she answered that it was a 
man named Piran Khan. She also gave the 
names of the witneases of the marriage but 
the names she gave do not sorrespond with 
those given by the witness Abdul Basit, 

A surious fast ia that Imtiazi Begam denies 
any asquaintanse with either Hadi Yar Khan 
or Abdul Basit, although the former in his 
disposition speaks of having known Imtiazi 
Begam as a ebild and of his having been in 
the habit of coming to her house. 


Ths story of the marriage is not a sonyins- 
ing one. Imtiazi Begam herself admits that 
her family was in poor cirsumstanoes, Her 
father died without leaving any property and 
ab the time of her marriage she was living 
with her maternal grandfather Abdul Nabi 
who,seems to have been praatieally a pauper. 

It is difficult to believe that Mahommed 
Ahmad Khan, who, at that time had been 
thrise married already and whose wives were 
all living, should have sought a marriage with 
a woman in the position of Imtiazi Begam 
and should have carried if ont with a great 
deal of show and experse. Imtiazi’s story 
is, that the marriage between her and Mahom- 
med Ahmad Khan was arranged by the 
latter’s mother who sent a proposal of mar. 
riage through a sarodin  (female* fiddler), 
This does not sound a likely story, Another 
matter whieh is important in sonnestion with 
this issue is, the age of Imtiazi Begam. Like 
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most women of this sountry she was not 
able to give any very accura‘e assount of 
her age and it would not be right to lay 
too mush stress upon the various 
contradietions she has been guilty of in 
this matter. She stated definitely, however, 
that she was about 15 or 16 years of age 
at the time of her marriage whieh took 
plaea in the later end of the year 1854. 
Ascording to: this she must have been born 
about the year 1888 or 1839 and her age 
at the time she was giving her evidence 
in Desember 1917 must have been 79 or 
80, Her youngest son is one Mohammad 
Said Khan and she stated positively that, 
at the time she was giving her evidenee, 
his age was 22 or 23 years, There is other 
evidenee regarding the age of this youth 
and we think it is fairly well-established 
that he is not more than the age just 
given. From these statements of Imtiazi 
Begam, then, we have to infer that at the 
time she gave birth to Mchammed Said 
Khan her age was 55 or 56 years, This 
Seems to us to be highly improbable. We 
have another piece of evidense regarding 
the age of this lady which oarries us bask 
to the year 1906. In that year she executed 
a deed of gift in favour of her daughters 
(Exhibit A-23) and the document had to 
be registered. The  Sub.Registrar who 
attended at her house for the purpose `of 
registering the deed inquired about her 
age and his endorsement shows that Imtiazi 
then gave her ege as 55. This would mean 
that she was born in or about the year 
1850, Amir Hasan, who attested this deed 
of gift, swears that this was the age given 
by the lady herself. When she was orosg. 
examined on the point, Imtiazi Begam was 
very hard put to it to explain this statement 
and eventually she sought refuge in the 
excuse that it was her son Mohammad 
Zaman Khan who mentioned her age to 
the Sub-Registrar and, to use her own words, 
"God knows what he may have said.” As 
to this evidense we need only say that the 
statement that Imtiazi Begam was 55 years 
of age in 1906 is more in aseord with the faot 
that Mohammad Said Khan was born in or 
about the year 1894 than the statement whieh 
the ladyemade when examined as a witness. 
Olearly, if she was not born before the year 
1850 she sonld not have married Mohammad 
Ahmad Khan*in the year 1856, The direet 
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evidenes, therefore, seems to us to be uneon» 
vineing and we need not pause to discuss 
the indireot evidense whioh «the Subordi- 
nate Judge passed by as being unreliable. 
Nor, again, do we think it worth while to 
refer to the defenge evidenes whioh was 
led for the purpose of showing that Imtiazi 
Begam wae married to the deseased falugdar 
in or about the year 1867 and that she 
same into the family as a wet-nurse, the 
plaintiff Ghulam Ahmad Khan being then 
an infant in her arms, The only direot 
evidenee on this point consists of the state- 
ments of Hurmuzi Khanam and one Alamgir 
Khan. The Subordinate Judge seema, to 
have been disposed to believe both £80 
witnesses but, in our opinion, it would be 
very unwise to rely upon’ the statement of 
either of them, Hurmuzi Khanam is a 
deeply interested witness and thers ean be 
little doubt that she and Imtiazi Begam 
are on anything but good terms and 
Alamgir Khan, being the son-in-law of 
Hurmuzi Khanam, would naturally be dis- 
posed to take the part of his mother-in- 
law. On the whole, wethink no stress ean 
be laid upon the pyaenes of these two 
witnesses, 

The rest of the defendants’ evidenee was 
led for the purpose of showing that Moham- 
mad Ahmad Khan had never treated Ghulam 
Ahmad Khan as a son, here were nine 
defense witnesses on this point who deposed 
that the boy was totally neglested ande 
was left to live in an outhouse along with 
some sipahis who were in the servise of the 
talugdar, 

The Oourt below has desided the issue 
prinsipally upon the dosnmentary and 
sirsumstantial evidenee whish in the view 
of the Subordinate Judge was in favour 
of the ease put forward for the defense. 
So far as the sireumstantial evidense is 
soncerned, we agree with the view taken by 
the Oourt below. It is an admitted faet 
that, although Mohammad Ahmad Khan 
made elaborate provision for his ehildren 
both legitimate ande {legitimate he did 
nothing for Ghulam Ahmad Khan exeept 
to recommend him in one of his Wills to the 
aare of Khwaja Ahmad Khan and his 


brothers who were" dirested to previde 
, Ghulam Ahmad Khan “with food and 
" raiment, 


Turning to the dosumentary evidenee wa 
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find that the plaintiff relied principally upon 

four sets of doguments:— 

(1) Oertain khasras (Exhibits 25 to 27, 42 
and 49). These relate to a village 
ealled Sarawan whieh formed part of 
the estate of the talugdar. The 
entries are for various years bet- 
ween 1896 and 1906, 

(2) oertain Wills exesuted by Mohammad 
a Khan (Exhibits A-1,A-2 and 

^V 7s 

(3) sertified sopies from the resord of a 
guit for dower brought by Musammat 
Umrao Begam in the year 1905 

*e (Exhibits 5 to 7), and 

(4) eortain sopies taken from the resord 
of a ease brought in the year 1918 
for the resumption of sertain mueft 
lands in Mauza Sarawan. 

The defendants, on the other hand, rely 
prineipally upon’ sertain proseedings whieh 
took plase in the Mutation Courts in the year 
19083 after the death of the taluqdar. 
The dosuments to be referred to in thia 
sonnestion are Exhibits K-47 to K-52, K-62 
and K-133. 

With regard to the khasra entries relied 
upon by the plaintiff they were put forward 
for the purpose of showing that the name cf 
Ghulam Ahmad Khan was recorded in the 
village papers as being the tenant of ons or 
two small pieses of land held in muaf, In 
the entries he is dessribed generally as the 
son of Mohammad Ahmad Khan. We agree 
with the Subordinate Judge that no great 
help to the plaintiff's ense ean be derived from 
these documents for it sould not be argued 
that the statements sontained in these resords 
sonstitute admissions by Mohammad Ahmad 
Khan that the plaintiff Ghulam Ahmad Khan 
was his son. The Paiwari who was respon- 
sible for the preparation of these doonmenta 
was alive at the time the suit was being tried: 
and his evidenee has not been taken ; and it: 
cannot, therefore, be said how if same to pasa. 
that Ghulam Ahmad Khan was named in 
these dosuments as beigg the son of Muham- 
mad Ahmad Khan. *Further, as the Subordi- 
nate Judge points outit is the ease of both: 
sides that Ghulam Ahmad Khan had been an 
imbepile prastisally from the time of his 
birth and if is not easy, therefore, to under- 


+ 


stand how he could in reality have been the ° 


tenant of any land in this village. The plaint- 
iff has tried to support the entries in these 
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khasras by a reference to two Wills (Exhibits 
A-2 and A-9), in whish Muhammad Ahmad 
Khan speaks of oertain muafi lands in Sara- 
wan whieh he had made over to his sons. 
These Wills, however, do not mention the name 
of Ghulam Ahmad Khan and it is further 
apparent that the gifts of muofi whish are 
deseribed in these Wille seems to have been a 
gift of the proprietary title in respeat of whioh 
the mutation proseedings had been held, 
The khasro entries, on the other hand, refer 
to Ghulam Ahmad Khan merely as a tenant, 
They do not show that he had any proprie- 
tary interest in the land to whieh the entries 
relate, We have nextto refer to the Will 
(Exhibit A.1), whieh is undoubtedly the 
strongest piese of evidence whioh the plaintiff 
has been able to produee in support of his 
ease. This Will was exeeuted on the 21st of 
January 1888 and in it Mohammad Ahmad 
Khan made bequests in favour of Khwaja 
Ahmad and Mchammad Zaman Khan the 
sons of Imtiazi Begam. There was also a 
provision made for Imtiazi Begam herself. 
Khwaja Ahmad and Mohammad Zaman 
Khan were charged by the Will to make 
eertain monthly allowanse to their own 
“full sisters” and there was a clause whieh 
literally translated runsas follows:—" All 
the brothers shall jointly provide food and 
Glothing for their elder brother Ghulam 
Ahmad Khan who has been an idiot 
:inse his birth.” <A good deal of argument 
has been addressed to us regarding the inter- 
pretation to be pub on this olause and there 
is a good deal to be said for the interpreta- 
tion whioh has been suggested on the part 
of the defense. If we look at the language 
of this Will whish is a very lengthy docu- 
ment if willbe found that Imtiazi Begam is 
everywhere described as “the mother of 
Khwaja Ahmad and of Mohammad Zaman 
Khan," We find that in other dosuments 
Mohammad Ahmad Khan used to refer «to hia 
various wives as being the mothers of his eldest 
son by them, and it is not easy to under- 
stand why, inthis doeument, Exhibit A-1, 
Imtiazi Begam is deseribed as the mother of 
Khwaja Ahmad and not of Ghulam Ahmed 
Khan if in fact it is true that Ghulam Ahmad 
Khan was her eldest son by thee deasased 
talugdar, "There is not a single dosument 
among those prodused at the trial in whieh 
Imtiazi Bagam is desoribel by her relation. 
ship to Ghulam Ahmad Khan. Itis moreover, 
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to be noticed that in this dosument and also 
in other dosumenta Mohammad Ahmad Khan 
when dessribing the relationship of brother 
and sister uses the word own (sagi or hagigi) 
and in no dosuments do we find any referensee 
made to Ghulam Ahmad Khan as being a 
full brother of any of the other shildren who 
were born of Imtiazi Begam, and the Sub. 
ordinate Judge has also pointed to the pesu- 
liar nature of the direstion contained in this 
Will for the maintenanos of Ghulam Ahmad 
Khan, While he direoted that his daughters 
to whom the maintenanse was to be payable 
were fo have a legal remedy against their 
brothers in oase of default of payment all that 
was done for Goulam Ahmad Khan was the 
expression of a pious wish that the other 
shildreu should provide him with fool and 
raiment, 

With regard to the dosuments (Exhibita 5 
to 7) these relate toa suit for dower whish 
was brought by Musammit Umrao Begam in 
the year 1905, Assording to the sopy of the 
plaint, the suit was filed against Mohammad 
Jahaq Khan and a number of other defendants 
one of whom was Ghulam Ahmad Khan, So 
far as Exhibit 5 ia ooneerned, we agree with 
the Subordinate Judge that this dosument 
was nof proved in the manner required by 
‘law, A plaint is a private dosument aud 
must be proved by direst evidense, and the 
only evidense on this point was the statement 
of a witness Nizam ud din who was arrayed 
as a defendant in that suit and who was 
served with a copy of this plaint. The plaint 
is relied upon for the purpose of showing an 
admission by Umrao Begam that Ghulam 
Ahmad Khan was one of the sons of Moha- 
mad Ahmad Khan. In the document Ghulam 
Ahmad Khan and other sons of the talugdar 
are deseribed as being in possession of eertain 
property under Wills. Here we may observe 
that there is no evidenae at all to show shat 
Ghtiam Ahmad Khan ever got any property 
under any Will exeouted by Mohammad 
Ahmad Khan. In faot, it is quite certain 
that he did not. In our opinion, Exhibit 5 
was not proved and was not admiasible: but 
even if it was any statement contained in it 
would, in our opinion, be of little use to the 
plaintiff's sage. Exhibit6 isa eopy of the 
written statement of Mohammad Ishaq Khan 
which was filed iu this suit for dower, 16" 
has been reli$d on for the purpose of showing 
that Mohammad Ishaq Khan did not obal. 
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lenge the desaription of Ghulam Ahmad in 
the plaint aa the son of Mohammad Ahmad 
Khan. We think there is no substance in 
this plea, Mohammad ishaq Khan was 
setting up his own defense and we do not see 
that it was nesessary for him to make any 
statement with regard to the deseription 
of Ghulam Ahmad Khan sontained in the 
plaint. Exhibit 7 is a eopy of the memo- 
randum of appeal which was preferred against. 
the deeres in this suit, It does not carry the 
ense any further, 

Next, we have to sonsider the dosumenta 
(Exhibits 11 to 22 and 28). It appears that 
in the year 1913 a suit was brought byetsaf 
Khan, one of the dessendants of Mohammad 
Ahmad Khan, for the resumption of  eeriain 
muafis. At that time, Asaf Khan was a minor 
and his sase was prosecuted on his behalf 
by Mohammad Ishaq Khan as his next friend. 
The dosuments show that Khwaja Ahmad 
Kban resisted the slain for resumption on 
the ground that the land was held by his 
brother Ghulam Ahmad Khan and not by 
him (see Exbibit 18). Upon this, the Court 
ordered Ghulam Ahmad Khan to ba made a 
party and this having been done it basame 
ngsessary to appoint a guardian ad litem for 
Ghulam Ahmad Khan who was a lunatio, 
The result was thatattempts were made to 
have a guardian ad tem appointed, 
Mohammad Zaman Khan, one of the sons of 
Imtiazi Begam, refused to saət as guardian 
and ultimately Mohammad Said Khan and 
Imtiazi Begam were brought on the resord 
as the guardians of Ghulam Ahmad Khan. 
The point sought to be made by the 
production of these dooumeníis is, that in 
these proceedings Ishaq Khan admitted that 
Ghulam Ahmad Khan was the brother of 
Khwaja Ahmad Khan, Mohammad Zaman 
Khan and Mobammad Said Khan. The 
Subordinate Judge was of opinion that these 
dosumenta have not been proved, They were 
admitted by one of the defendants Wasi 
Ahmad who, assording to the finding of the 
Court below, was dating in collusion with the 
plaintiff. They were fot, however, proved 
against the other defendants, The plaintiff 
made an attempt to prove these dosuments 
after his ease had been closed but the Sub- 
ordinate Judge would not*allow this to be 
done. In any ease, we treat the evidense 
afforded by these doeuments as being 
prastioally of no value at all, The defend. 
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ants have relied strongly upon sertain 
dosuments whioh relate to mutation prooeed- 
ings in the Revenue Oourts in the year 
1903. These doeumenta are Exhibits K-43 to 
K-52, K-64 and K.133. These dosuments 
show that there wers various disputes 
between the sons of Mohammad Ahmad 
Khan regarding the right to have mutation 
in respect of oertain portions of the estate. 
Thus we find that Nizam-ud.din, who is one 
of the -defendants in the present guit, filed an 
application for mutation in  respset of a 
village called Hashimpur. Hə claimed to be 
the owner of this property on the strength of 
a Wall left by his father, His application 
was resisted by Khwaja Ahmad who put in 
a petition, a voertified eopy of which ia 
Exhibit K-47. In this Khwaja Ahmad 
describes himself as the eldest nanb-ul- 
tarfain son of Mohammad Ahmad Khan by 
Imtiazi Begam and he olaimed to be the 
heir to the estate ander the provisions of Aot 
I of 1869. In paragraph 2 of this document 
Khwaja Ahmad stated that with the exoep- 
tion of himself and his full brothers no other 
Bons of Mohammad Ahmad Khan were 
najib.ul.iarfain. Exhibit K-48 is a oopy of 
the statement whish was made to the Court 
by a Pleader, Babu Murlidhar, who was 
soting for Khwaja Ahmadin these proseed- 
ings. The Pleader reiterated tha statement 
sontained in the petition (Exhibit K-47), 
He has been examined asa witness in this 
gait (D. W. No. 14) and has proved the original 
dosument of whieh Exhibit K 47 is a eopy. 
We have it from Babu Murlidhar that the 
statements contained in the petition (Exhibit 
K 47) were made under instruetions given 
by Khwaja Ahmad personally. 

Similarly, Exhibit K-49 was an objestion 
filed in another case about the same time by 
Khwaja Ahmad and hia brothers and 
sisters and also by Imtiazi B$gam. In the 
first paragraph of this dosument it _is stated 
that Khwaja Ahmad, Mohammad Zaman 
and Mohammad Said Khan are the three 
sons of Mohammad Ahmad Khan, a state- 
mont whish necessarily "implies that there 
were no other sons, In paragraph 4 of this 
applisation it is set out that, exsspting the 
sons who had signed this petition, that is to 
say, the three persons whose names have juat 
been mentioned, no other sons of the deseased 
falugdar were naizb-ul-tarfain. The three 
gons and the three daughters mentioned in this 
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application olaimed to be the only lawful 


heirs, Exhibits K-50 and K.52 are doou- 
ments ofa similar description, Exhibit K 53 
is a copy of the deposition made by 


Khwaja Abmad before the Tahsildar in one 
of these mutation proosedings. He stated 
there that he had full (Augígi) sisters who 
were aleo heirs of his father and he wound 
up by saying that he, his two brothers 
Mohammad Zaman and Mohammad Said, 
and his three full sisters were the only 
najib-ul-tarfain offspring of Mohammad 
Ahmad Khan. It is important to notise that, 
in all these doouments, Khwaja Ahmad Fülera 
to himself as being the eldest son of the 
talugdar by Imtiazi Begam. So, if these 
statements which were made in the year 
1903 are true it eannot now be true that 
Ghulam Ahmad Khan was the eldest son 
of Mohammad Ahmad Khan by Imtiazi 
Begam. How ara these statements to 
be explained? Ths only persons who 
eould give any explanation are Khwaja 
Ahmad and his brothers aud sisters. None 
of them, however, has given evidenoe in the 
case. Khwaja Ahmad, although a party, has 
kept out of the wifness-box, Mash argument 
has been addressed to us,as it was to the 
Court below, for the purpose of explaining 
these statements of Kbwaja Ahmad. It is 
said that Ghulam Ahmad Khan being an 
imhesile it was supposed that he was 
insapable of inheriting to his father. This, 
however, is not the ex planation of Khwaja 
Ahmad himself. I is the argument of his 
Oounsel, and we are unable to aecept it, as 
a reasonable explanation of statements made 
repeatedly “by Khwaja Ahmad to the effeot 
that he was the eldest son of Mohammad 
Ahmad Khan by Imtiazi Begam, There 
need be no doubt that Khwaja Ahmad 
knew very well what was eonnoted by the 
expression  22itb-ul-larfain. From the 
document, Exhibit K-53, it is apparent That 
he was asked about this matter. He told 
the Court that he understood the expression 
to mean that the father and mother of the 
person to whom it was applied should ba 
of the same oaste or of eommon anosstor. 
If the story now put forward for tho 
plaintiff is true, then Ghulam Ahmad Khan 
was certainly 2227¢b-ul-éarfain whether he 
was an imbecile or not. We agree with 
the learned Subordinate Judge* that these 
last mentioned doouments relied upon hy the 
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defendants afford very strong proof that 
Ghulam Ahmad Khan was not regarded as a 
son of Mohammad Ahmad Khan, They 
appear to us to be most damaging to the 
plaintiff's ease. The Subordinate Judge has 
remarked upon the failure ofthe plaintiff to 
produse any substantial evidenes to show that 
Ghulam Ahmad Khan was treated by 
Mohammad Ahmad Khan as a son. The 
only witness who gave any direst evidence on 
this point is an agent, one Abdul Rahim 
(P. W. No. 32). He speaks of baving seen 
Mohammad Ahmad Khan ocsasionally sitting 
with Ghulam Ahmad and giving him sweets 
and fruitas he did to his other sons. He saw 
no other instíanee of treatment exeept this. 
There is, however, a sonsiderable volume of 
evidense on the part of the defendants whioh 
eontradietg the statement and goes to show 
that Ghulam Ahmad Khan was utterly 
neglested and unssred for. The eonelusion 
whioh we some to after a perusal of this 
doenmentary evidenee agrees with that 
whieh was arrived at by the learned Sub. 
ordinate Judge. Taking it asa whole, we 
are eonvineed that it. supports the onse for 
the defence and not the ease of the plaintiff. 
For there reasons, therefore, we agree with 
the finding of the Oourt below that it was 
not proved that Ghulam Ahmad Khan was 
the son of Mohammad Ahmad Khan, 

These findings dispose of all the questions 
whieh are raised in First Civil Appea? No. 
88 of 1918. We find against the appellant 
upon all points and dismiss the appeal with 
sosta. 

Appeal dismissed, 
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Landlord, remedy of—Appeal, second—~Finding of 
fact, whether can be questioned —  Rent-free", meaning 
of. 


Where land ceases to be grove and is brought under 
cultivation, the landlord is entitled to proceed 
against the tenant by notice of ejectment under 
section 127 of the Oudh Rent Act, [p. 193, col. 1.] 

The term “rent-free” implies that the land is 
held under an agreement, express or implied, ex- 
omens it from the payment of rent. [p. 198, 
col. 1. 

Ib is nob open to an appellant to question 
findings of fact in second appeal, merely on the 
ground that they are based upon documentary evi- 
dence; he must show that the finding is vitiated 
by some guisconstruction of the legal effect of a 
document. [p. 192, col. 2,] 

Second appeal from the order of the Oom- 


missioner, Lucknow Division, dated th8 13th 
August 1920, 
JUDGMENT. 
Hoexrxs, S. M., (May 3, 1920) —The appel. 
lant sued to osontest a  notise of  ejeot- 
ment on the ground that he held the 


land in dispute with under proprietary 
rights, whish had always been aeknow:. 
ledged by the  anoestors of the re- 


spondent and in Court. The only evidense 
of acknowledgment which he prodused was 
that contained in sertain pleadings in a Civil 
Suit of 1899, whieh at most amounted to an 
&dmission and not to sueh an aeknowledgment 
88 is contemplated in Raja Bhagwan Bakhsh 
Singh v. Mazhar Husain (1). The Commissioner 
has found as a fast that there was no admis- 
sion of under proprietary right in the plead- 
ings in question. This finding-sannot .be 
questioned in sesond appeal. It is not open 
toan appellant to question findings of fast 
in second appeal, merely on the ground that 
they are based upon dosumentary evidense; 
he must show that the finding ia vitiated by . 
some missonstruction of the legal eifest of a 
doeument, No question of the legal eon- 
strustion of dosuments arisesin this ease, the 
issue before* the Commissioner being purely 
of fact. 

It is further sontended that the land being 
formerly grove and brought under eultiva- 
tion after it bad oeased to be a grove, the 
respondent’s only*remedy lay in a suit for 
resumption under Ohapter VIIA of the Oudh 
Rent Act, Relianse is plased upon Rana 
Sheoray Singh v. Nathu Singh (2), It was 


held in that ease that sestion 107A of 


the Oudh Rent Aet applies to all lands held 
(1) 9 O. C. 167. 


(2) Sel, Dee, No, 8 of 1911, 
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rent-free, and that there is no need to pro- 
duos evidense of any spsoifis grant;and it 
was further laid down that, ag Chapter VIIA 
of the Ast provides a spasial prossdure for 
resuming land held reut-fraa, a tenant holding 
rant free, annot be ejected by notiae. 

Bat a diatination ia £o ba drawn batween 
land held ''rent-frae "' and laud bald without 
payment of rent, The term “rent-free ” 
implies that the land is held under an agree- 
ment, express or implied, exempting it from 
the payment of rent. In Rana Sheoraj 
Singh v. Nathu Singh (2) it is etated that 
the respondent contested the notise of ejest- 
mant on the ground that he held the land 
" rent-free.” The two oases referred to in 
the ruling Mahadeo Bakhsh Singh v. Musanmat 
Maharaj Kunwar and Satfuran Bibi v. Najaf 
Khan were suits for resumption brought on 
the allegation that the lani in suit was 
held “rent-free.” In Saifuran Bibi v. Najaf 
Khan, Sir Dunoan Baillie aaid, referring to 
an earlier sase:— The oase was one iu 
which apparently land was osoupied without 
consent of the landholder, and a rent might 
have been determined for it under aeation 34 
of the Tenancy Ast. I agree that in such 
a oase if was not sontemplated that .the 


provision of the law as to the resumption of 


rent-free land should apply.” 

In a later ease, Ja? Dayal v. Sheo Sunder 
Lal, Petition N8. 45 of 1911-12, desided on 4th 
September 1912, whieh related to land whieh 
“had baen a rent-free grove, but had basn 
brought under eultivation, tha Board (Masers. 
Broun and Baillie) held that, “the landlord 
san at his option either issue a notios of 
ojestment treating the respondent as a person 
who has been holding the land under ses- 
tion 127, Oadh Rent Ast, or san sue fo resume 
. under the Resumption Chapter treating the 
respondent as a person holding the land ront- 
free.” This desision was followed in Gaya 
Prasad y. Bhawani Prasad, Petition No. 52 of 
1911-12 desided on 2nd Desembor 1912 
(Messrs. Tweedy and Baillie); and in Bishe- 
‘shar v. Hanuman Prad” (Petition No, 7 of 
1918.19, ILI, U, D, $23. Mr. Ferard). 

I agree with these desisions, The law is 
the same in Oudh as in the Provinoe cf Agra, 
in which it has been hald that, when land 
has ceased to be grove and has been brought 
under cultivation, the landholder 1s at liberty 
to treat the oasupier as a tenant under sestion 
34 of the Tenansy As‘, and to ejest him by 
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suit: Mata Bakhsh Singh v, Murk Dhar 
3 and Babu Raman Das v. Purshottam Singh 

i). 

I sonsider that it is straining the appli- 
gation of Rana  Sheoraj Singh v, Nathu 
Singh (2) too far to require that a suit 
should be brought ander the Resumption 
Chapter in respect of all land held without 
payment of rent, whether such land pur- 
ports to be held rent-free or not, The 
question whether suoh oases will fall under 
seotion 197, Oudh Rent Aot (or sestion 
34, Agra Tenaney Act), or whether the 
landlord must take proceedings under 
Chapter VIIA (or Chapter X of the Tenaney 
Act,) must be judged ou the merits of 
each oase. A mare entry that land is held 
bila lagan or bila tasfia does not raise the 
presumption that it is held rent-free, On 
the other hand, this presumption may arise 
in the ease of holdings of very old standing 
with their origin lost in obsaurity on whish 
rent has never baen paid,| even without any 
avidenaa of au original grant. 

In the present oasa there is no doubt. 
Tha land is grova, rasantly brought under 
sultivation. One of the grounds on whioh 
the appellact contested tha notiea was in 
fast that the land was stil grove, I 
hold that the landlord was entitled to 
proseed by notiee, and dismiss tha appaal 
wth costa. 


Postak, J. M.—1 agree. 
Thera is a olear distination ta bs drawn 
bikwaan land held rant-fraa andi lind hell 

without payment of rent. 

In the «presens oaga a grove held under 
the ordinary sonditions attashing Eo tenants! 
grovas was aut down, "Tha tenant eultivited 
the land without aonsluding any agraamant 
with his landlord for an szrisuliural lexsa, 
The latter was olearly entitled to prosssd by 
noties under sestion 197 of the Oalh nb 


Ast, 


Appeal dismissed, 


(3) Sel. Dec. No. 8 of 1912. 
(4) Sel, Dec. No. 14 of 1912. 


kad 


194 


CALCUTTA HIGH COURT. 
ÀPPEAL FROM APPELLATE Dagang No, 2786 
or 1919, 

August 2, 1920, 
Present:—Mr. Justices Newbould. 
SUDHANYA SANTRA AND ANOTHER— 
DEFERDANTS—A PPELLANTS 
versus 
BASANTA KUMAR SARKAR AND 


ANOTHER— PLsiINTIFF3 — RESPONDENTS, 
Bengal Tenancy Act (VIII of 1885), s. 158—Rent- 


` guit—Relationship of landlord and tenant sole issue 


decided —Appeal, whether competent. 


Where a rent-suit valued at less than fifty 
rupees is tried by a Munsif specially authorised in 
this behalf, and the sole issue derided is as to the 
existence of ths relationship of landlord and tenant 
between the parties, there is no appeal from the 
decision of the Munsif. (p. 186, col. 5, ] 


Appeal againat the decree of the Distriot 
_Judge, 24-Perganahe, dated the 9th of Sep- 


. tember 1919, affirming that of the Maunsif, 


e Court, Alipur, dated the 28th of June 
PAOTS appear from the judgment. 
. Babu Nagendra Nath Ghose (with him Babu 
. Khitish Ohandra Ohakraverty), for the Appel- 
lants,—The defendants are the appellants, 
The appeal arises out of & suit for arrears of 
rents and sesses. The anit was valued at 
Rs, 42 and odd, The plaintiffs elaimed 
16 apnas rent for the holding in suit, The 
defence was that they were not entitledeto 
16 anvas rent. The plaintiffs’ case was, that 
they had inherited 6-annas, 8-gandas share 
of the property in the mali*i right from their 
mother and 9-annas 12-gandas in ijara right 
from their father. The maliki right was ad. 
mitted but the tjara right was "denied by 
the defendants. The Oourt of first instanse 
deoreed the snit., On appeal the learned 
District Judge affirmed tbe deoree relying on 
a ease reported as Baidya Nath Bahara v. 
Dhon Krishna Sircar (1), My sontention is 
that an appeal lay to the Distriet Judge from 
the desision of the Munsif asthe question of 
amount of rent payable was in dispute, The 
whole question involved in the suit was this, 
The plaintiff slaimed the entire amonnt of 
rent whioh we dispnted, our contention being 
that the plaintiff was entitled to & portion 
only, the rest being payable to the landlord 
direct. " Amount of rent '' is a comprehensive 


term inelnding the rent payable by tenant 


(1) 6 €, W. N. 515. 
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to his eo sharer landlords who eolleet their 
share of rent separately. Refers to Noratn 
Mahton v. Manofi Pattuk (2). * The ease in 
Batdya Nath Bakara v. Dhon Krishna Sircar 
(1) does not apply to the present ease. It is 
quite distingnishable. There is aleo another 
oase in Aubhoy Ohurn Maji v, Shoshi Bhusan 
Bose (3) whioh supports my ease. In this view, 
I submit the learned Diatriot Judge was wrong 
in law in holding that no appeal lay to him. 
In ease my appeal be held to be ineompetent, 
I wonld press for the conneeted rule being 
made absalute and would aek for your inter: 
ference under sestion 115 of the Code of 
Civil Procedure. 


9t? 

Babu Monmohan Baner‘ee, for the Re- 
spondevts.— In the present ease the defendants 
set up the title of a third person to a portion 
of the holding who was no party to the suit. 
No issue was raised asto the rate or amount 
of rent payable by the tenant. The only issue 
that was raised and desided upon was, "WAS 
there any tora of a 9-annas 12-gandas 
share in favour of Ram Narain Saresr and 
have the plaintiffs inherited the same? Are 
the defendants liable to pay 16 annas rent to 
the plaintiff P" That issue, Í submit, cannot, 
with the utmost streteh of language, be said to 


' relate to the question of amount of rent 


payable by the tenant. defendanta. That was 
an issue relating to the question of title pure 
and simple. The defendants set up a tbird 
person's title. He was no party fo the suit. 
Hense, even on that question of title, it can: 
not be said that corflieting elaims to title 
were settled and desided whiob would entitle 
them to have the right of appesl under the 
provisions of sestion 153 of the Bengal Tenausy 
Aet. The only question that war, therefore, 
desided was as to the existence of the relation- 
ship of landlord and tenant between the par- 
ties. That being so, the ruling laid down in 
Baidya Nath Bahara v. Dhon Krishna Sicar 
(1) elearly covers the present oase and the 
defendants have no rigbt of appeal, From 
another view aleo I would sontend that no 
segond appeal conl lie. For the judgment 
of the lower Appellate Dourt did not deoide 
avy question at all. The judgment is in 
two words. “Heard Pleader. No appeal 
lies, Baidya Nath Bahara v, Dhon Krishna 
Serear (1) 1 submit thet judgment does 


(2y 17 O 489 (F B): 8 Ind Deo. ‘N. 8.) 865. 
(8) 16 C, 155; 8 Ind. Dee. iN. 9. ),104, 


not entitle the defendants to run up to this 
Court in sesond*appesl In support of my 
sontention I would rely on an unreported 
desision of the present Asting Chief Justise 
Mo»kerjee and Fleteher, Jin Kidar Nath v. 
Dwiüendra Narain Row (4). 

[NzwsouLD, J.—What do you say with 
regard to the Fall Benoh dasision in Narain 
Mhaton v. Manof Patiuk (2) % Am I not 
bound by it? ] 

No. Beosuse that oase is distinguishable 
from this case, that was a oase of oq sharer 
landlorde, Here the fasts found are quite 
different, The plaintiffs have been found to 
be the Sole landlords of the defendants who 
eet np title of a third peron aa toa portion of 
the holding. I would rely on a oase in Fakeer 
Mondul Gain v. Arshad Molla (5) where the 
Foll Beneh oaze has been distinguished 
on this ground. Then, as to the alterna- 
tive rule that bas been passed by the other 
side—The question whether a ease somes 
under sestion 115 of the Code of Civil 
Procedure has to be determined with referenea 
to the grossness and palpableness of the error 
eomplained of and to the gravity of the 
injury resulting therefrom. There has been 
no illegality or material irregularity. The 
Distriet Judge-had jurisdietion to deoide the 
ease. Refers to Amir Hassan Khan v. Sheo 
Baksh Singh (6), Mohunt Bhagwan Ramanuj 
Das v. Khetter Mont Dassi (.) The only 
qaestion desided by the learned Munsif was 
whether the plaintiffs were the landlords of 
the defendaut.tenants. That was not a quaes- 
tion as to title to land or some interest in land 
ag between parties having oonfliating alaima 
thereto. Refers to Shaikh Dilbur vy, 
Issur Ohunder Roy (8), Shilabatd Debi v. 
M. V. Roderigues (°). Under the oir. 
aumstancer, section 153 (a) of the Bengal 
Tenansy Ast would olearly bar the right of 
appeal, I submit, therefore, in view of the 
desisions eited, both the appeal and the 
«Rule are incompetent and ought to be dis- 
missed. ° 

Babu Nagendranath Ghesh replied in brief. 


(4) 57 Ind. Cag 756. 
(b) 100 W. N, celxxx (280). 
: em 110.6 P. Co; LLL A. 23% 4 Bar, P. C. J. 559; 
de ue Jackson's P? C. No. 83; 6 Ind. Deo. 
(7) LC. W. N, 6.7. 
(8) 21 W, R. 86. 
. (9) 12 0, W. N, 448 at B. 449; 99 0, 547, 
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JUDGMENT.-—This appeal arises out of 
a rent suit whish was heard by a Munnif 
who was specially empowered under gestion 
153 of the Bengal Tenansy Act. The plaint- 
iffa elaimed 16 annas rent from the defend- 
ants on the allegation that they had 
inherited a 6 annas and 8-gundas share in 
the malt right for their mother and 9 annas 
and 12 gundas ijara right from their father. 
Tha aontesting defendants admitted the 
plaintiffs’ mal:? right to the extent of 6-annas 
and Sgundas but denied the existense of 
any tiara right. The Mansif found that the: 
plaintiffs established their tava right as well 
as the admitted malkz right and gave the 
plaintiffs a deoree for the rent elaimed. On 
appeal the laarned Distriet Judge held that 
no appeal lay, citing as an authority, tha 
ease of Bazdya Nath Bahara v. Dhon Krishna 
Sirkar (1). Against this desision of the lower 
Appellate Court this appeal has been pre- 
ferred and the appellants have also obtain- 
ed a Rule in case it should ba held that no 
sesond appeal lay to this Court, As regards 
the question whether an appeal lay t3 the 
lower Appellate Court, it is urged that the 


, Mansif’s desision desided the question of 


the amount annually payable by ths tenant. 
It is soatended that the point ia sovered by 
the desision of the Fall Banah in the eise of 
Narain,Mahton v. Manofi Pattu’ (2). In that 
aaga the point astually desided by the Fall 
Banoh was in the following terms that the 
words, "Amount of rent annually payable by 
a tenant, ossuring in sestioa 153 (a) of the 
Bangal Tenansy Ast, inalude the oase of 
rent payable by a tenant to one of his s»: 
sharer-landlords who e»llests his share of 
the rent separately." It seem: to me that 
the desisttn in that ease sannot ba mada 
applisable to the fasta of the present 6453. 
The plaintiffs were not, either on their 
pleadings or on the findings of the Ooart- 
below so sharer landlords who were aalleating 
their share of the rent separately. The 
issue on whioh the parties went on trial was 
framed in the following terms: "Was there 
any wera of a 9-annas 12-ganíias share in 
favoar of Rim Narain Sarkar and hava the 
plaintiffa iaharited the sama? Are the da- 
fondanta liable to pay 16 annas rent to tha 
plaintiffs.” Thatis to say, the issue be- 
tween the pariies was aob one*as to 
the amount of rent but as to the 
plaintiffs’ title and as the “person whose 
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‘title was set up was nota party to the suit, 
there eould be no desision of a question of 
title as between parties having sonflisting 
elaims thereto, As, in the osse relied cn 
by the lower Appellate Court, if the 
defendant was liable to pay the whole 
rent to the plaintiff, there was no dispnte 
as to the amount of rent payable. The 
only issue in dispute was, whether the 
velationship of landlord and tenant existed 
between ihe parties with regard tc the 
entirs holding and that was the only issuo 
desided. The view I take, that the Full 
Bershreferenoe above sited is not applicable 
to a oase of this sorb, was also taken bya 
Single Judge of this Court in the case of 
Fakeer Mondul Gain v. Arshad Molla (5) of 
whish & short note will be found in Yolume X 
of the Caleutta Weekly Notes at page aclxxx, 
I, therefore, hold that the deeision of the 
lower Appellate Court that no appeal lay 
was right, and dismiss the appeal with oosts. 
The Rule is discharged but without costs, 
Rule discharged. 





OUDH JUDICIAL COMMISSIONER'S 
COURT, 
First Ütvin, APPEAL No. 89 or 1918, 
May 27, 1920. 
Present :—Mr. Lindsay, J. C., and 
Mr. Daniels, A. J. C. 
Musammat IMTIAZI BEGAM AND O0THERS— 
PrAINTIFFR— ÁPPELLANTB 
versus 
Musammat HURMUZI KHANAM AND 
OTHERS—DEFENDANTS—HeBsPONDENTS. 
Taluqdar, property left by—~Presumption—Tatuqdari 
property—Succession , Tule of, 


In case of any particular immoveable property 
left by a talugdar, if nothing is known as to how 
or when it came into his possession, it may fairly 

~be held that, in the absence of evidence, succession 
to it is governed by the personal law to which he 
was subject; and this is still more strongly the 
case if it is shown that it was acquired subsequent 
to the time of the British annexation: but if it is 
found thatit was already ancestral property in his 
hands at the time of the Second Summary Settle. 
ment and that he treated it as talugdari property, 
it may fairly be presumed that all the ancestral 
zena@ndart property would have been included in 
the engagement which was entered into by the 
taluqdar at the time of the Second Summary Seftle. 
ment and is accordingly talugdari property, and this 
presumption applies with special force if the pro. 
perty happens to be the village in which the 
talugdar himpelf resided, [p, 199, cols, 1 & 2.) 
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Appeal from the desree of the Subordinate 
Judge, Lusknow, Tahsil Mehanlaganj, dated 
the 23rd May 1918. 

Mr, A. P, Sen, Syed Zakur Ahmad, Mr. 
H, K. Ghosh and Pandit Bri? Narain Ohakbaat, 
for the Appellant, 

Babu Bisheshwar Nath Srivastava, Pandit 
Janki Nath Ohak and Jagmohan Nath Chak, 
for Respondents Nos. 4 to 6. 

Pandit Janki Nath Ohak and Babu Bisham- 
thar Nath, for Respondent No. 26, 

Babe Daya Kishen Seth, for Respondent 
No. 8, 

Babu Brahma Dayal, General agant, for 
Respondent No. 14, 

JUDGMENT.—The suit out of which this 
appeal has arisen wag brought by Musammat 
Imtiazi Begam and her sons and daughters to 
recover possession of an 8 anna 41/5 pies share 
in eertain preperty specified in twe lists A 
and B attached to the plaint, Imtiazi Begam 
is the widow of a deaeased #alugdar Mobam- 
mad Ahmad Khan who died in the year 1903, 
The principal defendants in the suit were 
Musammat Hormuzi Kbanam and her sons 
and other descendants. This lady is admit» 
tedly the widow of Mohammad Ahmed Khan, 
Certain other dessendanta of the deseased 
ialugdar by other wives were itpleaded also 
on the ground that they were in possession 
of some of the property if suit, ] 

We have already in Ahmad Khan v. Hur. 
muzi Khanam (1) dealt with the suit whioh 
was broughtby one Ghulam Ahmad Khan, and 
after his death by Khwaja Ahmad Khan, for 
possession of eertain talugdart property whioh 
belonged to Mohammad Ahmad Khan, Both 
suits were tried together in the Oourt below 
and in both instances the alaim of the 
plaintifia was dismissed. We have already 
disposed of the oase relating to the tolqudari 
property. [Ahmad Khan v. Hurmuzi Khanam 
(Dj We now proceed to deal with 
the suit whieh coneerned those items of 
Mohammad Ahmad Khan’s property which’ 
the plaintiffs? alleged to be non-taluqdari 
proparty. T 

A great many cf the issues raised on the 
pleadings were common to both suits and we 
have already disposed of some of tke 
questions invovlved by our judgment in 
Ahmad Khan v. Hurmuet Khanam (1), 
Tha judgment this latter ase is to 

(1) 91 Ind, Cass Ih 8 Qi Lu Js 2f, 
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be treated as the feading judument and in 
this judgment we shall deal only with those 
matters whieh hawe not already been desided 
by the judgment in Ahmad Khan v. 
Hurmusit Khanam (1). 

Before proseeding to deal with the quea- 
tions whieh have been argued before us in 
appeal, it is nesessary to refer to the pleadings 
of the parties. In the first paragraph of the 
plaint in Suit No. 147 it was alleged that 
the property spesified in lists A and B 
attached to the plaint belonged to Moham- 
mad Ahmad Khan atthe time of his death. 
It was alleged that the eighteen ifems of 
property mentioned in list B were held 
by Mohammad Ishaq Khan, the son of 
Mohammad Ahmad Khan by Hurmuzi 
Khanam, Mohammad Ishag Khan was a 
party to the suit when it was instituted but 
he died during the eourse of the trial. The 
ease for the plaintiffa was, that these items 
had bean asquired by Mohammad Ahmad 
Khan fem fares in the name of his son 
Mohammad Ishaq Khan. With regard to 
the property spesified in list B the defense 
put forward by Mohammad [shaq Khan 
was that all this property, with the excap- 
tion of item No, 14, had been purshased by 
himself on various oesasions, Two items 
Nos. 17 and 18 were said to consist of 
mortgages-rights which Mohammad Ishaq 
Khan had asquired by advaneing money 
belonging to himself, As for item 
No, 19 in list B this was oleimed by 
the defendants Nos. 11 to 16 who said that it 
had bean purehased for them by their 
mother. 

Four it3ms of property were mentioned 
in list A and as regards these the defense 
- was, that they wera faluqdaré proparty 
constituting part of tha desensed taluqdar’s 
estate, according to the definition of that 
term contained in the Ast (I*of 1869). 
With regard to thres of the items, namely, 
Tehri item No, 1, Mirzaganj item No. 3, and 
Dekhwa item No. 4,it was pleaded that they 
had baen disposed of by Mohgmmad Ahmad 
Khan under various Wills and were rightfully 
in possession of the legatess. With regard 
to item No. 2, a village ealled Latifpur, it 
was admitted that this property had not 
been disposed of by Will Wat it was claimed 
that, under the Oadh Estates Ast, Mehammad 
Ishaq Khan was the rightfal heir to all his 
father’s falugłarí property and that, son- 
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sequently, he was rightfully in possession of 
this property as heir Seventeen issues 
were raised upon the pleadings and in the 
result the suit of ihe plaintiffs was dis- 
missed, 

We shall deal in order with the pleas 
raised in the memorandum of appeal in this 
case. The first two grounds attask the 
finding of the lower Court to the effect that 
it was not proved that Ghulam Ahmad 
Khan was the legitimate son of Mohammad 
Ahmad Khan, This was one of the issues 
eommon to the two snitsand we have dealt 
with it at great length in our judgment 
in Ahmad Khan v. Hurmuwu Khanam 
(1). We need only say here that we 
agree with the finding of the Court below 
that it wasnotproved that Ghulam Ahmad 
Khan was the son of Mohammad Ahmad 
Khan. 


Grounds three and four relate to the 
legitimacy of one of the defendants, Nizam- 
ud-div, and of his sisters. This part of the 
ease has not been argued before us. The 
Subordinate Judge was of opinion that, 
although the marriage between the mother 
of Nizam-ud din and Mohammad Ahmad 
Khan was an invalid marriage according to 
Muhammadan Law, nevertheless it was not 
void and the issue from this marriage were 
legitimate and were entitled to inherit. As 
this finding has not been challenged before us 
if must be affirmed. 


In the fifth and sixth paragraphs of the 
memorandum of appeal the appellants argue 
that the decision of the Court below regard- 
ing the propenty specified in list B is erro. 
neos, 


It was admitted before us at the time of 
argument that certain of the items speaified 
in this list B had been purahased by Moham- 
mad Ishaq Khan at sales which were held 
in exsgution of desres and, sonsequently, the 
learnsd Counsel had to oonsede that any 
suit for a deolaration that these sales were 
benamt was barrad by the provisions of sea- 
tion. 68 of the Code of Civil Procedure. 
With regard to the other items the same 
arguments were put before us as were advans- 
ed before the learned Subordinate Judge. 


This part of the sase was dealt with by 
the Court below in its findings on issue N 0, 3 
(a) and (b) at page 83 ef seq of ‘the printed 
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judgment. The Subordinate Judge held 
that the plaintiffs had failed to dissharge tha 
burden of proof whieh lay upon them. 
He found that there was no  evidense 
to prove that any of the items speoified 
in list B had been acquired benami. No 
evidence was brought by the plaintiffs to 
prove the allegation oontained in the plaint 
that Mohammad Ahmad Kban had aequired 
these properties out of his own funds and 
had had the deeds made out in the name 
of his son, Mobammad Ishaq Khan, The 
most the plaintiffs attempted to do was, to 
put forward evidense to show that Moham. 
mad Isbaq Khan was entrusted by his 
father with the management of the estate, 
and eertain witnesses were prodused te 
show that Mobammad Ishag Khan had 
misappropriated money belonging to his 
father and had bought property with it. 
All this evidence was of the vaguest possible 
desoription. No sBpeoifis instanse of mis. 
appropriation was referred to, nor were the 
plaintiffs able to show that the purobase of 
any one of the items mentioned in the list 


B was oonneeted with any definite ast of 


misappropriation on the part of Ishaq Khan. 
Moreover, as the learned Subordinate Judge 
observes, this was a oase whieh was quite 
ineonsistent with the plaintiffs’ pleadings, 
No such ease was set out in the plaint, and 
we agree algo that, if the plaintiffs’ ease 
had been founded on allegations of this ‘kind, 
the suit was bound to failon the ground 
of limitation. The properties had been ac- 
quired before the death of Mohammad 
Abmad Khan, which took plase in September 
1903. This snit was brought two days before 
the expiry of the period of limitation, reslon- 
ed from the date of the death of Mohammad 
Ahmad Khan. . 

The plaintiffs were unable to produse 
any documentary evidence to show that 
Mohammad Ahmad Khan had advaneed 
any money for the purchase of ary of these 
properties spesified in list B or that he ever 
received any income from this property. 
Indeed, no sush allegation was made on the 
part of the plaintiffs, The Subordinate 
Judge has also laid stress on the fact that 
there is nothing to show thatthe deeeased 
duluqdar ever attempted to desl with there 
properties as his own and, lastly, there is 
the fact jhst the title deeds were in 
possession of Mobammad Ishaq Khan with 
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the exeeption of the deed’ relating to item’. 
No. 16. ; 


In the Court below the plaintiffa sought 
to found a ease upon the provisions of 
section £8 of the Trusts Aot (Aet II of 
1882). This seetion lays down that, where. 
an agent or other person bound in fiduciary. 
character to protest the interest of another, 
person, by availing himself of his aharaeter, 
gains for himself any peouniary advantage 
he must hold the advantage so gained for, 
the benefit of that other person. It was 
argued ethat Mohammad Ishaq Khan had 
been entrusted by his father with the. 
management of the estate. As to thk” fast 
there seems to be no donbt whatever. 
There was plenty of evidence on both. sides 
to show that Mohammad Ahmad Khan 
reposed great oonfidense in his son Mobam- 
mad Ishaq Kban who was from all aeeountsa , 
a eapable man of business. It need not be 
doub:ed, therefore, that Mohammad  ishaq 
Khan managed his father's property for 
him, but the plaintiffs sannot derive any 
advantage from the provisions of seotion :8 
unless they san show that Mohammad Ishaq 
Khan, as manager on behalf of his father, 
dishonestly retained the funds belonging to 
the estate and acquired property with those 
funds, There is absolutely no evidense at. 
all to show that Mohammad Ishaq Khan 
ever took advantage of his" fiduciary position 
for the purpose of aequiring avy property. 
On the other hand, the Subordinate Judge 
has referred to dertain evidence which 
shows that Ishaq Khan was a man of 
position, that he had acquired property of 
his own whieh brought him iu a good - 
inoome which he invested largely in mort- 
gages and in purchases of immoveable pro- 
perty. We agree with the Subordinate | 
Judge that ,the plaintiffs failed to prove 
that any of the items mentioned in list B 
belonged to Mohammad Ahmad Khan at hia 
death, 


Paragraphs seven and eight of the 
memorardum of appeal relate to the pro- 
perties which are mentioned in list A, It 
has been conceded before us that the appel. 
lants are not in & position to dispute the 
finding of the Court that items Nos 1, 2. 
and 4 were £alugdaori property belonging to . 
Mobammad Ahmad Khan The only. item ` 
whieh is now in dispute is item; No, 3, - 
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namely, a half share in the property known 
as Mirzaganj. 

The Snubérdinate Judge found that this 
property was part of the estate belonging 
to the deseased falugdar, and that it was 
subjest to the rules of inheritance laid down 
in the Ondh Estates Act. Before us it has 
been argued that the defendants failed to 
prove that thia Mirzaganj property was & 
portion of the estate and that, inasmuch 
as the defendants failed to produse any deoree 
passed in favour of Mohammad Ahmad Khan 
at the First Regular Settlement, „the finding 
that the Mirzaganj property was part of the 
falyga is erroneous. 

We have given our best sonsideration to 
this part of the case. The Subordinate 
Judge was of opinion that it was for the 
plaintiffs in this suit to prove that all the 
property in dispute was property held under 
the ordinary Muhammadan Law; in other 
words, to prove that it was property other 
than estate’ as defined in the Aot. This 
proposition is, perhaps, too broadly stated. 
If nothing were known as to how or when 
this Mirzaganj property same into posses. 
sion of Mohammad Ahmad Khan it might 
fairly be held that, in the absense of any 
evidenee, the Muhammadan Law should be 
epplied;*and this would bə still more 
strongly the ease if it were shown that the 
Mirzaganj prdperty had been asquired sub- 


: sequent to the time of the British anneza- 


tion. 

We have, however, eertain definite ovidenge 
regarding the history of this property. It 
is proved that Mirzaganj, whish is a part 
of the inhabited area of the town of Maliha- 
bad, was bought by the father of Mohammad 
Ahmad Khan, This gentleman died in or 
about the year 1551 52 A. D, and the prop- 
erty then oame in equal moieties to Moham- 
mad Ahmad Khan and His stsp.brother 
Mohammad Nasim Khan, It is thus quite 
clear that this Miziganj property was already 
anoestral property in the hands of Moham- 
mad Ahmad Knan at theetime of the Sasad 
Summary Settlement." It is also shown that 
by Will Mohammad Ahmad Knan purported 
to dispose of this property as being talugdari 
property, It seems to, us that it may fately 
be presumed thaj all the ansastral zemtndarz 
property would have been inotuded in thee 
engagement whieh was entered into by the 
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Settlament and is assordingly faluglar: pro- 
perty; and this presumption would apply 
with spesial forse to the village in which the 
ialugdar himself resided. It is not denied 
that the Seaond Sammary Settlement was 
made with Mohammad Ahmad Khan snd 
that he was granted a sanad, We may 
note here that the defendants did their 
best to proanre a sopy of the kabuliyat whieh 
was executed at the time of tha Seoond 
Summary Settlement but their efforts were 
frustrated by the refusal of the Revenue 
Authorities to grant any eopy of this doou- 
ment. 
The plaintiffs, on the cther hand, have 
made no attempt to produse any evidence 
for the purpose of showing that this Mirza- 
ganj property was outside the "estate" of 
Mohammad Ahmad Khan. Mash stress has 
been laid here upon the failure of the defend- 
ants to produce any deores granted af the 
time -of the First Regular Settlement and 
relating to this property, and  sestion 91 
of the Evidenes Ast has bsen referred to in 
support of the argument. The point of this 
is, that the Subordinate Judge admitted 
evidense for the purpose of showing that, 
as a matter of fast, a desrea in respeo! of 
Mirzaganj had been passed by the Settle- 
ment Offiser, A statement to thia effect is 
eontained in the waitb-ulearz of Malihabad, 
a, certified sopy of whish was prodused in 
evidenes by the plaintiffe themselves, How- 
evar, for the reasons given abova, we think 
that, in the ciraumstanaes, the defendants 
were entitled to have it presumed in their 
favour that this property was a part of 
Mohammad Ahmad Khan’s estate and that 
it lay upon the plaintiffs to overturn that 
presumption by produsing evidense. Having. 
failed to do this, wa sonsider that the finding 
of the Subordinate Judge regarding this 
partieular item of property should bs main. 
tained. 3 

In paragraphs nine and ten of the 
mamorandum of appeal a question ia 
raised as to the right of Ghulam Ahmad 
Koan to suesead his father as taiugliar. 
This is à matter which wo have alrsady 
disposed of in our jnigment in Ahmad 
Khan v.  Hurmus  Khanim (1). Wa 
have found there that Ghulam Ahmad Khan 
had failed to prova that ha was the son of 
Mohammad Ahmad Khan. EL has further 


. falugdar at the time of the Second Summary been held that, even if he had been proved 
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to be Mohammad Ahmad Khan’s son, he was 
exoluded from inheritanee by other -sons of 
the deceased who had a better right under 
the Oudh Estates Act. These two grounds 
must, therefore, fail. 

Paragraphs eleven to fourteen relate to the 
various Wills executed by Mohammad Ahmad 
Khan. This is also a matter whieh 
we have settled by our judgment in 
Ahmad Khan v. Hurmusó Khanam (1). 
The plaintiffs endeavoured to make 
out that Mohammad Ahmad Khan was 
not of sound deposing mind, that the 
various Wills exeauted by him had been 
obtained by the exercise of undue influence, 
and that they were invalid for want of proper 
exeoution. We have found againat all these 
pleas in our judgment in the other ease and 
it is not necessary to re-iterate here what has 
been said before. It is suffisient to observe 
that the plaintiffs’ case regarding the Wills 
failed entirely. 

The fifteenth ground of appeal puts for- 
ward a plea that the plaintiffs are entitled 
to a share in any property other than the 
talugdari property. The answer to tbis is, 
that it is not proved that Mohammad Ahmad 
Khan left any property other than " estate ” 
within the meaning of the Ast, 

The grounds contained in paragraphs six- 
teeu to twenty of the memorandum of appeal 
relate to certain prceedure whiah was follow: 
ed by the Subordinate Judge in the Court 
below, We have tonched upon this matter 
in our judgment in Ahmad Khan vy. 
Hurmuzt Khanam (1). There wes, presti- 
sally no attemrt made to argue there, 

„ points and they rcem to us to Ee of no sub- 
stance, 


We have now disposed ofall the pleas 


aimed in the memorandum of appeal in this 
ease. We find on all points against the 
appellants and we, therefore, dismiss their 
appeal with acats. 


Appeal dismissed. 
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CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE D4CREE No, 258 
or 1918, š 
June 9,1920, . 
Present;— Justice Sir Syed Shamsul Huda, KT., 
and Mr. Justice Panton. 
GOPAL MOLLAH AND OTRERS— 
DEFERDANTS— ÁPPELLANTS 
ver8u8 
MAFIDANNESSA BIBI AND oTHERS— 


RESPONDENTS. 
Landlord and tenant—Under-raiyat, whether can 
create sub-lease — Under-raiyati rights, whether trans: 


ferable, à 


The rights of an under-raiyat are not transferable, 
and the Bengal Tenancy Act does not give 
right to an under-raíyat to create a sub-lease which 
will be valid as against the raiyat. [p. 201, col. 1.] 


Appeal against the decree of the Sesond 
Additional Judge, 24 Parganahs, dated the 
2Ist of December 1917, affirming that of 
the Munsif, Additional Court, at Basirhat, 
dated the 3rd of March 1917, 

. FACTS appear from the judgment 

Babu Sarat Ohandra Mookerit, for the Appel- 
lants.—An under-vatyat can, I submit, grant 
a permanent lease. That is now well settled. 
The sub lease granted to defendant is a 
permanent and valid lease under the law. 
It has not yet been desided if if would 
bind the landlord. It would have been a 
different matter if there was no surrender, 
Refers to section 86, Bengal Tenaney Act 
If the landlord accepts the surrender it 
will be binding subject to the assignmert. 
The superior landlord voluntarily accepted 
the surrender. The  surrender.deed ‘was 
executed in fraud of ‘the sub.lease, What is 
the position of the sub-lessee under the raiyat? 
I do not sey it would bind the landlord, 
By acceptance by landlord he does eo 
subject to encumbrance. Refers to section 
56, sub-seation 6, Bengal Tenaney Aot, If 
the lessor accepts a surrender, then he will 
be bound by illegal, unauthorised surrender, 
Under Bengal Tenancy Astan under-ra‘yat 
ia not entitled to surrendera lease. So, by 
virtue of the surrendem the superior land. 
lord can have no right," title and interest. 
The deed of surrender is invalid. Under 
section 49, Bengal Tenancy Aot, landlord 
is entitled to eject ar under-vatyat, Under 
general provisions of law, if there be 
voluntary acceptance of surrender the en. 
sumbranse must xosompany the aurrendered 
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See Hdlsbury/s Lawa of England, 
Volume 12, section 1064, page 551, The 
rayat cannot surrender in derogation of 
the eneumbranser, Refers to Tamizsuddin 
Khan v. Khola Nawaz Khan (1), sub-lease is 
an enoumbranse within the meaning of 
sestion 86, Bengal Tenancy Ast. The land- 
lord aceepts only that which the surrenderer 
sould surrender. Wilkes v. Spooner (2). The 
effeat of this surrender ie, that the land- 
lord gets only the right to sollest rents. 
Parker v. Jones (3). 

Babu Jatindra Nath Mukerit, for the Re- 
spondents.—T here is no finding if I Had know- 
ledge of sub-lease at the time of surrender, 
No sush issue was raised, Bonomali Bajadur 
v. Koylash Ohunder (4), Aminunnisa v, Jinnat 
Al (5). L have accepted the transfer 
bona tide, There is not a single word us 
to this ensumbranee created in the deed of 
transfer. It has been held for the last 40 
years that the under-ratyat has no trange 
ferable interest. Seetions t6 and 161 as to 
ensumbranoe do not apply here. No oase 
has been made out for your Lordships’ 
interferenee. 

Babu Sarat Ohandra Mookerjt replied. 


JUDGMENT.—The appellants, who arg 
the principal defendants in the suit, derive 
their title" under a lease from one 
Kefatnlla's daughter, the defendant No. 5. 
Kefatulla was hirhself an under-ratyat under 
dasimuddin. The plaintiff representa 
dásimuddin as the ratyat in respect of the 
land in suit, The defendant No. 5 does not 
resist the plaintiff's claim to eject her from 
the land in suit, and, therefore, it seems to us 
unnesessary to consider whether the surrender 
by defendant No, b was or was not a valid 
surrender. The question is, whether the 
defendants have any right to remain in the 
land, It has been held that the rights of an 
under raiyat are not transferable, and there is 
nothing in the Bengal Tenaney Ast which 
gives any right to an under ratyat to oreate 
a sub lesse, this was laid down in the onse of 
Aminunnisa v., Jinnat AH (3), We hold, on 


(1) 8 Ind, Cas. 116; 14 Q. W. N. 220; 11 C. L, J, 18, 

(2) (1911) 2 K. B. 478 at p. 470; 80 L. J. K. B. 
1107; 104 L. T. 911; 55 S. J. 479; 27 T. L. R. 420, 

(3) (1910) 2 K. B. 3279 &.J. K. B. 923, 102 L, 
T. 685; 28 T. L. R. 463.6 

(4) 40.135; 2 Ind. Dec. (N. 8) 87. * 

(5) 27 Ind, Cas. 271; 20 C. L, J. 648; 42 C. 751; 19 

W, N, 48, 


thing. 


the authority of that decision, that the 
sub lease granted by Kefatulla’s daughter 
to the prinsipal defendants gave them no 
rights against the plaintiff. The defendant 
No. B is a party to the suit for sjectment 
and, as we have said, she did not resist the 
plaintif?s olaim, The appellants, therefore, 
have no right to remain on the land as 
against the plaintiff. We think the suit 


. has been rightly deoreed by the Courts 


below. The appeal is dismissed with 


soste, 
We may add that seation 86 has in terms 
no application to this oase. 


Appeal dismissed. 


CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE Deorez No, 2080 
or 1918, 

July 28, 1920. 
Present;—Sir Asntosh Mookerjee, KT., 
Asting Chief Justice, and Justice 
Sir Ernest Fletcher, Kr. 
MRIGENDRA NATH SAHA AND OTHERS— 
PLAINTIFFS—APP&LLANTS 
id versus 


KRISHNA CHANDRA SAHA AND oTHERS— 


DEFENDANTS— RESPONDENTS, 

Hes judicata—Landlord and tenant —Guit for arrears 
of rent— Relationship of landlord and tenant found not 
io ewist—Subsequent suit for ejectment, whether 
barred — Landle:d, right of, to establish title and right 
to egect, 


In a suit by A. to recover arrears of rent from B 
for acértain period, B. pleaded that he was nob a 
tenant, and the Appellate Court dismissed the suit 
on the ground that A had failed to establish the 
relationship of landlord and tenant between himself 
and B. A then brought the present suit, on the 
basis of the decision in the previous suit, to ejeot 
B; the Appellate Court, although holding that A 
had established his title, dismissed the suit on the 
ground that it was barred by res judicata by reason 
of the previous suit: 

Held, that the present suit was not barred, as 
the decision in the previous suit was conclusivo 
only on the point that, during the period for which 
A sued for reni, there was mo relations ip of 
landlord and tenant, and ib was open to 4 in the 
present suit to establish that he had a , Eübsisting 
"uM and that B was liable to be ejected. | p. 202, col, 
1 
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Appeal sgainst the deeree of tbe Sub- 
ordinate Judge First Court, Burdwan, dated 
the i 9th of August 1918, reversing that'of the 
Munsif, First Court, at that place, dated the 
2ith of September 1917. 

FACTS appeer from the judgment. 

Bahu Ram Oh.ndra Ma:umdar (with him 
Babu Sarat kumur Mitter) for the Appel- 
lants:— The lower Appellate Court has 
misunderstood the ecffast of the judgment in 
the previous suit for rent. What was desid- 
ed in that litigation was that, during the 
period for whish rent was claimed in that 
suit, there was no relationsbip of landlord 
and tenant between the parties. The pre- 
vious desision is thus eonelusive on this 
point only asthat was the question direstly 
and substantially in issue between the parties, 
In the present suit for ejestment it is 
clearly open to the plaintiff to prove that he 
was entitled to eject the defendant. The 
decision in the previous suit for rent sannot 
preclude me from establishing my title to the 
land and from ejeeting the defendants’ as 
trespassers. Refers to . Méadhar v. 
Raani Kanta Ray (1), Ekabar Sheikh v. Hara 
Bewah (2), Fanchu Mandal v. Ohand-a Kanta 
Saha (3', Nant noer yv, Umatul Batul (4), 
Bommidt Bayyan Naidu v. Bommidi Suryana- 
rayana (5), Veluswamy Natker v. Bommacht 
Naiker (6) and Rama Krishna Naidu v. 
Krishnaswamt Naidu (7): : 

Babu Dwarkunath Ohakravarty (with him 
Babu Karunamoy Bose), for the Respond- 
ents :—in the previous suit the plaintiff sued 
me for rent, My defense was, that the 
plaintiff was not my landlord. In that suit 
the plaintiff failed to prove his title. In the 
present suit he is, therefore, presluded fróm 
re opening the question of title. The learned 
Subordinate Judge is, therefore, perfestly 
justified in holding that the plaintiff should 
not be permitted by the rules of res judicata to 
gd again into the question of the title. 

Babu Ramchandra Mojumdar replied. 


(1) 5 Ind Cas. 708; 14 0. W., N. 839. 
(2) s Ind. Cas. 690; 15 C, W. N. 385; 18 C. L. 
1 


J.i. 

(3; 12 Ind. Cas 9; 14 C. L. J, 220, 

(4) 15 Ind. Cas 40; 15 C. L. J. 658. 

(b, l4 lnd. Cas 435; 37 M. TU: 12 M. L. T. 500; 
93 M. L. J. 543; (15,3) M. W. N... 

(6. 2. Ind Cas 219; 25 M. L. J. 824; 14 M, L. T, 
2344 (1918. M. W. N. 776; 6 L W, 299. 

(7) 62 Ind. Las, 34; 86 M. L. J, 641, (1919) M. W. 
N: T 25 M, L, T. 88; 9 L. W, 180, 
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JUDGMENT. 

MOOKERJER, Acie. O., J.— This isan appeal 
by the plaintiffs ing suit for ‘ejaatment. In 
1%15 the plaintiffs sued the defendants for 
arrears of rent for the years 1314 and 13.0 
on the allegation that they were their 
tenants. The Trial Court held that the 
relationship of landlord and tenant was 
established, and deereed the suit. Upon 
appeal, the Subordinate Jadge reversed that 
decision, as he same to the sonslasion that 
the plaintiffs had failed to prove the relation- 
ship of landlord and tenant. Tuis judgment 
was pronouneed on ihe 3lat August 19:5, 
Oa tbe 23rd September 1:16 the plaipgiits 
instituted the present suit to ejeet the 
defendants, on the basis of the desision ia 
the previous suit that the defendants were 
not their tenants. The Court of first instanoe 
decreed the suit, Upon appeal, the Sub. 
ordinate Judge has dismissed the snit, 
althongh he has held that the title of the 
plaintiffs had been established. We are of 
opinion that the derea made by the 
Subordinate Judge eaunot be supported. 

The Subordinate Judge has olearly mige- 
understood the effest of the desision in the 
previous oase, The judgment in the pres 
vious ease is aonelusive' between -the parties 
upon one point and one point only, namely, 
that there was no relationship of landlord 
and tenant between the parties during the 
period for whieh rent was slaimed in that. 
litigation, that is to say, during the years 
13129 and 1320. That was the question 
directly and substantially in issue between 
the parties in that litigation and the finding 
thereon, whioh formed the foundation of the 
desree of dismissal, is oonolusive. Hkabar 
Sheikh v. Hara Bewoh (9), Fanchu Mandal y. 
Chandra Kanta Saha (9), Hara Ohandra 
Bairagi v. Bepin Behary Das (8), Nanji Koer v. 
Umatul B tub (4), Bommidi Bayyan -Nuidu 
v. Bommidi Suryonarayana (5), Veluswamy 
Notker v, Bommachi Narker (6), Rama Krishna 
Najan v Ketshnaswami Naidu (7), But it is 
a mistake to attrébnte a larger measure of. 
finality to that dedision. Consequently, i: 
is open to the plaintifis to establish that they 
h.d a subsisting title and that the defendants 
were liable to be ejeeted, besause they were 
not tenante, as they themgelves had pleaded 
in the rent*snit. Further, the plaintiffs were 


(8) 6 Ind, Cas, 860; 13 C. L, J. 38, 
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competent fo establish that their olaim to 
ejest the defendants was not barred by 
limitation, besause the plaintiffs had, previous 
to the years 1919 and 1320, possession 
through the defendants as their tenants. 
These questions must be desided on the 
evidence on the resord. 

The result ie, that the deeree of the Scb 
ordinate Judge is set aside and the sasg 
remanded to him for re consideration. 

Costs will abide the result. 


Firtcags, J.— 1 agree. 
Case remanded, 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Secosp O1vin Apeeat No. 78 or 1920, 
Seprember 15, 1920. 
Present: — “yel Wazir Hasan, A. J. O. 
Nawab BAHADUR KHAN — PLAINTIFF 
— APPELLART 
t6? SUB 
Nawab ABDUI: SAHEB AND OTHERS— 
DsrENDAa* T3— RE PONVE. TS 

Limitation Act (IX of 1908}, 8. 14--Sutt instituted 
in wrong Court—Plaint returned for presentation to 
Proper Court—Plaintef, whether entitled to exclusion 
of time. 

Where, under an erroneous view of the law, a 
plaintiff institutes a snit in a Court not having 
jurisdiction to entertain the same, and the plaint is 


returned for presentation tothe proper Court, he is 


entitled, under section !4 of the Limitation Act, to an 
exclusion of the time between the date of institution 
and the date of return of the plaint, in computing 
the period of limitation presoribed for the suit, 
[p. 20 , col. 1.] 

Appeal from the derree of the first Subordi- 
nate Judge, Bahraich, dated the 5th February 
1920, upholding that of the Maunsif, Bah- 
raish, dated the 14th August 1919, 

Mr. Hatder Husain, for the Appellant, 

Syed Ali Mohammad, for Respondent 
No. 1. 

JUDGMENT.—This appeal arises out of 
& suit brought by the plaintiff appellant for 
the recovery of Rg. 730 100, prinsipal and 


interest, from the defendants on the ground . 


that tis, 450 were borrowed by one Nawab 
Shah Wali Khan from the plaintiff, that the 
said Nawab Shah Wali Khan died withont 
making any re payment, and that the defend-« 
ants were his legal representatives in pos- 
session of the estate of the deceased. 
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guit bas been dismissed by both the lower 
Courts on the basis of bar of limitation. 

1n second appeal it is contended, as it was 
also sontended in the Courts below, that the 
plaintifl-appellant was entitled to an exolu. . 
sion of a sertain period of time under the 
provisions of seation 14 of the Indian Limi- 
tation Act (Act LX of 1:03) I6 is acmit- 
ted that, if this exclusion is allowed, the plaint- 
iff’s suit will be within time, The question, 
therefore, is whetber the period of time, which 
I specify later in my judgment, during wbiah 
the plaintiff had been proscouting his other 
suit shoald be exeluded in somputing the 
pericd of limitation. 

It appears that the plaint was originally 
filed in the Court of the Additional Munnsif. 
of Lucknow onthe Ist August 1918. On 
the llth Desember 1918 the Munsif returned 
the plaint to the sppellant with the follow- 
ing endorsement:— The plaint is returned 
to the plaintiff for presentation to the proper 
Court. Order VII, rule 10, Civil Prosedure 
The plaintiff-appsllant thereafter 
presented his plaint in the Vourt of the. 
Maunsif of Bahraish on the 13th Desember 
1918. The question, therefore, as I have 
atated before, is, whether the time bstween - 
the let August 1918 and the 13 b D:sember 
1918 should be exeluded in sompun iug the 
period of limitation presaribed for the plaint- 
ifs anit. 

In my opinion the plaintiff is clearly en- 
titled for an indulgenee under seetion 14 of 
the Indian Limitation Aot (Aet IX of 948) 
by having the said period exeluded in aom. 
puting the period of limitation for his suit, 


“The learned Subordinate Judge has mainly 
*based his judgment on the ground that the 


plaintiff-appellant sommitted an error of law 
when he presented his plaint in the Court 
of the Additional Munsif of Luaknow, and 
that the proper Court in whieh he ought to 
have instituted his suit was the Court of 
the Munsif of Bahraioh. On the authority 
of a decision in Ramjiwin Mal v. Ohand Mal 
(1), he held that a proceeding founded upon 


‘a mistake of law eannot be treated as having 


been prosesuted in good faith. lo the first 
plase, the rule of law enunsiated in the above 
oase is not now considered as sgaud. In 
faot, a sontrary view has repeatedly been held 
and acted upon in this Oourt. As an ins. 


(1) 10 A, 687, A, W. N, (1888) e268; 6 Ind, Dec, 
(5. 8.) 395, 


* 
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tanes, I may refer to a desision of a Bench 
of this Oourt in the case of Nawab Mirza 
Muhammad Bakar Ali Khan v, Muhammad 
Bakar (2). In the second plase, the decision 
in Ramjiwan Mal v. Chand Mal (1) must ba 
taken to have been overruled by a later 
desision of a Full Bensh of the same Court 
in Brij Mohan Das v, Mannu Bibi (3). That 
the eífest of the Fall Beneh decision was 
to overrule the desision reported in am- 
jiwan Mal v. Ohand Mal (1) is perfeotly olear 
from the observations of their Lordships of 
the Privy Council in the oase of Brz; Indar 
Singh v. Kanshi Ram (4). Lord Danedin, 
in delivering the judgment of the Judicial 
Committee of His Majesty’s Privy Counsil, 
observed as follows:— The learned Judge, 
Johnstone, J.,in his first deliveranse on this 
matter, sited the esse of Ramjtwan Mal v. 
Ohand Mal (1), That oase laid down the broad 
proposition that a mistake in law never could 
be the foundation for an application for the 
indulgense whieh may be granted under seo. 
tion 5. If that were sound, there would be 
an end of the oase...... But the learned Judge's 
attention does not seem to have been salled 
to the fast that the oase cited was really 
reversed by the desision of Brij Mchan Das v. 
Mannu Bibs (3) where a Fall Beneh held 
that a mistake in law may be the foundation 
for the relief eraved." in the third plase, 


the effect of the decision of their Lordships, 


of the Privy Council just referred to is, to 
my mind, to allow the mistake of law to 
be taken into consideration in determining 
the applicability of the provisions of sestion 
14 orsection 5 of the Indian Limitation Ast. 
Their Lordships of the Privy Counsil referred 
“to cases desided by the High Oonrts of 
Caleutta, Bombay and Allshabad in 
whish an error of law had been taken «as 
a suílisient ground for treating the pro. 
seention of proceedings by .a plaintiff in 
good faith. After having referred to sueh 
desisions, Lord Dunedin proceeds to observe 
as follows:— Now if the matter were 
eutirely open, inasmuch as a mere mistake 


(2) 10 0. 0. 201. 

(8) 19 A, 848; A, W. N., (1897) 86; 9 Ind. Dec. 
(x. s.) 228. , 

(4) 42 Ind. Cas. 43; 44 I. A, 218; 88 M. L. J. 456; 
22 M, L. T. 862; 6 L. W. 502; 126 P.W. R. 1917; 15 
A. L. J. 7775 19 Bom, L.R, 866; 8 P. L, W. 313; 26 
OQ. L. J. 572; 104 PYR. 1917; (1917) M. W. N. 811; 22 
Cg. W. N. 109; 127 P. L, R, 1917 ; 46 C, 94 (P, O), 
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in law is not per se suffieient "reawon for 
asking the Court to exereise its discretion 
under sestion 5 (instanses of whieh are 
given in some of the oases sited by the 
learned Judge), there would be a good deal 
to be said in argument in favoor of making 
the rule universal and upholding in ita 
entirety the ruling given in the ease of 
Ramjiwan Mal wv. Chand Mal (1) above. 
sited, But the matter is now open, To 
interfere with a rule, which after all is only 
a rule of prosedure, which haa been laid 
down 48 & general rule by Full Benshes in 
all the Courts of India, and acted on for 
many years, would cause great insonvenience, 
and their Lordships do not propose so to 
interfere’, It must, therefore, be taken as an 
established rule of prosedure in our Courts 
that a proceeding would be treated to have 
been proseouted in good faith even though 
it was founded upon an error of law. 

When I some to the allegations made in 
the plaint, it seems to me that, not only there 
was ample room for a bona fide error of law 
on the quesiion under consideration but the 
preponderanoe of authority will be found in 
favour of the view that the suit was rightly 
instituted in the Court of the Additional 
Munsif of Lueknow. Paragraph l of the 
plaint says that Nawab Shah Walt Khan, 
deceased, angeator of the defendants, borrowed: 
Rs. 450 from the plaintiff at «Lucknow on 
the 23rd September 1912 and on the same 
date executed a pro-note and. a receipt in 
favour of the plaintiff. Paragraph 2 says 
that the deseased Nawab exeouted a fresh 
pro-note in favour of. the plaintiff, 

It is quite alear, therefore, that the plaint- 


* iff’s suit was founded on the oause of nation 


arising out of the original transaetion of. 
loan between the plaintiff and the deceased 
Nawab and the pro-note exesuted in the. 
first instanoe Was merely a dooument 
evideneing the said transastion. It may _ 
well be contended, and I think successfully, 
that even if the plaintiff had failed to prove 
the exeoution of the eriginal pro-note or even 
if the original pro-note Bad, for some reason 
or another, been inadmissible in evidenee the 
plaintiff's elaim oonld still have been 
sustained aa based on a proper eause of 
potion because it was founded on the original 
transastion of the loan between the parties- 
and on proof of that loan the suit sould 
sertainly, if there were no other objeetions, ` 
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have been desreed, It is also elear that the 
object of the renewal of the pro-note was to 
‘obtain an aeknowledgement of the original 
debt so as to afford a fresh period of 
limitation in favour of the creditor. This 
inferenea is further supported by the 
endorsements made on the original pro-uote 
and the receipt (Exhibits 8 and 4) on this 
record, The endorsements are to the effeot 
that these doeuments have been renewed 
with a view toextend the period of limita- 
tion. At the least, this view of the sare 
eannob be treated as one reckéessly formed, 
because, aa I have stated above, there are rot 
*enly authorities buta preponderance of them 
in favour of the view. I may refer to three 
desisions of this Oourt, that is, Jawahir 
Singh v. Lochman Das (5), Bachu Lal v. 
Kandhat Lal (6) and Syed Husain v, 
Babu Durga Okaran (7), A large number 
of oases are cited and dissussed in the last 
mentioned case. If the plaintiff has 
submitted to the order of the Additional 
Munsif of Lusknow; I do not think that that 
ean be a sufiisient ground for depriving him 
of the benefit conferred by sestion 14 of the 
Indian Limitation Ast. 1 hold, therefore, that 
the plaintiff's suit is within time. The 
learned Subordinate Judge has given no 
finding on issue No. land has disposed of 
the appeal on the preliminary point of 
limitation. ' 

.I, therefore, allow the appeal, set aside 
the deorae of the lower Appellate Court and 
remand the ease to that Court with a 
direstion that it should admit the appeal 
under ita original number in the register of 


siwi] appeals and dispose of it in the manner, 


required by law. The costs hereand hitherto 
will abide the event. 


„Cause remanded. 


(5) 3 0. C. 195. 
(6) 6 0.0. 16. 
(7) 9 O. 0. 815. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT, 
Frest Orv. APPgAL No, 12 ox 1920. 
August 11, 1920, 

Present: —Mr. Daniels, A.J. O. and 
Syed Wazir Hasan, A. J, C. 
GAJODHAR BAKHSH AND oTaERs— 
DEFER DANTS—~APPELLANTS 
v8r5us 
GAURI SHANKAR AND OTHERS— 
PrireTIFF4— EE 8PONDENTS, 

Limitation Act (IX of 1908', Sch. I, Art. 116— 
Hindu Law—Mortgage by manager of joint family— 
Suit to enforce morigage, or in alternative for persona 
decree against mortgagor—Limtation, 


A mortgage by the manager of a joint Hindu 
family, unless made for necessity or antecedent 
debt, is absolutely void, and a suit brought to 
enforce such a mortgage, after the death of the 
mortgagor, or, in the alternative, fora personal decree 
against the assets of the deceased, must be brought 
within the period of limitation prescribed by Article 
116 of Schedule I, to the Limitation Act. [p. 207, 
col. 1.] 

Appeal from the deeree of the Offisiating 
Subordinate Judge, Sitapur, dated the 29th 
November 1919. 

Messrs, A. P. Sen and Muzafar Husain, 
for the Appellante. 

The Hon'ble Pandit Gokaran Nath Misra, 
for the Respondents. 

Babu Chhatl Bihari Lal, for Respondents 


, Nos. 1 and 2, 


JUDGMENT.—This appeal arises out of a 
anit brought by the plaintiifs-mortgagees on 
the basis of a mortgage-deed, dated the 27th 
July 1907, executed by Anant Singh, deseased, 
the father of the first two defendants and the 
grandfather of the third. The mortgage 
ooyered p one-8n0a six pies share in Mauza 
Hussinpur which was joint family property, 
and the plaintiffs had obviously very little 
expestation of being able to enfore it as a 
mortgage, for while they asked, in tbe first 
place, for the sala of the mortgaged property, 
yət both in the body of the plaint and in the 
reliefs, they gave prominence to their alter. 
native prayer that in sase mortgaged proper- 
ty was not liable for payment of the amount, 
they should be given a personal decree realiz- 
able from the assets of Anant Singh. 

The sole issue in the appeal ts, whether the 
prayer for this relief is time-barred. The 
defendants pleaded Artiele 116 of the Limita- 
tion Aot. The mortgage wis a simple mort. 
gage and the period for repayment of the 
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mortgsge.mopney was fixed at three years 
from the date of the mortgage, expiring on 
Joly 27th, 1910. Under Artisle 116 the 
period of limifation would be six years from 
that date. It is eonceded by the learned 
Advocate for the respondents that if Article 
116 applies, the suit. ia beyoud time, He 
relied «n. Article 97 (“money paid upon an 
-existing consideration whieh afterwards 
fails") read with clause (b) of seetion "ë of 
the Transfer of Property Ast, and this view 
was accepted by the learned Subordinate 
Judge. His eontention is, that the mortgage 
was not void buf merely voidable at the 
instance of the defendants, and that his 
canse of action, under section 63 (b) of the 
Transfer of Property Ast, commeneed when 
hia Grat relief was refused by the judgment 
of the Court below. 


Now, unless pleintiffs ean bring their case 
within section : 8 of the Transfer of Property 
Act they haye no subaisting sanse of action 
fora suit at all. That section provides that 
a nortgagee san eue the mortgagor for the 
morrgage.morey in three oases. Clause (a) 
is where the mortgagor binds himself to 
re pay it. The covenant to re-pay is contained 
inthe second clauee of the: mortgage in 
guit whieh cays the period for the payment 
of the above entire amount is fixed as three 


years. Limitation for this sause of action 
expired three years before the snit was 
brought Clause (c) of the seation arplies 


only ta posse-sory roortgages. Clause b) on 
which the respondents rely gives & right to 
regoyer the mortgage money:— 


"Where the mortgagee is deprived of the 
whole or part of bis seaurity by or in ecnse- 
quence of the wrongfal ast or default of the 
mortgagor.” 

The only wrongful act. or default of the 
mortgagor whish aan be pleaded is the exe- 
eution of the mortgage deed itself. There is, 
however, no evidense, nor even any suggus- 
tion, that the mortgagee was in any way 
deeeived or misled by his mortgagor. There 
was admittedly no legal necessity or nantece- 
dent debt to justify the mortgage. here is 
not a partiele of evidense that the mortgagoes 
mace the slightest enquiry with a view to 
satiefying themselves as to the existease of 
any such necessity or anteseden: debt. lé 
must, therefore, be taken that the parties 


stood on an equal footing and that both sideg 
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knew very well that  Anant Singh was 
mortgaging prooerty whish he bad no right 
to mortgage. Under these sirdumatancas, 
it is not open to the mortgagees to come into 
Court and somolain that tbey have been 
deprived of their sesurity by any wrongful 
ast of the mortgagor, 

On the question whether Artisle 97 sould 
apply and whether the mortgage is void or 
merely voidable, we may note, inthe first plaoe, 
that this is not a oase in whioh property has 
passed oat of possession of the joint family 
under a sale-deed and the sons are saing to 
rasover it. Here the m-r'gagess are trying to 
enforee a simple mortgage against the joing. 
family property of whioh the members of the 
family have beso throughout and still are in 
undisturbed enjoyment, The respondents 
rely mainly on two oases in support of the 
view taken bythe lower Court. The first is 
a ease desided by the Privy Counsil in the 
year 1831, Hanuman Kamat v. Hanuman 
Mandur (1). The seaond, Ram Pel Jhan v. 
Mahadeo Pr.sad (2). is a oases of this Court, 
In the former case the plaintiff, who had failed 
to obtain possession uuder s sale deed exeaut- 
ed in bia favour by the head of the joint 
family, brought a separate soit for the return 
of the "purehese money. Their Lordships held 
that the ruit was barred by either Artiele 62 
or Artiele £7. [f the deed was a nullity, it 
was barred by Article 62, If tbe deed was 
merely yoidable, the consideration failed when 
the appellant was unable to resover posses 
sion and Artiele 97 applied, limitation run- 
ning from the latter date. The remarks of 
their Lordships were not mere cbiter dicia 
but were neoessary for the desision of the 
‘uit, but itis trab that they expressed them. 
selves with some hesitation. The passage 
which is meterial runs as follows: — 

"But their Lordships are inelined to think 
that the sale was fict necessarily void, but 
was only voidable, if objestion were taken to 
it by the other members of the joint family, 
If so, the ecnsideration did not fail ‘at once 
but only from the time when the appellant 
envdearoured to obtain possession of the pro. 
perty, ard being opposed, found himself un- 
able to obtain possession. There was then, 
at all events, a failure of consideration and 


hy 19 0, 123 (P 'O m A. 158 6 Sar, P. O. J, 
91; 9 Ind Dec. in. 8) 6 
(2) 6 Ind. Cag, 1016; 13 Q. O, 155, 
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he would have “had a right to sue, at that 
time, to recover baek his purchase money 
upon a failure. of consideration: and, there. 
fore, the ease appears to them to be within 
the enastment of Artiele 97.” 

This wasa sase of sale. The ease Eam 
Pal Jhan v. Mahadeo Prasad (2) desided by 
a Judge of this Court on Marsh 18th, 1910, 
wasa oase not of a simple mortgage bat of 
a usufrnetuary mortgage. The mortgages 
had obta’ned possession of the- property but 
was subsequently dispossessed on the ground 
that the mortgaged property was joint family 
property whish the mortgagors had no right 
to alienate, Mr. Ohamier said:— 

"The mortgage was a usufructuary mort- 
gage and there was no personal liability 
on the mortgagors so long as the mortgagee 
remained in undisturbed possession of the 
property. It appears to me that the soit is 
governed by Article 97 and is, therefore, well 
within time.” 

Neither of these sases is presisely on all 
fours with the present ease. On the other 
hand, the Calentta High Court in Sura 
Prisad v. Galah Ohand (3) a ease where 
a mortgagee was slaiming a personal remedy 
on the ground that the mortgage sould 
not be enforeed against the son, held that 
limitation » for a personal  dearee was 
governed by Artiola 116. "That ease is 
admittedly on alb fours with the present sase. 

Their Lordships in tw» resent eg3es have 
expressed themselves very definitely to tha 
effest that a mortgage exesuted by the 
manager of a joint Hindu family in respeot 
of oo pareenary property is absolutely void 
and  ineffestual. In Lachhman Prasad v, 
Sarnam Singh (4)  Vissount Haldane, who 
delivered the judgment cf the Conr: after 
referring to Lord Watson’s jadgment in 
Matho i arshad v. Mehrban ne (5), sams up 
AS follows: — 

“Now these are the EE As whish govern 
this and all other cases of the kind, and 
assording to these prinsiples thera oan be 
no doubt that the pregent mortgage is 
void." . : 

(3) 27 C 762: 14 Ind. Dee. (x. s ) 499. 

‘4 40 Ind. Cas 2814; 44 I A. 163; 16 A. L, J. 584 
2 P L.W v9: 410. W.N. 9905; 33.M L J. 39; 19 
Bom. L R.846; 280. L.J GW; 19:7) M. W. N. 516; 
6L W 9253 1, 39 A. 500e( P. (7). 

(5 VLA vé 4 C 157; 5 Sar. P O J 586; 
Rafique and Jackson's P. O. No. 12; 9 Ind. Dec. 
{Ne 8) 108 (P, Q). 
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Their Lordships held that the  mort- 
gage sreated no sharge even against the 
interest of the aetual mortgagor. Simi- 
larly, in the well known ease of Sahu Ram 
Ohandra v. Bhup Singh (6), their Lordships 
Say in express words that a mortgage or 
Bale of joint family estate exesuted by the 
father where neither legal necessity nor 
antecedent debt was established “would be 
entirely ineffestual.” In other passages in 
the judgment they deseribe it as being 
tantamount to a breach of trust, aa incapable 
of validly affesting the joint family estate 
and as invalid. These passages clearly 
indisate that, in their Lordships’ view, angh 
& mortgage as that now in suit is void 
and ineffestual from its inseption, It is 
wholly ineapable of affesting the joint family 
property and there is no question of the 
security failing at any subsequent date. 
This appears to be one of the few respeots 
in whieh a mortgage by the father of a 
joint family without legal nesessity stands 
on & different footing from a similar morte 
gaze executed by a Hindu widow. ìn 
regard to the latter the Privy Council say in 
t Gopal Mukerji v, Krishna Mahishi Debt 

h— 

"A Hindu widow is nota tenant for life 
but is owner of her husband's property 
subject to oertain restristions on alienation 
and subjeat to its devolving upon her hus- 
band’s heira upon her death, Bat she may 
alienate it subjest to sertain sonditions 
being eomplied with. Her alienation is not, 
therefore, absolutely void, but it is prima 
ficie voidable at the elestion cf the rever- 
sionary heir.” This was the ease cf a lease, 
bat their Lordships’ langnage is mfi- 
siently general to apply to a mortgage 
and it, has beeu applied to a mortgage in Deo 
Nonian Pershad v. Udit Narayan Singh i8). 

For the above reasons, we allow the 
appesi and dismiss the suit with oosts in beth 
Courts, 

Appeal allowed, 


(6) 39 Ind Cas, ur 4i I A. eds 21 C. W.N, 
R. ANG; 9B C. ud. "s 833 M. 3h d 14; (0917. M. 
Ww. 3 '439; 22 M. L T. 22; 6 L. W. 213; 39 A. 437 
(P. 0 

i7 ra 820; "4 T A. 87; PU RN E 5€. 
eL, J 3:4. 9 Bom L R 8505 2 M, L.T. 133; 17 M. L, 
J. 154: 4 A. L. FT. 328. P. O x. 

(8) 28 Ind, Cas. 208; 18 O, W. N. 940, 
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BAKHAWAT ALI KHAN Y, AMIR PRAMANIE. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 350 
or 1919, 

July 16, 1920, 

Present; —Mr. Justice Walmsley and 
Mr. Justiee Greaves. 
SAKHAWAT ALI KHAN AND ANOTHER 
— PLAINTIFF3— A PPELLANTS 
nersus 
AMIR PRAMANIK AND OTHERS— 


DEFENDANTS— RESPONDENTS. 
Mortgage-bond payable by instalments —Stipulation 
in case of default of one instalment—Bond, interpreta- 
tion of—Suit on bond —Limitation. 


An instalment mortgage-bond contained a clause 
that, “in the event of defaulb in payment of one kist 
then all the Lists being taken as defaulted the mort- 
gagors shall pay interest .fromthe date of the de. 
fault up to the year of final payment”: 

Held, that upon & true construction of the bond, 
the intention was that, in the event of default in 
payment of one kist, the whole of the amount was 
to be. paid, and interest on the whole of the 
‘amount was to be paid, 

Held, further, that a suit on the basis of the bond 
brought more than 12 yearsafter the date of the 
first default would be barred by limitation, 


Appeal against the deeree of the Subordi- 


‘nate Judge, Bogra, in Zillah Pabna and Bogra, 


dated the 2nd of October 1915, reversing 


‘that of the Munsif, First Court, at Bogra, 


dated the 26th of Marsh 1918, 
FAOTS appear from the judgment. œ 


Babu Monindra Nath Roy, for the Appel- 
lants.— The suit is based on an instalment 
"iórtgage-bond. The ease depends on the 
eonstruetion of the mortgage. bond. 
‘bond sontains the following provision,— if 
by laziness in payment of money of any 
'kist, we make default of any kist, then all 
the kisis being taken as defaulted we shall 
pay interest at the rate of Rs, 6-4-0 per 
‘month from the date of default of the kist up 
to' the year of final payment, Where is 
the provision that the whole amount would 
fall due in the eventofa default? The 
wording cannot admit of the interpretation 
that, in the event of default being made in 
payment of one kisi, the whole of the 
amount is to be paid and interest is to be 
paid om the whole amount. The mortgage. 
bond was executed on 28th February 1899. 
The eaüse of action arises on default on the 
day the payment is rtipulated to be paid 
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Tr to Jadab Ohandra v. Bhairab Ohandra 
1). 

Babn Bansarilal Sarkar for Babu Jogendra 
Narayan Mozwmdar, for the Rospondents, not 
salled, 

JUDGMENT, 

Gasaves, J.—The plaintiffs are the appel- 
lants and they appeal from a desision of 
the Subordinate Judga of Bogra, reversing 
a desision of the Manif, The suit was on 
an inatalment mortgags-bond. The first 
Court dssreed the suit and the second dir 
missed it on the ground of limitation, I 


“think the jadgmant appealed from is quite 


eorresb, The case depends on the eongjrua- 
tion of tha morigage. bonlin whish thare is 
a provision that, "if by laziness in payment 
of money of any kist of the kistibundi we 
(that is, the mortgagors) make default of 
one k'st then all the kiss being taken as 
defaulted the mortgagors shall pay interest 
at tke rate of Rs. 6 40 per month from the 
date of default of the kis up to the year 
of final payment.” I think that olearly 
means that, in the event of default being 
made in payment of one kisi, the whole of 
the amount is to b3 paid and interest is to 
be paid on the whole amount. 

"It is said thas this is not so and that 
there is no provision such as*one would 
expest to find that, in the event of default, 
the whole sum should besome due. But we 
must sonstrae the dosument as a whole 
and I think, upon the aorrecb interpretation 
of the dosument, the intention of the parties 
seems olear, This being sc, and inasmuoh 
a3 the defaulé was made in the payment of 
the kisi for 1309, the suit whish was not 
sommenced until long after the expiration 
of twelve yeara from tbe date of default, is 
clearly barred by limitation, 

The result is, that the judgment of bhe 
lower Appallate Court is eorrest and the 
appeal must aesordingly be dismissed with 
costs, 

W abuser, J.—I agree. 

= 


e Appel dismissed. 


(1) 81 C. 297. 
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OHANDAN t'aEMPEROR. 


ALLAHABAD HIGH COURT. 
Ormar Revision No, 872 or 1920, 
February 9, 1921. 

Present :—~Mr. Justice Walsh and 
Mr, Justice Ryves. 
OHANDAN AND ANOTHER —ÁPPLICANTS 
UOT SUS 


EMPEROR— Opposite Party. 
Criminal Procedure Code (Act V of 1898), s. 345— 
Penal Code (Act XLV of 1860), s. 323— Several 
persons charged joimtly—-Offence compounded against 
one, effect of, on the remainder. 
‘ e 


When several persons are accused of having 
joiajly committed an offence under section 328 of 
the Penal Code, and the complainant compounds the 
offence against one of them personally, such com- 
pounding does not affect the case against ary of the 
other accused, 


Criminal revision from the order of the 
Sessions Judge, Mnuttra, dated the 23rd 
November 1920. 

Mesars. O. Ross Alston and Ram Nama 
Prasad, for the Applisants. 

Mr. R, Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—This is an applieation in 
revision under the following sireumstanaes : 
The complainant charged four persons 
with having assaulted him, eausing grievous 
hurt. The offense sharged against them 
all was, therefere, desoribed as punishable 
under section 325 of the Indian Penal Code. 
«One of the four abssonded, but the other 
three appeared to stand their trial. The 
medieal evidence showed that “grievous 
hurt" had not been oaused, and, in son- 
sequence, the aharge was altered to one of 
simple hurt, under sestion 323 of the 
Indian Penal Code, The complainant then 
petitioned the Court to aequit one of the 
asoused, who was a minor, on the ground 
that he had aompounded theoffense against 
him personally, but desired the Court to 
proseed against the other ascused persons. 
The Court, thereupon, acquitted the minor. 
The other accused then petitioned the Court 
elaiming that the sqmpounding of the offense 
against one of the original aesused persons 
amounted in law to the eompounding of the 
offence against them all, and they relied on 
two decisions, Ohandra Kumar Das v, 
Emperor (1) an 


(1) 7 C, W. N. 176. 
14 
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1 
Sagar Singh (2), The Magistrate rejected 
their petition relying on Muthia Naik 
v. Emperor (3). From that order an 
applisation was filed before the Sessions 
Judge who rejeoted it. Hense this appliea- 
tion to this Court. 

As there was no desision of this Court 
on the point, and as three High Courts 
had taken a different view of the ques. 
tion, if was referred to a Banoh of two 
Jadzes, 

It seems to us that the view taken by 
the Madras High Court is right. What the 
complainant came into Oourt with was an 
assusation against four persons, eaeh of 
whom, he said, had assaulted him. He filed 
one oomplaint against all four, basausa all 
four together, at the same time assaulted 
him and, under the law, all four sould be 
tried together, as was obviously most son- 
venient. There had been in reality, if hia 
allegations were true, four assaults, or 
offencea punishable under sestion 323 of the 
Indian Penal Oode sommitted more or less 
simultaneously. In one sense, it was a joint 
offence, but it was also a separate offense 
on the part of each assailant. It seems to 
us, therefore, that the compounding of the 
offence against one of them sould not affeat 
the sase against any of the others, We, 
therefore, think that the order of the Oourt 
befow was right and direct that the papers 
be returned, 

Application rejected, 


(2) 58 Ind, Cas, 824; 1 P. L. T, 32; 20 Cr. La J. 
82 k. 2 
ES 43 Ind. Cas. 592; 41M. 333; 19 Cr. L, J 
176. 


. 
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GOBORDHONE DAS t, DOOLICHAND, 


CALCUTTA HIGH COURT. 
ORgrIMINAL Revision No. 1217 cr 1920. 
Mareh 1, 1921. 

Present:— Sir Lanselot Sanderson, KT., 
Chief Justice, and Mr. Justise Richardson. 
GOBORDHONE DAS DEORA —A cousgp— 
PETITIONER 
tersus 

 DOOLICHAND SETHIA AND OTHERS 


e ——ÜonuPLAINANTS—OPPosiTE PARTY. 

Calcutia Rent Act (III of 920, B. G.), s. 20— 
Rules under the Act, r.4—Criminal Procedure Code 
(Act F of 1898, ss 4 (0', 5 :2)—8. 20, whether 
ultra, vires, and whether creates new criminal offence 
—R. 4, whether an enactment and ultra vires, 


Section 20 of the Calcutta Rent Act, because it 
invests the President of the Tribunal with a summary 
power to try criminal offences, and because if 


` thereby constitutes a new Criminal Court, is not 


ultra vires of the Legislature of the Governor-in.- 
Council of Bengal, [p. 215, col. 1.] 

The acts enumerated in section 20 of the Act 
come within the definition of "offence" contained 
in section 4 (0) of the Criminal Procedure Code, 
and create new criminal offences. [p. 216, col. 1 ] 

Rule 4, of the rules framed by the Local Govern- 
ment of Bengal under the Calcutta Rent Act, is 
notan “enactment” within the meaning of section 
§ 2) of the Criminal Procedure Code, and not 
having been enacted with the previous sanction of 
the Governor-General-in-Council, and its effect 
being to repeal or alter the Criminal Procedure 
Code, by providing that offences created by the 
Act shall be dealt with in accordance with the 
provisions of the Civil Procedure Code, instead 
of in accordance with the provisions of the Criminal 
Procedure Code, is ultra vires of the rule-making 
power conferred on that Government. [p. 217, col. 


1.) 
FACTS appear from the judgment, 


Mr. T. 0. P, Gibbons, Advosate-General, 
(with him Mr. M, Ashraf Ali, Deputy Legal 
Remembrancer, and Babu Atulya Oharan 
Bose), for the Government showing 
sause submitted.—This Rule was _ issued 
tunder seotion 20 of the Oaleutta Rent Ast 
(Bengal Aot 111 of 1920) on two grounds:— 
I, For that the provisions of section 20 of 
the Caleutta Rent Aot, so far as it has invest. 
ed the President of the Tribunal created for 
a different purpose under gestions 70-72 of the 
Calontta Improvement Act with power to 
try a eriminal sase, and has thereby sreated 
a new Criminal Court, is uléra vires of the 
Legislature of the Governor of Bengal. II, 


+ 


For that rule 4 framed under seotion 23 of, 


the Rent Àot for regulating the prosedure 
iu enquiries by the President of the Tribu. 
nal, in so far as it hes provided that the 
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prosedure laid down in the Code of Civil 
Prosedure should apply, is ultra vires, being 
repugnant to the fondamental prinoiples 
and the proeedure to be adopted in trials of 
offences as prescribed by the Code of 
Criminal Prosedure.” 

The word "President" refers to the Presi- 
dent of the Calentta Improvement Trust 
Tribunalin seotion 20 of tho Rent Aot, Refers 
to sections 70, 71 and 72 of the Caleutta Im- 
provement Trust Aot (V of 1911 B. O.). The 
material fasts are these. The building in 
question ik let out to a large number of: 
people. The tenants complained under seo- 
tion 20 of the Rent Ast on the ground Mat 
the landlords bad wilfully disaontinued the 
supply of unfiltered water to the building. 
Sanstion under sestion 20 was granted by 
the Rent Controller, and the President of the 
Tribunal, holding that the aots complained of 
were punisbable under the seotiop, fined the 
landlords, Their complaint is now that the 
President who has fined them baving been 
an offiser created for a different purpose 
rnder a Bengal Act has now been sonvyerted 
into a Criminal Court. I submit he is 
chosen beeause he is a person of authority. 
Itdoes not matter who and in what ospa 
sity he may act. He might have, been the 
Chairman of the Oalentta Corporation. The 


"Tribunal eonstituted under the Improvement 


Act is for the purposes of compulsory land 
acquisition. The President bas been ebosen, 
besause he has been found to be a person 
qualified to deal with gares under sestion 20 
of the Rent Ast, Under other Asts exastly 
the same procedure has been followed. Under 
the Code of Civil Prosedure, sestion 32, the 
Oourt is empowered to fine or oall upon a 
person to furnish sesurity, in default to oom- 
mit him fo prison even. Take another in- ` 
stanse, the High Court has power to imprison 
for sontempt. Then, under seation 58 of the 
Bengal Tenaney Aot, when there is provision 
for imposition of fine after a summary enquiry, 
Then, under the Bengal Survey Ast of 1875, 
sections 57-58 presornibe similar powers. In 
all sriminal eases under the Indian Penal 
Code fines are inflisted and in default there is 
punishment of imprisonment. The President 
has no sugh power. ‘le has to order distress 
for the realigation of the fine in default. The 
President, when he acts under fhe Rent Ast, 
aots entirely in a capacity different from hia 
position as a President of the Tribunal, 
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Rafers to sestions 172, 174 of the Caleutta 
Improvement Act. The fine imposed inthis 
ease, I submit, is purely of a oivil nature. The 
duties of the President of the Tribunal oan 
be performed by Civil Courta of competent 
jurisdistion in the Mofasstl, I submit 
criminal proaeedings sannot be revised through 
& Civil Court. Under the Indian Penal 
Code "offense" has been defined to be punish- 
able under that Code or any losal laws. 
Refera to sections 40-41, Indian Penal Code. 
At most, the present oase may ogme under 
an offense under a local or spesial law. An 


offance punishable under the ariminal law 


is to ba tried by a Magistrate. 


[Rromanpsos, J.—Lock at sestion 5 of the 
Criminal Procedure Coda. | 


That I submit refersto different Oourts, 
e. g., martial law in military offense. The 
section is wide enough to suppor) my sonten- 
Tim Rsfers to Parmeshwar Ahir v, Emperor 

1). 

Babu Mohendra Nath Hoy (with him Babus 
Peary Mohan Ohaotisr? and Srish Ohandra 
Biswas), for the Opposite Party.—Section 
20 of the Rent Act authorises the President 
to impose a fine in ease of disturbanee fo 
any rights in respect of the premises in 
Oalentta, The proeedure to ba followed is 
as provided for tn the Civil Proeedure Code. 
The losal Legislature has power to make 
such provisions, Refers to sestion 79 of the 
Government of India Ast. The Criminal 
Prosedure or the Oiyil Proasdure Codes 
- being passed by the Government of India 
it would be quite eompetent for a losal 
Legislature to modify their provisions. The 
Rent Act was passed with the previous assent 
of the Governor-General in Council. Henos 
‘I submit the provisions of gestions 20 are 
not ultra vires. They are quite legal and 
valid. In oonsidering rules framed under 
a Statute, the first test to be applied is, wha: 
ther the rule is repugnant to the Statute 
itself. Here rule 4 is mot so repugnant is 
- apparent on a refererfee to section 24 of the 
Statute. The Statute itself gives the Pre- 
sident of the Tribunal the same powers and 
jurisdistion as that of a prinsipal Civil Court. 
If what has been sabmitted is sound, then fur- 


(1) 44 Ind. Cas. 185; 3 P. L. J.537;4 P, L W. 157 
(1918) Pat, 97; 19 Cr, L, J. 281 (FB). 


. ther question arises. 
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Even if the provisions 
of reation 20 oreste an offence, then section ò 


of the Criminal Prosedura Code also does not 


stand in the way of its being applied. That 
section is applisable subjeeb to the provisions 
of any speoial legialation. The President of 
the Tribunal has been created by an Aot of 
the Government of India. There is nothing to 
prevent the Legislature from investing him 
with aertain other duties under another Aot 
of the same Legislature. 

Mr, Gregory, Counsel, appeared for some of 
the Opposite Party. 

Babu Dasarathi Sanyal (with him Babua 
Manmathanaih Mukerji, Debendra Narain 
Bhattacharjee, Santosh Kumar Pal and Lalit 
Mohan Sanyal), for the Petitioner.—My sub- 
missions are two-fold:—(1) That the Bongal 
Legislature has no power to oreate any Court 
sivil or eriminal, (2) and that certainly it 
has no power to create a Court whioh affects 
the jurisdiation of the British Parliament. 
In this oase the Lettera Patent under the 
Indian High Courts Act has been affeoted, 
Sesondly, assuming suoh a Court is estab- 
lished it is a Oriminal Court, The offense is an 
offense within the meaning of sestion 4 (c) of 
the Criminal Prosedure Code and, therefore, is 
triable under the provisions of the same 
Code under sestion 5 subjest to an enastment 
regarding the mode of trial. It is not subjest 
to any enactment modifying the mode of 
trial. There is a distinstion between an “‘en- 
actment” and “rules.” Refers to General 
Clauses Aot (X of 1897) where the two terms 
have been defined in sestion 3 (17), (47). 
The " enastments?" are of the Legislature. 
"Rules? may be framed by any body appointed 
by the Legislature. An "enastment" cannot 
be madified by "rules," As regards the first 
point in Parmestwar Ahir v. Emperor (1) the 
question was whether the Governor-General-in- 
Council has power to ereate any Courts. Edo 
not for & moment dispute ita powers as repre- 
sentativeof the Crown to ereate Courts which 
is a special prerogative of the Crown e.g., the 
King’s Courts in England. Gradually, in 
England, the Crown in Parliament ereots 
Courts. With regard to India the Parlis- 
ment has to take sanstion from the, Crown 
by the issue of a Letters Patent from the 


eKing. That shows that it is the Sovereign 


power whioh oreates Courta There ia 
always a distinction between ereating Courts 
and passing legislative measures, There is 
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no power in this sountry on legislative powers 
to ereate Courts. The Governor Generslin. 
Council may make laws for all persons and for 
all Courts. See section 65 of the Government 
of India Aot, 1915, Refers to Ilbert'a Govern- 
ment of India Aot (5th Edition) 203. The 
Governor-General- in- Gounsil, apart from sta- 
- tutory powers, has power as representative of 
the Sovereign to sreate Courts. The history 
of the English Constitution will show this. See 
Halsbury's Laws of England, Volume IX, 
page 17; Blackstone, Volume I, page 279; 
Halsbury's Lawsof England, Volume VI, para, 
610 (as to conquered countries). in Canada 
also seation 25 of Chapter 63 of 27 and 28 
Viet, (1865). See Burge's Colonial and 
Foreign Law, (1£07), page 212; Halsbury’s 
Laws of England, Volume VÍ, page 426, With 
regard to this country the power of ereating 
Courts is confined to Parliamentary Statutes 
and the prerogative of the Crown. 

L SANDERSON, C, J.— How does it affect the 
Parliamentary Statutes ?] 7 

It affects the Indian High Courts Aot; 
Part IX of the Government of India Aot. 

[Saxpergon, O. J.— The Letters Patent is 
not an Ast of Parliament, It is made by 
Sovereign in Counsil. | 

That has been made part of the Ast of 1915, 
See section 106, It affeots the jurisdiotion 
of the High Court whioh has power | to 
exersice appellate jurisdistion in criminal 
proeeedings, The Court of the President is 
a Criminal Court. Under the Letters Patent 
the High Court has and had jurisdiction 
over all Criminal Courts in Bengal Divi- 
sions, to exereise revisional and appellate 
jurisdietion by virlue of sestions 27 and 28 bf 
‘the Letters Patent. Necessarily, therefore, 
the Aot would be ulfra vires if it in any way 
affests the Letters Patent. Those sections 
are part of the Government of India Ast, 
Hense, under the Rent Act the sentenee 
passed by the President does not some 
within the appellate or revisional jurisdie- 
tion of the High Court, Therefore, the power 
of the High Court has been taken away by 
the Bengal Act. He is, however, said to aat 
under the Civil Proosdure Code under whieh 
there gannot be any provision for appeal 
or revision, The Bengal Legislature has no 
power at all to create Courts, Only threee 
instenses arg to be found from 1867-19920, 
(1) Tho Bengal Tenaney Aot confers tho 
power on the Colloetor in summary cases, (2) 
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the Survey Ast and (3) the Rent Ast. The 
power of the Bengal Legislature has never 
been disputed but the question is still open 
and willhave to be desided. Then as regards 
the point made by the  Advosate-General 
ofa eivil fine. A fine isa fne and there 
eculd be no distinetion between a civil fine 
and a criminal fine, because there is no im. 
prisonment preseribed in case of default. In 
the Osleutta Improvement Act itself oertain 
offences have been created whish are triable 
by the Magistrate. The true criterion of 
whether an offence is sivil or oriminal ia 
the punishment that is inflicted. See J anges’ 
History of English Criminal Law, Volume 
I, page 5, "The right to punish " is the first 
thing to be considered in such.oases. 

[Saxperson, C. J.—Look at elause 27 of 
the Letters Patent which you say has been 
infringed. | 

The power of appeal therein given is taken 
away. Similar power of revision given by 
olause 28 has been also taken away. Refera 
to sestion 106 of the Government of India 
Aet. It provides for the amendment of the 
Letters Patent Aet. Notwithstanding the 
repeal of the Indian High Courts Aot its 
provisions are all embodied in the Govern- 
ment of India Ast, Refers to section 113. 

- [Saxperson, O. J.—Assuming that the 
offence here is criminal, howedo you show it 
isa Oriminal Court ?] 

There is a complaint under the Rent Ast 
and the right to punish is vested in the Pre. 
sident. That is the test of a Criminal 
Court. 


[Saxpersox, O. J.—Then, what about the ; 


Court of Record ?] 

I submit the Courts of Record e. g., the 
High Court, have an inherent power of 
punishing in spite of any statutory provisions, 
to maintain their dignity and prestige, That 
is an exception. All other cases will have to 
be tried by the Criminal Courts. 

[Sawpergoy, O. J.— What about the Magia- 
trates ?] " 

They were there fforng before the days of 
the Hast India Company. There were also 
superior Courts, the Sadar Dewani and the 
Sadar Nizamat Adaluis, whioh were subse» 
quently incorporated in the High Court. 
So that the Courts were there and the 
Governor-General-in-Counsil was authorised 
by the Indian Counsils Aet to make laws for 
those Courts, Refers to Oowell’s Constitu. 
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tion of Criminal Courts, pages 20.29; Burge's 
Colonial and Foreign Ast (Chapter on India), 
page 161. The power to sreate Courts 
belongs exolusively to the Orown, even in 
sountries where responsible Government pre- 
vails, India at the present moment is 
between a responsible Government and a 
Crown Colony. 


Turning now to the sseond branch of 
my argument, I submit the Court of the 
President of the Tribunal is a Criminal Court 
and the trial is to bs held in acsordanse 
with the provisions laid down if the Code 
of Oriminal Prosedure, Power is given to 
the losal Legislature to make rules and 
if may direst the prosedure to be followed 
in oertain cases, In the present ease the 
President ia empowered to follow what 
prosedure he thinks fit. Until a rule is made, 
there is no manner of regulating the evast- 
ment, A rule might not be a part of an 
enaatment, I submit the Legislature has no 
power to make rules having forse of an 
enactment. Supposing the Loosl Govern- 
ment had made no rules, what would have 
been the enactment? I submit seation 23 is 
not an enactment within the meaning of 
sestion 5 of the Criminal Prosedure Gode, 
Hense a° rule made under that section also 
gannot have the forse cf an enactment, 
Here was no provision in the Statute that the 
rules will be taken as part of the Act 
itself. 


Two kinds of enquiries have baen provided 
for in the Rent Aot, (1) sestiona 16 and 17 pro. 
vide for enquiry by the Rent Controller, (2) 
sestion 20 provides for enquiry on the oom: 
plaint of the party aggrieved, by the Presi- 
dent of the Tribunal, The trial of the 
offense somplainsd of under sestion 20 of the 
Act would, therefore, be trial of a summary 
ease as provided for in the Code of Criminal 
Prosedure. And in the rules thera is no 
diatinetion between ordinary and summary 
enquiries; The  proosedings start with a 
somplaint, The provistons of sestion 5 of 
the Indian Oaths Act (X of 1873) are, there- 
fore, contravened, The superior Legislature 
has not assented to such a prosedure. 
Under the cireumstanses, I submit it is a 
eriminal offeneg and there ought to have 
been a trial under the Code of*Criminal Proe 
cedure. 

. The Adyocate-General replied briefly. 
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JUDGMENT. 


SANDERSON, O. J, — The Rule in this ease 
was obtained by one Gobordhone Das Deora, 
who alleged in his petition that he is 
the son of Hari Bux Deora, the pro- 
prietor of the firmof Hari Bux Gobordhan 
Das.’ 

The prosesdings, in respestof whish the 
Rule was granted, were begun by a som- 
plaint by several tenants of certain premises, 
No, 46, Strand Road, Caleutte, against their 
landlord or landlords Hari Bux-Gobordhan 
Das under section 20 of the Calentta Rent 
Ast, 1920, onthe ground that the landlords 
had wilfally discontinued the supply of 
unfiltered water fo the urinals and privies in 
the premises by dissonnesting the inlet and 
outlet pipes of the reserve tanks and by remov- 
ing a forse pump whioh was attached to the 
vertical inlet pipe and had thereby disturbed 
the easements annexed to the premises. 


The Rent Controller accorded “‘sanstion 
to the prosssution of the defendant-londlord 
Hari Bax-Gobordhan under seation 20 of tha 
Caleutta Rent Act." 

The President of the Tribunal appointed 
under sestion 72 of the Caleutta Improve. 
ment Ast, 1911, held an enquiry into the 
complaint, and came to the conslasion that 
the aota complained of ‘were done in the 
fresense and under the order of the opposite 
party, Gobordhan, and that they were done 
wilfully with the object of rendering the pipas 
and the pump unserviseable and of disson- 
nesting the supply of the unfiltered water to 
the premises.” N 

Hs further held that che asta whish 
the opposite party, Gobordhan, had basen 
proved to have committed are punishable 
unfer section 20 of the Calontta Rant Act” 
ani he direated thatthe petitioner should pay 
a Sna of Rs, 250, and that he shonld pay to 
the somplainants Doolishand and Ratanehand 


Rs. 205 for costs. 
The Rule was granted on two grounds: — 


1. “For that the provision of seation 20 
of the Rent Aot of Calentta, 1990, so far 
as ib has invested the President of the 
Tribunal, ereated for a different purpose 
under sections 70, 71 and 72 of the* Calentta 
Improvement Act, (V of 1911, B. O.), with 
power to try a sriminal ease, and thereby hag 
ereated a new Criminal Court, 19 uléra vires of 


Ld 


4 
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tho Legislature of the Governor-in-Qounail of 
Bengal." 

2. "For that rule 4 framed under 
seotion 23 of the Rent Aot for regulating the 
‘prosedure in enquiries by the President of 
the Tribunal, in so far as it has provided 
that the prosedure laid down in the Code 
of Civil Prosedure, 1908, should apply, 
is ulira wires, being repugnant to the 
fundamental principles and the prosedure 
to be adopted in trials ofoffences as pre. 
seribed by the Criminal Prosedure Code." 

The learned Advyosate-General for the 
Crown, Mr. Gregory for some of the tenants 
and Mr, M.N, Roy for Dooliehand and 
Ratanehand showed  oeause and the main 


‘grounds of their argument were that the 


provisions of sestion 20 of the Rent Aot 
did not create a sriminal offense, that the 
proeeedings in question were not oriminal 
proseedings, that even if the aets in ques- 
tion sonstituted a oriminal offense the 
previous sanetion of the Governer-General 
had been obtained under section 79, sub. 
seation (2) of the Government of India Aet, 
1915, to the passing of the Rent Aet, and 
consequently the Losal Legislature of Bengal 
had power to salter the provisions of the 
Code of Criminal Procedure, and sould 
apply a new prosedure to a new offense, 
that the “President of the. Tribunal’ was 
eonstituted under the Rent Ast a Civil 
Court with power to ixfliot a fine whieh soul 
only be realised by distraint npon the move- 
able property of the person fined, that tha 
Rent Ast did not contravene the pro- 
visions of the Code of Criminal Procedure, 
and that rule 4 was not repugnant to the 
Rent Aot. * 
On the other hand, Mr. Sanyal and Mr, 
M.N. Mukherjee appeared in support of the 
Rule, and, amongst other arguments, urged 
that the Loosl Legislature had no power 
to create a new Criminal Court, or to 
create a Court whieh would affect the 
jurisdistion given to fhe High Court by 
the Letters Patent, that sestion 20 of the 
the Rent Ast, oreated a sriminal offense 
within the meaning of the Code of Criminal 
Prosedure, and, therefore, that susah offense 
should be tried nuder the prosedure pro. 
vided by*the Code of Criminal Prosedure— 
“subjeat to any enastment for the time 
being in forsee regulating the manner or 


place for investigating, enquiring into, trying 
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8 
or otherwise dealing with sueh offenses” as 
provided by section 5 (2) of the Code of 
Oriminal Prosedure : that rule 4 of the 
| Caleutta Rent Rules, 1920," was not an 
“enactment” within the meaning of the 
above mentioned sestion. 
The objest of the Ront Ast is stated 
in the preamble, viz., tc restriot temporarily 
the inerease of rent in Calentta. 


Sestion 2 defines the "Standard Rent.” 

Seetion 3 gives power to the Losal Govern- 
ment to appoint a Controller for any area in 
whieh the Ast is in operation. 

Sestion 4 provides that "subjest to the pa 
visions of the Aot, where the rent of 
premises is inereased to exeeed ilia ntandicd 
rent the amount of such exeess shall, notwith- 
standing any agreement to the eontrary, be 
irrecoverable,” 

Sestion 11 provides that “no order for 
ejeatment is to be made if rentis paid at the 
allowable rate, and, the sonditions of the ten- 
aney are performed." 

Sestion 15 deals with the duties and powers 
of the Controller: 

Sestion 17 sub-sestion (2) gives power 
ta the Controller to sompel the produstion of 
dosuments in the same manner as provided in 
the sase of a Court by the Code of Civil Pro. 
cedure, 1908: 

By sestion 18 provision is, made for the 
revision of the Controller's decision fixing 
the standard rent by the “President of 
the Tribunal! in  respeet of premises in 
Calentta, and by the prinsipal Civil 
Court .of Original Jnrisdistion in the 
Distriat in the sase of premises ontside 
Caleutta: 

By sestion 19, provision is made for 
the imposition of a penalty for resovering 
rent in excess of the standard rent: 

And by sestion 20 provision is made for the 
imposition of a penalty for disturbanee of 
easements, ote. 

The sestion is as follows:— 


44 . . " 

Whoever, in any oase in whieh an 
order or deeree for the e recovery of any 
premises is prohibited under seotion ll, 
without the previous written eonsens of the 
Controller, or save for the purpose of 
effesting repairs or eomolying with any 
Munisipal requisition, wilfully disturbs any 
easement annexed to any premises, or 
remover, destroys, or renders unserviseable, 
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anything provided for permanent use there- 
with, or dissontinues any supply or service 
somprised ‘in such rent, shall, on the 
somplaint of the party aggrieved, be liable, 
on the first oesasion, to a fine whish may 
extend to five hundred rupees, and on a 
second or subsequent  ocsasion, in regard 
to the same, or any other premises, to 
a fine which may extend to one thou- 
sand rupees, to be imposed, after summary 
inquiry, by the President of the Tribunal 
or the prinsipal Civil Court, as the sase may 
be.” 

It, therefore, appears that thb main pro- 
visions cf the Act are to fix a standard 
rent, to provide that rent exseeding the 
standard rent shall be irresoverable, subjeot 
to the provisions of the Act, and to provide 
that no order for ejectment should ba made so 
long as the rent allowable by the Ast is paid 
and the sonditions of the tenansy -are per- 
formed.. 


It is obvious that these provisions by 
themselves might not be sufficient to attain 
the objest of the Ast, and if might be 
possible for the landlord in eertain eases, 
where he had sontrol over the servises to 
the premises, to dissontinue such services 
and so render the premises uninhabifable, 
so that the tenants might be forsed to 
leave the premises, and the object of the 
Aet might be frustrated. Oonsequently, 
the provisions of sestion 20 were neoss- 
sary for the effestive working of the Act, 


With regard to the first point, víz., that 
sestion 20 of the Rent Ast,so far as it 
has inyested the "President of the Tribunal” 


with power to try a oriminal oase and, 


thereby bas sreated a new Oriminal Court, 
is ultra vires of the Legislature of the 
Governor-in-Couneil of Bengal, assuming for 
this part of my judgment that the subjeet- 
matter of the complaint in this ease aon- 
stituted a sriminal offenae within the mean- 
ing of the Code of Criminal Procedure, and 
that the “President of the Tribunal,” when 
asting under the. provisions of  seation 
20, may be said to be a Criminal Court, 
in my judgment, the seetion (apart from 
the question of the rule 4) is not ultra 
vires. ‘ 

By seotion 79 (1) of the, Government of 
India Aot, 1915, the Loval Legislature has 
power (subjeet to the provisions of that 
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Act) to make laws for the penos and good 
Government of the territories for the time 
being constituting that provinse and by 
sestion 79 (2) tha Local Logislature of 
any provinae may, with the previous sang- 
tion of the Governor-General, but not 
otherwise, repeal or alter, as to that pro: 
vinse, any law made either before or after 
the csommensement of this Act by any author- 
ity-in British India other than that Loeal 


Legislature. 
By sub.seotion (3) sertain matters are set 
out with respeet to  whish the  Losal 


Legislature may not without the previous 
sanstion of the Governor General, make cr 
take into sonsideration any law—and by 
sub-sestion (4) the Loeal Legislature of 
any .provincs has not power to make any 
law affesting any Act of Parliament, 

The Rent Act resites that the previous 
sanction of the Governor General has been 
obtained under sestion 79, sub.seetion (2), 
of the Government of India Aot, 1915, 


` to the passing of the Ast, and, in so far 


as sestion 20 of the Rent Act repeals or 
alters the provisions of the Code of Criminal 
Prosedure, as to the Tribunal before whieh 
and the manner in whioh the offense 
referred to in the above-mentioned section 
is to be dealt with, in my judgment, tho 
Lo»oeal Legislature had power with sueh sano- 
tion to enast the provisions of that seation in 
pursuanse of the provisions of seetion 79, sake 
gestion (2), of the Government of India Act, 
1915, 

The learned Vakila who supported the 
Rule have not satisfied me that the pro- 
visions of sestion 20 of the Rent Ast have 
affested “any Aat of Parliament or the Lotters* 
Patent and the learned Advyoesate General 
admitted the jurisdietion of this Oourt to 
revise the order of the "President of the 
Tribunal.” 

For these reasons, in my judgment, the 
first ground relied upon is not szffisient to 
justify us in holding that seation 20 of the 
Rent Act is ulira vires, l 

With regard to the seeond ground on whieh 
the Rule was obtained: rule 4 was made by the 
Governor of Bengal inCouneil in pursuanse of 
gestion 23 of the Rent Ast, and the rule pro. 
vides as follows: — E 

"In making enquiries under the Ast, the 
Controller or the President of tha Tribunal, 
should follow as nearly as may be, the prose, 
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dure laid down in the Code of Civil Procedure, 
1908, for the regular trial of suite, the 
gubstoneo only of the evidenee being resorded 
as in unappealable eases.” It was agreed 
during the eourse of the argument that the 
rule applied to the matter now under oon- 
sideration. 

In my judgment, the subjeat-matter of the 
somplaint in this ease sonstituted a oriminal 
offence, 

By sestion 4 (o) of the Code of Criminal 
Prosedure “offense means any ast or omis- 
sion made punishable by any law for the 
time being in foree.” These are very wide 
words and in my judgment are suffiolent 
to eover the acts referred to in seotion 
20 of the Rent Aot. The fast that the 
words “offense” and “punishable” are not 
to be found in seotion 20, in my judgment, 
does not affeet the question, The real 
nature of the matter must be looked at; 
and when so looked at the section, in my 
judgment, does ereate a new  eriminal 
offense, The persons: against whom the 
somplaint is proved, is rendered lable for 
a fine of Rs. 500 on the first ossasion, and on 
a subsequent occasion to a fine of Rs. 1,000, 
it ia impossible, in my judgment, for 
us to say thatsucha fine is not "punish. 
ment” in the ordinary meaning of the 
word. 

The aots referred to in the seetion are 
made punishable by a law for the time being 
in foree, viz., the Rent Act, and sonsequently 
they are within the abovementioned defini. 
tion, 

Nor does the faot that the enguiry is to 
be made by the “President of the Tribunal” 
“in the one ease, and by the prinsipal Civil 
Court in the other sase, prevent the pro- 
seedings being of a sriminal nature, The 
"President of the Tribunal" would be tn 
appropriate Tribunal to deal with the ques- 
tion of standard rent, and the matters whioh 
would: have to be considered in oonnea- 
tion therewith; and, having appointed him 
as the Tribunal in respeot of suoh matters, 
it wonld not be unreasonable for the Legia- 
lature to invest him with the powers eon. 
tained in sestion 20 of the Rent Aot, 
which, as I have already pointed ont, 
were naseagary for makirg the Ast completely 
effcstive. 

The question then arises, was it competent 
to the Loeal Iregislature to provide by a 
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Rule that the President of *the Tribunal, 
when enquiring into a criminal offense punish- 
able with a fine under seotion 20 of the 
Rent Aet, should follow, as nearly ag may 
be, the prosedure laid down in the Code of 
Civil Prooedure for the regular trialof aivil 
suits. Without this rule the prosedure to 
be followed in such a case, would ba the 
prosedure contained in the provisions of the 
Code of Criminal Prosedure, whieh would 
be a proeedure:natural to the matter in ques- 
tion. 

Section 5 of that Code provides as fol- 
fows:— ° 

(1) All offenses under the Indian Penal 
Code shall bs investigated, inquired into, 
tried, axd otherwise dealt with according to 
the provisions hereinafter eontained." 

"(2) All offenses under any other law 
shall be investigated, inquired into, tried, 
and otherwise dealt with ascording to the 
same provisions, but subjest to any enaot. 
ment for the time being in forse regulating 
the manner or place of investigating, inquir- 
ing into, trying or otherwise dealing with 
such offenses.” 

Prima facie, therefore, the provisions of 
the Code of Criminal Prosedure would apply 
unless ib oan be said that there is an enact. 
ment for the time being in foree regulating 
the manner or plase of invertigating, enquir- 
ing into, trying or otherwise degling with the 
offence, 

It was argued that rule 4 is sueh an 
"enactment" within the meaning of sub- 
gestion (2) of section 5 of the Code of Criminal 
Prooedure, 

The rule, in my judgment, is not an "en- 
, astment” in the ordinary meaning of the word 
“in its legislative sense. For the purpose of 
ascertaining the meaning of "enactment" 
referense was made to the definition of the 
word in sestion 3 (17) of the General Olanses 
Ast, 1897, whish provides that "enactment" 
shall inelude a Regulation (as thereinafter 
defined) and any regulation of the Bengal, 
Madras or Bombay code, and should also 
inslude any provision "contained in any Aat 
or in any such Regulation as aforesaid, As 
to the power of the Loaal Legislature to make 
Regulations, section 71 of the Government of 
India Act, 1915, is material, That seation 
provides that & Bemilation broposed by the 
Losa! Government must be submitted to the 
Governor-General in Qouacil for approval, 
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The above-mentioned definition, though not 
sonslusive, throws light upon the meaning of 
“enaetment” and goes to show that the word 
would not ordinarily mean a "Statutory Rule." 
Consequently, in my judgment, rule 4 is not 
an “enaotment” within the meaning of sestion 
5 (2) of the Code of Oriminal Prosedure. 

The Rule is not part of the Ast and it is 
not direatly enacted by the Legislature with 
the previous sanetion of the Governor-General 
and yet the effest of the rule, if valid, is to 
repeal or alter the Code of Criminal Procedure 
and to provide that the new offense created 
by seetion 20 of the Rent Aot, shall be dealt 
within aecordanee with the provisions of the 
Civil Procedure Code inetead of in asaordanse 
with the provisions of the Criminal Prooe- 
dure Code. 

It was urged that the Rent Aot itself oon- 
templated the procedure of the Civil Prose. 
dure Code being used for the purpose of the 
Rent Aot, and reference was made to scotion 
17: but that sestion dealt merely with an 
enquiry by the Controller and his power to 
enforce the attendance of witnesses and the 
produation of dosuments to whieh matters the 
provisions of the Code of Civil Prosedure 
might be appropriate. " 


This matter is one of substanoe and not one 
of form : for points of diffieulty, sush as ques- 
tions as to the onus of proof and as to the 
examination of the defendant on oath, may 
arise when the provisions of the Civil Prose. 
dure Code are to be applied to prossedings of 
a criminal nature and, indeed, the "President 
of the Tribunal” in his judgment in this ease 
referred to the faot that the proecedings are 
governed by the Code of Civil Prosedure and 
that both parties are sompetent witnesses, and 
that Gobordhan deliberately abstained from 
giving evidense. This is a matter whieh the 
"President of the Tribunal" could not have 
taken into consideration if the proesedings had 
been in ascordance with the Code of Criminal 
Procedure. 


Iam loth to deside that a&*rule passed by 
ihe Loeal Governmené is ulira vires, but 
in this ease, after giving full sonsideration to 
the arguments advare:d by those who showed 
sanso against the rule, I am driven to the 
sonelusion, for the raasons aboye mentioned, 
that rule 4 is “ulira vires’ and eonsequent. 
ly,in my judgment, the Rule muet be made 
absolute, and the order complained or; must 
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be set aside. The fine and the oosts, if paid 
will be refunded. i 

I cannot part with thia oasa without point- 
ing out that, even if the provisions of rule 4 
had been made part of the Rent Ast, aonsidera- 
able difficulties might arise in their appliaa. 
tion : first, beaause the provisions of the Civil 
Procedure Code in themselves are not ordi. 
narily applieable to proseedings in respast of 
sriminal offenses, and, secondly, basauss the 
direstion contained in the rule that the Con. 
troller and President of the Tribunal shal) 
follow ar nearly as may be, the Code of Civil 
Prosedure is of sush a vague and general 
nature, that difficult and niee points of law 


might be involved, a aontingensy whioh, in 


proseedings of this nature, itis desirable to 
avoid, 

RICHARDSON, J,— To understand this sang, 
some preliminary reference is desirable to the 
Caloutta Rent Act, 1920 (Bengal Act III of 
1920), the Calsutta Improvement Ast, 1911 
(Bengal Act V of 1911) and the Oaloutta 
Improvement Appeals Aot, 1911 (Act XVIII 
of 1911, as amended by Aot X of 1914) 

The Caleutta Rent Aot, 1920, was passed 
as the preamble states, to rostriet temporarily 
the inorease of rents in Caloutta, the period of 
its sontinuanse in forse being three years 
from the date of ita commencement (5th May 
1920). Seetion 2 defines the expression 

Stabdard Rent.” Sestion 3 authorizes the 
Local Government to appoint a Controller, to 
whom sertain powers are subsequently given, 
Under section 18 an order of the Controller 
fixing the standard rent for any premises ig 
subject, at the instanos of landlord or tenant 
to revision by the President of the Tribunal 
appointed under sestion 720f the Caloutta 
Improvement Act, 1911, whose deosision ig 
to be final. Seotion 19 imposes a penalty for 
recovering rent in exseza of the Standard Rent 
and sestion 20 for disturbance of easements: 
and so forth. These two sections are in 
similar terms. Sestion 20, with whieh we 
are immediately concerned, runs as follows; — 

Whoever, in any oase in which an order 
or decree for the recovery of any premises is 
prohibited under seotion 11, withont the 
previous written consent of the QOontrgller 
or save for the purpose of effecting repairs or 
eoraplying with any munisipal requisition 
wilfully disturbs any easement annexed to 
aby premises or removes, destroys, or rendera 
unserviceable, anything provided for perma. 
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nent use therowitb, or dissontinues any supply 
or service comprised in sush rent, shall, on 
the somplaint of the party aggrieved he liable 
on the first ossasion, to a fine whieh may 
extend to five hundred rupees, and on a 
Besond or subsequent ocsasion, in regard te 
the same, or any other premises, to a fine 
whieh may extend to one thousand rupees, 
to be imposed, after summary inquiry, by the 
President of the Tribunal or the prineipal 
Civil Court, as the sang may bo." 

By seation Z1 the fine imposed under gestion 
19 or seotion 20 ia to belevied by the Qontrol. 
ler by distraint and sale of a suffisient por- 
tion of the moveable property of the person 
fined. 

Sestion 22 provides that no somplaint 
under tbe Aot shall be brought against any 
person without the previous sanation of the 
Controller or after three months from the 
date of tha commission of the aet penalized. 

Sestion 23 empowers the Losal Govern- 
ment to make rules, inoluding rules "regulat- 
ing the procedure to be followed in inquiries 
by the Controller (and) the President of the 
Tribunal,,,.ander this Ast,” 

Rule 4 of the rules made by the Loaasl 
Government under this power is as follows:— 

Rule 4:—"In making inquiries under the 
Ast the Controller or the President of tha 
"Tribunal shall follow, as nearly as may be, 
the procedure laid down in the Code of Civil 
Procedure, 1908, for the regular trial of 
suits, the substance only of the evidenee 
being resorded as in unappsalable eases.” 

Rule 24 further laya down that "in ail 
proseedings before them under, the Ast, the 
Controller and the President of the Tribunal 
shall have all the powers possessed by a 
Civil Court for the trial of suits." : 

The Code of Civil Proeedure is also refer- 
red to in the rules relating to tho summoning 
af witnesses. 

Rule 4 is modelled on sestion 24 of the Aet, 
which presoribes the prosedure to be followed 
by the President of the Tribunal "in revia- 
ing the deeisions of the Controller,” but ia 
“silent aa to the procedure to be adopted under 
the penal seotions. . 

Ag to the President of the Tribunal, the 
'Caleutta Improvement Act, 1911, entrusts 
the duty of carrying out its provisions to 
a Board whieh has power to asquire land 
eompulsorily. The Tribunal appointed under 
segtion 72  eonsisís of m President and 
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two assesaors and performs the funetion 
of the Court in referense to tha acquisition 
of land for the Board under the Land 
Aaquisition Act, 1894. The Tribunal is 
“deemed to be” the Court, and the Presi. 
deut tha Judge, under that Ast. The 
President must possess oertain legal qualifi 
gations, The present holder of the offiss 
was, when appointed, a Vakil of the High 
Court of more than ten years standing, 
who had prastised in that Court. The 
President is empowered, with the previous 
sanction *of the Loeal Government, to make 
rules not repugnant to the Code of Civil 
Prosedure, for the eondnuet of businegg by 
the Tribunal, When the President sits with 
the assessors the deoision of questions of 
law and proosdure rests solely with him: 
otherwise, the opinion of the majority prevails. 
In some sases the President is empowered 
to sib. alone. The awards of the Tribunal 
(and of the President sitting alone) are 
deemed to be awards under the Land 
Aoquisifion Aet and are daslared to be 
final. (See sections 70, 71, 72, 76 and 77). 
The subsequent Appeals Aat, however, whieh 
was passed by the Indian Legislature, provides 
$n oertain oases for an appeal fo the High 
Court, An appeal lies in all aases where the 
desision is that of the President sitting 
alone, 

The petitioner befare us*at whose instanae 
the Rule was issued, is a Calontta landlord, 
He, or he and his father are the owners 
of premises, No. 46, Strand Road, in whioh 
there are a number of tenants, Complaint 
was made by thirty seven tenants under 
section 20 of the Rent Ast, with the 
sanation of the Controller that the landlord 
had wilfully diseontinued the supply of 
unfiltered water to the urinals and privies 
contained in the said premises by discon- 
nesting the inlet and outlet pipes of the 
reserve tanks and by removing a foree 
pump whish was attashed to the vertical 
inlet pipe. The sass was tried by the 
President of the Tribunal It was admitted 
by the landlords or *proved that they had, 
as alleged, dissonnested the pipes and remov. 
ed the forse pump, Their defence was, that 
the nata were done bona fide with the 
objest of improving the flushing arrange. 
ments. In the course of his judgment (dated 
the llth Desember 1920) the learned Presi- 
dent says this;— : 


— 
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"In the third plase, the most direst 
evidenee on the question of the intention 
with whieh these asts were done has not 
been given. The opposite party, landlords, 
are two persons, father and son. The son, 
Gobordhan, was present here throughout 
the trial instrusting his Counsel while 
witnesses for the somplainants deposed 
that the seats eomplained of were done 
under his direstions and in his presenoe. 
Gobordhan was the person most competent 
to say what was the intention with which 
those anis were done but he déliberately 
abstained from giving his evidence in 
thidf* ease. These prooeedings are governed 
by the Code of Civil Prosedure and both 
parties are eompetent witnesses.” 


The President’s judgment soneludes with 
the following order:— 


"I hold, therefore, that the aots which 
the opposite party, Gobordhap, has been 
proyed to have committed, are punishable 
under seetion 20 of the Caloutta Rent Aat 
and I direet that he do pay a fine of Rs, 250, 
and I further direst that he do pay to 
the somplainants, Doolishand and Ratan- 
shand, the sum of Rs. 205, as their costs 
including the hearing fee whieh I assess at 
Ra, 64," 

The Rule salls upon the President and the 
tenants to show sause why the order so pro: 
nounoed should not be set aside on the 
grounds, in effeat:— 

(1) That section 29 of the Rent Ast 
is ultra vires of the Looal Legislature, 
because if invests the President of the 
Tribunal with a summary power to try 
eriminal offenser, aud because it there. 
by constitutes a new Oriminal Court, 
and 

(2) That some of the miles framed 
under the Aot, partisularly rule 4, are 
ulíra vires of the rule-making power aon- 
ferred on the Loeal Government, in so far 
as they apply the Code of Civil Prosedure 
to the trial of the offences created by the 
Aat, 

These grounds nesessitate some advertenoe 
to the Legislative authority of the Losal or 
Bengal Legislature. Tke Rent Ast was 
passed by that Leg®lature under ghe power 
whiah it possessed under the Government of 
India Asta, 1915 and 1916 (5 and 6 Gao. 
V, 5, 61, and 6 and 7 Geo. V, 0.37). The 
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Amending Act of 1916 (9 and 10, Geo. V, 
s. 101), had not at the time come into opera- 
fion and we are not sonserned with any further 
changes thereby made. It is convenient, 


however, to borrow the term “Indian 
Legislature! from that Aet in plase 
of the term ‘Governor General in Legis. 


lative Oounsil’ used in the Aet of 1415, 
The term ‘Losal Legislature! is used in 
both Acts to denote the Legislature of a 
Provinee. 


By section 79, sub-sestion (1), the Loaal 
Legislature has a general power to make 
lawa for the pease and good Government 
of the Provines. That is a wide power, 
because if is not open to the Courts to 
question judioially the motivas or the policy 
of any Aat passed by the Legislature ; but 
the power, however, wide: is subject to 
ecrtain qualifications set out in the fol. 
lowing slauses—znter aha, the Local Legis- 
lature 

"has not power to make any law affect. 
ing any Act of Parliament"  sub-eestion 
(4)!, and it may not without the previous 
sanetion of the Governor- (General 

"repeal or alter... „any law made 
ids Ps Mes any authority in 
British India other "iban itself” [5nb-seotion 
2 

Sfib.xestion (5) sontains the proviso “that 
an Ast or a provision of an Aot made by 
a Losal Legislature, and subsequently assent- 
ed to by Governor-General in pursnanse 
of this Aat, shall not be deemed invalid 
by reason oply of ifs requiring the previous 
sanstion of the Governor-General ander this 
Aot." 


In giew of the diseussion before «us, 
something may also be said as to the use 
of the words ‘Court’ and ‘Judge’ by the 
Legislature. The words are not defSndd 
by the General Clauses Asts of 1897 and 
1899 (Ast X of 1897 and Bengal Aet I 
of.1899), nor in the Criminal Prosedure 
Code. Anoording to the Oivil Procedure 
Code ‘sestion 2 (8)] "Judge" means “the 
presiding officer of a Civil Court.’’ Both 
terms are extensively defined in scations 19 
and 20 of the Penal Code and it wonld 
sgem natural to say that the President of 
the Tribunal, whether he is sitting alone, 
or with assessors, under the  Calentta 
Tmproyement Ast, or whether he is exer. 
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eising his funotions under the Rent 
Act, is performing judieial duties and 


ia a Court, or the Presiding Officer of a 
Court. l 

It is also sonvenient to say here, in 
antisipation, that, if the penal seations of 
the Rent Act confer a new eriminal juris: 
dietion on the [resident of the Tribunal, 
ib does not follow that he is thereby oon. 
atituted a new Criminal Court in the ordinary 
or proper sense of the term. The Courts 
in India are broadly elassified, aesording 
to their main funstions, as Civil, Revenue, 
or Oriminal, and a Civil or Revenue Court 
exercising an ineidental or auxiliary eriminal 
jurisdiction would retain its usual desorip. 
tion. For instanse, sestion 480 of the 
Criminal Prosedure Code confers on the 
Civil and Revenue, as well as the Oriminal 
Courts, a power to punish summarily in 
gertain oases of contempt of a eriminal 
eharaoter, A Civil or Revenue Court, acting 
in the exereise of that power, would not 
besome a Oriminal Oourt, as the term is 
ordinarily used. Nonetheless, the pro- 
seeding itself would be primarily a criminal 


proseeding. 


As to the first ground on whieh the: 


Rule was issued, it was contended for the 
petitioner that sections 19 and 20 of the 
Rent Aot created a new Oourt, and that, the 
ereation of a new Court affected the 
prerogative of the Orown, but whether it 
does so or not itis expresely provided by 
seation 84 of the Government of India 
Aot, 1915, as amended in 1916, that a 
law made by a Losel Legislature shall not 
be deemed invalid solely beeause it affevts 
the prerogative of the Crown. That observa- 
tion applies whetber the Rent Act in 
fast ereated a new Court, or whether, as 
would appear to be the ease, it conferred 
a new jurisdiotion on a Oourt already in 
existenee. 

It was next argued that the enactment 
of sections 19 and 20 of the Rent Aet, 
investing the President of the Tribunal with 
a summary jurisdistion to impose the 
penalties provided, was insonsistent with 
nootin 106 of the Government of India 
Act, read with Olauses 27 and 28 of the 
Letters Patent. The argument seemed to 
be that tiis summary jurisdistion interfered 
in some way with the jurisdiction of the 


High Court, No doubt, elẹuge 27 begins 
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by deelaring that the High Court “shall 
be a Court of Appeal from the Criminal 
Courts” of the Provinse “and from all 
Courts subject to its superintend- 
ense." But the President of the Tribunal 
is nota “ Criminal Court" and the Courts 
subjest to superintendenee ara not specifi- 
ed. Moreover, the terms “appeal” and 
" appellate jurisdistion," as used in the Gov- 
ernment of India Act and the Lettera Patent, 
have z3nerally been understood as insluding 
"revision" and "revisional jurisdiction ” | Shew 
Prosad Bángshidhur v. Ram Chunder Haribux 
(2), Sheo Nandan Prasad Singh v, Emperor (8) !, 
The fast that that oonstrustion makes cfhuse 
23to some extent redundant dces not alter 
the meaning of the words. In the sase of 
the subordinate Oivil Courts there is only 
one slauss—olauss 16—sorresponding to 
elause 27—and if the terms "appeal" and 
" appellate jurisdiction " in elanse 16 sover 
" revision " and " revisional jurisdiofion," aa 
they have been held to do, the same terms 
san hardly have a different meaning in 
clause 27—So mush being alear, the first 
sentense of olause 17 may mean no more 
than this, that the High Court is set up 
al a General Court of Criminal Appeal,-on 
whish appellate (inoluding revisional) juris- 
distion may by sompetent legislative authority 
be conferred in partieular „sages, the actual 
exereise of such jurisdiction being defined 
by the eoneluding sentenee. But, however 
that may be, there is nothingin the Rent 
Ast to take away any revisional jurisdietion 
in respect of the President's proceedings 
under sestions 19 and 20, whieh the High 
Court may have, either under olauses 27 
and 28 of the Letters Patent or under the 
Government of India Ast. Generally spaak- 
ing, the revisional jurisdistion depends - on 
seation 107.o0f the Government of India 
Ast, as applied to sompetent legislation in 
India, and itis not neseseary to say more, 
besause the learned Advosate-General oon- 
seded that the, President's order now in 
question was subject to revision under that 
gestion, I will add this, however, that, even 
if the Rent Act exeeeded the power of the 
Lieal Legislature as purporting to take away 
any jurisdiotion whieh the High Court would 
otherwise «possess, the Act would be void to 
(2) 28 Ind. Cas, 977; 41 O. 323. 


(3; 46 Ind. Cas, 977; 8 P.L. J. 581, 19 Cr, L, J, 
833, (1919) Pat, 1, 6 P, L. W. 824 (F, BJ), * 
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the extent of such exeess and no further, and 
the jurisdiction of the High Oonrt would 
remain unimpaired. Section 84 of the Gov- 
ernment of India Ast, 1915, as amended in 
1916, expressly provides that “a law made 
in British India and repugnantto any pro- 
vision of this or any other Act of Parliament, 
shall, to the extent of that repugnancy, but 
not otherwise, be void.” 
Tt was also suggested that the President’s 
order fining the petitioner was removed by 
the rules made under the Rent eAst from 
the purview of the Criminal to the purview 
of the Civil jurisdistion of the Court. But 
the Letters Patent contain provisions relating 
to both those jurisdistions; and neither the 
Letters Patent nor the Government of India 
Ast afford any aeriterion for determining 
whether any partieular proeeeding in a subor- 
dinate Court is Civil or Criminal in its nature. 
-The nature of the proseeding must depend on 
the effect of legislation in India. 


I have dealt so far with the reasons as- 
signed in support of the first ground on 
whioh this Rule was issued and, iu my opi- 
nion, that ground is not established, It is 
not established that the Rent Ast, or tife 
rules made under it, are invalid beeanuse 
they affest the prerogative of the Crown or 
besause they affect an Act of Parliament 
within the meaning of sub-seotion (4) of 
sgotion 79 of the Government of India Aet. 


The second ground of the Rule depends on 
the powers of the Looal Legislature in 
relation to the Oode of Criminal Prosedure 
passed by the Indian Legislature. Both 
grounds assume that the penal sestions of 
the Rent Aot oreate new eriminal offenses. 
The assumption is important -with referense 
to the second ground and ib is neeessary next 
to eonsider whether it is well founded, and, 
if so, what result follows. 

Prima facte, these are new offenses, Cer- 
tain aots are prohibited by the Legislature 
and a penalty by way of fide is imposed for 
disobediense. That domes within the wide 
definition of ‘offence’ in seetion 3 (o) of the 
Criminal Proaedure Code: — "'Offense' 
means any aot or omission made punishable 
by any law for the time being in fores” 
The mere fast to whish the learned Advoeate- 
General drew attention, that sueh words as 
‘offence, ‘oonviet’ and ‘punish’ are not 


used, or the mere fast that the forum seleated 
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is the President of the Tribnnal and not a 


"Magistrate is not suffieient to eonvert what 


would otherwise be in essence a oriminal 
proosediug into a oivil proseeding. The 
remedy provided is not reparation for any 
injury suffered by the complainant, but punish- 
ment of the guilty or disobedient defendant 
for breach of a statutory prohibition, A fine 
when levied appeara to go into the public 
treasure chest. In the judgment from whieh 
I have quoted the learned President falls 
very naturally into the language of the əri- 
minal law. He speaks of the Oontroller’s 
sanction as a sanetion to the “ prosesntion” 
and of the aots proved against the defendants 
or one of them as aets ‘punishable’ under 
seation 20. J do not rely, of course, on any 
ohanee expressions used by the President, 
but on the sonstruotion of these penal seg- 
tions it seems clear that, apart from rule 4 
of the rules, a prohibited aet is an offenae and 
that thesummary inquiry which the Presi. 
dent is by those sestions dirested to make 
would naturally follow eriminal rather than 
sivil forms. 

It is easy to see why, in the scheme of the 
Rent Act, the President of the Tribunal was 
chosen to supervise judisially the proseedings 
of the Controller. His legal attainments, 
whieh, if I may say so, are eonsiderable, and 
the*experienee whioh he must have acquired 
in the exersise of his functions under the 
Calcutta Improvement Aot, of housing eondi- 
tions and prevalent rates of rent, explain 
the choise. Then, in order to enforee the new 
law, penal sections were introduced, and the 
President, who was to administer the Aet in 
other respests, was also given jurisdietion to 
hear complaints duly made under those 
sections and to impose the penalties for whish 
they provide. There is nothing unusual or 
extraordinary in such legislation. As the 
Advooate-General pointed out, & power to 
fine was given to Colleetors by the Bengal 
Survey Aot, 1875 (sestions 51,55 and 58) 
and the Bengal Tenaney Act, 1565 (sestion 
58, olauses (3) to (8). But it does not 
follow that prosesdings before Collectors under 
these provisions are purely Civil or Revenue 
proseedings and not eriminal proseedfngs, or 
that the asts to whiah a fine is attached are 
hot '" offenses" within the meaning of the 
Criminal Proeedure Code. Sestion 53 of the 
Survey Act begins with words whioh savour 
of the Criminal Law :— 
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" Any person eonvioted before a Colles. 
tor...... 
So, in | England, the authorities show dab 
what counts is the prosesding and not the 
Court (See Craies Statute Law, 2nd Edition, 
pages 453, et seg). There are the aases 
turning on seetion 47 of the Judieature Aot, 
1873, which provides that no appeal shall 
lie to the Court of Appeal from a judgment 
of the High Court "in any criminal sause 
or matter." In Toronto Railway Compony 
v. Toronto Otty (4) their Lordships of the 
Privy Council referred to the “series of 
oases commensing with Hearne v. Garton 
(5), and ending with Schofield, Ex parte” 
(6), in which it had been held " that the im 
position of a fine or penalty (not being by 
way of reimbursement) for the breach of an 
order of a publis authority is matter of 
Criminal and not Civil Prossdure.” In Derby 
Corporation y. Derbyshire County Oouactl (7), 
where the question was, whether in eertain 
prossedings before a County Court, dissovery 
should -be allowed against the defendant, 
Lord Hersshell said: When a raselio 
is one to enforse a penalty, or where a pro- 
seeding is one not that must end in a penalty, 
besause the desision may be in favour of the 
person against whom itis taken, but where 
the proseeding is of such a nature that it may 
result in a penalty—it is a penal proaeediag.” 
In Vernon v. Watson (8) Lord Halabury was 
of opinion that the proceeding there in ques- 
tion was partly ofa sivil and partly of a 
sriminal sharaster. 

The view that the penal sections of the 
Rent Act create new sriminal offenses triable 
by the President is perfestly sonsistent with 
the validity of the Act itself, apart from the 
Rulea made under it, The preamble feoites 
that " the previous sanstion of the Governor- 
General has been obtained under sestion 79, 
sub-sestion (2) of the Government of India 
Ast, 1915, to the passing of this Act,” With 


28 23 


(4) (1920) A. O. 446 at p, 452; 89 L. J. P. O. 90; 
122 L. T. 641. 

(5) 1859) 2 EL. & El. 66; 28 L. J. M. C. 216; 6 
Jur. (N. 8.) 643; 7 W. R. 566; 121 E. R, 26; 83 L.T, 
(o, s.) 256; 119 R. R, 624, 

(6) (1891) 20 B. 428; 60 L. T M. C. 157; 64 D, 
T 180; 39 W. R. 680; 17 Cox O. O. 803; 53 A 


"(D (1897). A. C. 550; 68 I. J. Q. B. 701; 77 L. T. 
107; 49 W. R. 43; 62 J. P. 4. 

(8) (1891) 2 Q. B, 283; 60 L. J. Q. B. 472; 64 L.T. 
728; 39 W, R. 620; 56 J. P, 86. 
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auch sanstion the Losal Legislature may alter 
any law made in British India by any autho- 
rity other than itself. The Criminal Prose- 
dara Code passed by the Indian Legislatura 
insush a law. If, therefore, there is anything 
in the Rant Aat (apart from the rules made 
under it) which alter the Criminal Prosedure 
Code, the Aot is noton that assount ultra 
vires of the Losal Legislature. 

Bat when wa some, lastly, to sush of 
the rules and rule 4 and rule 24 a 
diffisulty endonubtedly arises. It will sim. 
plify the dissussion fo eonfine it to rule 
4 whioh was the prinsipal objest of attesk. 
The rnle purports to bs made under a 
power to make rales regulating tha pro- 
osdure to bo followed by the President in 
making inquiries under the Aot, It was 
eonsseled on both siles that it applies to 
summary inquiries under thse penal seations, 
The result is, that you have an Aat ereating 
naw oífanses and a Hle diraeting that in 
trying these offenses the President shall 
follow, "as nearly as may be," the procedure 
laid down iu the Code of Oivil Prosedure 
for the regular trial of suits. The learned 
Advosste-General told as that in deferense 
to publics opinion the intention was that 
proseedings under the penal sesfion should 
be treated as civil prosesdings with nothing 
ariminal about them. No doubt, a supreme 
Legislature ean do most things and I am not 
going to say that if rule 4 had been put intd 
the Ast, and the intention aseribsd to the 
Lagislature had been made manifest by ex. 
press words, the Losal Logislaturs would have 
exsseded its powers. I assume for the pre. 
sent purpose that, subject tothe requirement 
that before doing sertain things the previous 
sanction of the Governor-General should be 
obtained, the Losal Logislature, so far as the 
Courta other than the High Court are son. 
earned, is supreme in the region of Oriminal 
Law and Prosedure. 


In Toronto RBatlway v. eg. (9), 
their Lordahips * of tha Privy  Counail 
expressed the opinios that if was eom. 


patent fo the Parliament of Oanada under 
powers enabling itexolusively to legislate as 
to criminal law, insluding prosadure in erimi- 
nal matters, ‘fo deslang that what might 
previously ' hava sonstituted a asriminal 
offence should no longer do so, although 
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& prosedure in form eriminal was kept alive." 
The Canadian Aot there in question express- 
ly dirested that “any one sonvicted upon 
any indietment or information for any oom- 
mon nuisanee other than those mentioned in 
the last preceding seotion shall not be 
deemed to have sommitted a sriminal 
offenses,” 

But whatever the powers of the Losal 
Legislature in this connection may be, even 
if rule 4 stood as a gestion in the Ast 
itself, it would not neeessarily be gauivalent 
to an express direstion that the remedies 
provided in the penal sestions should be 
deemed to be Civil aud not Criminal reme. 
dies, Asa ssetion in the Act, it would have 
to be sonatrued with the penal sections and 
some meaning would have to be given to it. 
The result might, but would not nesessarily, 
be that for whieh the learned Advosate- 
General oontends. 

Rule 4, however, does not stand as part of 
the Ast, but as a rule made thereunder. 
That being so, to make if mean that the 
oriminal remedies areated by the Ast are to 
be treated for all purposes as sivil remedies, 
is to make if inconsistent with and repug- 
nant to the Aet to whisb it is subordinate. 
It oannot have that meaning. Oonstrued asa 
rule, it cannot mean more than this that the 
new offenses oreated should, without losing 
their criminal charastar, be tried in form oivil. 
Upon that, diffisulties would ossur as to the 
presise boundary between substantive law 
and proeedare, for instanee, as to the burden 
of proof and the examination of the defend- 
ant on oath. But in spite of diffisulties 
in its applieation, it is, perhaps, sonseivable, 
that, with a liberal use of the qualifying 
phrase, “ao far as may be", the rule so inter- 
preted, might prove workable. And I should 
hesitate before rejecting the rele merely on 
the ground of inoonsistenoy with the Asat. 
The Courts will approash a rule purporting 
to be made by the Looaal Government or by 
one of. its prinsipal administrative depart. 
ments under statutory powers with respact 
and with the desire so to sonstrue ib ut res 
magis valeat, quam pereat. 

But the validity of rule 4 has to be oon. 
sidered not only in relation to the Rent 
Aot, but also in relation to the Criminal Pro- 
eedure Oods. Two questions arise on this 
part of the sase, firstly, whether the rule 
ig in fast in eonfliet with the Code; and, 
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secondly, whether, if so, the Loeal Government 
still had power to make sueh a rule of prose. 
dure under an Ast passed with the previous 
sanotion of the Governor-General], 

As to the first question, however bene. 
volently the rule be interpreted, it aertainly 
pressribes a proosdure which is not the 
prosedure of the Criminal Code. Now, sestion 
5 (1) of the Criminal Prosedure Code pro- 
vides for the trial under that Code of 
offenses under the Penal Code. Then ses- 
tion 5 (2) goes on to say that “all offenses 
under any other law", that is, any law other 
than the Penal Code, "shall be investigated, 
inquired into, tried and otherwiss dealt with 
assording to the same provisions," that is, 
the provisions of the Criminal Prosedure Code. 
That states the general prinsiple that the ap- 
propriate prosedure for the trial of offencss is 
to be found in the Criminal Procedure Code. 
A saving clause, however, follows to this 
effost: — but subject to any enastment for 
the time being in forse regulating the manner 
or plase of investigating, inquiring into, 
trying or otherwise dealing with such 
offenses," The following sestiov, sestion 6, | 
appears to resognizo that, besides the High 
Court and the five elasses of Criminal Courts 
constituted by the Code, there may be other 
Courts constituted under other laws, mean- 
ing presumably other Courts having jurisdic- 
tion to try eriminal offences, 

No doubt, if the rule is covered by the 
saving slause in seotion 5 (2) then there ia 
no ineonsistensy between the rule and the 
Code. The point turns on the meaning of 
the word *'enaetment. In my opinion, 
hdwever, "enactment" does not inslude a 
Statutory Rule, As the petitioner’s learned 
Vakil e reminded us, the word is defined in 
seation 3 (17) of the General Clauses Act 
passed in 1897, the year before that in which 
the Criminal Procedure Code was passdd. 
"Enactment", it is there said, “unless there 
is anything repugnant in the subjeot or aon- 
text" shall '"inelude" certain Regulations, 
sush as the Regulations of the Bengal Code, 
"end any provision sontained in any Aob or 
in any sush Regulation as aforesaid.” That 
definition suggests that ‘enactment’, ein its 
legislative sense, in ascordanoa with the eom- 
mon usage of the word, applies only to pro- 
visions direstly enaeted by the Megislature, 
and sannot be extended to incinde Statutory 
Rules, 
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The Advooate-General referred to sub- 
gestion (2) of sestion 1, which extends the 
Gode to the whole of British India but goes 
on to provide that, 'in the absenee of any 
specifie provision to the sontrary, nothing 
herein contained shall aífeet...any special 
jurisdietion or power conferred, or any 
spesial form of procedure presoribed, by any 
other law for the time being in forae," 
That provision earries the sase for the 
opposite parties no further. Either sub- 
geotion (2) of seotion 5 is a "apeeifia provision 
to the contrary" or rule 4 is not a “Law.” 


Rule 4, therefore, is not sovered by any 
saving slause in the Code and is inconsistent 
with the Code. 


The sesond question is whether, that being 
so, the Loeal Government still had power to 
make such a rule. In my opinion, the answer 
must be inthe negative. Granted that the 
rule would have been valid if it had 
formed part of the Act, it does not form 
part of the Ast and it is nob a provision 
direstly enacted by the Legislature with the 
previous sanstion of the Governor-General. 
Tt was said that the Ast was passed with 
such sanction and that the Aot so passed 
empowers the Local Government to make 
rules regulating prosedure, So it does, but 
it by no means follows that such a pewer 
enables the Losal Government fo make a 
rule whish sould not have been put in the 
Actitself without the previous sanstion of the 
Governor-General. Itis olear that the pro- 
viso in sub-sestion (5) of sestion 79 of the 
Government of India Aot, 1915, does not 
sover the ease, 


A mere power to regulate proseduse, sugh 
as the Rent Ast gives, certainly does not 
authorise, the Local Government to regulate, 
ab to speak, the offences oreated by the Act 
out of existenee and to turn a remedy of a 
eriminal charaster into a remedy of a sivil 
sharaster. Nor, in my opinion, does this 
power—eonferred without any referense at 
all to the Criminal Proesdure Code—autho- 
rise the Looal Government to repeal or alter 
that (ode and to direst, sontrary to its pro- 
visions, that the offenees created, while 
remaining eriminal offences, shall be tried dn 
form siwil? 


There are penal sestions in the Caleutta 
Improvement Act (seations 169.174) and I 


INDIAN OASES, 


[1921 


$ 
Observe that a provision modifying the 
Criminal Prosedure Code is sontained in the 
Ast—sestion 151— under the heading “ Legal 
Proceedings." 


The requirement that a modifieation of the 
Code should be expressed in an “ enastment ” 
is nota question of mere form. It means 
that the general principle that all offenses 
are to be tried assording to the proeedure 
of the Code is not to be departed from exeept 
by some, deliberate Aet of the Legislature 
itself. The omission to take this eourse in 
the present ease was no doubt due to the 
legislation being emergenoy legislation, passed, 
perhaps necessarily, in haste, to meet 
pressing needs of the moment. 


If I am right in my eonelusion, rule 4 and 
other rules made under the Rent Aet are 
invalid, so far as they purport to apply the 
Code of Civil Prosedure to summary inquiries 
under the penal sestions of the Rent Aot. 


It is evident from the terms of the learned 
President's judgment that he tried the 
petitioner’s case as if it were a aivil and not 
e criminal ease, 


In the result, therefore, in my opinion, this 
Rule, issued at the petitioner's instanse, should 
be dissharged on the first ground on whieh 
it was granted but made absolute on the 
smesond. The order fining the petitioner must 
be set aside, and the fine and eosts, if paid, 
must be refunded, 


Rule discharged. 
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ALLAHABAD HIGH COURT, 
OniursAL Revision No, 167 or 1921, 
March 29, 1921. 

Present: — Mr, Justice Rafique and 
Mr. Justice Stuart. 

MR, J, N. COCOLAS — APPELLANT 
versus 
EMPEBROR-—O»r»osrrz PARTY. 

Factories Act XII of 1911), ss 24, 27— Women, 
employment of, during night, when permissible—Inspec. 
tor of Factories, power of. 


The employment of women for night Work in a 
factory is prohibited, except in the case of a Gin- 
ning Factory where women may be employed for 
night duty provided the owner gets an opinion from 
the Inspector of Factories that the staff of women 
is sufficient, but the Inspector bas no right to issue a 
general prohibition against the employment of women 
on night duty. An owner who employs women for 
night work without obtaining an opinion from the 
Inspector is guilty of an infringement of sections 24 
and 27 of the Factories Act. (p. Z2", col. 1.] 


Criminal revision against the order of the. 


Sessions Judge, Cawnpore, dated the 3iat 
January 1921. 
Mr. O. Ross Alston, for the Applisant. 
The Assistant Goverament Advosate, for 
the Opposite Party, A 
JUDGMENT, 


Rarigus, J.— This js an application in 
revision from tbegonviation of the applisant 
under sestion 4l(a) of the Indian Factories 
Act (XII of 1911), sentensing the applisant 
fo pay Rs. 10. The facts which gave rise 
io the prosesution of the applieant are ag 
follows :—The applisant is the proprietor 
of a fastory known as Juggi Lal Kamalpat 
Ginning and Pressing Mills in Cawnpore, 
On the 10th of July 1920 the Inspeator 
of Factories issued a Cironlar letter to the 
fastories in the Provinoe in the following 
words:— 8 

Sir, I have the honour to ask you to please 
nota that no permission oan be given this. 
season to any Cotton Ginning & Pressing Fas- 
tory in which women are employed to work 
more than 11 hours a day." 

On the 13th November 1920 the applicant 


Started night work on his Ginning 
and Ootton Pressing Fastory, On the 16th 
November 1920 he wrote a  le&ter to 


the inspector of Fastéries to the fellowing 
effact:— 

Sir, We have the honour to inform you 
that Messrs. Juggi Lal Kamalpat’s Ginning 
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and Pressing Factory, Oawnpore, kept by 
us, is working at night also from Saturday, 
the 13th instant, on an extra double shift 
of labour.” 


On the 18th November 1920 the Inspeotor 
of Faotories replied as follows:— 

"Sir, With referenee to your letter of 
the 15th November 1920 I have the honour 
to point out that women are not to be 
worked at night, They should not be employ. 
ed before 6.30 a. M. or after 8 p. m,” 

Theapplisant, itappears, ignored the instrus- 
tions of the I nspsator of F'astories and aontina. 
ed working his fastory both day and night, 
employing women on the night shifts. 
The present proseoution was started at the 
instance of the Inspeotor of Factories, He 
took up the position that no fastory sould 
employ women at night without his permis. 
sion, Presumably, he was of that opinion on 
the basis of the provisions of sestions 
24 and 27 of Ast XIIof 1911, Sestion 24 is 


as follows: — 


“With respect to the employment of women 
in fastories the following provisions shall 
apply :— 

(a) no woman shall be employed iu any 
factory before half-past five o’alosk in 
the morning or after seven o'sloak in 

e the evening, 

(b) no woman shall be employed in any 
factory for more than ll hours in 
one day." 


Seation 27 is to the following effest:— 

"Nothing in seation 24 or in sestion 26 
shall apply to any woman in any fastory 
for ginning or pressing ootton, in whieh 
Such number of women are employed as 
aro, in the opinion of the Inspector of 
Fastories, sufficient to make the hours of 
employment of esah woman not more than: 
eleven in any one day." 


Both the Courts below agreed with the 
contention of the Inspastor of Faotories and 
thought that the applicant had no right to 
employ women on the night shifts in faee of the 
warning to him by the Inspeatar of Faotories 
by hia letter, dated the 1*th Novambar 19290. 
The &ppliaant was, therefore, s»nvioted and 


fined Rs. 10. . 


Ib is sontended on bahalf of the applicant 
before thia Goart that the sonvistion ia had 
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in law. Both the Inspeotor of Factories and 
the Courts below have misunderstocd the 
provisions of sestions 24 and 27 of the 
Fastories Act. It is true that, under gestion 
24, a woman cannot be employed before 
half-past five in the morning and after 
seven in the evening, and that under section 
27 the Inspector of F'aetoriea is authorised to 
express an opinion with regard to the employ: 
ment of women in a Ginning Fastory, but his 
opinion is to be given as to the suffisiency of 
the staff of women working in suoh faatory. 
Under section 27 the provisions of seotions 
24 and 20 of the Aot may be rendered 
inoperative, provided the Inspector of Faotories 
is of opinion that there is no risk thata 
woman would be likely to work more than 
1] hours a day. In oase the Inspestor is 
of opinion that there is much a risk, the 
Manager working women in such prohibited 
hours is not protected. The Inspector ox- 
pressed no opinion as to the suffisienoy of 
the staff. His opinion apparently was that 
no women should be allowed to work at 
night, whether the staff was suflfisient or 
insuffisient. In my opinion, the applicant 


has established that he had snffisient staff. ,or pressing sotton. 


However, there is another diffieulty for the 
applicant to get over, and it is this, The 
employment of women for night work is 
prohibited under sestion 24 of the Fawtories 
Aot. Under sestion 27 the owner of a Ginning 
Factory may employ women for night. 
duty provided he gets an opinion from the 
Inspestor of Factories that the staff of 
women is sufficient. The withholding of 
such permission on no ground at all may be 
very unreasonable, as if appears to me to 
have been in the present ase. The 
Inspeotor of Faetories, without going into 
the question whether the staff was sufficient, 
_issued a general prohibition whieh he had 
no right to do, saying that no woman 
should be employed for night-daty. It is 
true that sestion 24 does 
employment of women in factories at night, 
But under section 27 a sonsession under 
eertain sonditions is made in the case of 
Ginning Faetories. All that the law authorises 
thg Inspestor to do in the ease of sg 
Ginning Fastory is, to express his opinion 
and nof to issue orders. However, as “the 
law stands at present, the employment of 
women on night duty without getting the 
opinion of the Inspeetor of Factories with 
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regard to the suffieieney of the staff was 
technically a breach of the law and, therefore, 
the applisant is guilty. I would, therefore, 
uphold the conviction but reduce the sentence 
io one pie. 

SruaRT, J.—I have to add the following 
remarks to the degision of my learned 
senior colleague. I think it mnesessary to 
note what, in my opinion, the Inspestor of 
Factories should do in cases of this kind 
in future. Aet XII of 1911, prohibits by 
the prowisions of seation 24 (a), the employ: 
ment of women between 7 P. Mw. and 5 30 
A. M. This prohibition is subject tp the 
following exseption. Owing, probably, to 
the fast that sotton must be ginned and 
pressed within a short time after the orop 
is ready, the Act permits certain concessions 
under section 27. Women are employed 
largely in Ginning and Pressing Fastories. 
The plant in these factories is limited. 
The work must ba got tbrough in a short 
time or else the sotton deteriorates, In 
these circumstances, the penal provisions of 
gestion 24 (a) are not to apply to peraons 
employing women in fastories for ginning 
The Act here resognises 
that, to get the work done in time (the 
plant being limited), itis neaessary, as a 
apesial ease, to allow women to work during 
prohibited hours, This doneession is subjeot 
to the condition that the Inspeotor must 
first certify that, in his opinion, the number 
of women employed are suílisient to make 
the hours of empleyment of eash woman 
not more than eleven in one day. Those 
are the words of the section. The drafting 
is not very happy. The meaning, however, i8 
.obvious. The inspestor has to satisfy himself 
that such a fastory is employing a staff of 
women suffisient in number. If the nutabers 
are insuffisient, there is a risk that some will 
work more than eleven hours a day. Before 
women ean be employed on night work, 


prohibit the: the proprietor of the fastory must obtain a- 


favourable opinion from tke Inspestor upon 
this point. It is ¢heduty of the Inspeetor 
to give an opinion after proper consider. 
ation of the fasts. The prosedure is alear. 
The proprietor of the factory wants to work 
women at night. The factory must be a 
factory for ginning or pressing eotton. The 
proprietor cannot employ women between 7 
P, M, and 5-30 a, mu. unless he first obtains. 
& favourable opinion from the Inspector, 
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The prosedure here has been different and 
requires comment. On the 15th Joly 1920 
the Inspestor wrote to the Managers of all 
Ginning and Pressing Factories requesting 
them to note that no permission sould be 
given this season to any Cotton Pressing Fas- 
tory, in which women are employed, to 
work more than eleven hours a day. It 
was not within his provinee to grant per- 
mission in the matter, It was for him to 
give an opinion when he was asked to 
give it. The letter, literally inéerpreted, 
states that, if women are employed at any 
fastgry, the factory must not work for 
more fhan eleven hours a day. Of sourse, 
the Inspestor sould not have meant that, 
besause he knew that a factory, whether 
women are employed iu it or not, san 
work for more than eleven houra a day 
provided women are not employed between 
7 P. M, and 5-30 4. m. and, judging from the 
Inspestor's evidenee, he olearly meant some- 
thing quite different from what the letter 
said. He stated afterwards that he issued 
the letter besause (inning and Pressing 
Factories in the Proyines had been for 
several years working women more than 
eleveu hours a day. Why he expasted his 
letter to produse a osessation of sush an 
evil is not very slear, and it might have 
been thought that it would have been 
better for him to have prosecuted any 
fastory whioh he discovered breaking the 
law rather than issue a general letter. 
He stated in his evidenes that he wrote 
the letter, in order that factories might have 
an opportunity of submitting a system of 
shifts for his approval. I find it difficult 
te understand how anybody sould have 
thought of submitting a system of shifts 
for his approval after mastering its oon- 
tents, Mr. Parker went on to say in his 
evidenee that, another reason that eaused 
him to take this astion was, because asa 
result of his experience and observation he 
had learnt that it was a° very common 
thing for a woman te work in one factory 
by day and another fastory by night. The 
Ast, however, provides a remedy in such 
an event, Under sestion 25 no person is 
allowed to employ er perrait to be employed 
in any factory a woman or a child whom 
he knows or has reason to believe to have 
already been employed on the same day 
in any other faetory, It is to be noted that 
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nothing in the provisions of seation 27 aífeota 
the provisions of seation 25. What happened 
has already been stated in the judgment 
of my learned solleagae. Mr, Cosolas, the 
applisant, being (as the events show rightly) 
a little apprehensive as to what the Inapeotor 
was going to do wrote to him on the 
13th November stating that he had started 
a system of night shifts and asking for 
the Inspestor’s approval. He reseived in 
reply an order that no woman was fo be 
worked at night. After he received 
Mr. Cosolas! letter it was for the Inspestor 
to give an opinion, He did not give an 
opinion. He admits himself, that he did 
not shesk Mr, Cosolas’ figures and that he 
made no enquiries. The entries in Mr. 
Cosolas’ attendaneas registers show that he 
was allowing an ample margin against the 
overworking of women. His machines 
required one woman to work each mashine, He 
always allowed an average of more than ons 
woman to work a machine for any shift day 
or night. I find it very diffiault to understand 
why Mr. Parker should consider Mr, Oooolas’ 
staff of numbers not suffisient to justify 
night work by women. There, however, the 
matter stands, It is elear enough that, as 
the Aot is framed, a proprietor of a factory 
who wishes to get through urgent work 
in a’ limited period, who is ready to make 
every allowanes for the aomfort and the 
well being of his women workers, who is 
keeping & staff more than  suffisient to 
guarantee any woman being worked for less 
than the maximum period, is liable to have 
the, whole of his work held up and exses- 
give damage done to his business and the 
development ofanimportant industry retard- 
ed, if the Inspestor of Fastories refuses to 
express an apinion when asked to do so, or 
gives an unfavourable opinion on arbitrary 
or insuffisient grounds. If the proprietor 
employs women between the hours of 7 
P.M, and 5 30 a.m. without obtaining an 
opinion that his staff is sufficient from the 
Inspector, even though he ia entitled to 
guoh an opinion on the merits of the oase, he 
commits an offense under the Act, That is 
the law which we are at present administer. 
ing. I agree with my learned oolleague that 
the only proper course in sush a agse is to 
impose the smallest penalty known to the 
law. I agree that the fine beredueed to ong 
pie, 


Me 
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By tHe Coont.—The order of the Court is 
that the sonvietion is maintained but the fine 
is reduced to one pie, 
Sentence reduced, 


MADRAS HIGH COURT. 
ORIMINAL MISCELLANEOUS Ferition No. 274 
or 1920, 
August 13, 1920, 
Present :—Mr. Justica Sadasiva Aiyar 
and Mr. Justice Napier. 
In re SUBBASARI AND ANOTHER 


— PETITIONERS. 

Criminal Procedure Code (Act V of 1898), 8. 195— 
Sanction to prosecute—Application to Sessions Court to 
grant or revoke sanction, nature of—Sessions Court, 
power of, to take evidence. . 


An application to an Appellate Court to revoke or 
grant sanction, granted or refused, is not an appeal 
but an original application, and the Oourt has in- 
herent power in dealing with such an application to 
itself take such evidence as it considers necessary to 
satisfy its mind asto the proprietyof granting or 
‘refusing sanction, (p. 229, col. 2. ] 

Petition praying tbat, for the grounds set 
‘forth therein, the High Court will be pleased 
to revoke the order, dated 23rd April 1920 
of the Sessions Judge, Coimbatore, in Cri- 
minal Missellaneous Petition No. 22 of 1920, 
(M. O, No. 3 of 1320 on the file of the 
‘Court of the Distrist Magistrate, Coimbafore, 
Miscellaneous Case No. 112 of 1919, on the 
file of the Taluk Sesond Olass Magistrate, 
Avanashi) diresting the proseaution for an 
offense under section 193, Indian Penal Code, 
‘In respect of eertain oontradictory state- 
ments, 


FACTS appear from the judgment. 

Mr. C. Norasimhachartar, for the Petitioners, 
—The sase is not a proper one for the grant of 
sanction. The learned Judge bas animad- 
verted strongly on the nature of the proseou- 
tior» evidenes and that eye-witnesses were 
substituted, 

The Sessions Judge had power to take 
additional  evidenas in sanetion prossed- 
‘ngs which were before him on appeal. He 
iould take additional evidences only in aases 
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provided for in seetion 428, Criminal Proae- 
dure Code. See Rama Aiyar v, Venkatachala 
nee (1) and Krishna Reddy v. Hmperor 
2). 

The Pnblis Prosesutor, for the Orown.— 
No doubt sesation 195 does not expressly 
empower the Appellate Court to take addi- 
tional evidence, but the inherent jurisdietion 
todo so in the interest» of justice is not 
necessarily ousted. The spplieaton to an 
Appellate Court to grant or revokea sanotion 
is notin [he nature of an appeal but is an 
independent applisation, The Appellate 
Court has got all the powers of the Trying 
Court. The very objeot of sanation as a safes 
gnard against improper and vindistive 
prosecutions will ba frustrated if this power 
is denied to the Appellate Court. The oases 
relied on by tbe other side are distin. 
guishable and do not affeot the question. 
They refer to the power to sall for fresh 
evidence from tha lower Court and leaves 
open the question of the Appellate Court's 
power to take fresh evidenae itself, 


ORDER, 


Sapasiva ÁlYAR, J.—Sanostion was granted 
by the Seaond Class Magistrate of Avanashi to 
prosecute the petitioners under .sestion 193, 
Indian Penal Code, beeause their evidenses 
before him, as Uommitting Magistrate, in a 
murder sase was opposed to what was 
alleged to have been their statements taken 
by the Police at their investigation, There 
san be no doubt that, if the statements before 
the Polise were properly proved either before 
the Magistrate when he performed the duty 
of a Committing Magistrate in the murder 
ease or before him when he was inquiring 
into this sanetion petition, he had sufficient 
materials on whiah to base a grant of sauetion 
for the presesution of petitioners for an 
offence under section 193, so far as the 
statements made before him were soneerned, 
no separate sanction being necessary to 
prosecute the petitioners for the perjury in 
the alternative committed by them in their 
statements to the Police. See Fakir Mohideen 
T, Harineit (3). 


(1) 80 M. 311; 2 M, L, T.*84; 17 M. L. J, 123; 5 Cr. 
L. J, 288. 

(2) 5 Ind. Cas, 881; 88 M. 90; 7 M. L. T. 128; 20 
M. In J. 102. il Cr. L. J. 280, 

(8) 1 Ind. Cas, 647; 5 M, L. T. 835; 9 Cr. L. J, 804, 
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There seems to have been an appeal from 
the Second Class Magistrate’s order granting 
sanation to the District Magistrate who in a 
short order refused to revoke the sanction. 
There was an applieation to the Sessions 
Judge, as the Appellate Authority over the 
Distriot Magistrate, torevoke the sanetion 


whish was taken to have been a sanstion- 


granted by the District Magistrate himself, 
because he refused to revoke the sanction 
granted by the Sesond Olass Magistrate. The 
learned Sessions Judge evidently thought that 
the Seeond Class Magistrate did not eat upon 
sufficient materials besause the statements 
alleggd to have been made before the Polise 
had not been legally proved to have been so 
made, so, ke took the statement of the Police 
Offiser who held the inquest and, on that 
Police Offiser saying that he aorreatly recorded 
tke statements as found in the Inquest Report, 
he ordered the prosecution of the petitioners. 
Then, asthe Appellate Anthority over the 
Sessions Judge, this appliaatior is now made 
before us to revoke the sanstion which must 
be taken tc have been granted by the Sessions 
Judge, 

Only three questions were argued before us, 


the other points taken in the Revision petition, 


being elearly unsustainable, Those three 
points are, (2) the Sessions Judge had no 
jurisdietion in oases under aeation 195, Crimi- 
nal Prosedure Coderto remand or take addi- 
tional evidence ;’ 

“(5) The loaned judge had no jurisdiction 
to grant a fresh sanstion himself"; and (6) 
The second aesused in S. C. No. 15 of 1919 
having been acquitted and the learned Judge 
inthat sase having held that a substantial 
portion of the ease was sonaosted and eye- 
witnesses substituted, that is not a fit ease 
for sanstion.” 


As regards the first point, the sages in Rema 
Aiyar v. Venkatachala Padsyachi (1) and 
Krishna Reddy v. Emperor (2), do seem to 
contain observations laying down the following 


propositions:—- 4 


(1) That an applieatign to the Appellate 
Court to grant or revoke a sanction refused 
or granted by the lower Court is in the nature 
of an appeal; (2) that in theinquiry into such 
an application made to the Avpellate Court, 
the Appellate Court has no power to fall for 
fresh evidenee (to be taken by the lower 
Gourt and sent on to the Appellate Court) for 
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sonsideration in desiding the so-calle | appeal 
and that the Appellate Court has not even got 
the power to fake fresh evidenes itself, as 
such power is granted to an Appellate Court 
only under section 428, Criminal Procedure 
Code, in oases falling under the Chapter in 
whish sestion 428 oseurs. I am myself in- 
elined to hold, (1) that the applisation to the 
Appellate Court to revoke or grant a sanetion 
granted or refused is not an appeal but an 
original applisation, (2) that it having been 


held that, though the sestion 195, Oriminal : 


Procedure Code, itself does not expressly give 
power to the Courts fo whieh an applisation 
is made for sanstion to take evidense, that 
Court has an inherent power to take sush 
evidenss before granting or refusing sanation, 
The Appellate Court whioh is asked to grant 
or refuse sanotion (as the ease may be 
has also the same inherent power to take the 
evidenes whioh ib sonsiders nesessary to satisfy 
ita mind as to ths propriety of granting or 
refusing sanstion. It may be that ib has 
got no power toask the lower Court to take 
evidense in Bush eases and send it on to 
itself for consideration or to set aside the 
order of the lower Court without passing any 
definite order itself and merely to remand 
the ease for fresh disposal by the lower Court. 
Sush a power to give directions to the lower 
Court is not nesessarily involved in its power 
to itself grant or refuse sanstion, It is 
unneaessary, however, to deal with that ques- 
tion finally in thia ease, besause the only 
point astually desided in these two oases in 
Rama Aiyar v. Venkatachala Padayachi (1) 
and Krishna Reddy v, Emperor (2) was that 
the Appellate Court oannot call for fresh 
evidenss to be taken by a lowar Court and to 
be sent on to itself. In the present case I 
shall, thórefore, hold, as at present advised, 
that the Sessions Judge had power himself 


to take additional evidense, bus having. 


aonsidered the resord asa whole, l do not think 
that this is a fit eaae for granting sanstion for 
perjury against the petitioners and I would, 
therefore, revoke the sanation. 

Napier, J.—I agree with my learned bro- 
ther that this is nota fit aasa for granting 
sauotion, I entirely agree with the views 
expressed by my learned brother on tha point 
of law and only wish to adda few words, I 
havé examined the desision in Krishna edly v, 
Emperor (2) very oarefully, and f am satisfiea 
that the learned Judges did not intend to lay 
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down anything more than that the Court be- 
fore whom an applieation to grant sanetion or 
refuse sanstion was pending had no power to 
make an order salling for further evidence 
from the Court below. | do not think that 
the referense to sestion 428, Criminal Prose. 
dure Code, and the words "power to take or 
oall for further evidenee" was anything 
more than a reference to the section whieh 
gives power to sall for evidenae for that it 
was intended to bea ruling on the point. It 
- geems to me that if the original Court has 
power to take evidenee whioh proposition it 
is too late now to contest, it necessarily 
follows that the Court whish under sub-sestion 
5 of sestion 195, Criminal Prosedure Code has 
power to revoke or grant sanction must have 
the same power to take fresh evidence, and 
it also seems to me that it might be very 
disastrous if the Court was not so empowered, 
The objeet of the petition is to prevent im- 
proper prosesution for offenees in sonnestion 
with the administration of justiee and very 
rightly a certain power is vested in Courts to 
limit the wide powers given to the publie 
generally of laying eomplainta under aeetion 
190, Criminal Prosedure Code. The fetters 
whioh are put on this power of complaining 
are generally diseretionary and 1 ean eonseive 
nothing more dangerous to the proper exersise 
of these diserstionary powers than to tell the 
Oourt that it sould not prosure any farther 
material it required, for the due exereise of its 
diseretion, lam, therefore, quite elear that 
the Court has power to take fresh evidence 
and that the Sessions Judge was, therefore, 
entitled to do so. 
Santtion revoked, 


Cr, 


: PATNA HIGH COURT. 
ORIMINAL Revision No, 72 or 192], 
February 23, 1921, 
Present:— Mr. Justice Jwala Prasad, 
AOHHAIBAT SINGH AND OTHERE— 
PETITIONERS 
e tersus 


EMPEROR—Opposire PARTY, 
Oriminal Procedure Code (Act V of 1898), s. M72— 
Police Deary, purpose of—Diary, whether can be used 
as'evidence of corroboration—Diary, improper use of 
—Revision-— High Court, interference by, 
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The Police Diary maintained ‘under section 172 
of the Criminal Procedure Code, cannot be used 
by any Court as substantial evidence, but is intended 
io be used only for the purpose of assisting the 
Conri in the appreciation of the evidence, and to 
clear up doubtful points arising in the course of 
the conduct of the case, It cannot be used to 
corroborate the evidence of the Police Officer who 
recorded entries in it, although it may be used to 
contradict him. [p. 281, eol, 1,] 

Where, apart from the evidence afforded by the 
Diary, there is ample evidence on the record to 
corroborate the prosecution, the fact that the Diary 
was improperly used, is not of itself a ground 
justifying interference by the High Court in revision, 

p. 281, col. 1.] 

Criminal revision against the order of 
ihe Sessions Judge, Monghyr, dated the 14th 
February 1921, dismissing the appeal fy the 
petitioners against the convistion and sentense 
by the First Class Sub. Divisional Magistrate, 
Begusara!, dated the 8th Ostober 1920. 

Mr. P. O. Bay, for the Petitioners. 
` The Assistant Government Advosate, for 
the Crown. 

JUDGMENT.—This is an applieation 
against the sonvistion of the aesused by the 
Sub-Divisional Officer of Bogusarai, for 
offenses under seations 147 and 323, Indian 
Penal Code. The sonvistion has been 


upheld by the Sessions Judge of Monghyr 


and the sentencss passed by the Sub- 
Divisional Offieer have been medified. 

In support of the applisaticn Mr, Ray on 
bshalf of the petitioners reised the following 
points:-— 

(1) That the trial was vitiated by 
grave irregularities  saleulated to 
seriously prejudice the saecused ; 

(2) that the  sonvietion of riot under 
section 147, Indian Penal Code, is 
bad, inasmuch as none of the Courts 
below has come to a elear finding of 
the common objest of the unlawful 
assembly; 

(3) that the lower Appellate Court did not 
sonsider the individual ease of peti: 
tioners Nos. 2 to 10; 

(4) that the alibi set up by the 
petitioner No. 1 was also not aon- 
sidered by fhe lower Appellate Court, 
and 

(5) that the order under section 106 of 
the Code of Criminal Prosedure is . 
improper, 

As td the first oohtention, resting upon 
the irregularities in the sondust of the case, 
the learned Vakil has relied upon certain 
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passages in thd judgment of the Trial Court 
referring to the four witnesses Nos. & to 
11, who were not examined-in-chief but 
were tendered for eross-examination and 
were not oross-examined, The Trial Court, 
while summarising the evidenee in support 
of the ease for the proseoution, observed— 
“the eye-witnesses of the oosurrense are 
proseaution witnesses Nos. 1 to 11. The 
saso mainly depends on their evidence, 
On the main fasts of the oesurrense, the 
witnesses have eome out very well out of the 
ordeal of eross.examination whish was fairly 


exhaustive. The four tendered ‘witnesses, 
though offered for  eross-examination, were 
noteeross-examined," 


It another plase, the Court observed— 
‘The only witness against whom there 
is nothing of this kind is Sital (prose- 
cution witness No. 4). Also there is 
nothing against the 4 tendered witnesses, 
ets.” 

I do not think that the Sub-Divisional 
Offiaer relied upon the witnesses tendered 
for oross.examination for the purpose of his 
finding. In the first passage quoted above, he 
refers to the four witnesses as having been 
tendered but not serosa examined, which is 
merely a statement of fact The sesontl 
passage is also a faot, inasmuch as nothing 
against these witnesses, who are alleged to be 
the eye-witnesses, was elicited in the oross- 
examination of the other witnesses on behalf 
of the prosecution. I do not think that the 
aforesaid referenses of the  prossantion 
witnesses tendered for oross-examination 
at the trial vitiated the  sonduot of the 
ease in any way or  prejudioed the 
asoused. 

The next irregularity referred to is with 
regard to the prosesution witness No. 5, 
Reghunath Ram, This witness is said 
to have been present at the goene of the 
ossurrence which took plase on the 20th 
of June 1920 after 7 P. |m, He returned 
to the thana and is said to have "reported 
orally about 8 or 9 a. M." It appears 
that his veracity was shallenged by the 
defense upon the grdtind that he did not 
make any report of the oscurrense at the 
thana but that he stoutly asserted that 
he did report the ossurrence orally, 
though not in writing, The Suh Inspestor 
was also examined on this point and he 
admitted that the constable reported to him 
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verbally as to tbe oesurrenae. No further 
question was asked from the witness as to 
whether he redueed the report regarding this 
oecurrenae to writing, and the defense put in 
a copy ofthe station diary whioh related to 
the report made by the constable with regard- 
to another osaurrence and upon the basis of . 
that an argument was advanesd that the 
constable did not make any report with 
regard to this oosarrense, for if he had 
made any it would have found plaee in 
the station diary. The Magistrate, while 
dealing with the eonstable’s evidense and tha 
aforesaid criticisms’ of the defense, referred 
to the diary of the sase and found that 
the report of the sonstable with regard to 
this -oaourrence was ineorporated in it. 
The prosedure adopted by the Sab. Divisional 


- Officer was clearly wrong and was in 


sontravention of section 172 of the Code 
of Criminal Prosedure, whieh empowers a 
Criminal Court to "send for the Poliae 
diaries of a ease under enquiry or trial in 
aush Court" and to use sueh diaries not 
as evidenee in the oaso but to aid it in 
sueh enquiry or trial" The sestion further 
says that: “Neither the asansed nor him 
agents shall be entitled to sall for sush 
diaries, nor shall he or they be entitled 
to see them merely besause they are 
referred to by the Oourt; bui, if they are 
used, by the Police Officer who made them, 
to refresh his memory, or if the Court 
uses them for the purpose of sontradisting 
sush Polise Officer, the provisions of the 
Indian Evidenae Aet, 1872, seation 161 or 
sestion 145, as the oase may be, shall 


- apply." i 


kb is olear from the above that the Police 
diary under sestion 174 sannot be used 
by any, Court as a substantial evidence, 
but is intended to ba used only for tke 
purpose of assisting the Court in tle 
appreeiation of the evidence and to sleatr 
up any doubtful point arising in the oourre 
of the sondust of the sase, It ia ala 
eonsistent with reason, for the seation 
expressly forbida the aeaused from using 
the diary, so that if any entry in the diary 
is used as substantial  evidenes against 
the  sesused he has no  opporignity 
of mseting the entry in the diary. Again, 
the Oode permits the Court to use the diary 
for the limited purpose of sontradisting the 
Polise Offser and not for the purpose of 
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sorroborating him. The point is soneluded 
by the pronounsement of their Lordships of 
the Judicial Committee in the ease of Dal 
Singh v. Emperor (1). Their Lord- 
ships quoted with approval the observation 
of a Full Bench cf the Allahabad High 
.Oourb in the ease of Queen-Hmpress v, 
Mannu (2) in the following manner;— To 
use the diary for the purpose they did 
was to eontravene the rule laid down in 
Queen Empress v, Mannu (2) where a Fall 
Court pointed out that such a diary may 
be used to assist the Court whish tries 
the sase by suggesting means of further 
elucidating points whish need slearipg up, 
and whioh are material for the purpose 
of doing justice between the Orown and 
the aseused, but not as sontaining entries 
whieh ean by themselves be taken to be 
evidense of any date, faot, or statement con- 
tained in the diary, The Poliee Offiser who 
made the entry may be confronted with it, but 
not any other witness.” 

In the present o2se the Snub. Divisional 
Offiser used the Poliee Diary for the purpose 
of sorroborating the evidense of the sonstable 
and, consequently, he brought himself within 
the purview of the aforesaid observations of 
their Lordships. Thelearned Sessions Judge 
is, therefore, wrong in condoning this irre- 
gularity on the part of the Sub-Divi. 
sional Offiser and in holding that ethe 
use of the diary made by him was warranted 
by law. 

The question then arises is, whether thia 
improper use of the diary by the Sub. 
Divisional Officer ia a suffisient reason for 
interfering with the findings arrived at by him 
with regard to the case for the proseaution? Tt 
seems to me that, apart from the evidense 
afforded by the diary, there was ample evidence 
on the resord to sorroborate the statement 
of tbe constable that he reported to the 
Sub-Inspector the ossurrence at 5 or 9 A. M. 
of the 2ist June. The Sub-Inspsetor has 
eorroborated it by offering his own oath in the 
witness: box. 


Again, as regards the occurrenee itself 

(1) 89 Ind. Cas 311; 440. 876,15 A. L. J. 475; 
1 P. L. W. 661; 19 Bom. L. R. 51:0; 210. W. N, 818; 
96 O.L. J. 18:6 L. W. 7!; 22 M. L. T. 8l; (1917) 
M. W?N, 522; 18 Or. L. J. 471; 83 M.L J. 655; 11 
Bur. L. T. 54; 18 N. L. R. 100; 44 I. A. 137; 1917) 
86 L. J. P.O. 140; 116 L. T. 621; 26 Cox O, C. 70s: 
61 S. J. 851488 T. L. R 219 (P. C.1. 

(3) 19 A 390; A. W. N. (1897) 174; 9 Ind. Deo, 
(N, 8.) 254. 
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the eonstable is further sorroborated by the 
evidenee of the eye witnesses, pretty large 
in number in this oase. Most of them 
had reseived a large number of injuries 
and their presence at the scene of oacurrenae 
eannot be doubted. In this respeot also 
the observations of their Lordships 18 
pertinent—‘“But where the error sonsists 
only in the faot that evidense has been 
improperly admitted whioh was not assential 
to a result which might have been come 
to wholly independently of it, the case 18 
different. , The dominant question is the 
broad one whether substantial justice has 
been done, and, if substantial justise has been 
done, it issontrary to the general praoetise 
to advise the Sovereign to interfere with the 
result." 

Applying the aforesaid principle, I do 
not think it is open in revision to interfere 
with the finding of the Magistrate simply 
beonuse of the aforesaid irrrgularity 
where the evidence in the ease is ample 
to sustain the Snding of the Magistrate. J, 
therefore, overrule also this objection of the 
learned Vakil, 

The other objestions appear to be wholly 
upsubstantial, inasmuch as the statement of 
the case on behalf of the prosesution set 
forth in the beginning of the judgments of 
both the Courts below clearly shows that 
a riot had taken plaee, tle eommon cbjest 
of the unlawful assembly whish committed 
the riot being to assault the somplainant 
and bis party. This oharge was olearly 
seb out, is not denied and the Court had 
its attention fully upon it as is alear from 
the following passage in the judgment of 
the Magistrate: "Thus the eharges drawn 
against the accused are, of rioting with the 
sommon object of beating Lutan and othere, 

3} 

Both the” Courts below have accepted 
the evidense offered by tho prosesntion and 
have held that the oase in all ite details 
was sufficiently proved. The finding of the 
Courts below, thtrefore, amounts to a finding 
of the common objeg laid down in the 
charge. I do not think that any grievanee 
san be made out of the fast that the 
individual oases of the aseused were not 
eonsidered. The Sab Divisional Offiaer dealt 
with them ‘in detail and the learned Sessions 
Judge disposed of all the objestions that 
were urged before him against the eonolusions 
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arrived at by the Trial Court, The learned 
Sessions Judge dealt with each and every 
ground urged by them in the petition of 
appeal before him. His judgment cannot, 
therefore, be said to be lacking in details, so 
as to justify an interferenca by this Court in 
revision. 

it is eoneeded that the alib: of the 
petitioner No. 1l was fully dealt with by 
the Sub-Divisional Officer, The learned 
Sessions Judge was, therefore, not required to 
deal with it in greater detail, 

The order under sestion 106 of the Code 
of Criminal Prosedure also does nêt appear 
to be improper, The asaused have been 
hefü to have waylaid the complainant and 
his party and, therefore, they sommitted 
a breash of the peace of such a nature 
as to justify the Magistrate to take 
preventive measures against them by ealling 
upon them to furnish seeurity under sestion 
106, 

The sentense passed is not severe. As 
a matter of faot, the sentenoe has been 
largely modified by the lower Appellate Court 
in favour of the acaused. 

The result is, that the application ia re- 
jeated. 

Application rejected, 





s CALCUTTA HIGH COURT. 
^ Criminal Revision No. 745 or 1920, 
December 22, 1920. 
Prezent ; —Mr, Justices Beaaheroft and 
Mr. Justice (hose, 
JOGENDRA KUMAR NAG AND ANOTAER 
—- PETITIONERS 
versus 

EM PHROR— Opposite Parry, 
Criminal Procedure Code (Act % of 1898), ss. 110 


(f 117 (4), 283—8Becurity proceedings—Joint trial, 
legality of. 


The joint trial of persons called upon to show 
cause under section 110 (f) pf the Criminal Pro. 
cedure Code is not bad, where there is evidence in 
the nature of a conspiracy or of acting in concert, 
But the legality of such a trial must depend upon 
what is alleged for the prosecution, nob on the 
facts subsequently found io be true. [p. 28b, col, 2; 
p. 236, col. 1.] 


Rule against the order of the, Sub-Divisio- , 


nal Magistrate, Jamalpur, dated the 24th 
January 1920, 
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FACTS appear from the judgment. 

Babu Norendra Kumar Bose for Babu 
Dasarathi Sanyal (with him Babu Profulla 
Ohandra Nag), for the Petitioners.—The pre- 
sent Rule is dirested against an order in a 
proseeding under seetion 110 (f) of the Code 
of Oriminal Proeedure. The oase was 
transferred from the file of the original 
Magistrate to that of the Sadar Sub- 
Divisional Magistrate, Mymensingh. Thirty. 
five witnesses were examined on behalf of 
the prosecution, But that evidense did not 
mostly relate to their own personal know- 
ledge. On appeal the question of sentenae 
was only sonsidered and the sentenee of 
rigorous imprisonment was altered to one of 
simple imprisonment, Against that order this 
Hon'ble Court was moved and the ease was 
remanded for trial in aesordance with law. 
Objections were taken against the joint 
trial, On remand the conviction was upheld. 
The original order was passed in January 
1920. The men are in jail for the last 
four months, The question of joint trial, 
though not raised in the first Court, is a 
question of illegality and oan be given 
effaat to by the Appellate Court by setting 
aside the trial. It is not a question of 
irregularity. Refers to Pran Krishna Saha 
v. Emperor (1), Kamal Narain v. Emperor (2) 
and Hart Telang v. Queen- Empress (3). Por- 
sons ean be tried jointly under tho gir. 
eifmstanses set out in section 117 and the 
general provisions if that does not apply. 
Failure to do that, I submit, amounts to 
illegality, “Assosiation together as being 
desperate and dangerous so muoh as to be 
hazardous to the eommunity at large" does 
not make up the eiroumstanses requisite 
for a joint trial. Before you try them 
under section 110 (f) you will have to 
assume that they are by habit robbers and 
theives, which assumption the law does not 
allow, Under section 110 (f) you saannot 
have evidence of general repute If “that 
be so, unless you bring in some evidenee 
of bad charaster you sannot try them, 
The evidence in the present oase, sueh as 
it iz, is inadmissible in law and, therefore, 


(1) 80. W. N. 180; 1 Cr. L. J. 68. 


+ 
(2) 11 C. W. N. 472;5 C. L. J. 231; 5 Cr. L, J. 


197. 
(3) 27 0. 781; 4 0. W. N. 531; 14 [nd. Dec. (N. ».) 
5 . 
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I snbmit there is no evidense for sonvio- 
tion on the ground of association. Refers 
to Kottamiddu Ranga Reddi, In re (4). The 
evidence is not of sugh a eharaster as to 
prove that these men were of desperate 
and dangerous character and that they 
were concerned in any . case of theft or 
robbery. (Reads the evidence of the pro- 
sesution). The only evidence is that of 
Augar Ali who deposed that shoer, ets, 
that were left in the plaoe were of the 
type used by Jogendra’s servant, Gari Buksh. 
The Polise finding in that oase was that 
some of the shoes fitted some of the aesused. 
Singe then they have not been even named 
in any information lodged before the Police 
or in any investigation in any way what- 
goever. Seventeen witnesses were examined 
for the defense, all of whom depose to 
their good obaraoter. 

Mr. Gibbons, Advosate-General, (with 
him Babu Surendra Nath Guha, Junior Govern. 
ment Pleader), for the Orown.—The evi- 
dense isample on the record for conviotion 
of the petitioners under seotion 110 (a), (f), 
of the Code of Oriminal Prosedure. I shall 
first deal with the legal point raised. (Reads 
seotion 110 (a), (f), and 117 (4) of the Code 
of Criminal Prosedure.) There is a definite 
provision of the law whish enables the 
Magistrate to use hia diseretion as he has 
done in this ease. Under section 537 of 
the Code of Criminal Prosedure the eg- 
planation provides that the objeation as to 
joint trial must be taken at an early stage 
of the trial, (Heads sestion 537 of the Code 
of Criminal Prooedure.) It does not lie in 
their mouth to raise that objestion now. 
Unless section 117 (4) applies to proceed. 
ings under section 107 of the Criminal Pro? 
sedure Code, there is no provision whioh 
applies to joint trials, ° 

| BsaouororT, J.—That might lead to an- 
other question whether sestion 117 (4) is 
limited to the provisions of seetion 107 only. | 

I would say no. Their habit is to work 
together as robbers and thieves. They work 
in gangs, That is sufficient to make ont 
association. The oases in Subramania Iyer 
v, King: Emperor (5), Pran Krishna Saha v. 


(4) E5 Ind. Cas, 722; 48 M. 450; 28M. L. J. 97; 
11 L. W,931; 21 Cr. L. J. 854; (1920) M. W. N. 298. 
- (B) 50. W. N. 566; 25 M. 61; 11 M, L. J. 233; 8 
Bom. L, R. 540; 28 i A, 267; 2 Weir 27); 8 Sar, P, 
0. Je 160 (P, Om 
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Emperor (1), Kamal Narain v, Emperor (2) are 
alearly distinguishable, Subramanza Iyer’s sane 
(5) has been misapplied in later eases, It 


is purely disoretionary to the Magistrate fo 


try aasused separately or to try them 
jointly. In the last two oases it was held 
that two opposite parties cannot be tried 
jointly. That was the main ground on whioh 
theses desisions were based. There was dis. 
gosiation and no assosiation in those oases. 
Taat was the sort of reasoning right away 
through all ths desisions sited by my 
learned friend, In the present sase there 
is ample ewidenos of association. The only 
question, supposing we leave olause (f) out 
of sonsideration, ie, whether those men fe 
by habit burglars and desperate and danger- 
ous characters. The evidenes proves to the 
hilt that they are so. The evidenoe is, to 
omes extent, unsatisfactory as some of the 
witnesses say that they think these people 
to bs burglars by habit bsoause other 
people thought sc, Bat I may draw your 
attention to those witnesses who have spoken 
from their personal knowledge that thess 
men were dangarous aharastera and barglars 
by habi; If their evidenee is to be believed, 
then, if would make the prosecution very 
stropg indeed. (Raada through the evidense ) 
From the evidenes it is quite oelgar that 
the aesused are habitual burglars and as 
such they may be bound oyer. It might 
bs the wiser sourse to say, when asked as 
to who committed the burglaries, that the | 
witness does not know. We have to labour 
under that difficulty. But you should in 
such cases take note of the probable human 
ooninet, It is quite natural for one to 
say that one does not know of the burglars 
besause, if they give out their specifo 
knowledge or even suspicions, they might 
fairly expeet that sush  attaoks will in 
future bə made onthem. Hense, it is purely 
through fear that they keep silent rather 
than court the displeasure of suah desperate 
and dangerous sharasters, But there is 
evidence that some of these men were ssen 
with daggers and swords. Why ? Innocent 
people surely have nothitig to do with sush 
dangerous arms, I submit, therefore, that 
there is ample evidense fo eonvict these 
men under the seation. 

As regards the illegalitye of joint trial, I 
“submit there ean be a joint trial under 
elauses (a) and (f) of the sestion, The. 
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gestion authotises the Magistrate upon evi 
dence of assosiation to try the accused jointly. 
We cannot get away from that fast as to 
the sasond point, if the evidence is all of 
repute then there is diffiaulty about clause 
(f) The Magistrate was not wrong about 
elauso (a). Butif itis wrong with regard 
to elause (f) then what is going to happen? 
Surely another trial over again whish would 
mean another year or so, 


Babu Norendra Kumar Bose in reply.—It 
is not suffiaient that there should be only 
a report of suspision by the Polies, to 
sesure eonvistion under sestion 110, Criminal 
Prosedure Code. Refers to Emperor v. 
Husain Ahmed Khan (9). In this sase, exoept- 
ing the evidenee of the Polise, there is not 
an iota of independent evidenae to impeach 
these men. 


JUDGMENT. 


Beacacrort, J.— The two petitioners before 
us have been ordered in & joint trial, by 
the Sub.Divisional Offieer of. Jamalpur, to 
give sesurity for their good behaviour for 
one year on the finding that they were 
by habit thieves and burglars. The order 
was upheld on appeal by the Distriet 
Magistrate. The matter same before. this 
Oourt, when a re-hearing of the appeal 
was directed, mainly on the grounds, that 
the Magistrate had not properly eonsidered 
the question whether a joint trial of the 
petitioners was legal, and that he had 
improperly relied on the keeping of history 
sheets by the Polise and on the fast that 
the Superintendent of Polise had eonsluded 
that the ease was not the result of party 
faction. 


The appeal was re-heard and the order 
of the Sub-Divisional Offiser upheld, with 
the result that the petitioners again same 
to this Court and obtained the present Rule 
on points whieb, in substance, amount to 
two, tz., that there was no legal evidense 
to establish assosiation which alone would 
justify a joint trial, with the subordinate 
point that in any asse so far as the 
enquiry wasone under sestion 110 (f) the 
joint trial was illegal, and that on the fasts 
the order was not justifiable. 


(8) A, W. NÑ, (1905) 94; d Cr, L. Je 85, 
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The first-hand evidence to prove  assosi- 
ation is not very strong: of oourse, evi- 
dense of repute is useless for the purpose 
of proving association, but there ig 
evidense whiob, if believed, aa the Magis. 
trate Seems to have, would justify the joint 
trial. 


Speaking for myself, I have always felt 
very much doubt whether the provisions of 
sestion 117 (4) ean properly be applied 
to proceedings under section 110, when the 
matter under enquiry is whether a person is a 
habitual offender. I am inelined to think 
that the insertion of this snb-sestion by 
Aet V of 1898 was intended to remove 
doubts as to the legality of taking joint 
proscedings against persons who were 
considered fit subjects for the applisation 
of seotion 107, in sush «ases, for instanee, 
as land or Aut disputer, where ordinarily 
several persons were sonserned and the fear 
of a breach of the pease arose not so mush 
from an individual as froma party. Under 
the old Code, the jprastise was to deal 
with individuals forming one party in 
such eases in & joint trial, though there 
was no provision for such a trial in the 
Code, and theamendment possibly was with 
the objeot of regularizing sush triala. The 
sub-cestion bas, however, been introduced 
into a section which deals with proseedings 
under sestion 110 as wellaas with those 
tinder sestion 107, and J do not intend to 
question the view that there san be a 
joint trial of persons aalled on to show 
cause under sestion 110, as the view has 
frequently been taken that auch a trial is a 
good one, ar, for instanoe, in the oases of 
Kalu Mirza v. Emperor (7) and Godhan Ahtr 
v. Emperor (8) where there is evidence in 
the nature of a sonspirasy or of acting in 
soneert, And if there oan be a jointtrial 
in respeat of olauses (a) to (e) of sestion 
110, which deal with habitual offenders, I do 
not see why the same provision shold ‘not be 
applieable to clause (f), where it is the assoai- 
ation of persons which makes them dangerous 
to the sommunity. 

I have said there is evidense, whioh, if 
believed, would justify the joint trial, But, 


A es Cas. 29; 37 0. 91; 14 0. W. WN. 49; 11 Cr. 


L.J 
(y. 17 Tad. Oas. 95; 4 P. L. J,7; 19 Cr. L. J. 
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apart from the finding of the lower Appel- 
late Court on this question of fast, there 
are two other matters whieh deserve oonsidera- 
tion in this eonneation, The first is, that 
the legality of a joint trial must depend 
on what is alleged for the prosecution 
not on the fasts subsequently found to be 
true. In the very nature of things that 
mustbe so. Otherwise, we should bs driven 
to this state of things, that in many 
eases, there sould be no determination whether 
the joint trial wan legal or not till the 
result of the ease was known, a proposi. 
tion whieh has only to be stated to be 
rejected. The ease for the Crown was, 
that oertain fasts existed : the existenee of 
suah fasts would undoubtedly prove sueh 
asmosintion as was nesessary to justify joint 
trial: the legality of the trial sould not 
-depend on whether the Orown susseeded 
in proving those faots. 

The other matter is, that no objestion 
was taken to the joint trial in the first 
Court. It is not argued that in fast either 
petitioner has been prejudiced. It is 
argued that the explanation to seetion 537, 
Oriminal Prosedure Code, would not apply. in 
this sase, for if a joint trial was bad an 
illegality had been sommitted and not a 
mere irregularity, suah as sould ba eured 
by seotion 537, Reference was made to 
the well-known ease of  Subramanta lyer 
v. King-Hmperor (5). The remarks of the 
Privy Counsil in that ease have, I venture 
to think, often been earried beyond their 
legitimate application, and the resent 
tendency has been to enquire mora closely 
as to their applieation to oases that arise. 
The statement of the law that ‘“disobedienoe 
to an express provision as to a mode of 
trial ig not a mere irregularity” would, no 
doubt, apply to a ease where a joint trial 
has been held contrary to a provision of 
law. Now, there is no provision in the 
Oode whieh directa separate enquiries in 
the ease of proeeedings under seetion 110. 
In fact, the only provision for trying per- 
sons asaused of offenves separately is to 
be found in sestion 233, whish provides 
that every eharge shall be tried separately 
subjeet to certain exceptions. Sub:seofion 
(4) of sestion 117 whish is merely an 
enabling provision sannot, of course, be 
taken as having a restrietive effest. So 
that it is onlyeby taking sestion 233 as 
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applisable to enquiries in bases under 
section 110, though in such oases no charge 
need be framed, that any provision of 
law for separate trial is to be found. 
Consequently, only on that view, and the 
point is at least an arguable one, sould 
it be said that an express provision of 
law had been aontravened. However, it is 
not necessary to pursue this part of the 
subjest further in view of what I have 
already said both as to the Appellate 
Court’s findings and as to the allegations 
on which the enquiry was based. 

Apart from the legal objestions as to 
the mode of trial, it is argued for the 
petitioners that the evidenee is insuffioient? 
eonsisting, as it does, largely of  Poliae 
evidense whioh 
suspicion and of so called evidence of repute, 
which is to a great extent hearsay. 

In fast, the Polise evidence does not earry us 
very far. We are given instances of erimes 
reported, cases 
houses were searched, burglaries with the 
finding of weapons whish suggested the work 
of bhaddraloks, and the finding of shoes 
whieh fitted the petitioners. I don’t lay 
mush stress on these, espesially on the 
last point. There is also mention of steps 
being taken by the Polise, whieh resulted 
in’ a sessation of crime fora time. Againat 
this point it is urged that both petitioners 
were away from Sherpur for a long time. 
That may or may not be a point in their 
favour, aosording as their absence was oo- 
incident with the sontinuanse or sessation 
of srime. It is nob qniteelear when they 
left or when they returned. I[n referense 
to the reporting of crimes, we are repeatedly 
"told that these petitioners were suspested, 
but it is seldom stated by whom. The 
Polisa Offisers don’t say in termes that they 
themselvas suspested the petitioners, and 
if the persons who suspested them are the 
informants in the sasev, their evidence is, 
generally speaking, not borne out by the 
informations themselves, in only one of whieh 
did the informant allege his suspisions, 
The value of suspisions whish only arose 
later is naturally very mush weaker and at 
best theexistenssof suspicion Gan only be 
material as sorroborating a wun, 
as to repute. 

Then, a oertain amount of the evidenae, 
other than the Polise evidenee, is merely 


should be viewed with, 


in whieh the petitioners’. 


evidenae ` 
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rumour, under the solour of evidence of 
‘repute. What is meant by general reput- 
ation was pointed out in the oase of Rat Isri 
Parshad v. Queen-Empress (9), “a man’s 
general reputation is the reputation whieh 
he bears in the plase in whieh he lives 
amongst all the townsmen, and if it is 
proved that a man who lives in a parti- 
eular plase ia looked upon by his fellow 


townsmen, whether they happen to know . 


him or not, as & man of good repute that 
is strong evidense that he isa man of that 
oeharaoter. On the other hand, if the state of 
things is that the body of his fellow towna- 
man, who knew him look upon him asa 
dangerous man and a man of bad habita, 
that is strong evidence that he is a man of 
‘bad sharaster.” Now, it may not always be 
easy to say where rumour ends and reput- 
ation begins, in the ease of a man whom 
you don'6 personally know, and probably 
.the roots of a bad reputation are often 
planted in rumour. But there is, in the 
present ease, a considerable body of evidense 
whioh is really evidenee of repute. It is 
not a suffisient answer to that evidense to 
fasten on the statements of some witnesses 
who gay they only regarded the petitioners 
as of bad eharaster from the time that 
they wers suspeoted in Case No, 10 of 1916, 
The evidense of repute goes baska great 
deal further than that. And, added tothe 
evidense of people in humbler walks of 
life, there is the evidenae of five Zemindars, 
four of whom are Magistrates and the other 
‘Chairman of the Munisipality. The four 
"Magistrates assert the petitioners’ bad 
. reputation, the Chairman of the Munioipality 
ds more guarded and the balance of his 
‘evidense is rather in favour of the peti- 
tioners. He says: ‘Some say they are not 
-good, some say they are more sinned 
against than sinning.” He would not objeat 
to letting his brother mix with them, and 
Bays, "unless I find evidence of bad aharaeter 
outweighs .the good, L must give them the 
benefit of the doubt." e But the Deputy 
Magistrate, who is (he brother of this gentle- 
man, regards the petitioners as thieves and 
burglars, 
After exaluding from consideration inad- 
missible  evidense, there still remains a 
considerable quantity of material whiehe 


(9) 23 C. 621; 12 Ind, Dec. (N. 8.) 413. 
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justifies the conclusion arrived at by the 
lower Courts, In my opinion, the Rule should 
be diseharged. 
Gaosp, J.—I agree. 
Rule discharged, 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL ÁPPLICATION No, 50 or 1920, 
May 11, 1920. 

Present: —Pandit Kanhaiya Lal, A, J. C. 
HIRA LAL-——AOGUSED— APPLICANT 
teraus 
EMPEROR-—ConurrAixaNT, 


Penal Code (Act XLV of 1860), s. 188, scope of— 
Civil Court, order of, disobedience of — Offence, 


Section 188 of the Penal Code is intended to 
apply to orders passed by public functionaries 
in the public interest or to prevent a breach 
of the peace or other unlawful disturbance, and 
not to orders made in a civil suit between party 
and party for the breach of which a remedy 
has been provided by the Code of Civil Pro. 
cedure. [ p. 288, col. ).] 

A person to whom property has been entrusted by 
an attaching Court and whofails to produce it when 
directed to do so by the Court cannot be convicted 
under section 188 of the Penal Code, [ p. 238, col, 1.] 


Application against the order of the Sessions 
Judge, Gonda, dated the 23rd December 
1919, modifying that of the Magistrate, 
ios Class, Gonda, dated the 17th Ootober 


- * Mr. H. N. Misra, for the Applieant. 


The Government Pleader, for the Crown. 

JUDGMENT.—In exeention of a degree 
obtained by the Taluqdar of Paska against 
Thakurain Harnath Kuar, an elephant and a 
camel were attached and made over to Hira 


‘Lal. When the time for sale approashed, 


the attashing Oonrt sent an order to Hira 
Lal, asking him to bring to the Court or pro- 
duce the animals attashed, for sale on the-date 
for which the sale was notified. That order 
eould not be personally served on him, An. 
other notioe was thereafter issned, fixing 
another date for the same and asking him to 


-bring or produce the said animals on that 
date, The process-server reported that Hira 
-Lal refused to aasept the servise of that notioe 


whish was sonsequently affixed on hia house. 
Similar notices were again issued to him 
thriee, but on eaoh oosasiom he could not 


-bs found, The attaching Court thereupon 


~~ 
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resommended his proseeution under sections 
173, 174, 188, 403 and 409 of the Indian 
Penal Code. The trying Magistrate oonvioted 
Hira Lal onder seation 174 and 188 of the 
Code. The learned Sessions Judge set aside 
the eonvistion under sestion 174 and upheld 
that under sestion 188 of the Indian Penal 
Code, 

Section 1&8 of the Indian Penal Codeis, 
however, clearly inapplieable besause that 
seation is obviously intended to apply to 
orders passed by the publis funotionaries in 
the publie interest or to prevent a breash of 
the peace or other unlawful disturbanos, and 
not to orders made in a civil suit between 
party and party, for the breach of whioh a 
remedy has been provided by the Code of 
Civil Prossdure. Where a publio servant 
lawfully empowered to promulgate an order 
dirests & certain person to abstain from a 
certain act or to take eertain order with 
respest fo sertain property in his possession, 
or under his management and that person 
disobeys that direction, he oannot be son. 
visted under  seetion 188,  unlesa suoh 
disobedienae causes or tends to sause obstrusc: 
tion, annoyanae or injury, or risk of obstrus- 
tion, annoyanses or injury to any person 
lawfully employed or endangers human life, 
health or safety or causes or tends to sause a 
riot or an afiray, The order issued by the 
attaching Jourt to the onstodian to produse 
the property entrusted to him in Court on a 
oertain date for sale by auetion is in sub= 
stance an order issued by the Oourt to a 
porson who held the property in trast for 
that Court, and the disobediense of. such an 
‘order might delay the sale but cannot be 
deemed to sause any obstrustion, annoyance 
or injury or risk of obstruction annoyanae or 
injury to any person lawfully employed or to 
produse any of the other results specified in 
the ,above seation. The very idea of the 
promulgation of the order implies that more 
than one person is interested in it or may be 
affested by its breach. The order here was 
issued in the interest of the decree holder and, 
as pointed ont in Ohandrakanta De, In the 
matter of the petition of (1) and Yaung Hon v. 
Emperor (2), sestion 188 of the Indian Penal 
Code sannot be applied to sush a oase. 


(1) 6 C. 445; 7 C. L. R. 350; 6 Ind, Jur, 412; 8 Ind. 
Dec. (N. 8.) 2899 

(2) 4 Ind, Cas. 824; U, B, R, 1907—09, Penal Code, 
pi 23; 11 Cr, L. J. 60, 
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Sestion 174 of the Code eannot also apply 
beganse the notiees issued to the applisant did 
not require his personal attendance. The 
attaching Court committed an initial mistake 
in making over the attashed property io a 
person who was utterly unfit to hold the 
custody of the same. There was no man 
available to drive the elephant and the 
custodian would nob ordinarily have taken 
the responsibility of keeping the elephant 
and the samel in his charge, unless either the 
desree-holder or the judgment.debtor had 
undertaken to look after and feed them, If 
the oustodian was  intentionslly evading 
service he might have been liable under 
section 173 of the Indian Penal Code, but he 
has not been eharged under that section, 
It is not sontended that he has committed a 
eriminal breash of trust, 

The ooovistion of the applicant under 
gestion 188 of the Indian Penal Code oannot, 
therefore, be sustained and is sef aside, The 
fine, if realized, will be refunded. i 

Üonvictton set aside, 





* ALLAHABAD HIGH COURT. 
ORIMINAL APPEAL No. 919 or 1920. 
Desember 15, 1920. 

Present: —Mr. Justice Tudball. 
E. QG. HUNTER -—- APPELLANT 
ter8us . 
EMPEROR-— RESPONDENT. 
Penal Code (Act XLV of 1860), s. 497, applicability 
of—ÁAduliery—Evidence of sexual intercourse cir. 
cumstantial — Conviction, legality of. 


The provisions of seotion 497 ofthe Penal Code 
are not restricted in their application, and apply 
to all classes of persons, including Europeans, 
[p. 239, col. 2; p. 240, col. J. J 

Acoused took up his abode in the house of 
another man’s wife, and there was evidence that 
for 16 days he and she sleptin the same bed, and 
that there was considerable attachment between 


et that the evidence, although cireumstantial, 
was amply sufficient 15 hold that sexual intercourse 
had taken place, and that the accused was guilty of 
an offence under section 497 of the Penal Code, 
[p. 239, col. 2.] 

Criminal appeal against the decision of 
the Sessions Judge, Moradabad, dated the 
95th of September 1920. °¢ ] 

Mr. Nehal Chand, for the Appellant. 

Mr. Lalit Mohan Banerji, Government 
Pleader, for the Respondent, 
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JUDGMENT.—The appellant has been 
eonvieted of the offense of adultery under 
seation 497, Indian Penal Code, in that he 
had sexual intereourse with one Mrs, Chal- 
mers, the wife of the somplainant, M, H, 
Chalmers. He has been sentensed to three 
months’ simple imprisonment and a ne 
of Rs. 250, or in default to three monthe’ 
forther simple imprisonment. The evidense 
against the aesused to prove the ast of 
adultery sonsists of the statements of Mr. 
Chalmers, the sweeper, Ram Dayal, the 
khansama, Abdul Rahim, a boy named 
Rewland Chalmers, the son of the oom- 
plainant, and Musammat Bashiran, the ayah, 
There is other evidenos more or less eorro- 
borative of the complaint, but it is only to the 
effest that the assused and Mrs Chalmers 
were on very intimate terms. The evidence 
leaves no doubt whatsoever that, when the 
pstitioner left for Mesopotamia he made ample 
provision for his wife, an allowances of Rs, 333 
a month and a house, Itis farther. satis. 
fastorily established that, after his departure, 
the aosused became exceedingly familiar with 
Mrs, Chalmers and, although there was 
absolutely no necessity for it, he took up 
his abode in her house although e his 
parents, .with whom he resided, were living 
in another house not far off, Further, 
there ean ba,very littl doubt that Mrs. 
Chalmers subsequently went down to 

. Oaleutta and that she was living in the 
same house, a boarding-house kept by her 
own sister, in whish the assused also was 
living. Mrs. Chalmers was examined as 
a witness by the Court after the sonelusion 
of the evidense for the defense, In the 
light of the rest of the evidense in the 
case, her statement appears to me to be 
& mass of falsehoods ineluding foul sharges 
against her husband to substantiate whioh 
no attempt was made whatsoever. It is not 
that I hold the acsused responsible for her 
statement in any way. He did not call 
her as a witness though he sould, if he 
had liked, have asked the Court to take 
further evidence @  aorroborate her state- 
ment, espesially in respest to the sharge 
whieh she made against her husband of 
having given her a foul disease. The learn- 
ed Magistrate drew up a gsharge under 
whish he sharged the asoused with having 
committed the offenes of adultery between 
Desember 1918 and April 1920 at Morada- 
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bad and Oaleutta, In so far as any aaotg 
of aduliery saommitted in  Calsatta are 
conesrned, the Magistrate olearly had no 
jnrisdistion whatsoever to try tha accused, 
but most of the evidence is devoted to 
aota of alleged adultery oommitted at 
Moradabad and it is in respest to that 
that the sonyiction really has baen made. 
The evidence of the ayah, Musammat Ba. 
ahiran, combined with the evidense of the 
shild and the other witnesses, Ram Dayal 
and Abdul Rahim, shows that the asonsed 
took up his abode in Mrs, Chalmers! house 
and that he lived with her for several 
weeks and, moreover, for 15 days he and 
she slept in the same bed, The ayak 
made no sesret of what she saw, Sha 
eonveyed her information tə the other 
servants, It ia urged that it is inanfisient 
evidenos on which to convist a man of 
having had sexual intersourss with a woman, 
The ascused, it must be remembered, was 
a person whithout any employment, living at 
bis father's house, The exouse that has been 
given for his living in Mrs. Chalmers’ housa 
is that he was ill, a statement Í utterly dis. 
believe as the Magistrate ala» disbalievad it. 
We have it that the woman also left tha 
home provided by her husband and went 
to Oaleutta ; that the assused alao went 
to Ualoutta and lived in the same house 
there, 1t is shown on the woman's own 
statement that a considerable sum of money 
was left to her by her husband and that she 
had spent every farthing of it, There ig 
abundant evidense of sonsiderable attach. 
ment between her and the asonsed and the 
slept in the same bed for 
15 nights running is, in my opinion, amply 
euffisient evidense on whioh to hold that 
sexual intersourss took plase between them. 
The ast of sexual interaoummse is not committed 
in publis or in the presenae of witnesses, 
The evidense, no doubt, is eireumstántial 
only, but, in my opinion, amply snffivient 
to prove the ast, I¢ is not alleged that 
the asaused is impotent and, therefore, 
unable to do the deed. F, therefore, cannot 
aasade to the argument. There remains 
the question of sentenoe. It is true that 
sestion 497, Indian Penal Code, was enasted 
for oertain reasons and that the aot of 
adultery is not a oriminal offense outside 
India. The sastion may havé been intended 
primarily for other elasses of persons than 
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that to whish the aceused belongs, but the 
Code itself does not restriet the seotion 
and it applies just as muah in the oase of 
the assused as in the  oase of any low 
elass Hindu. The law is there as it 
stands and the Court has merely to ad. 
minister if and not to sonsider the ques- 
tion whether it is good or bad. If it 
is bad law, it is for the Legislature to 
alter it and not for the Court to nullify 
it. It is urged that a senteroe of fine 
wil be amply sufficient in a oase like 
this, inagmueh as in other sountries the 
ast of adultery can only lead to a dearee 
for divorse and damages. At the same 
time, I must point ont that the imprison- 
ment awarded by the Court below is simple 
and not rigorous and, in the olreumstanses 
of this oase, I think the sentenee of simple 
imprisonment was well merited. It is far 
less a punishment than would be awarded in 
other sountries where harsher laws exist 
and where a man’s life frequently pays 
the penalty for such aots, In my opinion, 
the accused fully deserved the imprison- 
ment that he has got and I deeline to 
interefere with it, I, therefore, maintain 
the sonvistion and sentence and dismiss 
the sppeal. If the aesused is still on 
bail he must surrender and serve the rest 
of his sentense. 

Appeal dismissed.o 


OUDH JUDICIAL COMMISSIONER’S * 
: COURT. 
CRIMINAL REFEBENCE No. 18 or 1920. 
May 27, 1920, 
Prosent: — Mr. Daniela, A. J. C, 
EMPEROR—OCOMPLAINANT 
versus 
BANDI DIN AND ANOTHER— À OCUSED, 
Criminal Procedure Code (Act V of 1898), s. 145— 
Order under section 145, finality of. 


An order under section 145, Criminal Procedure 
Code, no doubt ceases to have any force as soon as it 
is superseded by the order of a competent Civil 
Court, but’ until it is saperseded it is as final and 
binding as any order of the Civil Court itself 
could be. 

Criminal referense made by the Sessiona 


Judge, Hardoi, dated the 22nd April 1920, 
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The Government Pleader, for the Crown, 

Mr. B. B. Chandra, for the Opposite. Party. 

JUDGMENT.—This is a reference by 
the learned Sessions Judge of Hardoi 
asking thia Court to set aside an order 
binding over one Bandi Din, Zsmindar of 
Hathors, and his servant, Gajadhar Prasad, 
ina bond for Rs. 1,000 eash, and a surety 
for Rs. 5,000 eash, to keep the penne for 
one year. The dispute is between Bandi 
Din and the widow of his deseased nephew, 
Gokul Prasad. The dispute originally same 
before an. Honorary Magistrate under 
sestion 145 of the Code of Oriminal Pro. 
sedure and the latter found Bandi Min 
to be in possession of the entire village 
and passed an order under that seetion 
maintaining bis possession until he should 
be ousted in due sourse of law. The learned 
Deputy Magistrate in the present proeeed- 
ings evidently took a different view of 
the rights of the parties from that taken 
by his predeeessor and apparently soon- 
sidered that he was not bound by the 
order under sestion 145, besause it was, in 
his own words, “purely a preventive or 
administrative order” of a temporary nature. 
An, order under sestion 145 no doubt 
geases to have any force as soon as it ia 
superseded by the order of a competent 
Civil Court, but until it is superseded it 
is as final and binding as any order of 
the Civil Court itself sould be, There 
might, no doubt, be eases in whioh ib 
would be nesessary to bind parties over 
under seotion 107 in order to prevent a 
breach of the pesas even though pro- 
eeedings under section 145 had been taken, 
but in the present ease there is no doubt 
that the order passed by the Deputy 
Magistrate would be taken advantage of 
to undo the effect of the order passed 
under Chapter XII, and indeed it appears 
to hava been passed to some extent with 
this intention. As far as the danger of 
a breaeh of the pease is eoncerned, | find 
that six out of sefen witnesses, called for 
the complainant, said that there was no 
danger of such a breach. I assept the 
recommendation of the learned Sessions. 
Judge and discharge the order of the 
Deputy Magistrate. Thee bailbond, if. 
executed, will be caneelled. 

Order discharged, 


Val L&T) 
* $ . 
SAYRAT SAHA  SADER SAHA, 


CALOUTTA HIGH COURT. 
ÁrPEAL FROM APPELLATE Deorsa No. 1213 
or 1919. 

August 17, 1920, 
Present:—Mr. Justise Newbould and 
Mr, Jnuatice Panton, 

SAYRAT SAHA— PLAINTIFF —APPELLANT 
VETSUE 
SADER SAHA AND OTHERS —DEFENDANTS—- 


RESPONDENTS. 

Evidence Act (I of 1872), s. 92— Mortgage suit— 
Adjustment, defendant, right of, io prove—Otvil 
Procedure Code (Act V of 1908, O. XXXIV, vr. 2, 4 
—Inierest, morigagee’s right io recover, at contract 
rate, 


Where in a suit on a mortgage the defendant 
alleges an adjustment, he is entitled to prove it, 
and if any balance is due he is liable to pay. 


Under Order XXXIV, rule 4, read with rule 2, 
of the Civil Procedure Code, & mortgagee has a 
statutory right to interest at the contract rate up 
to the date for payment specified in the mortgage- 
deed; if any other arrangement is arrived at, that 
would be a variation which could not be proved 
under section 92 of the Evidence Act. 


Appeal against the desree of the Offisiat- 
ing Additional Subordinate Judge, Dinajpur, 
dated the 13th of Marah 1419, modifying 
the desree of the Munsif, 2nd Court, at that 
place, dated,the láth of February 1918, 


FACTS appear from the judgment. 

Babu Mohendrahath Roy (with him Babu 
Joytish Chandra Sarkar, for Babu Bimal 
Chandra Das Gupta), for the Appellant.— 
My contentions are two-fold. In the first 
place, as oral evidence cannat vary the terms 
of a written contract, the defendant was 
precluded from giving evidence of the rafa 
or adjustment. See section 92, clause (4) of 
the Evidenee Act, And, secondly, under the 
Code of Civil Prosedure the Court was bound 
to award interest at the aontraot rate up to 
the date fixed for payment in tHe mortgage. 
desree. See Order XXXiV, rules 2, 4, 
Civi] Procedure Code. 


Babu Nishitha Nath Ghattek, forthe He. 


spondents.—t do not dispute the propositions 
of law enunaiated by my a friend, The 


question ie, whether they are applisable to 
it has been ~ 
established that the plaintiff agreed to accept . 


the fasts of the present ease. 


a certain Bum of mony in full satisfaction 
of his elaim in respset of the mortgage, In 
pursuance of this agreement tha defendant 

paid the major portion of the amount within 


16 


INDIAN OASES, 


the time specified in the agreement, 


241 


How 
then ean my learned friend preclude me 
from showing that there was this adjustment 
of aesount between me and my mortgagee P 
This is not really a sase of variation of the 
terma of a written contrast by oral agreement. 
This is & case of an adjustment of account 


or the substitution of one agreement by 


another, 
Babu Joytish Chandra Sarkar replied, 


JUDGMENT,—This appeal arises out of a 
suit on a mortgage. The mortgage was 
admitted, but the defenses set up was that 
there had been an adjustment and a full 
payment of the amount found due after the 
adjustment, The lower Appellate Court has 
fonnd that there was an adjustment as 
alleged but that the appellant had left 
Rs, 375 unpaid, and that Court gave the 
plaintiff a mortgage-deoree with interest at 
12 per oent, per annum from tbe date of suit 
to the date of the decree, 


Two points have been taken on behalf 
of the plaintiff appellant. The first is, that 
the proof of this rafa or adjustment was 
inadmissible under sestion 92 of the vi- 
dense Act, and, sesondly, that the plaintiff 
was entitled to interest at the osontrast rate 
up to the date fixed for payment in the 
mortgage: decree, 


As regards the first point, we think that 
the defendant was entitled to prove the 
rofa as an adjustment of aesount. The 
finding ia, that tbe plaintiff agreed to aecept 
the sum of Rs. 1,775 in full settlement of his 
olaim if that sam was paid to him withiu the 
next few months. Rs. 1,400 was paid about 
six months after this adjustment and it is 
found that the payment was made within a 
reasonable time, We think thaf, on these 
findings, the plaintiff ean resover from the 
defendant the balance of Hs. 375, with in- 
terast from the date on whioh the sum of 
Rs. 1,400 was paid. As regards the rate of 
interest, we think that the contention of the ap- 
pellant is ocrreet. Under rule 4, Order X XX1V, 
Civil Prosedure Code, read with rule 2, the 
mortgagee has a right to interest at the gon- 


trao$ rate up to the date fixed far paymant 


inthe preliminary deores. That is a statu- 
tory right and-if, under the rafa, any other 
arrangement as to interest was arrived at, 
the latter arrangement would be & variation 
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of the written eontraet whieh eould not be 
proved under sestion 92. 

On these findings we decree this appeal. 
The plaintiff will get a mortgage-desree in 
the usual form for Rs 375, with simple 
interest at 21 per oent. per annum from the 
13th Jovetha 1324 till six months from the 
date of this desree, and thereafter at six 
per sent. per &npum. 

The appellant will be entitled to propor- 
tionate sosts in all Courts, 


Appeal decreed. 


MADRAS HIGH COURT. 

Civin APPEALS Nos. 324 anp 325 or 1918, 
Maroh 12, 1920. 
Present:—-Sir John Wallis, Kr., 
Ohief Justice, and Mr. Justice Krishnan. 
GURUSAMI PANDIYAN— 
APPELLANT IN BOTH 
versus 
SENDATTI KALAI PANDIA 
CHINNATHAMBIAR AND OTHERS— 
RESPONDENTS IN APPEAL No. 324 or 1918, 


SENDATT!L KALAI PANDIYAN 

AVERGAL AND OTHERS — RESPONDENTS 
IN APPEAL No, 325 or 1918. 
Hindu Law~—Mitakshara—Impartible zemindari— 
` Succession, principles governing—Persons im equal 
degree of relationship tolast holder, priority as between 
—Self-acquisitions, incorporation of, in the zemin, 
effect of—Maintenance grants to members, whether 
create right of succession ~Partition between vemin« 
dar and his co-parceners, effect of, on opening of success 
8t0nt, 


In the case of impartible estates, in the absence 
of*a special custom governing the succession to it, the 
rule of succession must be taken to be that of the 
ordinary Hindu Law by which the parties are gov- 
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v. Sivanantha Perumal Sethurayar, 14 M. T. A. 570; 17 
W.R. 652; 12 B. L. B. 396; 2 Suth. P. C. J. 603; 3 Sar. 
P. C. J. 108; 20 E. R. 898, followed. 

The same differences in the rules of succession to 
ancestral and separate or self-acquired property exist 
in the case of impartible estates. To apply the rules 
of succession to impartible property one must treat 
it for a moment as ordinary partible property and 
see to whom it would pass as such. If it passes 
to a single individual he or she would bethe person 
entitled to the zemindari. But if it passed to two 
or more-as equally entitled to it further rules have 
to be applied to determine which one of them should 


` be selected as the zemindar as only one person can 


erned with such modifications only as flow frdim the . 


impartible character of the estate. [p. 264, col, 2.] 


Katama Natchiar v Rajah of Shivagunga, 9 M. I, A' 
589, ab p. 643; 2 W. R. P. O, 81; 1 Suth. P. C. J. 520; 2 
Ser P, C, J. 25; 19 E, R, 848 and Ramalakshmi Ammat 


» 


be the zemindar at a time If the zemindavi is 
property in which the right of survivorship subsists 
it would pass like ordinary joint family property by 
the rule of survivorship, and when there ares more 
persons than one coming within that rule it will 
pass to the nearest co-parcener of the senior line and 
not to the co-parcener nearest in blood to the pro- 
positus [p. 254, col. 1; p. 266, col. 1.] ; 

If, on the other hand, the zemindari is taken to 
be the separate property of the last holder the 
Mitakshara rule of succession to separate or self- 
acquired property will apply, and on the death of the 
last zemindar leaving a mother and no nearer heirs, 
the mother would take first and, on her death, it 
will pass to the zemindar’s nearest reversioners 
under the rule that the nearest in blood excludes 
the more remote, Where there are two claimants 
both falling in the category of nearest in blood the 
claimant who is in the genior line will succeed in 
preference to the other, and where they are in the 
same degree the senior in age will be preferred, 
[p. 256, cols. 1 & 2; p. 569, cols. 1 &«2.] 

Mutiu Vaduganadha Tevar v, Dora Singha Tevar, 
8 M. 290 at p. 299 (P,0.); 8I. A. 99; 4 Sar, P, O. J. 
289; 5 Ind, Jur, 488; 1 Ind. Dec. (x. s.) 757, explained, 
+ As regards the estates of persons governed by the 
Mitakshara Law where estates are by family custom 
impartible or descendible toa single heir, it is open to 
the owner, if so minded, to incorporate his self. 
acquisition inthe impartible zemindari and theres 
by impose upon it a condition of impartibility, 
[p. 261, cols. 1 & 2,] 

Junior members in an impartible zemindari have 
no legal right to maintenance, [p. 265, col. 2.] 

Maintenance grants, therefore, given from time 
to time to them from the zemin assets out of grace 
do not have the effect of, and cannot be relied on for, 
koping alve their right of succession. [p. 266, 
col. 1. 

In the absence of proof of a formal partition be- 
tween two branches of a family, a long course of 
separate living and separate dealing with pro- 
perties by eache branch, and the absence of proof of 
any joint dealings at all regarding them are strong 
evidence of a finding®f complete separation between 
the two branches, [ p. 265, col, 2.] 

A general partition between the zemindar and the 
other members of his joint family putting an end to 
their co-parcenary puts an end to their interest, if 
any, inthe impartible «tate also. Once a complete 
separation is proved and it is decided that, when 
the succession opened there was no co-parcenary 
between the last holder and the person who claims 
to be his successor, the ratio of the rule of succession 
by survivorship is gone and succession must then 


* 
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d a as between divided members, [p. 286, 
col, 2. 


Jagdamba Kumari v. Thakur Wazir Narain Singh, 
35 Ind Oas, 255; 2 P. L.J. 289; 8 P. L. W. 437, 
Buijnath Prasad Singh v, Tej Bali Singh, 88 Ind. Cas. 
884; 38 A. 690; 14 A. L. J. 918, Tara Kumari v. 
Chaturbhuj Narayan Singh, 80 Ind. Cas, 833; 42 C. 
1179; 19 C. W. N. 1119; 29 M. L.J. 371; 18 M. L. T, 
228; 2 L. W, 843; 18 A. L. J. 1034; 17 Bom, L, R. 
1012; 22 C. L. J. 498; (1915) M. W. N. 717; 42 T. A. 
192 (P. C.) and Laliteshwar Singh v. Rameshwar 
Singh, 2 Ind. Cas, 290; 86 C. 48; 6 M. L, T, 11; 18 
0. W, N, 888, considered. 


Appeals against the deerees of the Court 
of the Subordinate Judge, Tutieorin, 
im Original Suits Nos, 27 and 48 of 1914 
respeatively. 


The Hon’ble Mr. K. Sreenivasa Atyangar 
(Advosate-General), Mr. K, O. Subramaniam, 
Hon'ble Me. T, R. Ramachandra Asya, 
Measrs, S, Srintvasz Aiyangor, A. K. Sundaram 
Atyar, K, Rajah Atyar and T. M. Rama. 
sawmi Atyar, forthe Appellant, 


Messrs. A. Krishnasawmt Atyar, S, Varda- 
charvarand G. Ramachanda Aiyar and R. S. 
Gopaladestkachariar, for the Respondents. 


JUDGMENT. 


^ WALLIS, O. J.—This is an appeal from the 
jugdment of the Subordinate Judge of Tnti- 
corin in two suits whioh were tried together. 
In the first suit the plaintiff sued to re- 
cover the impartible estate of Sivagiri from 
the mother of the late Zəmindar who died 
unmarried in 1914, while in the seaond suit 
the plaintiff sued for a deslaration that he 
was entitled to sasaged as nearest reversioner 
on the death of the late Zemindar’s mother, 
She died in 1916 while the suit was pending, 
and he was then brought on as the 
seoond defendant in the firat suit and will 
be so referred to. The :s/?mrar or grantee 
of the permanent Sunnad diéd in 1819 and 
was succeeded by his daughter, Virammal, 
who died in 1835. She left two sons, Peria- 
dorai, who suaseeded her and was the grand- 
father of the late Zomifidar, and Chinna- 
dorai, who had twa sons, the elder som- 
monly known as Periaswami who wag’ the 
father of the plaintiff and the younger, 
sOmmonly known as Ohinnaswamy, who was 
the father of the, 2nd defendant. Obinna- 
swami and his family resided at Vep- 
pangulam, a village some twenty miles distant 
from Sivagiri, ina house whiah appears to 


have belonged to his father. In 1843 he 
received a later grant of lands and money 
in lieu of maintenanae, and he and hia family 
were allowed to oceupy certain pannat of 
home-farm lands belonging to the Zemindari 
at a favourable rent, and slao received oa- 
dasional allowances for the performanse 
of the susual ceremonies in eonneotion with 
births, deaths and marriages. 


The late Zemindar's mother, as Ist de- 
fendant in the main suit, did not rely solely 
on her title as preferential heir to the plaint- 
iff, but also questioned his legitimaey and 
put him to the proof that his father Peria- 
awami was senior to the 2nd defendant's 
father Chinnaswami, and also that the plaintiff 
himself was younger than the 2nd  de- 
fendant, 


The indication of seniority in the use of 
the names Periaswami and Ohinnaswami is as 
clear as if one brother had been known as 
major and the other as minor, and the 
contention that Ohinnaswami was the senior, 
whieh was the subjeot of the first issue, 
was withdrawn in the course of the trial. 
It is sharasteristic, however, of the unsorn- 
pulous manner in which the defense was 
sonduated that the 2nd defendant, who had » 
admitted in his own plaint that his father 
Ohinnaswami was junior to Periaswami, sub- 
seĝuently obtained leave to amend his plaint 
by alleging that hie father was senior, and 
that he did not withdraw this soutention 
until Ist August 1918, as stated by the 
Subordinate Judge in his judgment, after 
twenty five of his witnesses had been 
axamined. Allegations of illegitimasy have 
been almost invariably made in suits 
ag to the sussession to Zemindaries in 
Tinnevelly and the adjoining Distrists. In 
the present oase they have been rightly 
rejeated by the Subordinate Judge as baseless. 
Periaswami, the plaintiff's father, had no other 
wife but the plaintiff's mother who wasa 
lady of equal rank with hia own, livad with 
him as hia wife for some thirty-five years 
until his death, and bore him nine ahildren. 
The ease for the defense, whieh was not 
fully diselosed until a late stage of the 
trial, was that the plaintiff's mother was 
the wife of one Vythilinga of Venganallur 
village and left him shortly after the mar. 
riage £o live with Periaswami; and a larga 
number of defense witnesses have eomg 
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forward to speak to this, The Subordinate 
Judge has rightly eommented on the way in 
which this part of the aase was put forward, 
The Ist defendant only pleaded that the 
plaintiff's mother was not the lawfully 
wedded wife of Periaswami, though some 
underling about the same time stated in an 
affidavit that the union was adulterous. 


The 2nd defendant was equally vague. 
No partieulars were asked for or given. 
Eleven witnesses for the plaintiff were ex- 
amined and spoke to the marriage between 
his parents without any suggestion being 
made in eross examination that the plaintifi’s 
mother had been previously married. When 
the plaintiffs Counsel elicited from the 
13th witness that she was a virgin at the 
time of her marriage, he was merely asked 
in oross.examination whether she had not 
been married to some one else, Tho aross- 
examination of the 16th witness contained 
the further suggestion that the former 
marriage had been in Venganallur, and it 
was only when the plaintiff's cease was 
elosed that the first witness for the defence, 
a convieted dacoit, who had been for years 
in the Poliee list of K,D’s, or known de- 
predators, was put into the box to say that 
the plaintiffs mother had been married to 
his unole, Vythilinga Vannianar, and he was 
followed by a host of witnesses whom ethe 
Subordinate Judge has rightly disoredited. 


The second defendant, who was only ex- 
amined as the 45th defence witness, states 
that he knew all along about the previous 
marriage of the plaintiff's mother, that he 
did not tell his Vakil who drew up his plaint 
in the second suit; and ‘his mother, the 
Ath witness actually swears to having been 
present at the marriage of plaintiff's mother 
with Vythilinga. The sorrespondense with 
' the Court of Wards, Exhibit KKK series, 
shows that in 1905 the annual ceremony of 
the 4th Zemindar who died in 1896 was 
postponed owing to the pollution eaused by 
the death of Chinnadorai’s daughter-in-law. 
It is admitted that the plaintiff's mother 
alone satisfies the deseripticn as the other 
daughters-in law were alive at the date 
of the suit. Periadorai’s widow, the 23rd 
witness for the deferdant, who belonged to the 
same family as the Ist defendant, the late 
Ziemindar's mother, and the wife of the 
9nd defendant, attempted in re examination 
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to explain this away by saying that it was 
due to a mistake, that it was not Periaawami'a 
wife that was reported to have died but one 
of Chinnasami’s wives and that it was not that 
wife, but her sister; and a diary maintained 
and proved by the village Karnam was filed 
by the defense whish contains an entry of the 
sister's death and not of the plaintiff's 
mother. No attempt has been made to show 
from the diary maintained by this witness 
when the plaintiffs mother did die. The 
doeument was produced at a late stage of the 
ease, and, in my opinion, might easily have 
been tampered with, I agree with the 
Subordinate Judge that the correspsndemse 
with the Court of Wards refers to the death of 
the plaintiff's mother and is oonalusive as to 
her status in the family, and I do not think it 
necessary to labour this judgment by refer- 
ring to the other doouments referred to in the 
careful and exhaustive judgment of the 
Subordinate Judge whieh shows that on 
Periaswami's death the plaintiff and his 
brothers were continued in the enjoyment of 
the same panna? lands as their father, on the 
ground that they were the Zemindar's 
Dayadia (Exhibits G to G8) or to the other 
desuments both during Periasami’s lifetime 
and after his death, on which the Sabordinate 
Judge relies to showthat they were treated 
in all respects a3 regular members of the 
Ziminda:'s family, The defendants sought 
to support their oase that Periaswami was an 
cut caste and lived not in the main house, or 
palace as it was called, at Véppangulam, but 
in a thatshed house, by proving that the 


' plaintiff and his brothers mortgaged sve 


a house in 1600 under Exhibit I for Rs, 32, 
and that they deseribed themselves in the 
mortgage as living in it, There is abundant 
dooumentary evidense on which the Sub. 
ordinate J udge has relied to show that their 
father  ossopied the family house or 
palase in the village, and this document is 
really of no weight as proof of the plaintiff's 
illegitimaoy. : 

The appellant’s oase as to this part of the 
oase is really hopeless, “and the main issue of 
fast argued hefore us was, as to whether the 
plaintiff had proved that he was older than 
the second defendant as the Subordinate 
Judge has fpund. If thee finding be correst, 
the plaintiff is entitled to susoeed as the 
preferential heir in any view as to the line of 
susssesion to the Zemindari, The plaintiff's 
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sass is that he was born before the death of 
his grand-father Ohinnadorai, whieh admit- 
tedly took place between the months of 
Ostober and December, 1871, while the 2nd 
defendant's ease is that the plaintiff was not 
born until Dasember, 1875. 

In the absenoe of Birth Registers a question 
of seniority as between two first cousins 
presents some diffisulty. Mr. A, Krishnaswami 
for the plaintiff based his ease, in the first 
instance, on the admission of the ladies of the 
family who have come forward to give 
evidense against him and in favour of the 
2nd defendant. One of them, Mathammal, 
the 48th witness, the mother of the 9nd 
defendant, deposad that she remembered the 
death of her father in-law, Chinnadora!, and 
that no male shild was born to the plaintiff's 
mother during” his lifetime, and that 
Ohinnadorai was not alive when her own male 
shild, the 2nd defendant, was born, She went 
on when male shild was brrn tb virammal, 
Ihad no male child” (Q 1estion repeated). 

" When male ehild was born to Virammal 
Guruswami (2nd defendant) had been born to 
me. He was then one yoar old.” For the 
respondent it is eontended that more weight 
should bs attached to her first answer when if 
is suggested. she blurted out the truth 
than to her sesond answer when the seaond 
defendant's Counsel was allowed to repeat 
the question, Farther, it appears from her 
evidense that Periaswami's eldest daughter 
was older than her eo-wife who was the 
daughter of Periasami and Chinnasami’s 
sister, and married her unole Chinnaswami 
on the same day that he married the witness. 

" The takli was tied Srst to her and then to 
me. She was younger than I by a year or half 
a year. She is younger I am older. I 
was of proper age" meaning as explained in 
reexamination that she had attained 
maturity. She also states that Chinnadorai 
lived for two yeara after her marriage. This 
would put Virammal’s marriage to Peria: 
gwami in the early sixties, ag his daughter 
was older than the witness's 60-wifa who was 
only a year younger thin the witness and 
was married with her to Chinnaswami in 
1869, Acsording to the plaintiff's evidence, 
there was a differense of seven years 
between his eldest sister and himeelf, and 
this would put his birth abont 1871 whiah is 
the date assigned by the plaintiff. On the 
other hand, the defendant's present gase is 


that the plaintiff was not born until 
December 1875, an improbable interval, as 
he was the third of nine ehildren and the 
first must have bsen born eleven years 
earlier. The respondent also relies upon the 
allegation in paragraph ll of the | 2nd 
defendant's plaint in the other suit that “ the 
lat defendant/a (the present plaintiff's) 
mother had sons older than the firat defend. 
ant but they are dead," whish is now admit- 
ied to be false and is SUDO to the evidenee 
of the 2nd defendant's own mother, as 
indieating the eonseiousness thah the plaintiff 
really was older than the 2nd defendant and 
an intention to set up that though Periaswami 
might have had sons older than the 2nd 
defendant they were dead, an intention 
whish was abandoned when they deoided 
to rely on a dosument produced at a late 
stare of tha ease by whioh the date-of birth 
of Periaswami’s eldest son oould ba plausibly. 
fixed as Desember 1875, In a case like this, 
where two poor relations of the late Zamindar 
with their respeasative bankers are fighting for 
the valuable Zamindari whieh has been 
preserved for his suacessors by the operation 
of the Impartible Estates Ast, we have to ba 
on our guard, not only against perjured 
evidence, but also against the fabrication and 
suppression of dosuments. Though the 
indasgments to resort to fabrication may ba 
equally great on either side, the facilities 
were ever so mush greater on the part of the 
defendants, and the generally unssrupulons 
charaster of the defense, to whioh I hava 
already alluded, makes it only too likely that 
such means would be resorted to. For two 
years after the institution of suit the 
voluminous records of the Zamindari whish 
are preserved in the family residenae or 
palana as it is oalled at Sivagiri were in 
the possession of the late Zsmindar's mothar, 
lat defendant, who made sommon cause with 
the 2ad defendant against the plaintiff; 
aud though the estate was afterwards in 
the possession of a Reseiver, Peria Thoy, 
the widow of the Zamindar Periadorai 
who has espoused the 2nd defendant's eause 
and gave evidensa a3 23rd witness, son. 
tinued to reside in the palase, and as the 
Subordinate Judge observes, the siraumstaness 
were such as ftd render if no diffisult 
matter for the  defendant'a party if so 
minded to introdues spurious doenumenia 
into the resords, Where we find that a 
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dosument, whieh, if genuine, is desisive 
in. the defendant’s favour on this part of 
the oase was first heard of in September 
1917, three years after the filing of the 
guit, together with other dosuments whioh 
there is good reason to believe to be 
spurious, and when that doeument has 
itself beqn rejected by the lower Court 
as spurious, this Court must be very sure 
of its ground before aesepling it as a 
ground for reversing the finding of the 
lower Court on the question of seniority. 
The dosument, Exhibit 31, is a sheet of 
foolssap whioh has been twice folded and 
has eome into four pieses whioh have been 
fastened together by the officers of the 
Court. The end piese which merely aon- 
tains part of the signature of the plaintiff's 
father Periasami who signed himself "Kali 
Pandian" has an endorsement on the bask 
which appears tobe signed by Chinnathambiar, 
the 4th Zemindar. The endorsement is as 
follows:— To the offiser in eharge of the 
granary. For the son of Veppangulam 
Sendatti Kalai Pandian Avergal for remos. 
ing his hair an expenditure of one 'kotaA! 
has been sanetioned. Give it to him and enter 
and send  voueher.  Sivagiri, 27—92—-76 
S, V. P. Ohinna (torn)." 


As observed by the Subordinate Judge, 
this endorsement, if genuine, might relate 
to the younger brother of the plaintiff, 
[t might also, as explained at the Bar, 
relate to some subsequent stage in the 
plaintiff's life, for vows to eut off a child's 
hair and present if to a temple are made 
after as well as before birth. These 
explanations, however, are negatived by the 
body of the petition, if genuine, whioh is 
found upon the three other pieses and 
elearly states that it related to Periaswami’s 
eldest son who was then two months old. 
The perpendicular parallel water lines in 
the four pieces sorrespond remarkably well, 
and the general eharaeter of the paper is 
the same, bnt there is a  pereeptible 
differences in the feel and appéarance of tha 
lowest slip containing the endorsement 
whish suggests that they did not originally 
form one sheet, Further, having regard to the 
strength of the paper whioh looks like a roggh 
variety ef the hand woven linen paper whioh 
we use for our judgments and decrees bcoanee 
of its lasting quality, it reems unlikely that 
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it should have eome into four pieses in little 
more than forty years to say nothing of the 
white apis who have attacked the lowest 
portion and left the rest of the paper alone. 
The dooument also somes into Court in 
bad sompany together with an alleged 
takeed of 25th January 1877, also addressed 
to the offiser in sharge of the granary 
stating that the first birth day of the eldest 
son of Periaswami born on 2nd Deeember 
1875 was to some of on Wednesday next. 
The Subordinate Judge has sufficiently sriti- . 
oized the sontents of this dosument whieh 
has every appearance of being a forgery and 
we have no hesitation in rejecting it. “Che 
other dcauments mainly relied on are Exhibits 
28, 28(a) and 28(5). Exhibit 28 merely shows 
that the Aksharabbyasam or putting to school 
ceremony of the plaintiff and his sousin the 
2nd defendant was to be performed on the 
same day in July 1882. Itis argued that it 
is improbablé that this seremony would have 
been delayed until the plaintiff was over eleven, 
but I agree with the Subordinate Judge that 
no inferenee san safely be founded on this, 
As regards Exhibit 28(a) which states quite 
unnesesmarily with reference to the same 
Seremony that the 2nd defendant was older 
than the plaintiff, I agree with the Subordinate 
Judge that its appearance is suspicious. It ig 
said by the Karnam to bgve eome from a . 
file of similar doonmerts but the file has not 
been prodnoeed, and further if is not satisfae- 
torily explaived why it remained in his sustody 
instead of being sent bask asa voucher, The 
oase that the plaintiff is the senior is not only 
supported by the oral evidenae for the plaintiff 
whieh appears to be rather more trustworthy 
than the oral evidence for the defendant, but 
is also in aesordanee with the probabilities 
of the ease, having regard to the evidense of 
the 2nd defgndant’s mother already mentioned 
as to the date of the marriage of the plaintiff's 
parents. The fasta thatthe plaintiff was the 
3rd of Periaswami’s nine shildren and that the 
two children segior to him were girls have not 
been seriously disputed. Having regard to 
the evidence of the 2nd defendant's mother, 
the ages of £O, 47 and 43 assigned to the two 
sisters and the plaintiff in the genealogy ap- 
pended to the plaint would seem likely to be 
approximately correct, and as the Subordinate 
Judge observes, the plaintiff gave his age as 
43 in Exhibit E before he knew that any one 
was sontesting his position as next reversiones 
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and has eonsistbntly adhered to this story, 
whereas the 2nd defendant's ease as to the 
plaintiff's age has varied eonsiderably from 
time to time, The 2nd defendant must, of 
eourse, have knownall along the truth as to 
` the plaintiff'a seniority having regard to their 
elose relationship and the fast that they were 
brought up together, and the fast that he 
has varied his ease as to this goes far to 
weaken if. On the whole, I am elearly of 
opinion that there is no suffisient reason for 
differing from the finding of the Subordinate 
Judge that the plaintiff is proved to be the 
elder of the two. 

These findings are admittedly aonelusive as 
to she plaintiff'8 present right to the Zemin- 
dari, but the question whether he is entitled 
to the insome of the estate as from the death 
of the late Zemindar until the death of his 
mother, some two years later, during 
whish period the estate was in the hands 
of a  Hsoseiver appointed in this suit, 
depends upon the question whether, on the 
death of the late Zsmindar withont male 
dessendant, the Zamindari devolved upon the 
plaintiff on the ground that the late Zamindar 
and the plaintiff were members of a joint 
Hindu family in whish the plaintiff was the 
preferential beir, or devolved in the first 
instanoe upon the late Zismindar's mother 
on the ground that, as the late Zomindar at 
the time of hia death was divided from the 
plaintiff'rS family, she was entitled to sueossd 
a3next hair to his ssparate property. In 
that ease the plaintiff aould only olaim to 
snoosed on the mother's death as next heir 
to the separate property of the Zemindar. 
If the late Zemindar was undivided from the 
plaintiff's family, then for the purposes of 
succession the estate must be treated as if it 
had been partible, and, as on a partition the 
plaintiff and his brothers would have re. 
presented their deceased father and taken 
bia share, they must also be «onsidered to 
represent him for the purposes of suessssion 
to the impartible Zamindari, so as to entitle 
the plaintiff as the eldest among them to 
Buoseed fo the Zemindar?® to whieh their 
father would have suepeeded if he had surviv- 
ed the late Zemindar, This law of susses- 
sion, whisk may have had its origin in the 
theory of dormant oo-pareeniry on the part 
of the other members of tae family is not 
affected by the deoisions of the Privy Counoil 
beginning with  Saríaj Kusari vw. Deoraj 


Kuar? (1), and ending with the resent desi. 
sion that the right of the other membors of 
the family to maintenanee must ba rested 
entirely upon eustom [| Gangadhara Rama Rao 
v. Rajah of Pittapur (2)] and was applied by 
the Privy Council in the very resent sase of 
Tara Kumari v. Ohaturbhujy Narayan Singh 
(3). That, in my opinion, is a very import- 
ant deeision for our guidanse, besause it lays 
down that, in determining whish line of 
suesession to follow, the test is, whether the 
last owner who left no male issue was or was 
not separated from the other members .of the 
family, and expressly negatives the sonten- 
tion that, to let in the rule of suesession as 
to separate estates, there must have been 
something in the nature of a partition of the 
impartible estate or of an abandonment, 
express or implied, of the right to suoseed to 
it as joint family property. As regards the 
first point, their Lordships observed that the 
elaimants had no so-pareenary rights in the 
impartible estate, and no rights in that 
estate whioh entitled them to a partition of 
the impartible estate. As regards the sesond 
point, the result of the decision, in my opinion, 
is, that, the partieular liue of. succession is 
insident to the status of the family, and 
depends entirely on whether the family is 
joint or has besome separated. The earlier 
cases relied on for the respondent must 
be held to be merely applisations of the 
rulg laid down in this last ease to the parti- 
sular facts of those eases, and all we hawa to do 
is to desida whether the lata Zamindar at tha 
time of his death was joint with or saparat» 
ed from the plaintiff's family. In this view 
of the law, [ sannot agree with the statement 
of the learned Subordinate Judge at tha end 
o? paragraph 134 of his judgment that it is 
not shown that "assuming that : Periadorai 
and COhinnadorai had a ao pareenary interest 
inthe Zemiodari there was at any tims a 
partition in respest of it between them." i 


(1) 10 A. 272: 16 L A. Gl at pp. 64, 63; 6 Sar, P. 
©. J. 189; 12 Ind. Jur. 218; 6 Ind. Deo. (N s.) 182 


P. 0.). 
; (2) " Ind. Cas. 854; 41 M, 778; 85 M. L. J. 392; 
24 M. L. T. 276; 15 A.L. J. 833; 28 O. L. J. 428; 5 
P. L. W. 267; 20 Bom. L. R. 1066; 23 0. W. N. 173; 
(1918) M. W. N. 922; 45 I. A. 148 (P. O.). 

43) 80 Ind. Cas, 833; 42 O. 1179 19 C. W. N. 
1119, 29 M. L. J. 871; 18 M. L. T. 228; 2. L. W. 843; 
*13 A. L.J. 1034; 17 Bom. L. B, 1012; 220, L, J. 
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think it must ke taken that Chinnadorai 
never had any oo-pareenary interest in the 
Zemindari and that all we have to decide is, 
whether Periadorai's branch to which the 
late Zsmindar belonged was divided at the 
time of his death from Chinnadorai’s branch. 

' When in 1835 Périadorai on the death of 
his mother susdeeded to the Zemindari, as the 
heir of his maternal grand-father the Istimrar 
Zemindar, he was joint with his father and 


his brother Ohinnadorai; and as, if the. 


Zemindari had been partible, the two bro. 
thers would have takeu it as aneestral property 
with rights of survivorship, as decided in the 
Jaggumpet case [ Rara Ohelikant Venkayyamma 
Qaru v. Raia Ohelikant Venkataramanayyamma 
Bahadur Garu (4).] I see no reason why 
Chinnadorai should not be considered for the 
purposes of suesession to the Zomindari to 
have been joint with Periadorai, Here I 
may say that I agree with the learned Sub- 
ordinate Judge for the reasons given by him 
in rejesting the eontention that Periadorai 
took the Zemindari as his separate property 
under the alleged Will pat forward by the 
defendants and that his mother was only 
given the right to manage. The official 
eorrespondenee on the Istimrar’s death in 
1819 refers to a Will, but it is fairly olear 
from the eorrespondense and from the fact 
that the daughter was resognized as owning 
the Zemindari in her own right that it waa 
not the Will put forward by the defexsa 
with a view of showing that the Zemindari 
was the sel-acquisition of Periadorai and 
so dessendible as his separate property. 


In the year 1543, when Periadorai was 
old enough to be given possession of the 
estate which had been managed by his 
father, disputes arose and were adjusted by 
an agreement. The Subordinate Judgg hae 
rajested the alleged agreement put forward 
for the defendants Exhibit 44 (a) and it is 
uoneceszary to rely on it, as the terms of the 
agreement may he sufficiently gathered 
from the allegations and admissions of 
either side’ which are recited in Ex. 
hibits O and Ol, the judgment in the suit 
instituted by Ohinnadorái for partition of the 
Zamindari in 1848, The judgment cf the 


(4) 25 M. 078: 291. A. 156 at pp. 164, 165; 7, 
C, W.N. S 12 M. L. d. 293; 4 Bom. L. R. 657; 8 
gar, P. C.J. 286 (P. O.). 


first Court states that the plaintiff Ohinna- 
dorai admitted that in 1843 he had aeaepted 
an allowanes from the Zemindar in lien of 
all alaims. In his grounds of appeal in 
Exhibit Ol Ohinnadorai stated it was not 
likely he would have remained satisfied with - 
land amounting to 30 sangakes and 30 
eolíavarapadee yielding yearly revenue of 
only Rs. 200. To this the respondent 
replied that the evidenos in the suit showed 
that the lands allotted to the defendant for 
his support were sapable of yielding yearly 
Rs. 1,500, aud that additional property valued 
at Rs. 21,300 had been given him, The fast 
that Chinnadorai renounsed all olaims to the 
Zemindari would not, of course, inelufe 
a renunsiation of his right to sueseed 
as heir, aosording to the law of susoss- 
sion to joint family property, if the family ` 
was undivided when the snuosession open. 
ed. After 1843 Ohinnadorai and his father 
and family went to live at Veppangulam, 
about 20 miles from Sivagiri, in a family 
house or palass as it is styled, which ia said to 
have been the property of the father, Then 
same the tinsnocessful suit of 1848 for parti- 
tion of the Zamindari. It has been sontended 
before ua that the effeat of filing this suit 
wag necessarily to effesta division in status 
between Ohinnadorai and his brother Peria» 
dorai. In view of some of the earlier eases 
sited, I do not propose to rely on this suit 
a3 ovidan of division, espscially as there 
is other evidenee suffoient to establish it, 
The lands allotted to him: were sold by him 
and his sons in sourse of tims, and in 1871 
when Periadorai had involved himaelf in 
diffisuliies and the Zemindari was in the 
hands of a Reseiver who was seeking to raise 
money by the sale of the panna? or bome- 
farm lands, it was reported that Ohinnadorai 
and his family were in the posseasion of some of 
these panna? lands as tenants at a favourable 
rent, and this Arrangement was not disturb. 
ed. After Chinnadorai's death at the olose 
of 1871 his sons were left in possession of 
these lands, and during the minority of the 
late Zemindar, as fhe rent was paid by them 
was in arrear, the Court ef Wards desided to 
sue them for possession and arrears and a 
plaint was drawn up, Exhibit I, but was not 
filed. Again, on the death of Perlaswami, in 
1899, the plaintiff and, his brother were simi. 
“larly left in possession of the lanis then in 
their oosapation, - Thoir possession, howevor 
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wasthatof tenants, and was exastly the same as 
that of their sister Virammal and her family, 
to whom also pannat lands were let on 
favourable terms, From Periadorai's death 
-until the birth of the late  Zemindar in 
1889 Obhinnadorai's family were the next 
reversioners to the Zamindari, a position 
they again ocoupied from his sueeession till 
his death. They were also very near rela- 
tions whose slaims on his bounty were great. 
The numerous petitions which they presented 
to the Zismindar for assistance on the oosasion 
of family seremonies sought his assistanse as 
a matter of grase and were similar in terms 
to those presented by other persons, sush as 
thefr sister Virammal and by mere strangers 
in whom the Zemindar took an interest. 
In my opinion, the fast that the Chinnadorai’s 
family were allowed to ossupy panna: lands 
as tenants and were assisted on the ocesasion 
of family seremonies by the Zemindar is 
entitled to very little weight as evidense 
that they eontinued joint in estate with him. 
In Southern India the test whether the two 
branehes eontinued joint in worship is ins 
applisable. On the other hand, the fast that 
the two branches lived separately, though 
ordinarily inaonelusive, is, in my opinion, en. 
titled to sonsiderable weight when the 
separate living had been going on for seventy 
years before suit and the existense of joint 
property at the, end of the period is not 
ghown. Exhibit A series, and the other 
documents referred to in paragraph 126 of 
the Subordinate Judge’s judgment, show that 
bet ween 1872 and 1897 Periasami and Chinna- 
awami freely alienated their properties 
without any referense to the Zsmindar, Exz- 
hibit F whish is a petition to the Oollestor, 
dated 17th April 1872, by Periasami alleges 
that the Veppangulam house had belonged to 
his father Ohinnadorai and that he and the 
petitioner had been enjoying it for nearly 30 
years without dispute and oofhplained that 
Periadorai was attempting tointerfere with 
his enjoyment and also with his endeavoura 
to sell hig father's lands in satis’astion of hia 
debts. This is opposed to the theory that 
he and the Zemindac were then jont in 
estate. On the other hand, the faot that 
Periadorai who had alienated all his estate 
and was then living on an allowanee from the 
Court of Rs. 100 tried to asserta claim to 
the Veppangaulam housa is of vary little 
weight in view of his desperate oiroumstanoos, 
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Exhibit MMMI is open to the same observa- 


tion, and the faot that Periadorai had ineluded 


the house in & mortgage of 1854. Exhibit 
MMM throws very little light on the atate 
of the family in 1914. He died in 1873 
and his son, who susseeded in resovering 
the Zemindari from the  alieneem, seems 
to. have raised no objection to Periaswami 
and his family dealing freely with their 
properties by the alienation in Exhibit A 
and other series, Exhibit XXViI sbows 
that the Veppangulam house, or Periaswami’s 
share in it, was sold in a suit on a mortgage 
exesuted by him and purshased for Rs. 251 
by one Mnthusubba Ayyar on 22nd June 1877 
who appears from Exbibit FFF to have been 
a benamidar for the Zamindar, That is a 
petition eomplaining that the Zemindar’s 
servants had been resisted by Periaswami in 
taking possession, on the ground that deli- 
very had not been given by the Court. 
Probably the Zamindar did not really want 
to evist his cousins and had only purshased 
the property to prevent its getting into the 
hands of strangers. There does not seem 
to have been any allegation by the Zismindar 
on that oscasion that it was not the separate 
property of Periaswami the mortgagor, Also, 
as stated by the Subordinate Judge in para- 
graph 30 of his judgment, Chinnasami after- 
wards filed a suit against the benam: purchaser 
and Periasami for a half share of the Vep- 
pantulam house and sueseeded. The deoree 
Exhibit XXVII (d), states that the suit was 
brought to resover the seheduled properties 
which fell to the share of the plaintiff and 
are being enjoyed by him, and the deeree 
exempted specifo portions of the property 
from the sale apparently as property whieh 
had already fallen to the plaintiff on parti- 
tion, Farther, the mortgages and sale-deeds 
exesuted by Periaswami after his father’s 
death, which are found in Exhibit IV series, 
sueh as Exhibit IV(p) and 1V(q) and others, 
point to a division by metes and bounds 
having taken plase between Periaswami and 
Chinnaswami after their father’s death. This 
is, in my opinion, very strong evidease that 
they had already besome separated in estate 
from the senior braneh. I think the trans. 
astions already referred to, and the other 
transactions mentioned in paragraphs 126 to 
228 of the Sabordinata Judge'a judg nent, 
are suffisient to show that the two branshes 
were separate in status in 19f4, In my 
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opinion, the bransh of the late Zemindar at 
the time of his death was divided in status 
from the plaintifi’s braneh of the family, 
eonsequently, the Zemindari devolved ascord- 
ing to the rule of inheritance applisable 
under the Mitakshara Law to separate proper- 
ty on his mother, As she left no femala 
issue, the question whether the asoumulations 
should be regarded as her Stridhanam is im- 
material, and, even if so, they would devolve 
on her husband’s heirs. 

Assuming the law of suosession to separate 
property to apply, the finding that the plaint. 
iff is both the representative of the senior 
braneh of his family and the eldest of those 
who. are equal in descent with himself frem. 
ihe sommon ancestor is suffieient in my view 
to establish his title to susceed on the death 
of the late Zemindar’s mother, In the ease 
of suesession to separate property the ordi: 
nary rule that to the nearest in blood the 
heritage belongs, entitles the nearest in 
dessent of whatever bransh to susseed in 
preferense to the other  elaimants. Achal 
Ram v. Udai Partab Addiya Dat Singh (5), a 
desision of. the Privy Council, is an applisation 
of the same rule. This rule, however, affords 
no assistanse where, as here, the rival slaim- 
ants are egual in dessent. In that ease the 
Privy Couneill has decided in Bhat Narindar 
Bahadur Singh vw. Achal Rom (6), whioh 
relates to the same impartible estate as the 
ease just cited, that the person entitled to 
guoseed as preferential heir is the represen- 
tative of the senior branch. The fasts whieh 
gave rise to these two decisions may be 
briefly summarised. Under the Oudh Estates 
Aet, 1 of 1269. One Prithi Pal had been 
entered in the first and sesond of the lists 
prepared under seotion 8 as a éalugddr 
under the Ast whose estates, according to 
the oustom of the family and before the 13th 
February 1856, (the date of the Meeting) 
ordinary devolved ona single heir, It was 
provided by  seetion 22 that such estates 
should be descendible in the line of sussession 
prescribed in sub-sestions (1) to (10) of ses- 
tion 22, and in default thereof under sub.s6a- 
tion (11) “to sush persons as would be entitled 


(5) 10 0. 511 (P. 0.); 11 I, A, 51; 8 Ind. Jur, 272; 
4 Sar. P. C. J. 507; Rafique and Jackson's P. Q 
No. 77; b Ind. Dec (N. 8.) 542, 
(6) 200,649 (P. O); 20I. A. 4^7; 6 Sar. P. C. J 


310; 17 Ind. Jur. 319; Rafique and Jackson's P, 0. * 


No, 128; 10 Ind Deo. (N. B, 438, 
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to susseed to the estate unde! the ordinary 
law to whish persons of the religion and 
tribe of such taluqdar or grantee, heir or 
legatee are subject.’ Prithi Pal was 
susceeded by his widow who died in 1670. 
The estate was then enjoyed by his daughter 
and her husband Ashal Bam, After the 
daughter's death in 1870 Ashal Ram 
retained possession and was first sued by 
Udai Partab who was the representative 
of senior line but seventh in dessent from 
the common &nsestor. He was non-snited 
by the judgment of the Privy Counsil in 
Achal Ram v. Udai Partab Addiya Dat Singh 
(5) on the ground tha*, though the estate was 
recognized in aacordanee with previous family 
oustom as impartible or descendible to a 
single heir, the single heir must be deter- 
mined in the oireumstanses with reference 
to the rule of Mitakshara as to the susces- 
sion to separate property. If the sueeession 
opened at the death of the widow in 1870 
Harbaghat, who was fifth in dessent from 
the eommon ancestor, was then living, and 
was the next heir, while, if it opened at 
the death of the daughter in 1870, there 
were then living Harbaghat’s sons and 
other o»llaterals who were sixth in deseent 
and, so, nearer} than the plaintiff. That 
ease having desided that the  wussession 
was to the nearest in blood thongh belong- 
ing to & junior bransb, Harbaghat’s son 
Narindar sued to resover the estate and 
eontended unaussessfally that the suesession 
opened in 1870 on the death of the widow 
when his father, Harbaghat, was the nearest 
heir, but it was held by tbe Privy Council 
that it opened on the death of the daughter 
in 1870, that the nearest  sollatera!s 
included Harbaghat’s son the plaintiff and 
his cousin Jubrag who were both sixth in 
deseent from the ansestor. As between 
them, the Privy Oounsil held that the 
estate would £o to Jubrag as he same 
of a bransh senior to the plaintiff's bransh. 
It, no doubt, may have been, and probably 
was, the oase that Jubrag the other 
eollateral not only same of the senior branch 
but was also older han the plaintiff. 
The sonsideration,- however, was treated as 
immaterial. The Act there left the susces- 
sion tothe impartible estate, in the event 
which happened, to be governed by the 
ordinary lav whieh inaluded the oustom 
of the family. As this custom did not 
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inolude the rule of lineal primogeniture 
the ordinary Mitakshara Law of suseession 
to separate property would appear to have 
been applied and, assording to this law, 
as between collaterals equal in degree, the 
representative of the senior bransh was 
held to be the preferential heir. 1t was 
no doubt suggested by Muttusami Ayyar, 
J., in Muitu Vaduganadha Tevar v. Dora Singha 
Tevar (7), that in sush a case the eldest 
among the heirs of equal degree should 
be preferred ón the ground that he would 
have a preferential right as regards sere- 
monies and also to the position of manager 
We the property had been joint. I agree, 
however, with the learned Subordinate 
Judge that, so far as this Court is son- 
eerned, the question must be regarded a8 
settled by superior authority, , I may also 
add that, in my opinion, this rule is alco 
superior in eonvenienee, as, having regard 
to the eonditions which prevail here it is 
much easier to assertain who is the senior 
representative of the senior branoh than 
to assertain which of a number of ool- 
laterals of equal degree was born first. 
The only otber question argned before 
us was as to whish of the properties ao- 
quired by the 4th and 5th Zemindars should 
be sonsidered to have been incorporated 
in the Zemindari and to pass with it to 
a single heir. The resent  deoision in 
Rajindra Bahadur Singh v. Raghubans Kunwar 
(8) has been sited as desiding that `a 
Zemindar sannot incorporate any property 
in an impartible Zemindari, but we think 
it is not authority for so extreme a pro- 
position. The Crown in that oase, in the 
exersise of a right now reeogn'zed in the 
the Crown Grants Act, had made the 
estate descendible in a partieular manner, 
and it was held that tbe holder sould 
not make the same rule applicable to pro- 
perties acquired by him, As regards estates 
of persons governed by the Mitakshara 
Law, where estates are by family eustom 
impartible or deseendiMle to a single heir, 
it has been repeajedly held that it is open 
to the owners, if so minded, to inaorporate 


(7) 8 M. 290 at p. 323 (P. C.) 8 I. A. £9; 4 Sar. P. 
QO. J, 289; 6 Ind. Jur. 488; 1 Ind, Dec. (n. 8.) 757. 

(8) 48 Ind, Case213; 40 A. 470;,21 O. CO, 108; 24 
M. L. T. 282; 6 0O. L. J, 401; 8 L. W. 550; (1918 
M. W. N. 881; 28 C. L., J. 456; 28 C, W. N. 101; 20 
Bom, L, B, 1076; 46 I, À, 184 (P, 0. 


his self.asquisitions in the impartible Zemin- 
dari, and this is expressly stated in 
Murtaza Husain Khan v. Mohammad Yasin 
Alt Khan (9) whish was desided not very 
long before the ease already sited. I think 
we must overrule this oontentinn. As to 
the properties whieh should he held to be 
insorporated in the Zemindari, I agree with 
the judgment of my learned brother 
and with the order proposed by him in both 
appeals, 
APPEAL No. #24 or 1918, 

KrisHnan, J.—Thia is an appeal from 
the desree of the Subordinats Judge of 
Tutieorin in Original Snit No. 27 of 1914 
brought by the plaintiff Sendatti Kalai Pandya 
Ohinnathambiyar slaiming for himself the 
Zemindari of Sivagiri, whieh is an ancient 
impartible estate in the  Distriet of Tin. 
nevelly, insluded in the  Sehedule to the 
Madras Impartible Estates Aet, II of 1904, 
The suit was originally brought against 
Rani Gnanamapi Nashiar, the mother of 
the last Zemindar Ramalinga, who took 
possession of the Zemirdari on bis death, 
But as she died on 23rd. November 1916 
when the cuit was pending in the lower 
Court it besaame unnessssary to deside who 
the preferential heir to the Zamindari was 
as between her and the plaintiff to setile 
the elaim to the Zemindari. Onher death 
the dispute about the succession to the 
Zemindari became one between the plaintiff 
and Gurusami Pandian who was added 
to the record of this suit as the 2nd 
defendant. He had already brought a suit 
himself, Original Suit No. 48 of 1914, in 
the same Court admitting the right of the 
«Rani ard alaiming to be next reversioner 
entitled to suoseed io the Zemindari on 
ber, death. Two suits were tried together 
by consent of partier, and appeal from the 
desrea in the second suit is also before us ag 
Appeal No. 325 of 1918, The first and main 
question for our deoision in this appeal is, 
whether the plaintiff or the 2nd defendant is 
the man entitled to sneseed to the Zemindari 
now. 

The Pedigree of the family attashed to 
the plaint is accepted as  sorreet, before 


(9) 36 Ind. Cas. 299; 28 A. 552; 48 I. A, 269: 20 
M. L. T. 362; 34 A L. J. 1088; 18 Bom. L. R. 884; 
81 M. L. J. 804; (1916) 2 M. W. N. 555; 26 C. hL, 
J. 1; 19 O. 0. 2:0; 1 P. L, W. 122; «21 O, W, N, 410; 
4 Q. L. d. & 4 L. W. 588 (P. Ok 
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us exoépt as regards the ages of oertain 
persons mentioned, in it, It may, however, 
be noted, as s sorrestion, that Nos. 35 and 36 
were the wives of No. 25 and not hia daughters. 
Aá stated in this pedigree, Ramalinga 
No, 39 was the fifth aud last Zemindar. He 
died in Madras, 1914, leaving no issue and 
no male heirs in his own line and it is 
to him that succession has now to be 
trased. He was the son of Sangili Veerapps, 
the 4th Zemindar (No. 25), who was himself 
the son of Varaguna Rama Pandya, the 
9rd Zemindar (No. 18), who was ordinarily 
known as Periyadorai and who willbe re- 
ferred to hereafter by that name. He had 
a younger brother also, a Varaguna Rama 
Pandya but known ordinarily as Ohinnadorai, 
under whish name he will also be referred 
to, He had two sons Sendatti Kalai 
Pandiyan (No. 26) ordinarily known as 
Periyaswami,and Varaguns Rama Sendatti 
Kalia (No. 28) ordinarily known as: Chinna- 
swami besides a daughter Veerammai 
Naohiar (No, 27). Plaintif (No. 42) is 
admittedly the eldest son of Periyaswami 
and the 2nd defendant (No. LO) is the eldest 
soc of Ohinnaswami. It will be seen, 
therefore, that as grand-children of Rama. 
linga’s grand.father's brother, they stand 
in the same degree of relationship or 
agnateship to the last Zsmindar. But 
as only one man ean sueseed to this 
impartible Zemindari we have to daesid 
who the preferential heir of the two 
is. The plaintiff sontends that he is to be 
preferred because he belongs to the senior 
line, his father being older than 2nd defendant's 
father and, furthermore, that as between him. 
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tha plaintiff is the legitimate son of his father 
or the illegitimate offspring of an adulterous 
sonnéstion as alleged agaiost him, The 
Subordinate Judge has disoussed the question 
at great length ina earafally considered jade- 
ment and Lentirely agree with him that the 
finding-must bein favour of legitimacy. The 
plaintiff's sase ou the pointis, that his father 
and mother were married in proper form and 
assording to the usual rites prevalent in their 
easte about the year 1834 in their place at 
Veppangulam, Whereas the sesond defendant's 
cage is, that plaintiff's mother was married to 
one Vythilinga Vannianar of Venganallur 
about that time and that some two or three 
months after her marriage she sloped with 
plaintiff's father and sontinued to live with 
him in unlawful intersourse till he died in 
1899 and all their ehildron ars bastards; he 
also alleges that on assount of this improper 
sonneation plaintiff's father was in disgrase 
with bis father and other members of his family 
and, in sonsequenss, he was not allowed 
to live in their family residenas of Veppangu- 
lam palase and he, therefore, lived with 
plaintiff's mother and his children in a small 
thatshed house near by; and he has addaeed 
some evidence about this alleged residene in 
the fhatehed house, 

Before sonsidering the direst evidsnsa on 
the point it is nesessary to notise osrtain 
salient features of the oase *regavding it. 
Periaswami and plaintiff's mother Virammal 
admittedly lived together as man and wife for 
55 years or thereabouts, and had a number of 
shildren born of the union, He had married 
no other woman. Virammal was herself a mem: 
ber of a respestable family of the same Van- 


self and the 2nd defendant he is-also the senior, njangar oaste in Veppangulam, as Periaswami 


in age. The 2nd defendant admitted that 
plaintiff's father was senior to his father 
though at one stage of the ease he disputed 
it ; but he contended that the plaintif was an 
illegitimate son of his father being born of an 
adulterous connection between his parents and 
as sush he was not entitled to susseed at all, 
and also that even if plaintiff were a legiti- 
mate son of his father, he, the 2nd defendant, 
was thé senior in age to him and that senior- 
ity in age and not seuiority of the line was 
the desiding factor in the shoise of the heir 
tô the Zemindari in the siroumstanses of this 
0886. 

On these pleas the first question we have 
to settle is, the question of faot whether 


was. She was the daughter of one Hama. 
Swami Vaunianar who was related to Peria. 
swami’s family as he was the 3rd Zmindar 
Periadora?'a fathey-in law's brother’s son She 
was, therefore, a most likely person for Peria. 
swami to have got married to. Her father's 
niese D. W. No. 48 is heraelf the 2nd defeni- 
avt’s mother, having been married by his father 
Ohinnaswami. Several of Virammal's dangh- 
ters and grand-daughters have been married 
into respestable families in the neighbourhood 


“as detailed by the Sabordinate Judge in 


paragraph 30 of his judgment. Oa Peria- 
&vami's death his properties Were all admit- 
tedly taken by his ehildren. 

Again, it is extremely signifieant that in the 
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numerous dosuments produced in this sase the 
learned Advooate. General for the 2nd defend. 
ant was not able to refer us to any one either 
direatly showing or even indireotly insinuat- 
ing that plaintiff and his brothers and sisters 
were illegitimate. On the other hand, our 
attention was drawn to numerous , documenta 
where Periaswami and his family were recieved 
by the Zemindar and his people in the Sivagiri 
palase and were treated by them on the same 
footing as Chinnaswami and his ohildren. 
The Subordinate Judge had referred to these 
dosuments in detail in paragrapha 16 to 24 
of hia judgment and I think it unnecessary 
toego over tha same ground as I agree gener- 
ally with his observations about them. The 
Zemindar had the Aksharabhyasam or the 
eeremony of initiation into the learning of the 
alphabet performad for both plaintiff and 2nd 
defendant at the same time as shown by 2nd 
defendant's own documents Exhibits 28 and 
28(b); and Exhibits YYY, YYY (1) and YYY 
(2) show that the V'smindar paid for the eduea- 
tion of Periaswami's two eldest sons along with 
Chinnaswami's two eldest sons, The Zemindar 
was helping both branshes with doles of 
money and paddy from time to timeas shown 
by the palase assounts. There is no dosument 
showing that Chinnaswami and his sons were 
treated with any greater favour than Peria- 
Bwamiand his sons were. 

Again, when tn 1896 the 4th Zemindar died 
and the Court of Wards assumed management 
of the estate under the Conrt of Wards Ast, as 
the fifth Zemindar was then a minor of 7 
years of age, they do not seem to have treated 
plaintiff and his brothers as other than legi- 
timate sons of their father. 
by the Manager of the Estate to the Colleotor 
at the time, Exhibit G, desoribes the plaintiff 
and his brothers ag sons of Periaswami there 
being no suggestion of any illegitimacy. 
Periaswami himeelf treated plaintiff and his 
brothers as sons entitled to his anoeetral 
properties by joining them as parties to docu. 
ments exesuted by him with referenee to such 
properties ; see Exhibits 4, Al, A2 and A3, 
One of them Exhibit, A3 2nd defendant him- 
self has attested as identifying witness and 
his explanation when asked about it that he 
did not know the contents oan hardly be true, 

To slinsh the whole matter, it is shown that 
on Virammal’s death pollution Was observed 
by the Zemindar's family, if Virammal was 


Thereport sent, 


happened, Exhibit KKK2 T A before 
the Commissioner) isa letter by Peria Toyi. 
D, W. No. 23 and No, 18 in the Pedigree, the 
widow of the 3rd Zemindar Periadorai where» 
in she refers to the death of the "daughter in- 
law of her husband's own younger brother on 
the night of 24th November 1905" and states 
that the young Zemindar bas to observe pollu- 
tion for it. The dessription applies to 
plaintiff mother Virammal and only to 
her, we have the evidense of the plaintiff 
that his mother died at the time and itis 
admitted that no other daughter-in-law 
died then. An explanation was attempted 
to be given by the defense witnesses that the 
reference was really fo ons Alaga Toyi the 


sister of Chinnaswami's wife that died but a 


mistake was made about the person by Peria 
Toyi. 

To support thir, a Birth and Death Register 
is prodused as Exhibit 46 in whieh there is a 
entry, dated 23rd November 1905 of the 
death of one Alagu Toyi of Veppangulam. 
It is extremely doubtful if the entry is a 
genuine one af all as it is the last ink entry in 
the book and looks, as the Subordinate Judge 
observes, to be too fresh, It is, moreover, diffi- 
sult to understand how an entry of 23rd 
November ean refer toa death that oesurred 
on the 24th evening aesording to Exhibit 
KKK(2)  Alagu Toyi was not in any sense 
a gdayad: of the Zemindar and no pollution 
would have been observed by him for her, D. 
W. No. 23, however, admits that pollution was 
aotnally observed by the Zemindar. It seems, 
therefore, certain that the reference in Exhibit 
KKK(2) was to plaintiff's mother's death and 
pollution was observed by the Zemindar for it, 
* All the oirsumstanoces referred to above 
seem to point very strongly to the plaiutiff' 
mother having been the properly married wife 
of his father. As against that evidenoe, 2nd 
defendant sould only refer us to three doou- 
ments, Exhibits I, 30 and FF. They are by 
themselves of no value on the point under 
eonsideration. In Exhibit I, whioh is of the 
year 1900, there is a statement that plaintiff 
and his brothers were residing in a thatched 
house, and in Exhibit X XX of 1905 there is a 
statement that plaintiff owned only a thatehed 
house in Venpangulam af the tims and Exhibit 
FF o£ 1896 speaks of the Veppangulam palasa 


* as Chinnaswami's without naming Periasami 


also as the owner, All this evidences is, how- 


merely kept woman that would rot have ever, of no value exeopt when taken with the 
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evidence of defense witnesses who tried to make 
out that Periaswami was turned out of his 
house, Veppangulam palase, by his father on 
aosountof his improper sonduot in keeping 
Virammal, Even if Periaswami did live in a 
thatehed house, whish is denied by the 
plaintiff's witnesses, there is nothing in the 
dosuments to show that the reason alleged 
for it by the defense witnesses is true. The 
evidence above referred to makes it fairly olear 
that it could not be true. The documents do 
not date bask to the time when Virammal 
first joined Periaswami end this is important 
to notice, as in 1877, there was a sale of 
Veppangulam palace for Periaswami’s debts, 
gea Exhibit 27(a) and Ohinnasami had sued 
for and resovered his half share in it, Exhibit 
XXVII(d). Itis possible that on sesount of 
this sale Periaswami lived outside the palace 
for a time after the sale and the statements 
in Exhibits I, 80 and FF may refer to it. 
Now, L shall turn to the oral evidence on 
the point. The learned Trial Judge, who saw 
the witnesses, except those examined by his 
predesessor in-offioe and those examined on 
commission, same to the aonalusion that the 
evidenee of - plaintifi’s witnesses was more 
reliable than that of the defence witnesses and 
Iam not prepared to differ from him, even 
though the learned Advosate.General was 
able to eritieise adversely to some extent the 
evidence of some of these witnesses, dt ia 
not likely that witnesses on either side would 
have spoken quite sorrestly,as they were speak- 
ing to events that had happened long ago. 
We have to take the evidenae as a whole, and 
as the evidenoee on plaintifi’s side is more in 
consonance with the dosnumentary evidenae 
and the probabilities of the oase, I think fhe 
Subordinate Judge was right in aeospting it 
in preference to the defense evidense The 
defense story of the marriage of the plaintiff's 
mother with one Vythihnga Vannianar of 
Venganallur has 8 certain amount of suspi- 
sion thrown on it by the fast that it 
was not definitely formulated and fully 
diselosed till after the plaintiff's osse had 
been closed. Though vague allegations of 
plaintiff being the offspring of adulterous 
intercourse were msde at previous stages of 
the sase we do not hear of Vythilinga’s 
name till we some to the evidenee of D, W, 
No. 1. 
defendant's side, sush as his mother, his 
<. aunt. and Peria Toyi, who sould have given 
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him all the details on this alleged marriage, 
if it were true, the fast that no details 
were mentioned either in his plaint or in 
hia written statement or in the Rani’a 
written statement, and that no detailed 
questions were put to plaintiff’s witnesses in 
oros» examination, justifies the critisism that 
he was probably trying to develop his esse 
as the trial went on. We, therefore, ap- 
proach the sonsideration of defendant’s oral 
evidenos with a oertain amount of suspicion 
and it is not dissipated by reading that 
evidence. The Subordinate Judge has given 
good reasons for not acting on that evidence 
and I soneur with him in thinking that it 
is not reliable, The story that if was 
because of the improper sonduet of Periaswami 
that his family went and lived in thatched 
house seems, as already stated, to be quite 
untrue. Assepting the plaintiff's evidense 
on the point before us as more reliable, I 
soncur with the Subordinate Judge in find- 
ing that the plaintiff is- the legitimate son 
of his father. 

Taking that finding, it follows that plaintiff 
and 2nd defendant are persons who stand 
in an equal degree of relationship to the 
last Zemindar from whom dessent has now 
fo be traced for the Zemindari It was 
laid down by their Lordships of the Privy 
Counsil so early as in the Shtvagunga case 
[Katama Natchtar v. Raiah of Shivagunga 
(10)] that in the ease of impartible estates 
in the absenee of a speeial eustom govern- 


: ing the suesession to it, the rule of susoces- 


sion must be taken to be that of the 
ordinary Hindu Law by whiah the parties are, 
governed with suoh modifieations only as flow 
from the impartible eharaster of the estate, 
This rule was followed in Ramalakshmi 
Ammal v. Stvanantia Perumal Sethuragar (11) 
and has been accepted ever since, There is no 
special eustofn alleged in the present sase 
and we have thus to turn to the Mitakshara 
Law, by whieh the parties are governed, for 
the rule of sueeession. Under that law 
there is a different line of snesession for 
ansestral property and for ceparate or self- 
acquired property and accordingly the same 


(10) 9 M, I. A, 589 at p. 548; 2 W. R. P. C. 31; 1 
Suth. P. C. P 520; 2 Sar. P. C^ J, 26; 19 E. R. 843, 
(11) 14 M, I. A. 570; 17 W. B, 552; 12 B. L, R, 
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difference must arise with regard to sueses- 
sion to impartible estates also. To apply 
the rules of s&uosesslon to impartible pro: 
perty one must treat it for a moment as 
ordinary partible property and see to whom 
it would pass as such, If it passes to a 
single individual, he or she would be the 
person entitled to the Zemindari. But if it 
passed to two or more as equally entitled 
to it further rules have to be applied to 
determire whieh one of them should be 
gelested as the Zomindar as only one person 
san be the Zemindar at a time, 
Ziemindari is property in whioh ‘the right 
Ot survivorship subsists, it would pass like 
ordinary joint family properly by the rule 
of survivorship, and when there are more 
persona than one soming within that rule 
it will, as was held in Naraganiz Acham- 
mogaru v. Venkatachalapathi Nayantvaru (12), 
pass to the nearest eo-pareener of the senior 
line and not to the so-pareener nearest in 
blood to the propositus, This view was 
approved of by the Privy Counoil in 
the Kachi Yuva Rangappa Kalakka Thola 
Udayar v, Kachi Kalyana Hangappa Kalaka 
Thola Udayar (15), and must be treated as 
settled, The rule is based on the resognjsed 
principle pf ' representation of the father on 
his death by his sons in taking joint 
family property. If this rule of succession 
by survivorship applied to the present ease, 
it is coneeded that the plaintiff will be the 
preferential heir as the eldest son of 
Periaswami whose line is the senior line. In 
fact, he would have exeluded the Rani also, 
At the early stages of this ease both the 
Rani and the 2nd defendant had denied the 
seniority of Periaswami to Chinnaswami and 
the first issue was framed on that plea, 
But the sontention was subsequently given 
up by the 2nd defendant and the seniority 
of Periaswami’s line was admitted, 


If, on the other hand, the Zamindarl is 
taken to be the separate property of the 
last Zemindar, as I find later in this 
judgment, the Mitakshara rule of suocession 
to separate or s8lf acquired property will 
apply, and on the death of the last Zemin- 
dar, the Rani would take the estate first, as 
his mother, there being no nearer heirs 
and on her death if mus pass to thig 


(12) 4 M. 250; 1 Ind. Deo. (x. s.) 1010. 
(13) 24 M, 662; 11 M. L. J. 191.1 


If the. 


Zemindar's nearest reversioners under the 
rule that the nearest in blood exoludes the 
more remote, But as both plaintiff and 
and defendant fall in the category of 
nearest in blood, a further rule has to be 
applied to shoose between them. Plaintiff 
contends that that rule is the rule of 
seniority of line, whereas the 2nd defend- 
ant maintains that the seniority of age is 
the proper rale for it, 

Before, however, desiding this question 
it will be sonvenient to eonsider whether 
the plaintiff or the 2nd defendant is in fact 
the senior in age, for eash olaims to he 
senior to the other, The Subordinate dudge 
has held that plaintiff was the senior and I 
am, on the whole, inclined to agree with him 
though the evidence is not so full and satis. 
factory on this point as on the first question 
dealt with, 

The plaintiff stated his age in his plaint 
and in the written statement in tho 2nd 
defendant's suit to be 43 in 1914, His case 
is, that he was born just before his grand- 
father Ohinnadorai died in November or 
December 1871. He stated 2nd defendant's 
age then to be 30. Sesond defendant, on the 
other hand, olaimed in his plaint to be 40 
years old in 1914 and stated that plaintiff 
was only 36 years of age then, Again, in 
his written statement filed in the present 
egse in 1917, sonsistently with his first 
statement, he gave him the age of 39, He 
also stated that the plaintiff's mother had 
sons older than himself but they were all 
dead. 

The Subordinate Judge found 2nd defend. 
anb to have been born in November 1874 
‘or thereabouts, and that finding bas not been 
challenged before us as it does not Seem to 
materially affect the ease, In fast, it is 
not material to decide the exact date of 
birth of either party as the only question 
for decision ig, who is the senior in age of 
the two. 

The 2nd defendant has relied on some 
doouments to prove the plaintiff's age and 
thus to show that he is really his junior 
in age. It willbe sonvenient to refer to 
them at onse for if they are all reliable 
they establish the defense ease, They are 
Exhibits 31, 31 (a), 28, 28 (a) end 28 (5), 
OF these only 2, viz, 28 and 28 (b) are 
admitted to be genuine;*the rest are 
denounsed by the plaintiff as fabrisations 

8 
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I have carefully examined the disputed 
documenta in Court and their appearance 
did not impress me at all favourably; in 
faot, the Subordinate Judge's eritioism about 
their appearance seems to me to be quite 
justified. It is, therefore, difficnlt to act 
upon them without being fully satisfied 
-about their genuineness on other considera- 
tions. 

Unfortunately for the defence, the late 
stage of the trial at which they were pro- 
dueed in Court sonsiderably enhances one’s 
doubt regarding their genuineness instead 
of allaying it. Though both the suits 
before us were filed in 1914 and their joint 
trial began in February 1916 and went on til 
the middle of Maroh 1915 till the plaintiff's 
sase was slosed and a number cf defense 
witnesses were examined, these dosumenta 
were not produced in Court til February 
1918. No proper explanation is given for 
the delay in my opinion. It is true the 
ease had to be stopped on aseount of the 
Rani’s death in November 1916 and it was 
only in July 1917 that the 2nd defendant 
was added asa party to the plaintiff's auit. 
Nevertheless, both the Rani and the 2nd 
defendant whose oase was being tried jointly 
with the plaintiff's ease bad ample oppor. 
tunities of producing those dosuments in 
time to prove the issue whish had been 
raised in both suits about plaintiff's age. 
That the znd defendant was taking an 
astive intereat in the trial is shown by the 
. faot that.the first set of defense witnesses 
are really his men and it is mere pretense to 
. suggest that the Rani was acting against 
his interests. ee 

Luring the Rani’s lifetime no steps were 
taken to get these doeuments, though the 
. whole estate resords were in her possession 
or under her sontrol and 2nd defendant 
also had assess to them. It is only in 
September 1917 that the 2nd defendant 
gets an order for inspestion and the inspes- 
tion was earried out only in January 1918, 
There was thus ample time for defendant 
to get up any spurious document if so 
minded. Then, again, as to the way in 
whish these documents were found in the 
records, there is only the evidence of D. W, 
No, 46 who was conducting the 2nd defend- 
ant’s sase for him. He says he picked up, 
apparently osidentally, Exhibits 31 and 

28 (a) but he does not know who pieked 
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up Exhibit 31 (a). It is diffioulb t? 
believe that, if sush dosuments had reallY 
existed in the resords from the first, they 
would have been overlooked and not been 
prodused at the earliest stage of the ease. 
Tbe Hani was fighting the plaintiff bitterly 
and had even raised the palpably false 
evidence that plaintiff’s father was junior 
to his brother, the defendant's father; and 
it is not unlikely that it was she who set up 
the 2nd defendant to bring his suit admitting 
her slaim. She had also set up the defenoe 
of jus terizt relying for it on the ground that 
the 2nd defendant was the senior in age and 
was the nearer heir to the Zemindari than 
the plaintiff and it was quite as important - 
for her to prove the 2nd defendant’s seniority 
in age as for the 2nd defendant himself and 
both she and the 2nd defendant were jointly 
oondusting the sase on their side, In these 
siraumstances, the great delay in producing 
these dosaments in Oourt throws, in my 
opinion, grave doubt upon their genuineness; 
and, coupled with their suspicious appearanee, 
already referred to, renders it quits unsafe 
for the Court to ast upon them, more 
partieularly as defendant has not sorupled to 
put forward in sonjunetion with the Rani the 
utterly false defance that Obinnaswami was 
senior in age to Periasami which he himself 
had to abandon later on, Very little value 
can, in my opinion, be attached to the faot 
that these documents were found in the 
estate records, as, apart from the allegations 
by the plaintiff against the Hsseiver, I have 
no doubt there would have been no diffisuliy 


' for 2nd defendant or his men to introduce 


any spurious dosument they wanted into 
those records, In fast, we hava the state. 
ment of defendant's own man who was 
sondusting his defense, in his affidavit print- 
ed at page 8&0 of the paper book, that it 
sould have beerfeasily done; he was no doubt 
referring to the other side but if they could 
do it, ib sould be more easily done by defend: 
ant's men, 2: | 

I shall now sonsider these dosuments 
separately to see if thereeis anything in them 
or in the evidenee regarding them in support 
of tbeir genuineness, Exhibit 28 (a) pur. 
ports to be an order by the Zemindar to the 
village Karngm to deliver 4 kulams of paddy 


“for the Aksharabhyasam of plaintiff and 2ad 


defendant. Itis eurions, as pointed out by the 
Subordinate Judge, that there should be ny 
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statement in i£ as to who was the older boy. 
It was quite unusual and unnosessary to stata 
. the reason in an order to the Karnam and the 
statement thus looks suspisious in itself, 
Though the Karnam in question, D. W. No. 38, 
says that he got a oorrasponding tatesd 
whish he kept on a file it is nob prodused. 
If Exhibit 28 (a) itself was the order to the 
Karnam it ia not clear how it eame to be in 
the Estate records and not with the Karnam. 
"No doubt, he and D. W. No. 39 speak to the 
Zamindar’s signature though the peper 
containing it is torn off in part but their 
evidenee seems, as pointed out by the Sub. 
ordinate Judge to b» quite unreliable Takiog 
Exhibit 31 (a) next the Zemindar’s signature 
in it bears distinot indisations of having been 
traced with an effort as the Subordinate Judge 
remarks. Its contents batray its spuriousness, 
Itis dated 25th January 1877 and the “ Wed- 
nesday next" referred to in it is found to be 
Slat January 1877. Itis impossible to under. 
stand how the birthday of a boy said to have 
baen born on 2nd of Daaember 1875 could 
fall on 3lst January 1877. Among these men 
no doubt the birthday is often taken as the 
day on whioh the partienlar star under whish a 
boy is born isin the aseendant assording to 
Indian astrology in the month of the birth, 
but that explanation, as, shown by the Judge, 
ia also futile, The learned Advosate-General 
tried to explain he dooument by suggesting 
that it referred to the birthday festival whish 
he said might be celebrated cn some day or 
other after the actual birthday. Bat sucha 
thing is quite unusual and, what is more, 
Bush an explanation was not offered by any 
one in the lower Court, and Iam unable to 
ascept it. Exhibit 31 (a) is, no doubt, a 
elumsy fabrisation but its olumsiness is 
no argument in favour of its genuineness as 
. was faintly suggested by the 2nd defendant's 
Vakil, ; 

Lastly, we haya Exhibit 31. Tt seems to 
have been found in 2 or 4 parts; the upper 
3 parts or three quarters of it looks alike but 
the last quarter on whish the material 
date in the endorsement appears looks like 
piper of a different texture though the 
water lines on all the parts are similar. It 


was suggested in the lower Oourt that the. 


upper three quarters and the lower quarter 


‘time 


diffisalt, no doubt, to adopt this suggestion 
as the probability of finding two different 
dosuments of the kind among the reaords 18 
very remote, Ifitisa fabrisation, tio mors 
probable explanation fo my mind is that, 
having found a paper with an endorsement 
bsaring the sesl and the signature of the 
7smindar, the upper part was fabricated 
to suit it and was attached to it, Tho olsan 
eut at the junetion of the two piesas at the 
right hand side is very suspicious, There is no 
proof whose writing it is that appsara on the 
upper three parts, and no evidence is adduaed 
to sorroborate in any way the statements in 
them that plaintiff had his head shaved in the 
temple or that expenditure were insarrad for 
hia shaving eeremony in 1876. Whatever 
the proper explanation may be for thia 
dosument I am not satisfied that if is 
genuine and I am, therefore, not prepared to 
differ from the Subordinate Judge and ast 
on 16. 

Leaving out of consideration, then, Exhibits 
28(a), 31 and 31 (a) as unreliable doeuments 
we have only 28 and 28 (b) left. They 
merely show that the Aksharabhyasam or tha 
initiation of the two boys, plaintiff and 2nd 
defendant, took plasa at one and the same 
in 1882, No doubt, assording to 
plaintiff's version of his age, he would have 
bsen ll by then. ButIdo not think that 
thgt was nesessarily too late au aga for a boy, 
in the eireumstanses of the plaintiff, to hava 
begun his edusation. Ib was 2nd defendant'a 
father who started the idea of ednoating his 
boy, as appears from Exhibit 28; there is 
nothing strange in the elder brother then 
waking up to the faot that hia boy had not 
been put to sshool yet and frying to get ib 
done, "These are not people who attash any 
great,value to education aud Áksharabhyasam 
is nota oeremony that a boy need nesessarily 
undergo or need undergo at any partionlar 
ago. I do not think, therefore, the faot 
that the Aksharabhyasam took plase for the 
two boysat the same time is any indisation 
of their respestive ages or seniority of birth. 

The defendant's dosumentary evidensa 
thus proves nothing as to plaintiff's age. On 
the plaintiff's side he relies strongly on 
Exhibit E, It wasa petition pub in by him 
to the Collestor of Tinnevelly 12 days after 


might be parts *of two different genuine «the death of the last Zemindar, and long 


dosuments and the fabrication probably 
eousisted in putting them together. It is 


17 


before the present suits were started and 
disputes arose, He mentions in it his age 


d 
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25 48; he says “Iam now 48 years and odd 
and oan manage the estate myself without the 
intervention of the Court of Wards.” He was 
claiming the estate after the death of 
Ramalings and contending that the mother 
was only entitled to maintenanee. He would 
thus have no objest in overstating his age at 
the fime; and Iam inelined to think that 
this previous statement of his, when he had 
no motive that one san see to misrepresent 
his age, sertainly eorroborates his present 
evidence as to his age and is of value in the 
. absense of any Birth Register or horosaope. 
No horoscope was apparently made for him 
or hia brothers as the 2nd defendant admits 
and no Birth Hegister to prove his age 
is apparently available as neither side has 
produced one, 

There are, besides Exbibit E, the two 
significant slalements referred to by the 
Subordinate Judge and insisted on before us 
by the respondent’s Vakil, namely, the state- 
ment by the 2nd defendant in his plaint that 
plaintiff had elder brothers who were all 
dead and the statement made by the 2nd de- 
fendant's mother as D. W, No. 48 that " when 
male ohild was born to Virammal (plaintiff's 
mother) she had no male child." It is now 
admitted that plaintiff is the eldest son of hia 
father. The 2nd defendant's statement would 
seem to indieate that he antieipated that 
plaintiff would prove that the eldest son of 
his father was born prior to himself and 
that he was preparing to set up, in answer, 
the case that plaintiff was not his father’s 
eldest son. The statement by the mother 
was, no doubt, withdrawn by her when the 
question was repeated, but the very fact that 
she did make the statement is of some 
significance, She did not say that she made 
it by mistake but in re-examination she 
falsely ‘denied having made the statement at 
all, It is not unlikely, then, as the Subordi- 
note Judge thinke, that she blurted out the 
truth in an unguarded moment. 

Plaintiff's father married plaintifi’s mother 
about 1864. There isevidense on both sides 
which show thet the marriage took plase 50 
or 52 years before the witnesses gave 
evidence in 19.6, There is thus nothing 
unlikely in plaintiff, the 3rd ehild of his 
parents, having been born about 1871 aa 
he alleges. ä 

There is also a body of oral evidenoe on 
plaintifi’s side to the offeet that he was 
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born before his grand-father Chinnadorai 
died in 1871 and that his younger- brother 
was born about the same time as the, 
9nd defendant, No doubt this evidence 18 
eontradisted by the evidence of defense 
witnesses, but the Trial Judge has preferred 
the former and I am not prepared to sey 
we have been shown suffiaient reason to 
differ from his appreoiation of that evidense. 
On the other hand, the shifting nature of 
the defendant's sase as to plaintiff's age, 
though he had several old ladies of the 
family on his aide who  oould have told 
bim his age aceurately, is mush against 
the truth of his ease. As pointed ont by 
the Subordinate Judge, he put in his own 
plaint in 1914 and in hia wrilten statement in 
1917 the difference ofage between himself 
and plaintiff as 4 years, The earlier witnesses 
in the ease in a way supported this. But 
when we some to witnesses examined in 
August 1918, 33, 38, 42, 47 and 48, that 
is, after Exhibits %6 and 31 had been 
put into Court the difference 1s altered 
from 4 to 2 and then to 1 year appa- 
rently to suit those dosuments. No doubt, 
the evidence on plaintiff’s side is open to 
some adverse oritisism but defense evi- 
‘dence seems to be even- more so. It is 
true defendant has salled, -on his side, 
his father’s and plaintiff's father’s sister 
Virammal as D. W. Now 97 and she is a 
near relation of both parties and she has 
given evidence in defendant’s favour. Her 
evidenoe would be important if reliable, 
but on referring to it it does not seem to 
me to be quite reliable. On the question 
of legitimacy her evidence had to be rejested. 
It is elear from her own evidence that she 
is more interested on the side of 2nd 
defendant than on the plaintifi’s side. Her 
daughter was married to 2nd defendant’s 
father, it bping allowed in this caste to 
marry one’s own sister’s daughter and she 
is thus 2nd defendant’s step-mother. Her 
evidenae as to Periaswami nof performing 
the funeral geremonies of his father 
Chinnadorai is apparently false as it is 
against the language of Exhibit BBBB. 
She was aetively assisting the Rani and 
9nd defendant by giving them her father's 
documents, as she says, and 2nd defendant's 
mother im her evidence says the 2nd defend. 
ant was rendering serviees to her. It is 
thus difficult to rely on her evidence with 
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any confidence, espesially as the Trial Judge 
has not aesepted it. Her evidense at beat 
is not very strong as- she does not give 
-the respestive ages of the two men but 
only says one is older than the other. 
Defendant’s mother is manifestly interested 
in him and Periathoyi, the other old lady, the 
widow of Zemindar, Periadorai, was not asked 
E question about the ages of the parties at 
ET 4 

Again, there is evidence to show that it 
is the praetise in the Zemindari on the 
death of a Zemindar for his suesessor not 
to shave his head for the funeral whereas 
all'oóthers do so. Plaintiff did not get his 
head shaved on Ramalinga’s death but 2nd 
defendant did, 

In these sireumstances, I am iuolined 
to think thatthe Subordinate Judge’s find. 
ing is right that plaintiff is the senior in 
age to the defendant, and I assept it. On 
this finding plaintiff must be held tc be 
the proper heir now to the Zemindari in pre- 
ferense to the 2nd defendant whether the rule 
of seniority of line or of seniority of age be 
applied, 

I may here observe that it was argued 
by the plaintifi’s Vakil that, even if his 
slient was -not the senior in age and 
even if we take the Zemindari to have been 
the separate property of the last Zamindar, 
his elient would still be entitled to sneseed 
as the representative of the senior line. 
In other words, he contended that the rule 
of seniority of line applied where there were 
two or more reversioners of different lines 
but of equal degree of relationship to the 
last holder of the impartible estate from 
whom desaent has to be trased, competing for 
the Ziemindari. He has relied for this conten- 
tion on the ruling of the Privy Counail 
in Bhat Narindar Bahadur Singh y, Achal Ram 
(6) and that ease olearly supports him, 
Though the impartible estate in that case 
was one to whieh the Oudh Estates Aot 
applied, the enocessor to thee last holder had 
to be found  ascording to olause 11 of 
sestion 22 of that Aef and not assording to 
any of the previous clauses, and under that 
elause the ordinary Hindu Law of eollateral 
suseession had to be applied, Lord Hobhonuse, 
who delivered the judgment of the Board, 
says: "It may be, and it has so happened 
in this ease, that the heir ascording to 
lineal primogeniture is more remote in 
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degree from the anoestor than other solla- 
terals, or other persons in the line of 
heirship. If so, the degree prevails over 
the line &esording to the olassification under 
the Ast; though if two sollaterals, or persons 
in the line of heirship, are equal in degree, 
then, as the property san only go to one, 
recourse must be had to the seniority of 
line to find out whieh that one is.” His 
Lordship again says: “But Jubraj somes of 
a branoh senior to the branch of the plaintiff; 
and, therefore, if the estate oan only go to 
one, it will go to that one who represents 
the senior branoh.” - The pedigree of the 
family ia given in the case in Achal Ram 
v. Udai Pariah Addiya Dat Singh (5) and the 
decision in that oase, read with the decision 
in Bhat Narindar Bahadur Singh v. Achal 
Ram (6), shows olearly that in a ease of 
collateral succession though the rule of 
seniority of line is not applicable in the 
firat instano» but the ordinary Mitakshara 
rule of nearness in blood applies, the former 
rule applies for the choise of one from 
among those equal in degree. The ruling in 
Bhat Narindar Bahadur Singh v. Ackal Ram 
(6) thus seems to cover the exaet position in 
the case that weare considering and, follow- 
ing if, the plaintiff shonld be deslared to be 
the preferential heir irrespeotive of any ques- 
tion ,of seniority in age even if the susses- 
sion is a collateral one. The learned Vakil 
for the appellant tried to distinguish this 
ease from the present sase on the ground 
that it was desided on some question of 
eustom or on some admission of the plaintiff 
that Jubraj was the preferential heir if 
ibe*suesesion was held to open only on 
the daughter’s death. But there does not 
seem to be any basis in the judgment of 
their Lordships for these eontentions nor 
does it appear that their Lordships were 
dedusing the rule from anything in the 
Ast or from anything peouliar to the estate 
in suit, He also drew our attention to 
the judgment of Muthusami Alyar, d., 
reported in Mutiu Vaduganadha Tevar v. 
Dora Singha Tevar (7), and particularly to the 
learned Judge’s observations on page 327, 
But in that oase the dispute was between 
daughter’s sons of the last male holder 
andi it was as between them that the 
rule of seniority of age was applie?. That 
case is nob in point here and we are 
relieved from the nesessity of discussing, on 
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general principles of Hindu Law, what rule 
of preference should be applied between 
collaterals of equal degree but of. different 
lines as we have the high authority of the 
Privy Couneil to prefer the senior line. 
In this view, even if the finding that the 
plaintiff is the senior in age turns out to be 
incorrect, he must still be held to be the 
rightful Zemindar now, a3 he is admittedly 
of the senior line. 

The next question we have to consider 
is, whether the items of properties ineluded 
in Issues Nos. 16 and 17 slaimed by sesond 
defendant to be partible property and not part 
of the Zemindari are really co or not. Issus 
No. 16 refers to acquisitions said to have 
been made by Sangili Veerappa, the fourth Ze- 
mindar,and Issue No. 17 to those of Ramalinga, 
the fifth and last Zamindar, respectively. 
The Subordisate Judge found some to be 
Zemin properties and the rest to be 
partible properties and both sides have 
appealed against the finding in so far as it is 
against them, the respondents Nos. 1 and 4 
and 5 appealing by way of memoranda cf 
objeetions. 

Before considering this question in detail 
it is necessary to notice an argument 
advanced by the learned Advosate-General 
for the appellant that if is not legally 
competent to a Zemindar to adde new 
properties to his estate as he will thereby 
be shanging the line of deseent with 
reference to them to a single heir, a 
power which, it is contended, he is not 
possessed of, For this argument reliance 
was placed in the observations of the Privy 
Coursil in Rajindra Bahadur Singh v, 
Raghubans Kunwar (8) where .their Lord. 
ships quote and agree with the opinion 
of Sir Edward Chamier, as Judicial Commia- 
sioner of Oudh, where he eays, “I take it 
that -is settled law that a subject cannot 
make this property dessendible in a manner 
not resognized by the ordinary law and 
that he seannot subject it to a rule of 
descent such as is sontained in the primogeni- 
ture sanad granted to Girwar Singh. If this 
is sc, ib appears to me to follow, that Bal. 
bhadder Singh could not by express declara- 
tion, still less by mere volition, whetker 
actual or presumed,  subjeat propbrty 
aoquiretl by him to the rule of succession 
entered in the primogeniture sanad granted 
to Girwar Singh," That case, it seems to 


me, has really no bearing on the oase before 
us, It related toa ¢:luqg in Oudb claimed 
under a spesial grant by the Crown with 4 
sondition of lineal primogeniture imposed on 
it by the Crown at the time of the grant, 
Though the estate was registered under List 
No. 2 of sestion 10 of the Oadh Estates Aot, it 
did not previously descend assording to any 
family anatom of primogenitura. The valid- 
ity of the grant was considered by the Privy 
Counsil in Sheo Singh v. Raghubans Kunwar 
(14), and it appears clear from that judg- 
ment that the Crown was imposing for the 
first time a new line of deaeent by lineal 
primogeniture, An addition tə that estate 
will make the spesial line of dessent apply 
to it. The sircumstances of the present casa 
are, however, sntirely different. We have 
here an ancient Zs3mindari whieh dessends 
assording to the ordinary Mitakshara Law 
with only the modifica'ion necessary to seleet 
a single heir out of a elass of heirs when that 
sontingensy arises, also derived from that 
law. When a Zemindar adds further pro- 
perty to his Zemin all that he san be said to 
do is to impose on i£ a oondition of impar- 
tibility which he is competent to do. 1 do 


"uot think he ean be said to impose thereby & 


new line of descent on the property different 
from that of the ordinary law. It is not 
uncommon for provident Zemindars in South 
India to aggrandise their estate by new addi- 
tions of property and the only question to be 
decidsd in sush aases is to find out whether 
it was intended by the acquirer to inoor- 
porate them with the original estate. That 
has been laid down in several rulings. See 
Lakshmipatht v, Kandasam? (15), Ramasamt 
Kamaya Natk v. Sundaralingasam:y Kamaya 
Naik (16), Parbati Kumari Debt v. Jagadish 
Ohunder Dhobal (17) and Janki Pershad Singhy 
Dwarka Pesshad Singh (18), the last two being 
rulings of the Privy Council In the last 
ease their Lordships expressly say on page 
401%: “As has been pointed out by thia Board 


e 

(14) 27 A. 634; 15 M. L. J, 852; 8 0. C. 317; 9 C. 
W. N. 1008; 2 0, L. J. 194 : P. O.). 

(16) 16 M. 64; 5 Ind Dec. (x, s.) 745. 

(16) 17 M. 422; 6 Ind Dec. iN. 5.) 293. 

(17) 28 I. A. 82; 29 O. 438; 6 C. W. N. 490; 4 Bom. Ls 
R. 865; 8 Sar. P. C, J. 205, 

(18) 20 Ind. Cas, 73; 360A, 391; 17 O. W, N. 1029; 
14 M, L, T. 110; 28 M. L, J. 24; (1913 M. W, N* 
830; 180. L, J. 200: 11 A. L. J. 818; 15 Bom, L. R 
858; 18 O, O. 216: 40 I A. 170 (P. O.). 
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in the ease of Parbati Kumari Debi v. Jaga- 
dish Ohunder Dhabal (17), the question whe- 
ther properties acquired by an owner beoome 
part of the anoestral estate for the purpose 
of his succession’ depends on his intention to 
incorporate the acquisitions with the original 
estate,” Following these rulings, the legal 
argument addressed to us on the point muat, 
I think, be overruled and we must oonsider 
on the evidenos how far the intention to 
incorporate ia made out with referenee to the 
various disputed properties, 

With regard to properties insludsd in Issue 
No. 17 and declared by the Subordinate Judge 
to bg partible no serious attempt was made 
before us to dispute the finding as regards 
properties outside the Zemindari. There is 
no proof that they were insorporated by 
Ramalinga with the Zəmin. In faot, the 
power-of-attorney, Exhibit XIV (a), which he 
exeouted points the other way as observed 
by the Subordinate Judge. The finding 
with referance to them must, therefore, be 
accepted. But the finding as to the other 
items tnoluded in Issue No. 16 and items in 
Issue No. 17 has been strongly contested. 

The first item whioh is plaint Sehedule IIT, 
item I is the Sivagiri palace itselt with its 
site and attashed buildings, where the Zamin? 
dars have been residing ali along. It is in 
fact the offisial residence of the Zemindar 
at his head quarters. It was brought to sale 
in exeention of the desree in Original Suit 
No. l of 1867 against the then Ziamindar and 
wae purchased bya Chetty and was taken 
possession of by him in 1874. In 1882 
Sangili Veera, the next Zemindar, bcught it 
bask from the Chetty by Exhibit V. He 
used it till bis death for bis Zemindari 
palace and his son used it similarly after him. 
In these siroumstances,[ agree with the 
Subordinate Judge that the proper inferense 
is that it was made part of. the Zamin 
estate, In faot, that Exhibit V reoites that 
the vendee is given rights of sale, gift and 
alienation in the property seems to me to 
be immaterial, as sush a séatement would 
uaually be made by ihe vendor in any aon- 
voyanae. 

The next item, Sohedule III Item No. 2, is 
the Teppakulam (or tank) and the adjacent 
buildings. They seem to stand on the same 
footing as the palfee as the GSübordinate 
Judge remarks: they are near the palase and 
were used by the Zomindars and were never 
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let out. They were purehased under 12 
(a) and 12(b) in 1877 for Rs. 38 14.0 and 
Rs. 18. Being neighbouring properties 
whieh have not been separately enjoyed 
they may, I think, be reasonably treated as 
appurtenant to the palace itself. 

The 3rd item, plaint Sehedule III Item 
No. 40, is a bungalow in Courtallam, a neigh: 
bouring Hill sanitarium. It waa purchased in 
1877 under Exhibit XII (4). It is altogether 
outside the Zismin limits. There is nothing in 
the sale-deed to indicate that it was intended 
to be used as a hill residence of the Zisminda» 
for the time being, and there is no evidensee 
that it was generally or exclusively used by the 
Zsmindar; in fast, it was let to atrangers when 
the Court of Wards was in mangement, 
There does not seem to be any point of 
difference between this property and the 
bungalows purehased by the fifth Zomindar 
in Courtallam and in Ootasamund, another 
hill Station, excapt that it was purobased 
by the father Sangili. We have held the 
latter to be partible property and I thiok we 
must consistently hold the former also to be 
property of the same kind. 

The next items, plaint Sehedule III Items 
Nos. 42, 44 and 45, are a bungalow in Sanka- 
ranainarkoil and another in Srivilliputtur 
with another small building there. These are 
the head quarter stations of the two talugs 
in which the Zemindar's property lies and 
the Zamindar and his offisials bave been 
using them when going to transaot Zamindari 
business as they have often todo. They 
have not been let ont or used for any other 
purpose. In these ‘siroumstanees, I am 
inalined to agree with the Subordinate Judge 
thaf, though these properties are outside 
the Zsmindari limits, they should never: 
theless eba held to have been aequired for 
Zəmin purposes and made part of the Zsmin 
estate. for its use, 

The next items are Items Nos, 43, 47 and 48 
of plaint Sehednle III. They are all ontside 
the Zemin boundaries. The burden is, there- 
fore, on the plaintiff to show that they 
were incorporated with the Zamindari. 
There is no evidence when they were acquir- 
ed and in the sase of Items No. 43 and 47 there 
ig nothing to show that they were insornorat- 
ed into the Zemindari or used for Zəmin 
ptrposes. As regards Item No, 48, there is, 
however, Exhibit UU, whioh seems to show 
that that item was used for Zamin purposes 
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so long ago as 1885, That item, I think, 
may, therefore, be reasonably considered to 
have been incorporated with the Zemindari 
but not the others whioh will, therefore, be 
treated as partible property. 

The next items are Items Nos. 6, 15, 20, 22 
and 30 referred to by the Subordinate Judge 
in paragraphs 142 and the end of 149 of his 
judgment. He held them to be partible pro- 
perties, They are all within the Zsmin 
limits and being additions to the Zemindari 
property must he held to have been acquired 
for the Zemindari on the view stated below 
regarding the next itema. 

The next items are those in plaint Sohe. 
dule Va to lVq; they are panna? lands or 
lands under the eultivation of the Zamindar 
himself. Tbey are of three classes, Nanjai 
lands and Topes or garden lands purchased by 
the Zemindar and other lands obtained when 
commuting the rents of some of the estate 
lands into money. They are all within the 
Zemindari limits and are all properties 
which were already in the holding of the 
Zemindar or over whieh the Zsmindar had 
Melwaram rights. What was subsequently 
acquired by the Zemindar was only the Kudi- 
varam rights in them. I agree with the 
Subordinate Judge that, in the absense of 
elear evidenoe that they were dealt with aa 
the Zemindar’s private property, they must 
be held to be part of the Zemin. The oases 
referred to by the Subordinate Judge Lakshmi- 
patht v. Kandasami (15), Bamasam? Kamoya 
Naik v. Sundaralingasam:t Kamaya Naik 
(16), Sarabjit Partap Bahadur Saht v. 
Indarjit Pertap Sahi (19). The  Udayar. 
polayam case Kachi Kaliyana Rengappa 
Kalakka Thola Udayar v. Kachi Yuca Rengapba 
Kalokka Thola Udeyar] (20) and Viswanatha. 
swami Natker v, Kamulu Ammal. (21) 
support his eonolusion. The properties were 
Zemin properties to start with and the sub- 
sequent asquisition only resulted in an en- 
largement of the Zemin righis in them. As the 
new rights aequired were not kept separate 
' they must be taken to have passed as part of 
the Zemindari, It was pointed out that in 
some of the documents of purshase it is 
expressly mentioned that the purahase waa for 


(19) 27 A, 208; 2 A. L, J. 720; A. W. N. (1904) 244, 
(20) 28 M. 508; 2 C. L. J. 281 (P. C.) 10 C. W. N, 


O5; 15 M. L. J. 319; 2 A. L. J. 845; 7 Bom. L. R. 907% 


1 M. L. T. 13y 82 I. A. 261; 8 Sar. P. C. J. 855. 
(21, 31 Ind. Cas, 833; (1916) M. W. N. 968; 2 L 
W. 1214; 19 M. L, T: 296; 30 M, L. J, 461, 


the Zemindari and it was argued that we 
must, therefore, assume that in eases where 
gush express resitals do not oseur the rights 
purehased were intended to be kept geparate 
as the acquirer’s private property. I do not 
think that it is a valid argument, for even in 
oases falling in the latter elass there are 
several lands in whieh the rights obtained by 
purshase are not olaimed to be private pro- 
perty. I, therefore, agree that all the lands 
in Sshedules IVa to lVg are part of the 
Zamin estate. 

The rext items, those in Schedules V6 to 
Vg, are Ayan Patta lands in Government 
villages belonging to the Zemindar. They gre 
ryotwart landa outside the Zəmin limits and 
go they sould not have been part of the 
original Zemindari. Plaintiff must, therefore, 
prove that they were ineorporated with the 
Zomindari. There is, it is true, no evidence 
when they were acquired but that will not 
justify us in treating them as part of the 
Zəmin, I think, in the absense of proof, 
they must be regarded as partible properties 
and not part of the Zemindari. Item in 
Sshedule Va was allowed as partible 
property and it was not argued to be imparti- 
ble property. 

It follower, then, that the Subordinate 
Jndge’s finding on this part of the case must 
be aseepted exoept as to the house in Cour- 
tallam, Items Nos. 43 and 47,6, 15, 20, 22 
and 30 and the Ayan Patte lands which, 
I think, should all be included among the 
partible properties. 

It may be noticed here that Issues Noe, 18 
to 22 were admittelly not tried in the lower 
Court as persons other than those who are 
parties to the suit are interested in them. 
The title to the properties included in them 
was left to be settled in'a furture suit. The 
deoree should acsordingly be modified on the 
point. ii 

The next question to be dealt with is, 
whether the award of past profits to the 
plaintiff from the assete of the first defendant 
ia gorreot. The amount is large. It. ig 
strongly sontended thgt the firet defendant 
was the rightful Zemindarni during her 
lifetime and that, therefore, she was not bound 
to acsount for avy profits. If she was the 
rightful Zemindarni, the accumulated income 
of the Zemindari during her lifetime whieh 
was sollested and paid into Court by tha 
Beoceiver will be her absolute property ; and 
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on her death only a one-sixth share in it will 
go to the plaintiff as one of her six heirs. The 
desision of this question depends on whether 
the Zemindari should be looked upon as the 
separate property of the last Zemindar in 
whioh plaintiff had no right of sueoession 
by sucvivorship, or whether it was one in 
whieh he had sush a right, If it is the 
latter, it is coneeded that the plaintiff will be 
entitled to the whole of the profita as he 
would have exeluded the Rani in the 
sussession aa IL have already pointed out. If 
it is the former, it is equally conoeded that 
plaintiff would be entitled only to a one-sixth 
share in the money. We have, therefore, to 
deaide in this sonnestion the question above 
stated whioh it was found to be unnecessary 
to deoide in sonnestion with the sussession 
to the Zemindari itself as the Rani died 
during the trial. 

It was claimed by the respondent’s Vakil that 
a3 Periadorai susseeded to the Zemindari 
as the daughter’s son of the Istimrar Zamin- 
dar, No. 10 in the plaint pedigree, his undivid- 
ed brother Chinnadorai obtained at the same 
time a right of suesession by survivorship in 
it according to the ruling of the Privy 
Counsil in the Jaggumret case [Raja Oheli- 
kant Venkayyamma Garu v, Raja Ohelikant 
Vennataramanayyamma Bahadur Garu) (4), 
read with the Shisagnnga case[ Katama Nachtar 
v. Rajah cf Shivagungal (10), aud that that 
" right has dessended to his grandson the 
plaintiff and is still subsisting. The first 
answer given by the sesond defendant to 
this contention was that Periadorai tock tke 
Zamindari not as the heir bnt as the whole 
legates under the Will of the old Asmindar, 
Exhibit 21, and thus his brother got no 
interest in it at all, 

The Subordinate Judge has held this Will 
to be a spurious dosument and I think he is 
right. it has a most suspisions appearance 
as remarked by the Subordinate Judge 
looking very mush as if it had been 
recently written upon old paper. The 
stamp paper on whish it ds written is no 
doubt of the year 1819 as the stamp on 
it shows but the writing appears quite 
‘fresh. lt is, however, well-known that old 
unused stamp papers are prosurable in this 
country, Buatié is often diffiault to obtain 
the soorresí stamp? and hence the import. 
anae of the point made by the Subordinate 
Judge that the stamp on Exhibit 21 was 


not the right stamp. Taken with this 
suspisious appearance of the dosument, 
the faot that though it purports to be a 
dosument of 1819 if was not produesd in 
any prossedings before a Court or bsforo 
any officer till i& was brought into Oourt 
during the trial of this suit, is very damag. 
ing. to its genuineness. Thera were several 
oscasions when, if it existed, it should and 
would have been produced, particularly in 
the suit by Chinnadorai against his brother 
Periadorai for the partition of the Zismindari 
in 1848 Exhibits O and O 1. The explana- 
tion given that the Zamindar was probably 
ignorant of the existense ot this Will seema 
to be quite inoredible. The learned Advocate- 
General for the appellant referred to 
Exhibit IX whose genuineness is admitted, 
as supporting Exhibit +i. Exhibi¢ 1X 
merely shows that the then Zemindar left 
a Wil but it by no means follows that 
it was Exhibit 21. In fast, the language 
used about Virammal’s rights and the 
absense of all referenae to Periadorai’s rights 


in if make if very unlikely that the 
Wil mentioned in if was Exhibit 
21, For these and other reasons stated 


in great detail by the Subordinate Jadge, 
whioh I assept, [I think that it i; quite 
unsafe to ast on Exhibit 2l as a genuine 
dooument and that we must leave it ont of 
oonsigeration. 

The position then is, that  Periadorai 
suaseeded to his maternal  grandfither's 
estate as his daughter's son. If i; were 
partible property we are bound to hold, on 
the authority of the Joggumpet case | Raja 
Ohelitant Venkayyamma Garu v. Ra:a. Chelt- 
kani Venkataramanayyammal (4), thats he 
and his undivided brother  Ohinnadorai 
would have taken the property jointly with 
the rights of survivorship between thom: and 
applying the rule in the Shtvagung: case 
[| Katama Natchzar v. Rajah of Shivagang :} (10) 
Chinunadorai would have had a right to ausceed 
by survivorship if Periadorai had died before 
him without male issue and undivided from 
him. It was, bovever, argued that this 
ruling, whioh was given with refersnas to 
partible property, should not be extended 
to ‘an impartible estate, beoausa it is said 
tbere is s0-paraenary in sush property, No 
deub:, an Impartible estats ia the holder'a 
separate property which he oan edeal with 
as he likes exeept in so far as he is restrained 


` 
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by Statute Law, sush as the Madras Imparti- 
ble Estates Act. Thatis the effest of the 
rulings of the Privy Conneil in Sartaj 
Kuari v. Deorai Kuari (1), Sri Resa Rao 
Venkata Surya Mohipot Rama Krishna Rao 
Bahadur v. The Oourt «f Wards (22) and Tora 
Kumari y, Ohaturbhu) Narayan Singh (3), 
Hyen a right of maintenance does not 
See Gangadhara 
Rama Rao y. Rajah of Piltapur (2) decided 
yesently by the Privy Counosil, Never- 
theless, these aonsiderations do not affect the 
point before us as the rule of suesession to 
an izapartible estate has to be dedused not 
from the existense of any real eo-pareenary 
in that estate but from a notional eo par- 
oenary treating it forthe purpose as parbible 
property. 


Mr, Justice, Miller has explained the 
position very elearly in his judgment in 
Viswanathaswamet Natker v, Kamulu Ammal 
(21) and I aesept his statement of the 
law on the point. It thus follows that 
Chinnadorai had a right at one time to 
sueseed to the Zemindari by survivorship 
exeluding the widow and other female 
heirs, That, however, is not the question 
we have to deside. It is at best only 
a step in the argument for the appellant, 
The question before us is whether, as 
between plaintiff and the last Zemindar, 
Ramalinga, there was any right of survivor- 
ship. We must, therefore, «consider the 
effest of the subsequent events proved in the 
OREG. 

Periadorai was a member of a joint family 
consisting of himself, his brother, hia father 
and his tnole, which owned some little 
ancestral property. Periadoral sucoceded to the 
Zemindari in 1835 but his father, goting 
under Exhibit (Xm), looked after it for him 
for some years. About 1842 Periadorai 
wished to assume management and it seems 
to bave led to quarrels between him and 
hig father and others. It would appear 
from Exhibit X that the Colleator inter- 
vened in’ 1£43 to settle’ the dispute and we 
find in Exhibit N series that the Zsmindar 
was put in possession of the Zemindari in 
1844 and his father separated from him 
and went away to live in Veppangulam. 


(29) 22 M. 283 (P. C.; 1 Bom. L., R. 277; 3 O, W, 
N. 315; 26 I. A. 3, 7 Sar. P. C. J. 481; 9 M. L. J, 
Sup. }; 5 Ind. Dec. (x. 8.) 276, 
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See Exhibit K, In 1848  Ohinnadorai . 
brought. a suit against the Zemindar. for 
partition and delivery of a half-share in 
the Zemindari and ina sertain house and 
other personal property of the ZGemindar, 
The Zemindar pleaded in defense impartibi- 
lity and also an agreement of 1843 by whieh 
he alleged his brother gave up all his 
olaima against the estate. Exhibit O is the 
judgment in that suit Exhibit O-1, the jadg- 
ment on appeal. A stamped agreement of. 
1843 was fled in the case, see item (1) 
in the list of defendant’s doeuments. The 
Tria] Oourt held that the plaintiff had 
aegepted by that agreement “a specie 
allowance from the defendant in full of all. 
elaims" and rejested his elaim toa share 
in the personal property on that ground. 
See paragraph 6 of Exhibit O. In the 
appeal Chinnadorai referred to the agree- 
ment. and said that the words “no right 
whatever to the Zemindari” were sub. 
sequently added tothe dosument after he 
had signed if and the agreement itself. was 
extorted from him. The Appellate Court, 
however, confirmed the judgment of the frat - 
Court holding that it was “very mush in 
asgordanse with the faets and law of the 
ease.’ 

Exhibit 44(a) is now produetd by the 
second defendant as the sorreat sopy of the 
agreement of 1843 filed in ‘that suit, The 
Subordinate Judge holds that if is not 
proved. But whether this copy is properly 
proved or not it is clear from the reoitals in 
Exbibita O and O 1 that there was an agree- 
ment exeeuted by Chinnadorai /in 1843 by 
whieh he renounced all his slaims to the 
Zemindari and the Zeamindar’s personal 
property in return foran allowance agreed 
to be given to him. It is suffioient for thia 
case to find that there was sash an agree- 
ment as above stated. 

At this time Chinnadorai was living in 
Veppangulam palace. After his father's 
death we find him alienating ancestral pro. 
perties without avy referenoe to Periadorai. 
Some of the propertieg alienated belonged 
to hia unele who had also died; they were 
in the unole!'s Patta: see Exhibite IV (a) 
and IV(b). Exhibits IV(c), IVa), 1V(f) - 
and IVig) are similar alienations of other 
He* was also making 
aoqaisitisns separately for himself, See 
paragraph 126 of the Subordinate Judge's 
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judgment where the dosuments are all 
solleated. After his time we find his sons 
Periaswami and Ohinnasawmi living separate: 
ly from each other and. holding separate 
Pattas and selling properties separately, see 
Exhibit A series ; this would indieate that, 
probably, they besame divided between them- 
selves, 

The Veppangulam palace which was used 
as the residence of Chinnadorai and his 
bransh and whieh is now admitted to bs a 
part of the paternal estate was, it is trae, 
included by Periadorai ina mortgage exe. 
euted by him in 1854, Exhibit MMM. But 
for some reason this attempt to claim the 
property failed, for we find in 1877 the 
property sold in Court-anstion for Peris- 
sawmis debt, when his brother Chinna- 
swami filed a suit and got his half share 
in it released—see Exhibits 27 and 27(d). 
No claim was made by the Zemindar to a 
share as be would have done if it was his 
joint family property in whieh he had a 
share. On the other hand, what he did 
was, fo buy it as Periaswami’s property 
through bis agent Muthusubbier: seo Ex. 
hibit 27(a). Exhibits MMM land MMM 2 
referred to by the Subordinate Judge merely 
show that the Zemindar was helping 
Chinnaswawi to repair the building and the 
wall. As regards the paternal ancestral 
properties, therefore, except by the inolusion 
of Veppavgulam in Periadorai’s mortgage 
in 1£54, there is no evidenee whatever of 
any interfereree by Periadorai or hia descend. 
ants with them or of any joint dealings with 
reference to them. 

No doubt, as stated by the Subordinate 
Judge, in paragraphs 130 and 181 of his 
judgment, where all the dosuments are 
mentioned, there were maintenanee granis 
made tə Chinnadorai and his dessendants 
from the Zsamindari and when they were 
temporarily resumed grain was given in 
substitution, The  Zemindar also gave 
occasional grants of timber, fuel, paddy and 
money. All these, however, seem to have 
been made out of grace as some of the 
dosuments expressly*say. They were made 
not only to the male members but also to 
the ladies of the family, showing that they 
were not made in resognition of any right 
of oo-parcenary. We may alsa take it that 
the members of the Zemindar’s family and 
his brother's family were exchanging visits 


from time to time as the Subordinate Judge 
finds in paragraph 132, 

The question then is, whether, on this 
evidense, we should find that the two 
branehes were divided or remained undivid- 
ed, Though there is no proof ofa formal 
partition, I eonsider that the long eourse of 
separate living and separate dealing with 
properties by eash branch and the absense 
of proof of any joint dealings at all re- 
garding them, coupled with the fast that 
Periaswami and  Chinnaswami, the sons, 
apparently also beoame divided betweea 
themselves are strong evidense in support 
ofa finding of complete separation, between 
the two branehes of Ramalinga and of the 
plaintiff. The way iu which the Veppangulam 
palase was dealt with in 1577, as referred 
to by me earlier, is very signifisant in this 
connestion, There was also, admittedly, 
separation in food and in worship. But 
as there was no commensality from the very 
first as regards worship, separateness of 
worship may not count for mush. But I 
think there is enough evidence to justify a 
finding of separation, at any rate in status 
and as regards all partible properties. It 
may be that, the Zemindar’s braneh being 
very well off did not oare to claim any 
rights in this small paternal ancestral pro- 
perty they had. But that does not really 
affest the question. It was then argued that, 
whMtever the position may be with reference 
to the general partible properties of the 
family, the separation regarding them cannot 
affeat the interest of the plaintiff and his 
bransh in the Zemindari property ; in other 
words, that the right they originally had to 
Bgesceed by survivorship is till subsisting, 
as the Zemindari was not tbe snbjest- 
matter of any of the transactions from which 
divisibn has been inferred. The Subordinate 
Judge has accepted this argument. But I 
am unable to adopt his eonslusion. 

I may dispose of, first, the argument that 
ths meintenanoe grants made from time to 
time from the Zamindari asseta to Chinnadorai 
and his dessendants have expressly kept 
alive their right of suesession. That junior 
members have no right of maintenance by 
law in the “Zamindari is now settled by 
the desision of the Privy  Counsil in 
, Gangadhara Rama Hao v. Ra ah of Fittapur 
(2) confirming the deeision of this Court 
in the Pittapur case [Rama Row v. Rajah 
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of Pittapur] (23). It has not been shown 
that in this. Zemindari there is any oustom- 
ary right to maintenance. 
fore, be taken that the maintenance grants 
in this ease were not made in resognition 
of any rights but were made as matters of 
grace; and they eannot, therefore, be relied 
on as keeping alive any right of succes. 
sion, I am unable to agree with the Sub. 
ordinate Judge’s view that 16 was nesessary 
to show that there was au express division 
"as regards the Zemindari itself" to affeot 
plaintiff's right to sueseed by suvivorship. 
That position, I think, cannot now be main. 
tained after the resent ruling of the Privy 
Qounseil in Tara Kumari v, Ohaturbhuj 
Narayan Singh (3). The Subordinate Judge 
has, in my opinion, not properly appreciated 
the effeet of that ruling. In that oase 
their Lordships overruled the sontention 
that an express abandonment of the right 
to sueseed or a partition directly affeeting 
the impartible estate was nesessary to put 
an end to the right of suesession by 
gurvivorBbip in the Zemindari and to let 
the widow some in. Their Lordships held 
that a somplete separation in worship, in 
food and in estate was proved in the case 
generally and not partionlarly with respect 
to the impartible estate and gave effect to 
that finding by preferring the widow’s rights 
to. auseeed. They point out that the 
Thakur’s brother Bhupat and his son hdd 
at no time any co-parsenary rights in the 
impartible estate in the hands of the Thakur. 
The ease in Laliteshwar Singh v, Rameshwar 
. Singh (24) in which it was held that as 
regards an impartible Raj there could be no 
separation in estate as there was nothing on, 
which such separation sould operate as the 
interest of the junior members of the holder’s 
family was only a spes successtonts was cited in 
argument to their Lordships and though it 
is not referred to in the judgment it must be 
taken to have been overruled. No doubt, the 
view taken in the Caleutta onse is a possible 
view but that view was not aesepted by their 
Lordships. A general partition between the 
Zesmindar and the other members of his 
joint family putting an end to their oo-par- 
cenary musf, I think, be now held to put an 


(98) :9 Tnd. Cas. 266; 89 M, 296; (1915) M, W, N. 
369; 28 M. L. J. 624. 
(24) 2 Ind, Cas, 290; 86 0, 481; 6 M, IL, T, 13; 18 


G, W, Ni 888; 


It must, there- | 


end to their interests if any in the impartible — 


' estate also. 


An attempt was made to redusa the im- . 
portanee of this ruling by suggestion that 
it only embodied a finding of fast as to 
separation, and two resent desisions one. 
in Jagdamba Kumari v. Thakur Wazir Narain 
Singh (25) and the other in Batjnaih Prasad 
Singh v. Te; Bali Singh (26) were sited for 
the purpose. No donbf, in every case the 
question whether there has been a somplete 
separation or notis one of fact to be desided 
on the evidenee in it, But when that faat 
is found and it is desided that when the 
cucseesion opened there was no ao-parsenar 
between the last holder and the person who 
slaims to be his snesessor, the ratio of tke 
rule of sucsession by survivorsbip is gone and 
suaosession must then be traced as between 
divided members. 

Applying this view to the present ease, I 
think it must be held that the plaintiff had 
no right of sussession by survivorship in the 
Zemindari, as I find that he and tbe last 
holder were completely separated from each 
other. The Rani, therefore, suaceeded to the 
Zemindari in preferenoe to him and the 
insome during her life was thus her property 
and* plaintiff san claim only a one-sixth share 
in it a8 one of her heirs. It was faintly 
suggested that as she had not drawn it and 
spent it it must be taken to have been insorpo- 
rated by her with the Zemindari. Her 
inability to Geal with if was due to the 
aetion of the Court in appointing a Receiver, 
and not to ary ast cf volition on her part; 
and so, no inference of any intention of her’s 
to leave it urepert for benefit of the estate ean 
be drawn. The Reeeiver of Court holds the 
property for the person rightfally ontitled 
to it and the money scolleeted by him muat, 
therefore be treated as the Hani's absolute 
property. The deeree of the lower Court 
must be modified to give plaintiff only a one- 
sixth share in the profits that aeorned from 
the impartible estate up to the death of 
the Rani he, of sougse, being entitled to the 


whole of it thereafter. 
e 


No other questions or issues were argued 
before us and I bave, therefere, vot dealt 
with avy of them, 


* (25) 88 Ind. Cas, 265; 2 P. DL, ^, 239; 8 P. L. W, 
437. 
(28) 98 Ind, Cas, 804; 88 A, 690; 14 A, L, J. 918; 
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In the result, the deores of the lower 
Court will be modified with referense to 
Item No, 40, Schedule III the Oourtallam 
Bungalow, Items Nos. 43 and 47, 6, 15, 20, 22 
and 30 the Ayyan Patta lands, in Schedules 
V (b) to V (g), and the properties involved 
in Issuea Nos. l8 to 22 and past profits in 
aesordanee with the findings above stated. 
In the partible properties and in the 
ontstandings and in the past profits asorued 
during Rani's lifetime, there will be a 
deslaration that plaintiff and the defendants 
Nos.- 2 to 6 are each entitled to a one-sixth 
share; anda final partition deeree will be 
drawn up by the Subordinate Judge regarding 
them, 

As regards thea rest of tbe property the 
decree of the lower Court must be son. 
firmed, The appeal and the memorandum 
of objections are thus allowed in part and 
dismissed in part. As regards eosts, I 
direst the appellant and the first respond. 
ent to pay and reaeive proportionate costa 
of the appeal and, nnder rule 41 of the 
Rules of Praatioe, fix the appallant’s Vakil’s 
fee at Rs. 1,0C0 and the first respondent’s 
who has succeeded in the main, at Rs, 5,000. 
In the memo. of objeotions of the Ist 
respondent, he and the appellant will aso 
pay and reoeive proportionate oosts. The 
sosts of the fourth and fifth respondents in 
the appeal and their own memo. of objes. 
tions prcportionate to their suesers will 
some out of the partible estate, 

Appeal No. 825 or 1918, 

This is the appeal from the suit brought 
by Gurusami Pandiyan for a dealaration 
that he was the nearest reversioner entitled 
to sueseed to the Zsmindari on the death 
of the Rani Gnanamani, the mother of the 
last Zemindar, who was in possession then, 
It ia now settled that sueh a deslaration 
sannot be ela'med and should not be given, 
see the ruling of the Privy Counsil in Janaki 
Ammal v. Narayanasami Aiyar (27). 

Furthermore, we have found that he hag 
no sush right, in the sonngsted appeal. This 
appeal, therefore, fails and must ba dismiss- 
ed. No ooste, . 

M, 0, P. 

Appeal and Memo, cf Ob;ections 


allowed and dismissed Zn part. 
(27) 87 Ind. Cas. 161: 39 M. 634; 20,M. L. T. 168; 
81 M. L. J. 225 14 A. L. J. 997; (1916) 2 M. W. N, 
188; 20 0. W. N. 1823; 18 Rom, L, R. 856; 24 C. L. Ji, 
809; 4°L, W. 680; 43 T. A. 207 (P. CO). 


BOMBAY HIGH COURT, 
First Oivit Aperan No, 226 cr 1918. 
September 13, 1920, 
Pressni;—Sir Norman Maoleod, Kr. 
Ohief Justice, and Mr. Justieo Shah. 
BHAVAN MORAR-—PiINTIFF — 
APPELLAKT 
versus 
Tae SECRETARY or STATE 
FOR INDIA— DgrFENDANT— 


LE RESPONDENT. 

ombay Land Revenue Code (Act V of 1879 2 
-—Pasaita land settled as c PUR 
of patel, effect of —Order under s, 202, whether can be 
made, 


Certain pasaita lend which was held b 
ancestors of the plaintiff was allowed to be jd 
rent-free solong as the servicos of tho patelkishi 
were rendered. On the death of the plaintifs 
grand-father a stranger was appointed patel, and a 
RETE js rdi the plaintiff under section 202 
of the Bombay Land Revenue Cod 
ibis e to vacate the 

Held, that what was assigned as remunerat 
for the patelkiship was the land revenue iud js 
the land, and that, therefore, the plaintiff had g 
right to hold and occupy the suit land go long ag 
he paid the full assessment to the Government and 
that the Government had no right to evict tho 
plaintiff. | p. 268, col, 2.] 

First appeal from the deoision of the D's. 
triet Judge, Surat, in Suit No. 7 of 1917, 


Mr. Tysbji, with him Mr. E, H, Ee 
fcr the Appellant. | 
Mr. 6. S. Patkar, Government Pl 
the Respondent. eadeni fos 


JUDGMENT, 

MioLEOD, C. J.— The plaintiff was the 
grandson of one Vallabh Pema who ad mit. 
tedly at one time held the snit-landgs and 
was excused from paying revenue to the 
Government owirg to his rendering servise 
as Patel Exhibit 46 is the Register of 
the Pateli Tharev with respeat to the land 
in suit. That reeitee, "the land WAS son. 
tinued as pcsazía land from the time of 
the late Government. It was entered as 
chakartat at time of the Settlement, At 
present, order dated the 2Ist of January 
1865 of the Colleetor requiring it to pg 
entered as Pateli haying been reaelved, it ig 
so entered. Taking that into consideration 
and enfering ore time the assessment it 
has been entered for mainteranee of Inaetivo 


kar, 


. sitting partners,’ Then there ig the Land 


Alienation Register for 1886 87 whioh 
clearly shows that the land Tevenue was 
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alienated in favour of Vallabh: Pema under 
the olass of alienations to village servants 
and alienations were continued so long as 
serviees . were rendered to Government. In 
1916, Vallabh Pema was removed from the 
Patelehip owing to his age, but the plaintiff 
was not selected to officiate as Patel in hia 
place. One Mahadev Bhana, a stranger to the 
family, was appointed, As a result of that, an 
order was passed by the exesutive authorities 
that Vallabh Pema should vacate the suit. 
land and hand over possession fo the new 


Patel. Appeals against that direstion were. 
of no avail and henee the plaintiff filed. 


this suit praying fora declaration that the 


plaintiff bad a right to hold and ocssupy 


the suit-land so long as he paid the full. 


assessment to the Government and that the 


Government had no right to 'eviot the. 
plaintiff. In the defendant's written state-. 
ment, paragraph 4 gives the gist of the 


defense: “As regards paragraph 5 of the 
plaint as plaintiff No. 1 was not .the here. 
ditary Patel of the village of Orgaum and 
-as hbe was found too old and ineapable to 
perform his duties, one Mahadey Bhana was 
appointed in his stead and the lands in 
dispute whioh were assigned for Patelki 
remuneration were ordered to be given over 
to him. Plaintiff No. 2 had no right to be 
appointed in plaintiff No. l's place. The 
orders of the Revenue Authorities were 
proper and legal,” Therefore, the whole 
question depends on whether the lands were 
assigned to the plaintifi’s family for the 
services to be rendered as Patel, or whe- 
ther these lands being in possession of the 
plaintiff's family, exemption from payment of 


land revenue was allowed in return for, 


services rendered. The learned Distriot 
Judge has dismissed the suit on the ground 
that the lands had been assigned for ‘the 


remuneration of the Patel, and, that being 


go, Government sould resume them and 
grant them to the officiating Patel, even 
if he belonged to another family. That ir, 
entirely begging the question. The learned 
Judge has not eonsidered what was assign- 
ed ‘as remuneration for the Patelkiship, the 
land. or the land revenue. lt seems to me 
that the documents in the onse were entire- 
ly in favour of the plaintiff. His family 
were in poesession of the land, certainly 
before the Sejtlement in 1868, and it ia 
admitted by the Government records that 


the land was pasatia land. The Settlement 
would -be a Settlement under Ast VII of 
1863,.the objeat of which was to deal with 
unsettled slaims to exemption from the 
payment of Government land revanug,. and 
to regulate the snesession, wholly or partial- 
ly, to the exemption from payment of aush 
revenue in esrtain parts of the Bombay 
Presidensy, and the result of the Settlement, 
as shown by the Government Registers, was 
that the olaim to hold these lands free of 
land revenus was allowed so long as the 
services of the Patelkiship were rendered, 
The result must be that, when the plaint- 
iffi family osased to hold the Patelkiship 
—and we are not soneerned in any way 
with that—their elaim to exemption from 
paying the land revanue to the suit lands 
oame to’ an end, Bat it by no means 
follows that their right to possession was 
at an end, and. they sannot bs said to be 
only now in wrongfal possession of the land, 
so that an order under seation 202 of the 
Bombay Land Revenue Code sould be made. 
Apart .from that, we have not been referred 
to any finding of the executive authority 
that the plaintiff is in wrongful possession. 
There is merely the order that. the plaintiff 
sould not snoseed his grandfather as Patel, 
but another person, a strangers to the 
family, one Mahadey  Bhana, was to be 
appointed. It seems to me that if was not 
a necessary consequenos of that order that 
the plaintiff thereafter was in wrongfal 
possession of the land.. That, in my opinion, 
was an entirely wrong sonslusion. Therefore, 
any order professing to be: made under seo- 
tion 202 would also be wrong. 

I think, therefore, that the decision of the 
learned District Judge aannot be upheld, 
and that the plaintiff is entitled to the 
deslaration and injunstion he sought for, 
that the notise under sestion 202 was 
wrongly made and thatthe plaintiff has a 
right to hold and oseupy the land in suit 
so long as he paya the full annual assess- 
ment to the Govegnment, and that the. 
Government have no right to eviet the 
plaintiff, bd 

The plaintiff must get his sosta through. 
out. 

o E HAE, J,—I agree. e 
Decree-reversed. 
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ALLAHABAD HIGH COURT. 
HWirst ÁPPEAL FROM Oxver No, 53 or 1920. 
December 20, 1920. 
Present:—Mr, Justiae Piggott and Mr. Justice 
Walsh. 

Firm NAINSUKH DAS-NAGAR MAL, 
THROUGH NAGAR MAL —PLAINTIFF— 
APPELLANT 
versus 
Fiem GAJANAND-SHYAM LAL, 
THROUGH GAJANAND AND anoTHER— 


RESPONDENTS, 

Arbitration Act (IX of 1899), ss. 4 (b), 20—01vil 
Procedure Code (Act V of 1908), s. 104 (1) (f1— 
d. ward under Arbitration Act—Order refusing to file, 
whether appealable—Submission to arbitration, what 
amounts to, 


An order refusing to filean award made under 
the Arbitration Act, is appealable under section 104 
(1) (f) of the Civil Procedure Code. [p. 270, col. 1. ] 

A, a member of an Association, submitted to the 
Association a claim in writing against B, another 
member. ‘he Association appointed arbitrators 
who placed the claim before B and he in his own 
hand and over his signature wrote his answer to 
the claim, being aware that the object of the 
document was to lay before the arbitrators in 
writing the difference which was to be decided 
between the parties: 

Heid, that the document constituted a written 
agreement to submit the present difference to azbitra- 
tors within the meaning of section 4(b) of the 
Arbitration Act. [p. 27], col. 1.] 


First appeal from the order of the Distriet 
Judge, Cawnpore, dated the 21st February 
1920. 


Messrs. B, E. O'Oonor and Sasa Nath 
Mukerji, for the Appellants, - 
Messrs. M. LD. Agarwala, T. N. Ohadha, 


The Hon’ble Mr. Moi Lal Nehru and Mr. 


Panna Lal, for the Respondents. 


JUDGMENT,— This is an appeal from 
an order by the Distrist Judge of Cawn- 
pore, dated the 21st of February 1920, 
refusing to file an award. The application 
on which the order was made was presented 
by one of the arbitrators at the request of the 
sussessful party in the, arbitration, namely, 
the present appellant. An objeetion was 
made to the applmation by the present re- 
spondents on the ground that there had been 
no valid submission. 

A preliminary objection was raised at 
the hearing of the appeal.on the ground 
that no appeal lies. On the fase of the 
order, if is clearly one within the expressed 
provision of section 104 (1) (A) of the Civil 


i and the 


Prosedure Code, being “an order refusing 
to file an award in an arbitration without 
the intervention of the Court," Tha 
Distrist Judge desided that this seotion 
does not apply to the arbitration award, as 
this award purports to have been under 
the Arbitration Aot (IX of 1899), "There 
is nothing in that Aot to support this view, 
and it is to be noted that the Civil Prosedure 
Code was re-enaeted some years later than 
the Arbitration Act. In support of the pre- 
liminary objestion an anthority has been 
sited, Campbell § Oo. v. Jeshraj Giridhari Lali 
(1), in which the Caleutta High Court held 
that section 104 of the Civil Prosedure Code 
did not apply. That ease is distingnish- 
able. The award had been filed by the 
Registrar of the High Court as & ministerial 
ast in assordanee with the rules of the 
Caleutta High Court. Subsequently, a Rule 
was applied for through a Jadge of the 
High Oourt asking that the award should 
be setaside. This Rule was disobarged but 
the award had been filed and there had 
been no order of the High Oourt refusing 
to file it, Sestion 20 of the Arbitration 
Ast enables the various High Courts in 
India to frame rules as to the filing of 
awards and all proceedings  aonsequential 
thereon or ineidental thereto. Snoh Rules 
would, of course, when made, hare the 
&ifeot of a Statute, but it follows that the 
practice provided by the various High Courts 
in India for proceedings under the Arbitra. 
tion Aot may vary. The Allahabad High 
Court has made no rules. The natural 
result of this is, that parties themselves, 
lower Courts alike, follow the 
ordinary and familiar procedure usually 
adopted under the statutory rules of the 
Cotle, The prastise is, to apply for an 
order to file the award and the Court 
adjudieates upon suah application. This 
is the sonverse of the practice in Caleutta 
as appears from the judgment of the Chief 
Justice of that Court, But there is nothing 
in the Arbitration Aot rendering sugh 
practice as has been followed in this ense, 
and in any other ease, in Cawnpcre, insom- 
petent, and procedure of some kind is 
obviously neaessary to enable the Court to 
exercise the power of remitting or setting 
aside an award under either sections 13 
6 


an 
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or 15 of the Ast. We think that the 
procedure adopted in this case was legitimate 
and proper and probably the only proper 
prosedure available. The Judge had, 
therefore, jurisdiction to make the order whieh 
he did and the order being one refusing to file 
the award it is appealable under sestion 104 
(1) (5). 

In Caloutta it wes held that an appeal 
lay under another provision of the law 
from the order (which in that ease was 
an order of a High Court Judge) so that 
the point of practioe beeame of no import- 
anes, It is clearly desirable on every 
ground that suoh an order, as the one now 
in question, should be open to review ia 
the High Court and that this Court 
should, as far as possible, control the Courts 
below upon questions of principle and 
prastice arising out of arbitration proceed. 
ings, keeping in mind the settled prinoiple 
that deeisions of law and of fast by arbi. 
trators, if honestly and regularly reached, 
annot be reopened. The question now 
before us waa left open by a Boneh of 
this Court similarly constituted in the 
ease of Sukhamal Bansidhar v. Babu Lal 
Kedia & Oo. (2), and the passage 
from the judgment of my brother Piggott 
on pages 664 and €65* is very much 
in point. He says: Section ll of the Aet 
speaks in very general terms of the ambi. 
trators or umpire causing the award to be 
filed in the Court, and the wording of 
section 15 whieh follows Jeaves it at least 
open to the contention that unless the Court 
sither remits the award for re-eonsideration 
to the arbitrator or umpire or sees 
reason for setting it aside, the award will 
be filed as it were anutomatieally......,..... 
I wish tosay...that I do mot stand soom- 
mitted by the order whish we are about to 
pronounee to any final desision as to whe- 
ther an sppeal would or would not lie from 
a proceeding of a sompetent Distriot Court 
whieh merely resorded a finding by way 
of a deslaration that a oertain paper pre. 
sented to the Court, on a oertain date, 
through a certain agency, was a valid 
award by a properly  eonstituted umpire 
or arbitrator,..The order before us is 


(2) 59 Ind. Cas, 75; 18 A. L, J, 662; 2 U, P. D. B, * 


(A) 243; 42 A526. 
*Papes of 18 A. L, Je] Ed, | 





one whieh expressly purports to file the 
award.,.,The learned District Judge, there. 
fore, in dealing with this aase did not take 
the alternative view which I have above 
suggested bnt definitely sonoeived that the 
award of the sole arbitrator would not 
be filed and become operative as a 
decree of the Oourt unless he passed a 
formal order direating it to be filed. On this 
state of things, my view is thatif the order of 
the Court below is a good one, it ig an appeal- 
able order,” 

That passage is direstly in point, and 
it is slear from what my brother said iu 
that ease that if he had been pressed “to 
consider the point of law as to whether 
an appeal lay or not and to dismiss the 
applioation whish was made in revision on 
that ground alone, he would have held that 
an appeal lay. As a matter of fast, an 
application was made to another Court with 
referense to the desision in the ease from 
whieh we have juat cited and leave was 
asked from the High Conrt to appeal to 
the Privy Couneil upon the ground that 
this Qourt had no jurisdiation to interfere 
in revision, That leave was refused, on the 
ground that the respondents in the hearing 
in revision had refused to argne the point 
which was left open for further consider- 
ation, That fast is alluded to in my 
own judgment where I say that if an 
appeal did lie, a question whioh I dealined 
to consider, no revision sould be enter. 
tained, 

This point. also appears to have arisen 
in Burma in a ease whieh was sited to us 
from 17 Indian Cases, reported at page 
902 [Ripley v. Nahapiet (3)]. It does not 
appear from the inadequate report of the 
desision in that sase whether the ratio 
decidendt turned upon any point of practice, 
If the Court in Burma intended to lay down 
a rule of universal application that no order 
of the kind now under appeal sould be covered 
by seotion 104, weare unable to agree with 
their view. : 

Upon the merits, weeare of opinion, that 
the respondent in tbis ease, who was sa 
member of the Assosiation and had been 
a elaimant himself in at least one prior 
case, submitted to arbitration by a written 
agreement, hat happened was that the 


(8) 17 Ind, Cas. 802; 5 Bur, L. T: 155; 6 L. B. R, 88, 
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elaimante, the present appellants, submitted 
to the Assoeiation a olaim againat the 
respondent whish they signed and sent to 
the Association, The arbitrators appointed 
by the Assceiation laid the dosument before 
the respondent and he wrote thereon in his 
own hand and over his signature his answer 
to the sinim, He was well aware that the 
objeot of the document was to lay before the 
arbitrators in writing the difference which 
was to be desided between the parties. We 
are clearly of opinion that the dosument 
constituted a written agreement to submit 
the present differenee to arbitrators within 
the meaning of sestion 4 (b) of the Arbi- 
tration Ast. The sare is even stronger than 
that in which a similar view was taken by 
the Court of Appeal in England in Baker v, 
Yor'stire Fire Assurance Oo, (4). The 
plaintiff wanted to sue upona Fire Ássur- 
anae poliey whish had been signed and 
sealed by the Qompapny, and whioh contained 
an arbitration clause, but whioh he himself 
had not signed. As he was affirming the 
document, it was held against him that there 
was a written agreement to submit the 
differences of the sontrasting parties to 
arbitration. 


The appeal must be allowed with sosts 
and the application to file this award 
must be remitted to the Oourt of the 
District Judge of Cawnpore to be dealt with 
assording to law, 


Appeal allowed. 


(4) (1892) 1 Q. B. 144; 61 L. J. Q. B. 888; 66 L.T, 
181. 


BOMBAY HIGH COURT. 

Orvin APPLICATION No, 757 or 1920, 
January 17,°1921, 

Present: —Sir Nerman Masleod, Kr., 

Ohief Justice, Mr. Justice Pratt and 

Mr, Justice Fawoett, 

Inre JAGANNATH VASUDEO PANDIT— 
Party No. B3—APPLIOANT. 


Bombay Revenue Jurisdiction Act (X of 1876), 8.12 ° 
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When a reference is made to the High Court 
under section 12 of the Bombay Revenue Jurisdic. 
tion Act, the High Court has absolute power not 
only to deal with costs by directing as to who 
should pay them, but also by giving directions ag 
to how those costs should be ascertained, and it 
ought to give the successful party such costs ag 
were necessary to enable him to place his case pro. 
perly before the Court. [p. 271, col. 2; p. 272, col. 1] 


Mr. $. R. Bakhale, for the Applicant, Party 
No. 3. 

Mr. G. 8. Rao (with him Messrs, Mulla & 
Mulla), for Party No. 1. 

Mr. J. G. Rele (with him Messrs. Mulla & 
Mulla), for Party No. 2. 


JUDGMENT, 

M.aotrEoOD, O. J.—Sestion 12 of the Bombay 
Revenue Jurisdietion Aot, X of 1c76, under 
which the case was referred for the decision 
of the High Court, especially provides that 
the costs (if apy) oonsequent on any such 
reference should be dealt with as the High 
Court in each aase directs. That appears to 
me to take the question of how the costs are 
to be dealt with in each ease outside any 
general rules whish may have been provided 
with regard to the dealing with sosta or taxa- 
iion of costs. 


It has been argued that as this was an 
Appellate Side matter, the sosts should be 
taxed under seotion 7 of the Legal Praetition- 
ers Aot, I of 1846, whieh would only give the 
winning party one-fourth of the sosta whieh 
would have been inourred if this matter had 
been a regular suit desided on its merits, 
Even, then, it is not quite elear whether this 
sase sould some within the words of sestion 7 
of Aot I of 1846, Certainly, that gestion was 
pot intended to provide for referenses of a 
peculiar nature as this referense is, and it 
was really intended, in my opinion, to provide 
for all other eases arising within the trial of 
regular suits, 

Then, rule 65 of the Appellate Side Rules 
seems to make this clear, beoause the High 
Court laid down rules for the amount of soatg 
to be awarded in particular matters, which, on 
the argument of Mr. Rele, would haye some 
within seetion 7 of Ack I of 1846. 

However, all that argument appears to me 
to be outside the question, beeauae the final 
paragraph of seation 12 of the Bombay Re- 
venue Jurisdistion Act seems to me to give 
this Court absolute power not only to deal 
with costs, by direeting as to who should pay 
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them, but also by giving direstions as to how 
those eosts should be ascertained. 

Then, we have been referred to the decision 
in Bat Meherbat v, Magonchand (1). But 
there the only question was, whether the basis 
of taxation should be the amount for which 
the suit was valued for the purposes of the 
Court Fees Ast, or on the amount of the 
true value of the property. Still, Sir Law. 
rense Jenkins said : 

“The prineiple and rule of taxation ought (in 
our opinion) as far as possible to be sush as to 
geaure that the suseessíul party should re- 
eover from his opponent such oosts as are 
necessary to enable him to plase his ense 
properly before the Court, and this oan best 
be seeured by adopting the astual value as 
the basis of taxation." 

Considering, therefore, as I do, that there 
is no rule whieh binds us in diresting in this 
ease as to how the costs should be ascertained, 
the principle laid down in that case seems to 
meto be & proper one. We ought to give 
the euscessful party sush costs as were nesas- 
sary to enable him to plaee his case properly 
before the Court. Undoubtedly, tbis was an 
important ease. Property of a very large value 
wasat stake, some of the opposing parties 
thought it advisable to instruct Solisitors, and 
all parties appeared’ by Oounsel, while it is 
beyond doubt thatthe rules of taxation on 
the Appellate Side do not enable the suqsess: 
ful party to recover the sosts whioh had to 
be ineurred in properly preparing his oase 
and instrusting Counsel to appear before the 
Court, I think, therefore, that all eosta' of 
the Reference No, 3 of 1926*, as also those of 
Civil Applieation No. 388 of 1920, should be 
taxed on the aeale allowed on the Original 
Side, Eaoh party to bear his own costa of both 
these Civil Applications Nos. 727 and 758 
oł 1920, 

Pratt, J.— The Bombay Revenue Jurisdia. 
tion Aot, X of 1876, takes away the jurisdic- 
tion of Civil Courta with regard to oertain 
suits. Under sestion 12, the Government has 
power to refer a question that would arise on 
any such exeluded suit for the desision of 
the High Court. This, in effect, restores to 
this extent the jurisdiction of the Court. 
The question referred would, therefore, be 


(1) 7 Bom, L. R. 181; 29 B. 229 at p. 288. 





*See Vastdeo Harihar Pandit, In re, 61 Ind. Cos. 
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desided in the game jurisdistion in whioh the 
suit would be tried. 

Now, tbe question decided in this Reference, 
t.e,the right of the adopted son to sueseed 
as dependent on the validity of the Summary 
Settlement, was one whioh, but for the Bom- 
bay Revenue Jurisdietion Ast, would have 
been desided in a suit in a Mofussil Court, 
and would have some to this Court, in appeal 
in its appellate jurisdistion. The reference, 
therefore, seems to me to be one under the 
appellate jurisdistton of this Oourt. It was 
in fast so presented, and, in the absenee of any 
dirsetions by the Court, I think, the Taxing 
Master was right in taxing all the costg of 
the Referense aseording to the Rules oo the 
Appellate Side of this Court. But the very 
wide powers given to this Court by the last 
paragraph of sestion 12 of the Bombay Re- 
venue Jurisdistion Act do, I think, give us 
the jurisdiction not only to say whieh of the 
parties should bear the gosts of the Reference 
but also according to what rules tha aosts 
of the Referense should be taxed. That 
paragraph is as follows:— Tha costa (if 
any) consequent on sunah Referense shall be 
dealt with asthe High Court in each oase 
directa," The words “in each cate" seem 
fo me to imply the jurisdistion of this Oourt 
to give special direstions in gaoh case, I 
think this is a ease in which sush spesial 
direotions should be given.* The Government 
brief was prepared by the Government Soli: 
sibar, Some of the parties employed Solisi- 
tors. All employed Counsel Taxation on 
the Original Side would more nearly oover 
costs properly incurred. J, therefore, agree 
in the order proposed by my Lord the Chief 
J natise, 


Fawcett, J.—I agree and have nothing 
to add. 


Order accordingly. 
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BOMBAY HIGH COURT. 
OiviL EXTRAORDINARY APPLICATION No, 217 
or 1919, 

September 21, 1920. 
Present:—Sir Norman Maoleod, Kr., 
Ohief Jactice, and Mr. Jastise Fawostt. 
BHAGWANDAS MAGANLAL — 
APPLICANT 
versus 
KAIKHUSHRU ADARJI ANTIA— 
OPPONENT, 


Bombay Rent (War Restrictions) Act (II of 1918), 
ss. 9, ‘O-—-Hjectment, suit for-—Landlord requiring 
premises for his own use—Court, duty of —Execution of 
decree—Court, power of, to postpone execution, 


Under clause (2) of section 9 of the Bombay Rent 
(War Restrictions) Act, it is the duty of the Court 
to decide on the evidence, without reference to what 
has been gaid in the past, whether at the time when 
the matter comes before it the landlord can satisfy 
if that he reasonably and bona fide requires the 
premises for his own use. [ p. 274, col. 2.] 

Under the provisions of section 10 of the Bombay 
Rent (War Restrictions) Act, a “ourt has power to 
postpone the execution of a decree for ejectment for 
a certain period with liberty to the parties to apply 
after the expiry of that period when the Court 
would decide whether the decree should be executed 
or not. [ p. 274, col. 1.] . 


Mr. Q., N. Thakor, for the Applicant, 
Mr. K. N, Koya es, for Opponent No. 1. 


JUDGMENT. 

Macteop, C, J.—The petitioner in this 
ease is the owner of a honse at Kalbadevi. 
The opponent is a tenant. Before the 
Bombay Rent Ast same into forse, the 
. petitioner gave notise to the opponent to 
go out of the premises ranted by him as 
the front portion of the petitioner’s premises 
had been notified by the Maunicipality for 
the purposes of a set-bask. On the -16th 
February 1918, the petitioner got a deeree 
diresting possession of the shop to be given 
to the petitioner before the 3lət July 
1918. Meanwhile, the Bombay Rent Aot 
eame into foroe and the opponent applied 
to the Court to suspend, the exesution of the 
decree which had been passed. An order 
was made on the 23rd August 1913: 
"For the present I allow defendant ten 
months’ time from today to , vasate, 
reserving liberty to both parties to apply 
on expiration of the tan months, No 
exesution withont notise, I do not think 


18 


- plea that premises 


the premises in suit soma within the 
sot-bask and his intention to use it for 
himself seems only an excuse to get 
possession, set up on failure of his 
were within set-back 
line." 

When the ten months had expired, the 
petitioner applied for possession, bat an order 
was made, ‘execution of the original decree 
should be stayed until further order.” The 


. Judge said : “The plaintiff has come forward 


firat ona pretext that the Maunioipality are 
acquiring this portion of the house. When on 
inquiry that plea failed, he eame forward 
with a plea that he required the shop 
for himself. Now he urges that defendant 
ba called upon to vasate a portion as he, 
the plaintiff, is much insonvenienssd in 
the shop he osonpied at present. I do 
not ges any good and valid grounds for 
ordering defendant to vasate at present.” 


In a similar case which aame before a 
Beneh of this Court it was deoided that 
an order for a tenant to vasate within a 
sertain time with liberty to apply was beyond 
the jurisdiotion of the Small Cause Court, 
as ib was not in complianoe with sastion 
43 of the Presideney Small Cause Courts 
Aat, Unfortunately in that sase no reference 
was made to section 10 of the Bombay Rent 
Ast which gives the Court power to reseind 
or vary its former order, An order was 
made onthe 8th May, just after the Rent 
Ast had coms into forces, giving the tenant 
six months to find new premises, with 
liberty to apply at the end of the period. 
It was held that that order was notin oom. 
plianee with sestion 43 of the Presideney 
Small Cause Courts Ast, and that the Judge 
had exceeded bis jurisdiction. 


Under sestion 10 of the Bombay Rent 
Ast, where any order of the kind mentioned 
in Beotion 9, sub section (1), (that is to say, 
an order for the resovery of possession) 
has been made but not exesutsd before the 
sommensement of thia Ast, the Oonrt by’ 
which the order was made may,if itis of 
épinion that the order would not have boen 
made ifthe Act had been in operation at 
the date of the making of the order, rescind: 
or vary tue order in such manner as the 
Qourt may think fit for the purpose of 
giving effast to this Aet," Thera doss not’ 
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Seem any legitimate reason why the Court, 
according to the provisions of sestion 10, 
should not have told the parties that the 
deeree should not be exeóuted for ten 
months, and then the parties might some 
before the Oourt, when the Court should 
deeide whetber the deeree should be exeoent- 
ed or not, But it seems to me that, in thia 
partieular ease, the Courta have been obsessed 
with the idea that the landlord does not 
reasonably require the use of his premimes, 
beeause, before the Bombay Rent Aot same 
into forse, when he gave notiaee to his 
tenants, he said nothing about requiring the 
premises for his own use. There was no 
nesessity .whatever for him to give any 
reason at all why he required the premises, 
so that is not a matter whioh the Court 
ought to take into seonsideration in the 
slightest degree. The only question which 
the Court has to sonsider is, whether, at the 
time the landlord seeks to eject a tenant, 
he reasonably requires the premises for his 
own use. The ease must go baok to the 
lower Court to deside on the evidenos, 
without any referense to what has been 
said in the past, whether at the present 
moment the landlord ean satisfy the Court 
that he reasonably requires the premises 
for his own use, At present he ossupies a 
space of a little over eighteen squarg feet 
in front of somebody else's shop, for which 
he pays a rent of Rs, 47 a month whieh 
puts a value on the land, estimated on these 
two square yards, af about Rs, 3,5.0 a 
square yard. In any event, the photograph 
whieh has been prodused here shows that 
the spase is absolutely inadequate, and it 
floes seem elear that it is nof the poliey of 
the Ast that a man should be kept out of 
his premises, if he shows good ground that 
he wants them for his own use, The ease 
must go back to the lower Court for decision 
after the parties have had an opportunity of 
produeing evidence, The eosts will be costs 
in the sause, The oase must go before 
another Judge. 

Fawostt, J.—It is sontended before us 
that the order staying exeeution of the 
original deeree till further orders is without 
jurisdistion, and the judgment of this Court 
in Civil Extraordinary Application No. 137 
of 1919 is relied upon in support of that 
contention. The present ease, however, 


' glearly falls under section 10 of the Bombay 


Rent Ast, IL of 1918, and is not governed 
by seotion 43 of the Presideney Small Canse 
Courts Act, on  whieh that judgment is 
based, Therefore, I ean see no legal objee- 
tion to the passing of an order varying the 
desree in the manner in whieh the Small 
Cause Court has done, It is sontended 
that he had already varied it by an order 
passed in August 1918, and, therefore, he 
sould not further vary it by the order som- 
plained of. But the dostrine, that & power 
ones having been exereised sannot be ex. 
ereised again, is one that in modern law 
has, I believe, been almost exploded, and in 
any oaee the provisions ef section 21 ofethe 
Bombay General Olauses Act, 1904, in my 
opinion, conclude any such contention, That 
seation provides infer alia that “where, by 
any Bombay Ast, a power to issue orders is 
conferred, then that power inoludes a power, 
exercisable in the like manner to add to, 
amend, vary or rescind any orders so issued.” 
So that, after having passed an order of 
varianoe under the power conferred by ses- 
tion 10, the Court still has power to add 
to, amend, vary or rescind any such order, 
subject, of course, to any provisions in the 
«Civil Prosedure Code or Presidensy Small 
Oause Uourts Act to the sontrgry. I agree, 
however, that the learned Judge has not 
properly exereised the jurisdistion vested in 
him under sub-seation (2) of gestion 9 of 
the Bombay Rent Act in desiding whether 
the premises are reasonably and bona fide 
required by the Jandlord. He has dismissed 
the landlord’s allegation that he does so 
require the premises, on fhe ground that he 
was very late in setting up that plea, He 
practically treats this as an estoppel, and 
has not sonsidered the case on its merits, 
I think, therefore, that he has failed to 
exersise a jurisdistion which is vested in 
bim by the law.  Aaosordingly, we are 
justified in interfering under section 115 of 
the Civil Proeedure Code to the extent of 
requiring him „properly to consider the sase 
on its merits, 


M Case sent back, 
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JYOTISH CHANDRA Y, ATITA SAHA KINKAR SAHAH, 


OALOUTTA HIGH COURT. 
ÅPPEAL FROM ÁPPELLATE Deore No, 743 
or 1919. 

August 5, 1920, 

Present ;——Mr. Justice Newbould 
and Mr. Justioe Panton. 
JYOTISH CHANDRA DUTT — PrAINTIFF— 
APPELLANT 
tersus 
ATIT SAHA KINKAR SHAH 

AND OTHERS— D £FENDAKTS 


— RESPONDENTS. 
Appeal, second —Inrerest, rate of, specified in mortgage- 
Rs doque that rate hard and unconscionable—High 
owrt, whether will interfere—Contract Act IX of 
1872 , s. 16,8). 


The High Court in second appeal will not interfere 
with the decision of a lower Appellate Court to the 
effect that the rate of interest stipulated for in a 
mortgage-bond is hard and unconscionable, and that 
the creditor has failed to prove that the contract 
was not induced by undue influence. [p. 276, col 1.] 


Appeal against the deoree of the District 
Judge, Birbhoom, dated the 24thof January 
1919, affirming that of the Firat Munsif at 
Rampurhat, dated the 15th of May 1918. 


FACTS appear from the judgment. 

Babu Bana*im Ohandra Mukerjee, for the 
Appellant:— The plaintiff is the appellant, 
The appeal arises out of a suit for the 
enforcement of a mortgage-bond. 


The question here is, whether the sti. 
pulated rate of interest is hard and 
unsonseionable, There is no olaim for 
sompound interest. The olaim is for simple 
interest at the rate of 24 per cent. per 
annum, 


My submission is, that the Court below 
is wrong in assuming that the rate of 
interest at 24 per sent. per annum is hard 
and unsonssionable. There was no undue 
inflaence. It is not a question of fast 
but of law. There are oases is support of 
my oontention, See Abrahams v. Dimmock 
(1). The question whether the rate of 
interest is exsessive or not is a question 
of law. The question is basel on general 
prineiples. These principles have been em. 
bodied in Law and Asta, You have first 
to find whether the transaction is hard 
and unsonssionabla, then throw. the burden 
upon my olient and then give relief under 


T. 886; 50 B, J, 188; 31 T, L. R, 87. 


Debtor's Ast. See Balla Mal y. Ahad 
Shah (2). It is a Privy Council desision, See 
Bejoy Kumar Addya vw, Satish Ohandra Ghose 
(3). The finding that the interest ia high 
and the seourity suffisient, therefore, the 
interest is hard and  uneonssionable oan 
be shallenged in sesond appeal, See Bejoy 
Kumar Addya v. Satish Ohandra Ghose (3). 
In that oase the interest was allowed af 
the contrast rate. There is nothing to 
show that the money-lender dominated the 
will of the borrower. The more faat that 
the interest is 24 per sent. and the seourity 
ample does not justify the Court to some 
to the sonelusion that the interest is hard 
and  uneonssionable. Ses Balla Mal v. 
Ahad shah (9), In Balla Mal’s case (3) 
the interest was 30 per cent, per annum 
and there was ample  seeurity. Their 
Lordships of the Judicial Committee have 
held that the interest is not high. Sae 
Gopeswar Saha v, Jadab Ohandra (4). The 
mere fast that the rate of interest is 
24 per vent, does not make the oase a 
hard and wuneonssicnable one. There is 
absolutely no evidense of the exersise of 
the undue irflaense. The whole question 
is whether interest at the rate of 24 per 
cent makes the oase a hard and unoconeoion- 
able one. See Dhanipal Das v, Raja Maneshar 
Bükhsh Singh (5). In this ease it has been 
held that the finding that the interest is 
high and exssssive is not altogether a 
question of fact. 


[OouRT.—Is there any sase whioh desidea 
that the point in dispute is a question of 


faot or law ?] 


Refers to Dhantpal Das v, Raja Manesher 


Bakhsh Singh (5). 

I refer to sestion 16 of the Indian 
Qontrast Ast as to the exersise of the undue 
inflaenee. In the oase in Acts Khan v. 
Duni Ohani (6) 25 per oent, sompound 
interest was allowed, The seonrity here 


(2) 48 Ind. Css. 4; 28 0, W. N. 233, 36 M. L, J, 
614: 16 A, L J. 905; 124 P. R. 19 8; 25 M, L. T., 55; 
180 P. W. R. 1918; 29 C, L, J. 165; 1 U. P.L, R. (P, C.) 
25; 21 Bom. L R. 558 (P. C.) 

(8). 56 Ind, Cas. 1007; 24 0. W, N. 444 ab p. 445. 

(4) 32 Ind. Cas. 587; 43 C. 632; 20 O. W. N. 689; 
22 C, L. J. 352 
* (5) 28 À 570; 40. L, J. 1; 1 M. L, T. 205; 8 A. L, 
J, 498; 90. 0.188; 8 Bom. L.R. 496 10 0. W. N, 
849; 16 M. L. J, 292; 33 I. A. 118 (P. C». 

(8 48 Ind. Cas. 038; 28 0. W. N. 130; 101 P, R, 
1918; 165 P. W. R. 1918 (P.O). 
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was lO bighas of land and was substantial 
is the finding here. Can he find 
from that that the eontraot was herd and 
uneonsaionable P? The finding of faets does 
not lead to that eonslusion, regard being 
had to the observation of Judicial Com- 
mittee. 'The burden of proof has been 
wrongly thrown on my elient, There are 
many eases where 24 per sent. interest 
has been allowed. You bave to find oertain 
other facts in order to lead to the son- 


slusion that tbe interest is hard and 
unconssionable. That finding osannot be 
upheld, 


Babu Tarakeswar Pal Ohowdhury, for the 
Respondent, was vot ealled upon. 

JUDGMENT.—This appeal arises out 
of a suit on a mortgage-bond and the 
only question is the amount of interest 
. which the plaintiff is entitled to recover, 

The bond provided interest at 24 per cent, 
per annum. The Courts below have 
granted the plaintiff a deeree on the basis 
of interest at 12 per aent, per annum. 
The finding cf the lower Appellate Court 
is, that there was substantial security for the 
loan and sonsequently interest at 24 per cent. 
per annum is too high and unoonasionable, It 
has further been found that the creditor was in 
& position to dominate the will of his borrower, 
and that the plaintiff .appellant, has been 
unable to dissharge the burden thrown 
upon bim by slanse (3) of section 16 of 
the Contrast Ast and show that the stipula 
tion for interest was not induced by undue 
influence. On these findings we think the 
decree of the lower Appellate Court must 
be upheld. The present cisa is a vety 
different oase from the oases similar to 
the oases of Beioy Kumar Addya v. "Satish 
Ohandra Ghose (3). It is not a ease where 
a Court bas reduced the sontrast rata of 
interest solely on the ground that it is 
hard and unconscionable. In the cass 
sited such an order was reversed, though 
the lower Court had held that the stipula- 
tion for interest was hard and nneonsaeion. 
able sinse there was not the further im- 
portant feature that the money-lender 
was in & position to dominate the will of 
the borrower. We are not prepared to 
hold that the desision cf the lower Court 
that the interest at 24 per sent. per annum 
when the loan was granted on substantial 
security, is not a rate thai can properly 


be deseribed as hard and uneonsoionable, 
We are not  inelined to interfere with 
these findings sitting as a Court of seoond 
appeal ror can we interfere with the 
findings that the ereditor was in positicn 
to dominate the will of the borrower who 
vas his servant and the further finding 
that the plaintiff has not proved that the 
sontrast was not indused by undue influence, 
We hold that, on the findings, the desision 
of the lower Appellate Court js correst and 
this appeal must, therefore, be dismissed 
with costs. 

Appeal dismissed, e 


BOMBAY HIGH OOCURT. 
First Civi, AprgaL No. 88 cr 1919. 
September 10, 1 20. 

Present :—Sir Norman Maeleod, KT., 
Cbief Justise, and Mr. Justiae Shab. 
VYANKAT AWACHIT PATIL AND ANOTHER 
—DRFENDANTS— APPELLANTS 

teraug 
ONKAR NATHU CHAWDHARBI AND 
( THERS— PLANT IEP8R— RE: PONDENTS, 

Civil Procedure Code ‘Act V of 18084, 3. 11, O II, 
r. -—-Bes judicata, what constitutes—First Court 
not competent to decide subsequent suit—-Minor, surt 
on behalf of—Abandonment of ciaim— Minor, whether 
bound by action of newt friend, 


A decree in a previous suit cannot be pleaded 
as res judicata in a subsequent suit unless the 
Judge by whom it was made had jurisdiction to 
try and decide, not only the particular matter in 
issue, but also the subsequent suit in which the 
issue is subsequently raised [p 2°7, col 2] 

When a suit is bronght on behalf of a minor by 
his next friend, bat a portion of the property to 
which the minoris entitled is not included in the 
suit by mistake, the minor is nob bound by the 
action of his next friend and can subsequently 
bring a suit to recovgr the property not included in 
the first suit. The provisions of Order 11, rule >, 
of the tivil Procedure (ode do not apply to such 
a case. [p. 277, col. 1. 


First appeal from the desision of the First 
Olass Subordinate Judge at Dhulia, in Civil 
Suit No, 62 of 1918, 

Mr. Paiardhan, (with him Mr, D. G. 
Dalvi), for the Appellants. 

Mr. Gokhale (with him Mr, V, D.. Limoye) , 
forthe Respondents, 
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JUDGMENT, 

` Mactgop, O. J.—The plaintiff sued to re. 
saver as owner poasession ^f the snit-property. 
‘He slaimed as the adopted son of one Nathu 
‘who died in 1902 leaving two widows, 
Anandi and Vari. Anandi purported to 
adopt the plaintiff in 1903. At that time 
he waa a minor, not aoming of age until 1914. 
In 1910, Anandi, as his guardian, filed a anit 
against the present 2nd defendant, the 
junior widow, and other persons in possession 
of some of Nathu's property to recover 
possession. In that suit the plaintiff's 
adoption was diaputed. But it was held by 
[he Second Olass Snbordinate Judge, in 
.whose Court the snit was instituted, that the 
plaintiff was the adopted son of Nathu and 
that judgment was affirmed on appeal. The 
suit same up in second appeal to the High 
Court and the appeal was dismissed. The 
plaintiff has now filed this suit to resover 
possession of another portion of family 
property, and, in the first plase, if was argued 
that the snit was barred under Order II, 
rule 2, as the subject matter of this snit 
ought to bave been insluded in the previous 
suit. That argument would not apply toa 
ease like this where the previous proceedings 
were taken in the name of the minor by’ his 
next frien. The minor eould not possibly 
be prejudieed by a mistake made by those 
representing him during his minority, as his 
rights to sue in his own person only ooma 
info effest when he attains majority. He 
will, therefore, be entitled to disregard any 
proceedings which had been taken daring 
his minority if his interests had not been 
properly safeguarded, I eannot see how he 
sould possibly be injured and prevented fram 
now suing for the suit property owing to the 
fast that hia adoptive mother did not sue for 
it in 1910 during his minority. 

. Then the next question is, whether the 
plaintiff is the adopted son of Nathu. That 
was the first issue in the lower Court, It 
was also combined with the sixth issue 
whether the defendants were barred by 
ves iudicaia from disputing the plaintiff's 
adoption. The first'was a question of fast 
and the sesond was a question of law, 
Evidenas was called for the plaintiff. The 
first witness was the genitiva father of the 
plaintiff, Ho said: 
son. Ho is given in adoption to my father. 
in-law Nathu.. .Nathu died in 1902 and 


“The pla?ntiff was my * 


plaintiff was adopted in 1903, I liva at 
pratantin Nathu’s house, Nathu had two 
wivas, the elder was Anandi and the sss0nd 
is defendant N5. 9. Anandi is aliya. Anandi 
alopted the plaintiff. There is an adoption 
desd for that.” The witness was aross- 
examined and thara is nothing in the avoss- 
examination whish weakens the evidencs he 
gaya in examination-in-shief with regard to 
the faetum of adoption, In fast, hardly any 
attempt was made in srosa-sxamination fo 
destroy the effest of the witness's evidenss. 
It was open to the defendants to eall evidence 
to show that, as a matter of fast, the plaintiff 
never had bean adopted by Anandi. Thay 
did not do so. Weare now told that their 
witnesses were there, but owing to an 
exprassion of opinion on the part of the 
Jadge that the matter was ver judicata 
they sonsiderad that it would b3 useless to 
eallavidenss. It is quite possible that thera 
wara other reasons as wall whieh desided tha 
defendants’ Pleader with regard to the 
advisibility of aalling evidence to dispute tha 
plaintiff's adoption. 

On the question of res juiicala it doas 
appsar that tha learned Jatge's finding was 
wrong, besauss the previous suit was filed in 
the Sssond Olasa Subordinate Julge's Court, 
and that Court was not sompetent to try the 
prasent suit as the valus of the subjest- 
matter of this suit is ovar R3, 5,0200, and it 
is now beyond dispute on the decided sase, 
the latest of whish ia Gokul Manlar v. 
Pudmanuni Singh (|), that a desrea in a 
previous sait aannot bs pleaded as res judicata 
ina subseqient suit unles: the Jndga by 
whom it was made had jarisdistion to try and 
deside, not only tha partisular matter in 
iasue, bat also the subsaqient suit in which 
the igsue is sabseqagntly raised. It has baan 
vary strongly urged upon us, therefore, that 
wa should ramand the ease to enable tha 
defendants to lead eavidenss against tha 
plaintiff's adoption. The defendant No. 2 in 
her written atatsment merely says that the 
plaintiff has no right to bring the suit and ha 
is not Nathu'a adopted son. Now I think, in 
the first plasa, that the evidenas, whish T 
hava already referred fo, of the plaintiff's 
ganitiva father is quite sufflglent to enable us 
to some to the eonelasion that the plaintiff 
was the adopted son and I should not ba 


(1) 29 I. A. 198 at p. 202; 4 Bom. Li, «i. 793; 29 0, 
707; 6 C, W, N, 825; 8 Sar, i. Ü. J, 823 (P, 0.). 
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inslined to think that there was any hardship 
in the defendant’s sase, besause he had the 
opportunity of salling evidenca and he did 
pot do so, But I also think that, apart from 
that, we are entitled to sonsider whether 
there would be the slightest shanse of sussess 
on the defendants’ own showing if a remand 
be granted. The judgment in the previous 
eane is on the record and is evidence on the 
question of adoption, and it appears from that 
judgment that the 2nd defendant herself had 
admitted in the  plaint filed before the 
Conciliator that the plaintiff had been 
adopted by Anandi. It appears to me the 
defense made in her written statement as to 
the faetum of adoption was merely made for 
the purpose of obstrustion, and nothing else, 
There is no reason, therefore, | think, why 
we should interfere with the degision of the 
learned Subordinate Judge. 
The appeal must be 
costs, 
SHAB, J.—I agree. 


dismissed with 


Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civit Apprat No, 50 or 1919, 
August 6, 1920. 
. . Present :——Mr. Daniels, A. J. C. and 
Syed Wazir Hasan, A. J. C. 
Thakur JAI INDRA BAHADUR SINGH— 
PLAINTIFF — APPELLANT 
ver8us 
Musammat DILRAJ KUAR ANDANOTHER , 
DEFENDANTS- RESPONDENTS. 

Contract Act (IX of 1872), ss. 68, 69— Money when 
recoverable under s. 68--Liability under s. 69° how 
established — Hindu Law-—Minor—Obligation to make 
provision for marriage of sister —" Necessary "—" Legally 
bound " 


By the general principles of Hindu Law a minor 
is under an obligation to provide out of the family 
property the funds necessary for performing the 
marriage of his sister in a manner suitable to the 
social position of the family and its pecuniary resour. 
ces, and the provision made for such a purpose is a 
“necessary” within the meaning of section 6% of the 
Contract Act which the minor is “legally bound” to 
make, but under that section, money spent over an 
object which & minor is legally bound to perform 
cannot be recovered unless it constitutes a “ debi" 
and is not a bonnteous gift, [pP 282, col, 1; P 288, 


gol. 1.] 
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In order to establish liability under section 69 
of the Contract Act, the interest of the person 
lending the money must be such as would be recog. 
nized by law. An interestresting merely on grounds 
of sentiment, or on moral or social obligations is not 
an “interest” which would give a right in law to 
claim re-payment. [ p. 283, col, 2.] 

Appeal from the decree of the Subordinate 
Judge, Kheri, dated the 2nd July 1919. 

Messrs, St, G. Jackson and Satya Nand Roy, 
for the Appellant. 

Messrs. H. O, Duii and Sita Ram, for 
Respondent No. 2. 

Mr. Jang Bahadur, General Agent of Re- 
gpondent No, lin person. 


JUDGMENT, . 

Waze Hasan, A. J. C, —The suit out of 
which this appeal arises was brought by the 
appellant, Thakur Jai Indra Bahadur Singh 
against Musammat Dilraj Kuar for resovery 
of Rs, 25,000 in tke Court of the Subordinate 
Judge of Kheri. 1 

Thakur Reajindra Bahadur Singh was the 
talugdar of the Mabewa Estate who died in 
1912, The plaintiff is the son of Sheo Indra 
Bahadur Singh, a brother of Thakur Rajin. 
dra Bahadur Singh, and has sueseeded to 
the.estate under a testamentary disposition 
of the said talugdar. The plaintiff being a 
minor then, his estate was taken ynder the 
auperintendenee of the Court of Wards but 
was released on the 10th of May 1918 when 
the plaintiff attained the age of majority, 
The said lady, Musammo? Dilraj Kuar, is the 
widow of Thakur Narendra Bahadur Singh, 
another brother of Thakur Rajindra Bahadur 
Singh, 

This suit was instituted against Musammat 
Dilraj Kuar on the Sth of June. The 
ground of action as against her was stated in 
paragraphs band 7 of the plaint. It may 
be advisable to reproduee these paragraphs 
as they stood before the amendment to whieh 
I shall presently refer. Paragraphs 5 and 7 
are as follows :— 

"5, That on the dates, as per following 
detail, the defendant, having falsely led the 
Court of Wards to believe that she was in 
need of money for the marriage expenses of 
Musammai Bari Munnan, obtained Re, 25,000 
from the said Oourt of Wards. 


Ra. 
"On 22nf May 1916  *... 16,000. 
7 On 21st June 1915  ,., 300, 
On 27th June 1915 |. 8,700, 
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“7, That the defendent appropriated the 
aforesaid sum of Rs, 25,000. Musammat Bari 
Munnan’s marriage was neither settled, nor 
had the defendant to spend any money on 
that aesonnt." 

Musammal Bari Munnan mentioned in 
these paragraphs was the daughter of 
Thakur’ Narendra Bahadur Singh and 
Musammat Dilraj Kuar. The girl died un- 
married on the 18th of May 1918, 

Along with the filing of the plaint on the 
Sth of June 1918, an applieation for attash- 
ment before judgment was presented on 
behalf of the plaintiff. The applioation 
suoseeded and all the moveables existing in 
thé house in whieh Musammat Dilraj. Kuar 
used to live were taken under attashment. 
' Objection was preferred against the attaeh- 
ment on behalf of Thakar Brijindra Bahadur 
Singh, minor son of Thakur Narindra 
Bahadur Singh, on the ground that the 
attashed property belonged to the minor and 
not to the lady defendant. This objeetion 
prevailed, On the 28th of November 1918 an 
application was made to the Court on behalf 
of the plaintiff, purporting to be an applica: 
tion for the amendment of the plaint. On 
tha 19th of February 1918 another applisa- 
tion was filed as supplementary to the pre- 
vious applieation of the 25th of November 
1918, By an order dated the 3rd of Maroh 
1919, the learned Subordinate Judge aecepted 
the petition and allowed the amendment 
prayed for to be made. This was aseording- 
ly done and the plaint as it now stands is in 
eonsequenee of these amendments, Thakur 
Brijindra Bahadur Singh was added to the 
array of parties as defendant No,-2 under the 
guardianship of his mother, Musammat 
Dilraj Kuar, defendant No. l1, and the 
allegations eontained in paragraphs ò and 7 
of the plaint were materially altered. Those 
paragraphs as they now stand are as 
follows :— 

"5. Thaton the dates, as per following 
detail, the defendant, in her own oapaoity 
and as the guardian of Brijindra Bahadur 
Singh and Jugulindra Bahadur, sons of 
Narindra Bahadur Singh, who lived with 
her as the members of a joint Hindu family 
and whose duty it was to give Musammat 
Bari Munnan in marriage and who were 
benefited by the money in suit, having falsely 
led the Court of Wards to believe that she 
was in need of money for the marriage 
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expenses of Musammat Bari Munnan, ob- 
tained Rs, 25,000 from the said Court of 
Wards, 


Rs. 
“On 22nd May 1916 eee 16,000, 
“On 21st June 1915 i 300, 
"On 27th June 1915 coe 0,700. 


“7, That the defendant appropriated the 
aforesaid sum of Ra. 25,000. Musammat Bari 
Munnan’s marriage was neither settled, nor 
had the defendant to spend any money on 
that aesount, If it be taken for granted that 
Ra. 25,000 in full or in part was spent in 
preparation for the marriage of Musammat 
Bari Munnan, even then the defendant her- 
self and the persons and property of the said 
Thakur Brijindra Bahadur Singh and 
Jugulindra Bahadur Singh are liable for the 
refund of the said money.” 

The defendant No. 2 filed his written 
statement on the llth of April 1919 by 
whieh he disputed his liability, as well.as the 
grounds upon whieh it was founded, for the 
money in suit. Hoe also impugned the autho- 
rity of the defendant No. 1 to bind him or 
hia property by any sueh asts of hers as 
were attributed to her by the plaintiff. 

No less than seventeen issues were settled 
for desision. Asa result of his findinge, the 
learned Subordinate Judge desreed the 
plaintiff's slaim against Musammat Dilraj 
Kuar and dismissed it as against Thakur 
Brifindra Bahadur Singh. The lady has 
submitted to the desree but the plaintiff ig 
dissatisfied with it in so far as his claim has 
been dismissed against the defendant No. 2, 
The lady is also made a party to this appeal 
(it is difienlt to see why), and the minor is 


impleaded under the guardianship of his 


mother. I do not think that she wasa 
proper person, in the sireumstanees of the 
ease, tô act asa guardian ad litem for her 
minorson. The plaintiff elrealy eharged her 
with making false representations in her 
eapasity of a guardian and the ward assused 
her of abuse of position as sueh and diselaim- 
ed liability for her aets. 

Two grouuds are pressed in support of the 
appeal :— l 

(1). That the money in suit was supplied 
for the expenses of a marriage which the 
minor was bound in law to perform. 

(2). Thatthe minor was benefited by the 
money as it was ultimately spent on a litiga- 
tion which resulted in geouring a larger 
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@mount of allowance than the minor was 
entitled to under the provisions of the Oudh 
Estates Aot. 

Before dealing with the eonteniions set out 
above, itis nesessary to settle certain ques- 
tions of fast upon a correst view of which 
depends the. decision of the arguments 
advanced by the learnsd Ocunsel for the 
appellant, Ib is not dispnted that the sum 
of Rs, 25,000, the subject-matter of this suit, 
was paid by the Oourt of Wards on the dates 
and in the manner stated at the end of 
paragraph 5 of the plaint. The first question 
whish I now proseed to determine is the 
nature of this advance. 

By her letter, dated the 15th of May 1915, 
addressed to the Manager of the Court of 
Wards, Mahewa, Musammat Dilraj Kuar 
gave a rough estimate of the expenses of the 
proposed marriage of her daughter, Bari 
Munnap, making out an aggregate sum of 
Rs, $0,000 ; and at the end of the letter she 
added :—" 1 earnestly hope that your honour 
willspecialy be good enough to kindly take 
me out from this diffieulty. I do not see any 
one to catsh hold of except your honour at 
this time, therefore, I dare to request you 
every now and then.” (Exhibits A.1 and 
A 2). Onthe same date, £e, the Lith of 
May 1915, the Special Manager endorsed a 
note on the baak of Musammat Dilraj Kuar's 
letter to the following. effeot:—' 1 have 
written and informed her that she eannot"got 
more than Rs, 2:,000 for all ceremonies, I 
want you (the Assistant Manager) to find 
out the full details about the family and what 
written proof the Sanjhli Babu (Dilrsj 
Kuar) has to produse about the marriage. 
The figures quoted are: very suspisious apd 
I do not trust the Mahewa Musabibs." 
(Exhibit A-2), On the 20th of May 1915 the 
lady wrote another letter to the Special 
Manager sayirg :—'I am very mnueh thank- 
ful to you for your kindness in having the 
sum of Rs. 25,000 sanetioned for the ex- 
penses of the marriage cf my daughter 
seseveverserd Will try to meet the balance of 
expenses from other sources.” In the end, 
she neked for an immediate advaneo of 
Re. 16,000 to meet the expenses cf tho tilak 
ceremony. With an erdorsement of his own 
tke Speoisl Manager forwarded tbis letter to 
ihe Deputy Commitssicrer of the District, 
The latter ç foer wrote the fcilowirg note 
thereor.:— The Hs, 25,CQU has, I think, lcen 
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agreed fo by the Board.,.....,.,.,l have mno 
objeetion to the payment of Rs. 16,000... ....:. 
We are disclaiming all responsibility. They 
shonld elrearly understand that our funetion 
is clearly to find the money..,............. 21st 
May 1915," (Exhibit 5), The sum of 
Re. 16,C00 was paid to the lady on the 24th 
of May 1915 and she gave a formal reseipt 
for the same (Exhibit 10), Sho also reseived 
another sum of Rs. 300 from the Manager of 
the Court of Wards, probably on the 21s6 of 
June 1915, for whieh she gave the reseipt, 
Exhibit 11, datad the 31st of August 1915. 
On the 29th of June 1915 the Court of 
Wards paid Ra. 8,700 in all to several eredi- 
tors of the lady from whom she had pureb£s- 
ed eundary &rticles in convection with the 
proposed marriage (Exhibits 9, 12, 13 
and 14). 

By a petition, dated the 16th of February 
1916, the lady  reiterated ber reed for 
Rs. 50,000, praying for an additional ad vanoe 
of Rs, 25,000, This request was not heeded 
besauce it appeared that the negotiations for 
the marriage had broken off and the proposal 
had eventually failed (Exhibit 25). It 
appears, however, that the lady informed the 
Court of Wards Authorities that she was 
negotiating another marriage, but they were 
not satisfied as to the sincerjty of her 
professions (Exhibits 16, 22, 23 and 25); and 
ropeated demands were made for the return 
of the money, coupled with an assuranoe that 
it would be again fortheomipg as soon as the 
marriage was finally arranged. I will quote 
one of such letters. On the 17th of Augast 
1916, the Speoial Manager wrote as follows 
to Musammat Dilraj Kusr:— 

"By letter No. 2219, dated 27th July 
1916, sent previously, you were requested to 
return Rs. 25,000 whioh had been given to 
you for the marriage of your daughter, You 
have also senta representation to that letter, 
Batlrequest you onse again to kindly at 
present return that sum and at the same time 
I assure you that whenever your daughter's 
marriage is finally settled, you will be given 
bsok this amount for your daughtcr’s mar» 
riage. I wish youto made no more objee. 
tions.’ (Exhibit 17), To this letter the 
lady sent a reply on the 15th of August 1916 
to the effest that she had no money in oasb, 
that about Rs. 35,(00 were spent over the 
purohase and making of mary articles and 
thatthe Manager might be pleased to take 
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those articles into his eustody by looking 
. them in a box with two keys one of whish 
would be inthe possession of the manager 
and the other in that of the lady, so that the 
said articles might at onse be available as soon 
asthe marriage wab settled (Exhibit 18), This 
proposal on the part of the lady seams to me 
to have been extremely reasonable and had 
it been complied with this litigation would 
not have reared its head. The Court of 
Wards, however, kept dunning the lady for the 
return of the money in sash (See Exhibits 19 
and 20). Now, what are the infereness 
which emerge from the facts I have attempt- 
ed to array in the foregoing part of this 
judgment? To my mind they are as 
followa ; — 

(|) Thelady appealed to the bounty of 
the Court of Wards for assistanse towards 
the expenses of the marriage. 

(2) The Court of Wards sympathetically 
responded to -the appeal, but refased to 
stretoh their bounty beyond ths limit of 
Ra. 25,010. 

(3) Taey, t. e., the Court of Wards, sare: 
fully defined the objest of their bounty. 

(4) When that objest failed, they insisted 
on the return of the money by the person to 
whom they had made tho advanae. 

(5) They gave assurance to the lady that 
money wouid be re-paid as soon as the objest 
of the intitial bounty was revived. 

(6) The lady throughout acted in her 
personal sapasity. The Court of Wards dealt 


with her on that footing and neither of the -~ 


two parties ever contemplated that what was 
being done was in dissharge of an obligation 
bindingon the minor boy, Brij Indra Bahadur 
Singh. 

This being my view of the facts involved in 
this part of the oase, I feel sompelled to 
disagrea with the opinion of the learned 
Subordinate Judge, that the "defendant No. 1 
believed that the estate was bound to defray 
the marriage expenses of Bari Munnan, The 
Court of Wards shared that belief," Iam of 
opinion that the Court of Warda was under no 
such delusion. Their wholesondust showa that 
they undertook to provide the lady with a 
sam of Rs, 25,000 *by way of relief to her 
and oonsidered the whole arrangement as 
only fair and proper from a moral and sosial 
point of view. There is nothing to suggest 
that they ever thought that thé measure of 
their legal liability was to make a provision 
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for a sum of Rs, 25,000. Nor san I attribute 
to them ignorance of their legal obligations. 
It is to be remembered that the falug of 
Mahewa is an impartible estate [ Vide 
Thakur Sheo Singh v, Rant Raghubans Kunwar 
(1)], The descendants of a brother of the 
last holder of the estate are not entitled in 
law to olaim maintenanse or other similar 
provisions from the estate. See the resent 
desiaions of the Privy. Couneilin Gangadhara 
Rama Rao v. Ra:ak of Prttapur (2) and 
Maharajah ` of Jeypore v. Vikrama Deo Qaru 
(3). The rules relating to maintenanse laid 
down in section 24 of Aot I of 1869, to 
whish-the learned Counsel for the appellant 
referred, do not apply to these defendants for 
the simple reason that the estate is not 
governed by the provisions of that Aet but is 
subjest to the terms of the grant under 
whieh it was conferred by the British Govern- 
ment upon Thakur Girwar Singh in the year 
1851 [Vide Thakur Sheo Singh v. Rant 
Raghubans Kunwar (1)). It is clear to my 
mind that Musammat Dilraj Kuar, too, did 
not labour under any sueh missonseption as 
the learned Subordinate Judge has imputed to 
her. There is nothing to show that she ever 
asserted a legal right for the expenses of the 
marriage of her daughter, On the contrary, 
she consistently relied on the social aspest of 
the question and appealed to the generosity 
of the donors. 

Having cleared the faots, I am now able to 
some to the question of law involved in the 
first of the two propositions set ont in an early 
part of this judgment as the two grounds 
on whieh the appeal was pressed by the learn- 
ed Counsel, Mr. St. G. Jackson, who argued 
the ease before us on behalf of the appellants. 
Though the learned Counsel, in the sourse of 
his arguments, did not speoifically refer to 
sectigns 68 and 69 of the Indian Contract 
Ast, 1872 (Act IX of 1872), the desisions 
whish he sited are based upon the provisiors 
of the one orthe other of those seetions, T, 
therefore, must consider the scope and effect 
of those provisions before I diseuss the eases 

(1) 82 I. A. 203; 8 O. C. 317; 15 M, L. J. 8525 9 C. 
W. N, 1009; 20. L. J 194; 27 A. 684 (P. O.). 

(2) 47 tnd, Cas. 364; 45 I. A. 148; 35 M. L. J, 392; 
24 M. i. T. 276; )0 A. L. J. 883; 41 M. 773}; 28 C, 
L. 3. 428; 5 P. L. W. 267; 20 Bom. L. R. 1056; 21 C. 
W. N. 174; (1918) M. W, N. 972 (P. OJ), 

(8; 62 Ind Cas. 838; 24 O. W.N, 226; 37 M. L. 
J. 188; 21 Bom. L. R. 930; 10 L. W. 436; 17 A 
L. J. 1011; (1919) M. W. N. 824: .81 C. L. J. on 
27 M. L. T. 187; 2 U, P. L, R. (P, 0.) (5,0), 
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upon whieh reliance has been placed at the 
Bar. “it may be ooneeded,” to use the 
language of Mr, Justice Piggott in Nandan 
Parshad v. Ajudhia Parshad (4) sited by Mr. 
Jaskson, “that by general prinsiples of 
Hindu Law the minor lay under an obligation 
to provide out of the family property the 
funda necessary for performing the marriage 
eeremonies of his sister in a manner suitable 
to the sosial position of the family and its 
peeuniary resourses.” This statement of law 
at onse attracted the application of seotion 
68 of the Indian Contraet Ast, Mr, Justice 
Piggott and the Ohief Justiee, Sir John 
Stanley, expressly based their judgments on 
the provisions of that section and the Third 
learned Judge, Mr, Justiee Banerji, agreed 
with the learned Ohief Justice. Provision made 


in this for the marriage of Bari Munnan would: 


undoubtedly rank on the authority of the 
above ruling as & necessary" within the 
meaning of the section. It is also olear, on 
the same authority, that the minor defendant 
was ‘legally bound " to make the provision. 
Butthese two elements are not enough for 
the sucsess of a elaim under seotion 68 of 
the Indian Contrast Act. Liability for the 
prise of nesessaries supplied for an infant 
or a lunatic rested, a&oeording to eommon 
law, upon a sontract raised by implieation 
of law’ and the essence of the fistion lay in 
the fast that the sironmstanees created in 
. the law the relationship of ereditor dnd 
debtor between the supplier of ' necessaries’ 
and the infant or the lunstie. In other 
words, the advance was treated in the 
nature of a debt’ with an implied ' obliga- 
tion to re-psy, In the ease of Howard v. 
Digby (5), Lord Brougham, referring to 
allowances made to persons for moneys or 
for necessaries supplied to a lunatic, said :— 
“Upon what ground are all these allownees 
made? Not from kindness, not from sharity, 
not for the eonveniense of the parties, but 
besanse they sre debts; besause in the eye 
of that Court, be it a Court of Law or a 
Court of Equity......they are valid debts 
ineurred by the insane person, and are dis- 
sharged by tbe justice of the Court." In 


the case of Wentworth v. Tubb (6), Vioe- 

- (4) & Ind, Cas. 418; 32 A. 826; 7 A. L. J. 236, - 

' (5) (1884; 2 (1, & F. 634; 6 E. R. 1298; 8 Bligh 

(x. s.) 224; 5 Sim. 330 reversing 4 Sim. 688; 1 L, J. 

(N. s.) Oh. 3; 87 R. R. 276; 6 Rr. 928. l " 
(6) (1841) 1 Y. & 0, 0. 0, 171; 02 E. R., 840; 6 Jur, 
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Ohaneellor Knight Brace said :— “The debt, 
if it ia one, became due from the-lunatio by 
operation of law; or,in other worde, upon 
a sontrast raised by implication of law. If 
I were satisfied that there sould be no 
sush sontract—that there  eonld be no 
liability so raised, it would be my duty to 
dismiss the bill; but I am not so satisfied ” 
The ease then same on appeal before Lord 
Chansellor Lydhurst, who said, during the 
argument :— If a party applies money for 
the benefit of a lunatio, without fraud, it is 
& debt which san be enforesd against the 
lunatis, The law sonsti:utes if a debt for 
the benefit of the lunatio andif he dies it 
is payable out of his estate, The rule applies 
only to nesessaries, and there arə several 
desisions to that effest, whish have always 
been aaquiessed in.” Wentworth v. Tubb (7). 
In the eaae of Williams v. Wentworth (8). 
Lord Langdale, M. R., said: —"[ am of opinion 
that in the oase of money expended for the 
nesessary protestion of the person and estate 
of the lunatio, the law will raise an implied 
contrast, and give a valid demand or debt, 
against the lunatis or hiseatate, and that under 
the circumstances of this case a dett was con. 
stituted, and that payment of if may be ob. 
tained out of the real eatate, if the personal 
estate be insufficient.” The italioseare mine. 
The referenees to the original reports and 
quetations I have taken from the judzment 
of Kay, J., in the ease of Rhodes, In re, Rhodes 
v. hhodes (9). At the end of bis judgment 
(page 1.2) the learned Judge said: —" Tnera 
is no evidence whioh satisfies me that any of 
these parties expected any re.pasy ment, How 
far a feeling of kindliness towards their relative 
may have astuated them I do not know, Bat 
there ia nothing to show that they had 
the smallest expestation of being re-paid 
or of making this a debt against the estate 
of the lunatio,”’ When the Gase same 
on appeal, Lord Jnstiees Cotton and Lindley 
expressed the opinion that the exprsssion 
‘implied sontrast’ was errorneous and very 
unfortunate. Tha, Oourt held that there 
must appear on evidence an obligation to 
re-pay before the liability sould arise, Cotton, 
L, J., said : — But, then, although there may 
(7) (1843) 6 Jur. 980; 57 R. R. 293; 12 L. J, Ch. 
61; 2 Y. & C. C. C. 637; 63 E, R, 241. 
(8) (1842) 5 Beav, 826 at p.329; 49 E. R. 608, 59 
R. R. 515. $ is 


(9) (1890) 44 Ch. D. 94; 59 L. J. Oh, 298; 62 L. T, 
9842; 88 W, B. 880, i 
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6 an implied obligation on the part of the 
lunatio, the nesessaries must be supplied 
under sireumstanses whioh would justify the 
Court in implying an obligation to re pay the 
money spent upon them.” Lindley, L. J., 
said:— Then we some to the question of 
fast. Ndw, in order to raise an obligation 
to re-pay, the money must have been ox- 
pended with the intention on the part of 
the person providing it that at should be 
re-paid.” Lopes, L. J., said:— The question 
here is whether the payments in question 
were bounteous or sonstituted a debt,” 
Lindley, L. J., also said :— Obligations of 
this slass are salled by civilians obligations 
quass ex contractu." Rhodes v. Rhodes (9). 
The view taken by the Indian Legislature 
is in eonsonanae with the last quoted obser- 
vation of Lindley, L. J., as the heading of 
Chapter | E 4 of the Indian Contrast Act 
shows:— Chapter V. Of certain Relations 
resembliag those ereated by Contrast," In the 
aana of Nash v, Inman (10) Fleteher Moulton, 
L, J., agreed with the opinion expressed by 
the Court in the ease of Rhodes v. Ehades (9). 
In the ease of Jẹ, In re [A person of 
unsound mind] (11) the same learned 
Judge again expressed his eoneurrenee with 
the desision in Rhotes v Rhodes (9). He 
said — Now, if I may respeetíully say so, 
I quite agree with the Lords Justioes, who 
desided that oare, that the obligation is nof 
...& sontrastual obligation ; it is an obligation 
implied by law from the fast that nesessarios 
have been supplied toa person who is unable 
to contrat, but it is nonetheless an obliga- 
tion and it has exastly the same status as 
a debt; it is recoverable under the same 
eireumstanoes that a debt would be, and the 
power of recovering it is limited preaisely 
in the same way by the same Statute of 
Limitations.” These authorities, therefore, 
firmly establish the. proposition that the 
money spent over an object whish an infant 
is legally bound to perform sannot be re. 
eovered unless it constitutes a debt’ and is 
not a bounteous gift. I am not aware of 
any desision, and none has been cited at 
the Bar, in this country whish propounds the 
eontrary .view. Nor are the decisions of the 
Courts in England to whioh I have referred at 


(10) cie s l; TI i. J. K. B. 626; 98 L. T. 
668; 24 T. L. B. 4 

(11) (1909) 1 Oh, 874, 78 L, J. Ch, ais, 100 L. T. 
281. ; 
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at some length based upon any teohbnioal 
rule of Eaglish law. I am, therefore, at perfeat 
liberty to follow them in interpreting the 
provisions of seetion 68 of the Indian Con- 
tract sat, 1572 (Act IX of 1872). The basia 
of a minor’s obligation to re pay being sueh 
as I have endeavoured fo explain, it follows 
that the first ground taken by the learned 
Counsil must fail in view of the findings of 
fact already reported by me, 

Sestion 69 of the Indian Contrast Aet 
affords no better prospasts for the appellant'a 
elaim. The sontention fixing the liability 
under sestion 69 of the Contrast Act for the 
re-payment of the sum on the defendant No. 
2 may bo disposed of ina few words. "A 
person elaiming under this seation to reaover 
money paid by him has to prove two things; 
he has to provethat he made the payment 
beoause he was interested in doing so and 
that the defendant was bound by law to 
pay." I have already eonseded that the 
defendant was bound by law to pay expendi- 
ture neaessary for the marriage of his sister, 
The second condition laid down by the ses- 
tion i», therefore, satisfied. But I am of 
opinion that the first condition is not fulfilled 
in this oase, The plaintiff was not ‘interested 
in the: ‘payment of money.’ I think that 
the ‘interest whieh a plaintiff has in making 
the payment must be such as would be 
resognised by law. An interest resting 
merety on grounds of sentiment or on 
moral and  moeial obligations is not an 
‘interest’ whieh wonld give a right in law 
to claim re payment. The interest which 
the Conrt of Wards or the plaintiff had 
in making the advanee to Musammat Dilraj 
Kuar was at best, as I have already held, 
of such a nature. In the oase of Panchkoré 
Ghosh v, Hart Das Jati (12) Sanderaon, 
O., J., and Mookerjee, J., held that the word 
interest must mean ‘lawful interest,’ Also 
uo MS Iyer v.  Vengappa Redd? 

13). 

i will now bricfly refer to the several cases 
whish Mr. Jackson sited in the eourse of hig 
argumenta. 

(1) Tulsha v. Gopal Rai (14) Straight, Offg, 
O. J. said:—"At the time the suit 


(12) 84 Ind. Cas. 341; 21 C. W. N, 894 25 C, L. 
J. 326. 

(13: 4 Ind. Cas. 1083.88 M, 232; 19 M. L. J. 750. 

(14) 6 A. 032; A. W, N, (1884) 208; 4 Ind, Dee, 
(N. 8.) 280, 
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was brought both the girls were of a 
marriageable age, and it was only in ag- 
sordanss with Hindu Law that a sum of 
money suitable to their eondition and the 
sustom of their family should be sesured 
against their marriage taking plase”. I 
have already admitted this proposition of 
law. 

(2) Vatkuntam Ammangar v. Kalliparan 
Ayyangar (15). The plaintiff in the oase was 
the mother of the girl whose marriage she 
had performed with the aid of bor. 
rowed money and had sued to recover it 
from her husband's undivided brother. It 
was held that the plaintiff was entitled 
to suesseed. The desision turned upon the 
prinoiple of bestion 69 of the Indian Contrast 
Ast. 

(3) Vatkuntam Ammangar v. Kallipiran 
Ayyangar (16), This was an offshoot of the 
previous case and the judgment was expressly 
based upon seetion 69 of the Contrast Aet. 
i have siready held that the faets of the 
ease before us do not warrant the appliaa- 
tion of the provisions of sestion 69 of the 
Contrast Aet. It may be pointed out that 
the two Madras desisions quoted above 
were considered by the same High OCourt 
and the applisability of seetion 69. to the 
fasts of those eases was doubted in Acha 
Ranganaikammal | v. Acha Ramanuja 
Atyangar (17). 

(4) Sham Okaran Mal v, Ohowdhry Mebya 
Singh Pahraj (18). 

(5), Nandan Parshad v. Ajudhia Prashad 
(4). 

The desisions in both these eases were 
expressly based upon section 68 of the 
Contrast Ast. In the Oaloutta «ase a 
minor had borrowed money by  exeouting 
& bond in favour of the plaintiff. The 
money was required by the minor to provide 
for his defense in sertain criminal proseed- 
ings and was used by him for that purpose, 
It was held that the liberty of the minor 
being at stake, the money 'advaneed must be 
taken to have been borrowed for ‘necessaries’ 
within the meaning of sestion 63 of the 
Contract Ast. 


(15) 23 M. 512; 10 M. L.J. "m 

(16) 26 M. 497; 18 M. L. J. 26. 

(17) 11 Ind, Cas, 570; 35 M. 728; 21 M. L. J. 600; 
10^M. L -T. 67; (1911) 2 M. W., N. 286. 

v (18) 21 C, 872; 10 Ind, Dec. (nas) 1218, 
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In the Allahabad sase the minor. bad 
borrowed money from the plaintiff to 


provide for the expenses of his sister’s 
marriage, The claim ‘was deereed with 
reference to the provisions of section 
68 of the Contrast Act. But I have beld 
a there was no ‘debt’ in the ease before 


6) Kumar Krishna Dutt v. Hart Narayan 


Gangult (19). This was a oase of lien 
in favour of an Attorney in respest of 
eosts which he had ineurred in the pro. 


seontion of a snit brought by the minor 
through his nextfriend for declaration of 
the infant’s title to and possession of pro- 
perty. The ease ia hardly releyant bnf, in 
any event, it would easily fall within the 
provisions of sestion 68 of the Contrast 
Ast. 


The sesond ground upon whieh Mr. 
Jaokson supports the olaim of hia: slient 
must now be considered. What are the 
facts involved in it? We have seen that 
the lady reseived only Rs. 16,000 ‘sash 
from the Court of Wards on the 24th of 
May 1915 (Hxhibit 10) and it is common 
ground that, about the same time, she for- 
warded that sum of money to the proposed 
bridegroom's house. We have also seen 
that the marriage proposal fell through 
some time at the end of February 1916 
(Exhibit 25). The lady, therefore, must 
have reeeived bask the money early in 
Mareh 1916. Musammat Dilraj Knuar 
says: — The tika was roseived baok after 
about eight or nine months". The litigation 
over whish the money in question was spent, 
assording to Mr. Jackson, sommenced by 
the filing of plaint on the 15th of November 
1916; It is impossible to identify this 
money with the money that must have 
been expended over the litigation. The 
lady ‘ssys:— I had -my own money in 
addition to this money and I spent out of 
it on the litigation and kept this money 
(ka monsy) in deposit. I spent this 
money (tika) oy the medical treatment of 
my son and also my daughter.” I am not, 
however, prepared to*plase the least relianse 
upon the statement of Musammai Dilraj 
Kuar, She has on many points lied 
ac dd. Howavar that. may be, lam 


wat 83 Ind. Ons. 708, 43 O. 676; 20 0, W. N. 


wk a 
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not satished that the plaintiff has establish- 
ed. beyond any reasonable doubt that the 
money in question was really spent on the 
litigation to whieh Mr, Jaskson refers, At 
the same time, I must sonfess that the 
balanss of probability inelines in favour 
of Mr, Jaskson's eontention. 
a litigation whieh, had it been persisted in, 
must have proved entirely ruinous to the 
- minor defendant. Fortunately for him, it 
ended soon in a compromise which was 
eertainly beneficial to him. The minor 
had no right in law to elaim even any 
maintenanse from the estate, His slaim 
.to the estate itself was simply preposterous, 
.The Distriet Judge of Sitapur consistently, 
and in my opinion rightly, refused to sane. 
tion any alienation of the minor’s property 
for the purpose of meeting the expenses of 
the suit whioh Musammat Dilraj Kuar had 
launched apparently without giving any 
intimation of her intentions to the Distriet 
Judge who had appointed her guardian 
- of the minor’s property (See Exhibits 23, 
24, 25, and 26). One of the orders which 
the,learned Judge passed was to the fol. 
lowing effest:— “After perusal of the file 
it is ordered that the guardian should withe 
draw the ruit and the minors will fight 
out the ense when they attain majority”, 
"The sompromise in the suit is Exhibit 41 
on, this record. It says that tbe allowance 
of Hs. 300 per mensem to the defendant No. 
2 and of Rs. 200 per mensem to his younger 
brother was agreed to by the plaintiff 
simply as an aot of grace and out of 
natural love and affection. There is no 
‘doubt that this was the only ground upon 
which the minors sould and did obtain the 
grant of maintenanee from the Court of 
Wards. The learned Additional Judge 
of  Lueknow, before whom the suit was 
pendiug, observed in sanctioning. the som- 
promise as follows:— Realizing the futility 
of further prosecution of the suit, the 
plaintiffs next friend has gome to terms", 
(Exhibit 42), In the judgment whieh the 
learned Judge delivered on the basis 
of the compromise I notise an observation 
whish dispels all doubts about the un. 
reasonable oharaster of Musammat Dilraj 
Kusr's action in starting thate litigation, 
The learned Judge says:— "I eleared up 
the pleadings and in course of the proeeed. 
ings the genuineness of the Will was ad. 
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mitted in most unambiguous terms by Babu 
Basdeo Lal, the Advocate for the plaintiff, 
after consultation with the two Mukhtars 
ja the plaintiffs next friend”, (Exhibit 
40). 

I am unable to judge the question whe- 
ther the litigation was beneficial or detrimen- 
tal to the minor’s interests by the even. 
tuality of the sompromiae having turned 
out, by sheer lusk, to be advantageous to 
the minor. Had the suit been founded on 
reasonable ground or even on a elaim of 
doubtful rights it sould have been regarded 
as one instituted in the interests of the 
minor and it would have mattered very 
little whether the suit had ultimately 
failed or succeeded. In the asse of 
Dakhina Mohan Roy v,  Saroda Mohan 
Roy (20) Lord  Maenaghten  said;— 
“Now, it seems to their Lordshipe to be 
sommon justice that when a proprietor in 
good faith pending litigation makes the 
necessary payments for the preservation of 
the estate in dispute, and the estate is after. 
wards adjudged to his opponent, he should be 
resouped what he has'so paid by the person 
who ultimately benefits by the payment,...... 
e£ This part of Mr, Jaskson'a ease would 
seemingly fall under seetion 70 of the Indian 
Contract Ast, but, really, it does not. It was 
under this head of his argument that he 
sited the ease of Kumar Krishna Dutt y, 
Hari Narayan Ganguli (19), whieh I have 
already dealt with. 


In the ease of Raja Baikunto Nath Dey 
Bahadur v. Udoy Maiti Ohand (21) Mr. 
Justice Mookerjee sonsidered the signifieanes 
of the word ‘lawfully’ used in sestion 70 of 
the Contract Act. The learned Judge said: 
"The word ‘lawfully’ in section 70 of the 
Contract Aot is not merely a surplusage. 
It must be eonsidered in eaeh individual 
ease, whether the person who made the pay. 
ment, had any interest in making it; if not, the 
payment eannot be maid to have been made 
lawfully.” In the Jater ease already referred 
to [Panchkori Ghosh v. Hari Das Jati (12)], 
Sanderson, C. J., with the soneurrenes of 
Mookerjee, J., observed that the expression 
‘had any interest in making it’ meant ‘had 
any lawful interest in making it Now I 


(20) 20 I, A. 160; 21 C. 142; 17 Ind. Jury, 576; 6 
Sar. P, O. J. 366; 10 Ind, Dec. (N. 8.) 727. 
(21) 2 C. L, J. 811, 
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have already held that the plaintiff or the 
Court of Warde had no anah interest in 
making the payment in question. I have 
also held that the aot of the Court of Wards 
was simply gratuitous. In the oase of 
Falcke vy. Scottish Imperial Insurance Oom- 


pany (22), Bowen, L. J., said:—" Liabilities © 


are not to be foreed upon people behind 
their backs any more than you oan oonfer a 
benefit upon a man against his will.” In the 
ease of Ram Tukul Singh v. Biseswar Lal 
Sahoo (23) Sir James W, Colvila said:— 
But even if this were true, it is not in 
every oase in which a man bas benefited 
by the money of another, that an obliga. 
tion to re-pay that money arises. The 
question is not to bs determined by nise 
eonsiderations of what may be fair or 
proper assording to the highest morality. 
To support sueh a suit there must be an 
obligation, express or implied, to re-pay, 
It is well settled that there is no sush 
obligation in the ease of a voluntary pay- 
ment by A. of Bs debt." Before I part 
with the oase I may remark that I 
entertain sonsiderable doubt as to whether 
the defendant is at all liable to reim- 
burse the plaintif under any  siraum- 
stanses whatsoever, the reason for the doubt 
being that the payment made by the plaint- 
iff was not, as a.matter of faot, utilized in 
relieving the defendant from his obligation 
to provide funds for the marriage of his 
-sister (though it was utilized in prepara- 
tions for the contemplated marriage) be- 
sause the marriage was not performed and 
the money remained in the hands of the 
lady against whom the plaintiff has obtaiped 
a decree in this very suit. 


I would, therefore, dismiss this, appeal 
with sosts, 


DANIELS, A. J. C.—I eoneur in the order 
proposed.  Seetion 68 of the Contrast Act 
was, as my learned eolleague notes, not 
specifically pleaded in argument and apart 
from the rulings to whieh my learned 
solleague refers it would not have oseurred 
to me that if sould possibly have any ap- 
plisation, Providing for the marriage of a 
sister is certainly not what is ordinarily 


220; 85 W. R, 143. i 
(23) 21, À. 131; 15 B, L, B. 208 (P. C. 23 W.. 
R, 806; 3 Sar. P. G. Jj. 117; 8 Suth, P g, Jj. 139. 
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understood by the phrase “supplying ‘an 
infant with necessaries suited to his sondi- 
tion in life.” However that may be, it is 
sufficient answer to any plea based on 
seation 68 or 70 of the Contract Act that 
the money was not paid to Musammat 
Dilraj Kuar as representing her son. There 
is no trase of any suoh intention in the 
whole sorrespondense. The girl who was 
to be married was herself a minor. Musam- 
mat Dilraj Kuar was her mother and was 
the person to whom the Court of Wards 
would naturally look to earry out the 
arrangements for her marriage. It is only 
because the sesond defendant was in posses» 
Bion of a considerable estate that it osaurred 
to the plaintiff, after the oase had been insti- 
tuted, to endeavour to make him responsible 
for the amount. 

The fasts are very simple, Musammat 
Dilraj Kuar applied to the Court of ‘Wards 
in eharge of the estate of the Faluqtar of 
Mabews, the plaintiff in the snit, and the 
head of the family, for assistanse towards 
the marriage of her daughter which she 
was unable to earry out suitably from her 
own resourses, The Court of Wards 
sanctioned the grant of Rs 25,000 for this 
purpose, The plea that the amount was 
a loan, which was put forward in the 
Court below, has not been pressed in this 
Court. It was a gift for a partioular pur- 
pose with an implied sondition that it 
should be spent on that purpose, It was 
spent on that purpose. Rs. 22,000 
were, however, given to the bridegroom’s 
family at the tka oeremony and this 
amount was paid baok when the marriage 
was broken off. Musammat Dilraj Kuar 
says, Goubtless with truth, that she bad 
spent more than the sum allowed by the 
Court of Wards and that she kept baak 
part of Re. 22,000 to rocoup herself. It 
is very likely, however, that she spent part of 
it for her own purposes. 

The pleas ugged in this 
iwo:— 

(1) That the money was supplied to her 
as guardian for her minor son on whom 
rested a legal liability for the expenses of 
the marriage. ; 

(2) That the minor’s estats was benefited 
besause Musammaé Dilraj Kuar spent part of 
the amount returned to her lon litigation on 


Court were 


- behalf of the minor, 
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The answer to these pleas has already been 
given, There is absolutely no proof that the 
money was supplied to Musammat Dilrai 
Kuar in the eapasity of the guardian of the 
second defendant ; indeed, the eorrespondenee 
on the resord suffisiently shows thabthis was 
not the case. Sections 68 and 70 of the Oon- 
trast Aot only apply where the money was 
given to the minor or to his guardian as sush. 
It does not enable a ereditor or donor to re- 
sover from a minor advances made toa third 
party even if it was the intention that the 
minor should be benefited, Here there is no 
evidence that there was any sneh intention, 
The person whom it was intended to benefit 
was Musammat Bari Munnan herself. The 
segond defendant was never eonsidered in the 
transaetion at all. 


The sedond plea also fails on other 

grounds which have been fully dealt with 
by my learned colleague. I agree witk 
him, first, that it is not proved that any 
part of this Rs. 25,00 was spent on 
litigation as alleged, and, secondly, that in 
any onse the litigation’ in question was not 
for the minor’s benefit, There is sonsidera- 
tion whish may be mentioned in sonelusion, 
Sestion 36 of the Court of Wards Ast 
strictly limits the purposes for which the 
Court of Wards ean apply the income of a 
ward. Those purposes are all purposes 
direstly or indirestly beneficial fo the ward. 
The grant now in question oan only some 
under elass II of that sestion, namely : — 
' "The payment of such charges for the 
religious observanoes of the ward and his 
family, and of such religious, oharitable, and 
other allowances and of sueh donations 
befitting the position of the ward’s family 
as the Court of Wards may authorise to be 
paid”, - 


There is no other head under which it 
eould be brought unless indeed it could be 
held to some under a portion of elass III 
whioh runs;— the benefit of the ward and 
to his property generally”. If we presume, 
as we must do, that the Court of Wards 
was asting legally and properly in making 
this grant, it follows that the grant was 
made not to diseharge any burden resting 
on the second gefendant but besause it 
was considered to bs inaumbent on the 
ward as head of the family to see that 
(he marriage of the nieee of the late. 


Talugdar was selebrated in a way that 
would not disgrace the family. 
On all these grounds the appeal fails, 
and I soneurin dismissing it with sosta, 
Appeal dismissed. 


BOMBAY HIGH COURT. 
Sreconp Ovi APPgRAL No, 759 or 1919, 
September 10, 1920, 

Present : —Sir Norman Maoleod, KT., 
Chief Justiee, and Mr, Justice Shah, 
BALWANT DASO BETGIRI— 
PLAINTIFF-— APPELLANT 

S VETSUA T 

UMABAI SHANKARRAO GODBOLE — 

l DEFENDANT — RESPONDENT, 

Execution of decree—Sale by Coilector—Objection— 
Sale, whether can be ccnfirmed—Procedure—Civil 
Procedure Code (Act V of 1908), s. 4^—Purchaser 
from judgment-debtor, whether his representative— 
Suit by purchaser to establish title, whether main- 
lainable. 


Once an objection has been raised as io a sale, 
then the Collector's powers to confirm the sale are 
suspended. It is his duty to refer the objecting 
pagty to the Court. Until that objection has been 
dealt with in the proper way the sale cannot be 
confirmed [p. 288, col 1.] 

1f an outsider buys a property from a person who, 
as faras he can judge, is the ostensible owner and 
can give him a good title to the property, the 
mere fact that the ostensible owner isa judgment- 
debtor cannot possibly make his purchaser his 
represeutative within the meaning of section 47 of 
fhe Civil Procedure Code. [p. 288, col 2.] 

Therefore, a suit by the purchaser to establish 
his title to the property is not barred by the pro. 
visions of section 47. [p. 239, col. 1.) 

Sesond appeal from the deaision of tho First 
Class Subordinate Judge, A.P, at Belgaum, 
in Appeal No. 303 of 1917, aonürming the 
decree passed by the Subordinate Judge at 
Gokak, in Civil Suit No. 111 of 1916, 

Sir Thomas Strangman, Advoeate-General 
(with him Mr. A. G. Desai), for tha 
Appellants. 

Mr. B, J. Desai (with him Mr. J, G. Rele,) 
for Respondents Nos, 2 to 6, 

JUDGMENT, 

Maoron, C. J. —In a Suit Ng. 221 of 1891 
filed in the Belgaum Oourt the firat defendant 
in thie suit obtained a desree against ong 
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Kbhanderao Babasaheb Desai. That decree 
was made payable by instalments and it was 
deslared in the deeree that the deoretal 
amount was sharged on oertain lands of the 
judgment.debtor. . The deeree was not regis- 
tered. In 1896, the judgment-debtcr sold 
three of the lands mentioned in tbe previous 
guit to the present plaintiffs and put them in 
possession. In 1912, the first defendant 
field a darkhast in exesution of the decree of 
1891, and under that darkhast oertain lands 
were put up to sale ineluding the lands whieh 
had been sold to the plaintiffs in 18:6. The 
execution proeeedings were transferred to the 
Collestor of Belgaum and that offiser ordered 
the Mamlaidar of Gokak to sell the lands in 
aecordanse with the Court's order. 16 appears 
that. the plaintiffs’ father raised objections 
io the sale and filed an applisation that the 
Property, other than the three lands sold to 
' the plaintiffs’ father in 1896, should be sold 
firat but, in spite of that, the salo took plase. 
The plaintiffs’ father then applied to the 
Collestor somplaining that the Mamlatdar 
should not have held tha sale in the fase of 
his objections, The sale, however, was son- 
firmed by the Collestor although, under the 
rules, the Collector ought to have referred 
the objeetions to the Court exeouting the 
deeree. It has been on more than one oaension 
held that onee an objection has been raised 
asto a sale, then the Colleator'a powera*to 
eonfirm the sale are suspended. It is his 
duty to refer the objesting party to the Court, 
Until that objeetion bas been dealt with in 
the proper way the sale eannot be confirmed. 
However, in this ease, in spite of the objeotion, 
the sale was confirmed, and thereafter the 
plaintiffs fled this suit to set aside tbe sale 
whish Had been held ander” Darhkhast No: 
125 of 1919, The suit has been disurissed 
in both the ‘Courts on the ground that the 
proper procedure had not been followed, that 
the plaintiffs were representatives of the 
judgment debtor and, therefore, they were 
bound to apply to the ‘Court whioh exeented 
the deeree under seotion 47 for the determi. 
nation of the question whieh had arisen be- 
tween them and the austion-purehaser. The 
learned Appellate Judge eame to that aonolu- 
sion, beeause he considered that the plaintiffs 
knew that they had only purehased the 
equity of redemption from the judgment. 
debtor as their father had made an appliea- 
tion to the. Mamlatdar that the'other pro- 


perties mentioned in the darkhasét should 
be sold first. But it seems to me that that 
was not the proper question to be considered. 
The question was, whether in 1896, when the 
plaintiffs father purshased the property, 
apparently as a free-hold, he knew or ought 
to have known that he was buying the pro: 
perty subject to the obarge created by the 
deoree. I do not think the plaintiffs can in 
any way be damnified by any application 
their father may have made to the Mamlaidar 
at the time the sale proceedings were being 
held. Ifan outsider buys a property from 
a person who, as far as he ean judge, is the 
ostensible owner and can give hima good 
title to the property, the mere fast that the 
ostensible owner is a judgment-debtor sannot 


. possibly make his purshaser his representa: 


tive within the meaning of seotion 47 of the 
Civil Prosedure Code. It may very well be 
that the ostensible owner has mortgaged the 
property and there has been a mortgage- 
deeree and that, therefore, all that is left to 
him is the equity of redemption. Bat that 
is not the ease here. All that was standing 
against the judgment-debtor was the few 
words in the deeree to the effest that the 
deeree created a sharge on the property and 
if the judgment debtor sold she property to 
an innosent purohaser, then I eannot see 
how that purchaser ean on those fasts be 
eonsidered a representative of the judgment- 
debtor, eo that if the deeree-holder endeay- 
ours to execute the desree with referenee 
to the property mentioned in the deoree, the 
purshaser is debarred from proseeding by 
separate suit and must apply to the Oourt 
executing the deoree. If there had been 
no words of charge in the deoree, then, 
slearly, the purohaser sould not possibly be 
considered as a representative of the judg- 
ment-debtor, supposing the deoree-holder 
sought to exesute his deeree and put up the 
property whish had already been sold for 
sale in execution. 16 does not appear to me 
to make any diffgrence if there are, as a 
matter of fast, words in the deoree creating 
a charge of whieh the fisst purchaser has no 
knowledge. Bat apart from all that, it appears 
to me that both Courts have failed to see 
that a question of fast had first to be proved 
in the gaso bafore they could dismias the suit 
on the ground that the plaintiffs ought to 
have proceeded under sestion 47, besausa if’ 
the plaintiff sould prove that he was an: 
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innocent purehaser, then, in my opinion, ib 
eould not be held that he was representative 
of the judgment.debtor. He was entitled, 
if he was assailed by the deoree-holder cr 
by an auetion-purohaser in an execution 
sale, to resist and then the question which 
had to be decided by a suit was, whether he 
was entitled to remain in possession under 
his sale-deed or whether he should have to 
givo way to the auction-purshaser. It is 
then the person who is obstrueted from 
getting possession who has to make an 
applisation in the first instance to the Court 
whish exeouted the desree under Order XXI, 
rule'97. I do not think that the reverse 
holds good, so, if & person who is in pozses- 
Bion desires to get the slander on his title 
ramoved, there is nothing to prevent him 
from filing a suit in a proper Cours to do 
that. I do not see why he should apply 
to the Court exeauting the decree. 

In this ease, therefore, certain evidence 
ought to have been taken befora the suit 
could have been dismissed on the ground 
mentioned in the judgments of the Courts 
below, for, if the plaintiff was able to prove 
that he was an innosent purehaser who had 
taken all reasonable presautions before eom- 
plating his purchase to ascertain whether his 
vendor had power to make the transfer and 
that he himself &oted in good faith, then 
it must be that, on the merits, plaintiff is 
putitled to sueseed. It does not appsar to 
me to make any difference whether he in a 
representative of tha judgment debtor or not, 
If he was, it would be absurd that if it were 
hyld that he was entitled to the benefit of 
section 41 of the Tranefer of Property Act, 
it should, nevertheless, be desided that he 
was not entitled to get a decree in this suit, 
because he ought to have applied under 
mestion 47 of the Civil Prosedure Code, If, 
on the other hand, he fails to prove or satisfy 
the Court that he has taken reasonable oare 
to ascertain that his vendor had power to 
make the transfer or that hg acted in good 
faith, then, necessarily, he must fail and he 
holdas the property subject to the charge 
created by the deeree, Bub in any event, 
unless the sale had taken place in the proper 
way he was not bound by the sale which 
was carried out by the Mamigidar. It 
appears to be that, on a very simple stats of 
faste, the proper issues have not been consi. 
dered by the Courts below and that the 


1? 


best course now to take is, to set aside the 
prooeedings in both the Courts and remand 
the case to the Trial Court for desision on 
the issues :— 

(1) Whether the plaintiffs’ father purchas- 
ed the snit-lands in 1896 after taking 
reasonable eare to ascertain that his trans: 
feror had power to make the transfer and 
had asted in good faith ? 

(2) Whether the plaintiffs! father had 
notice of the aharge created by fhe desree 
when he purchased the suit-lands in 1896 ? 

(3) Whether the judgment-debtor was the 
ostensible owner of the suit.lands with the 
oonsent, express or implied, of the decree- 
holder within the meaning of the words of 
seation 41 of the Transfer of Property Ast ? 

Costs in the Trial Court to be oosts in the 
cause, The appellants must get their sasts 
in this Court and in the Conrt below. 

Saan, J.—I sonour in the order proposed by 
my Lord the Chief Justice. I desire to add, 
that I am satisfied, on the fasts of this ease, 
that the plaintiffs are not shown to be the 
representatives of the judgmenf-debtor for 
the purpose of section 47 of the Civil Pro. 
sedure Code, It is olear that the real dispute 
is between the present plaintiffs, who claim 
to be the full owners and nof to bs bound 
by the charge on the property, and the 
anotion-porshasers, who maintain that the 
plainfiffs purshased the property subject to 
the charge. In sush a oase it is diffieul& to 
ascept the view taken by the lower Courts, 
that the purchasers from the judgment-debtor 
in the position of the present plaintiffs, are 
the representatives of the judgment debtor 
and that they ara bound to proceed by an 
app isation under seotion 47 of the Code. 
The result reashed in the lower Oourts is 
due, to d certain extent, to the form in whioh 
the plaintiffs put forward their olaim in this 
suit. Lam clearly of opinion, thatthe ques- 
tions arising between the purties must be 
ultimately desided in a suit, and may be 
appropriately desided in this suit. On the 
merits, the issues now suggested by this 
Oourt represent the real questions fo bs 
determined between the parties. I do not 
say anything as to what the proper form 
of relief would be if the issues are desided 
in favour of the plaintiff. It will be for 
the Trial Court to consider the nature of 
the relief to be granted in ease the plaint- 
iff are able to establish the ease set up 
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by them, As fo the merits of the plaintiffs’ 
elaim, I express no opinion nor do I express 
any opinion as to the effect of the appliog- 
tion (Exhibit 56) on the question of fact, 
whieh the plaintiffs have to establish. 

Issues sent down, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Sgconp Civi, ÁPPEAL No, 303 or 1919. 
May 7, 1920. 
Present; —Pandit Kanhaiya Lal, A. J.C. 
Musammat LAOHHMIN —DzgrFESDANT 
— APPELLANT 
i Versus 
RAM SINGH AND ANOTHER—PLAINTIFFS — 


RESPONDENTS. 

Jurisdiction of Civil and Revenue Courts —Tenancy 
denied and rival title set wp-—Hevenue Court, decision of, 
finality of—Co-tenants claiming from common ancestor 
—Civil Court, power of, to decide matter. 


The decision of a Rent Court may be final ona 
question relating fo the nature of a tenancy, but 
where the tenancy is denied and a rival title is 
set up, whether as a co-tenant or as a co-under. 
proprietor, the decision of the Revenue Court is 
not final and the question of the rival tige can 
form the proper subject of adjudication in the 
Civil Court. [p. 291, col, 1.] 

As between persons claiming to be co-tenants 
under a title derived from a common ancestor, 
the question is really one of inheritance and the 
Oivil Court is not debarred from entering into it, 
lp. 291, col. 1.] 


Appeal against the deoree of the Addi. 
tional Subordinate Judge, Barabanki, dated 
the 2lst June 1919, reversing that of the 
Munsif, Fatehpur, dated the 10th April 
1919. 

Mr. Ali Muhammad, holding the brief of 
the Hon'ble Mr. Gokaran Nath Misra, for 
the Appellant, 

Mr. J. P. O. Bhattacharji, for the Respond. 
enta. 

JUDGMENT,.— Sita Ram held sertain 
plots of land in the village Asrahna. Some 
of them were held by him as an under. 
proprietor and some as a tenant. He died 
about 20 years ago, leaving a widow, 
Musammat Raj Kuar, and a daughter, 
Musammat Lachhmin Kuar. He was sus- 
geeded by Musammat Raj Kuar, who died 
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about 14 years ago. On her death a dispute : 
arose between Musammat Lachhmin Kuar 
and Umrao Singh and Jodh Singh, who 
claimed to ba his nearest paternal kinsmen. 
A suit in the Civil Court followed, which 
was eventually compromised on the 10th 
Desember 1906, by virtue of whish Musam- 
mat Lachhmin Kuar was allowed a one- 
third shere in the said property and Umrao 
Singh and Jodh Singh the remaining two- 
thirds, A desree was passed in accordarise 
with that sompromise. When Jodh Singh 
and Umrao Singh applied for mutation of 
names the Revenue Court held that, out of 
64 bighas 14 biswas of land sovered by 
that deores, 27  bighas ll biswas of land 
was an under-proprietary tenure and 37 
bighas 3 biswas was kashtkart land and that 
while mutation of names sould be allowed 
in respect of the former it sould not be 
allowed in respect of the latter, besause the 
landlord was nota party to the sompromise 
(Exhibit A 3). in spite of that order, both 
the parties appear to have continued in 
possession of the under-proprietary and 
kashtkari plota. In 1912 Musammat Lachh- 
min Kuar filed a suit for arrears of rent 
in respect of the plots in the possession of 
the present plaintiffs who are the sons of 
Umrao Singh, and suoeeeded in obtaining 
a deoree on the 27th February 1914 (Ex- 
hibit A 2). The present plaintiffs denied in 
that suit that they were liable to pay any 
rent to Musammaét Lashhmin Kuar, but it 
was held that they were her sub tenants 
and were liable to pay’ rent to her as such. 
They have, therefore, filed this suit for 
joint possession of the plots awarded to 
them by the sompromise of the 10th 
Desember 1906, or for partition of their 
two-thirds share therein. They allege that 
Jodh Singh has transferred half of his 
rights to Umrao Singh, the father of the 
plaintiffs, and the remaining half to the 
plaintiffs after the death of Umrao Singh. 
The Court of first instanee dismissed the 
elaims, holding that the desision of the 
Revenue Court wes res judicata on the 
question cf the sub-tenaney of the plaintiffs. 
The lower Appellate Court held otherwise 
and decreed the elaim for possession of a 
two-thirds share of the plots by partition, 
exoluding some not covered by the eompro. 
mise, and for damages. 

The oase has been badly tried. The 
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compromise of the 10th Desember 1906 
related partly to under-proprietary plots and 
partly to sultivatory land held by Sita Ram. 
The deeree passed in ascordanee with the 
compromise specifies the numbers of all the 
plots to whioh the compromise related ; but 
it does not mention whieh of them were 
under-proprietary and whieh of them were 
held in tenant-right. The evidence on the 
record also fails to show whieh of them 
were held in tenant-right. The learned 
Counsel who appears for Musammat 
Laehhmin Kuar, states that the plots now 
in dispute ara those which were held in 
teifhnt.right at the time of the eompromise. 
But whether this was so or not, it is obvious 
that the parties to the eompromise oannot 
go behind the desree passed in the previous 
suit in which the question of title to those 
plots was litigated and settled. If the plots 
now in suit were the plots: held by Sita 
Ham in tenant-right and the sompromise 
provided that Musimmat Laohhmin Kuar 
should havea one third shara in the same 
and that the remaining two-thirds share 
should go to the party whom the plaint- 
iffs represent, it is not open to Musammat 
La&chhmin Kuar now to deny the plains. 
ifs joint title, whether under-proprietary 
or in tenant-right, to the plots sovered by 
the compromise. 

The deoree for arrears of rent, obtained 
by Musammat Lashhmin Kuar against the 
present plaintifis is not final on the question 
of title between so- tenants or between so- 
heirs of a deseased tenant where the alleged 
sub-tenansy is denied. The decision of a 
Rent ‘Court may be final on a question 
relating to the natura of a tenansy: but 
where the tenancy is denied and a rival 
title is set up, whether as a oo tenant or as 
a co-under.proprietor, the desision of the 
Revenue Court is not final, and the question 
of the rival title san form the proper subject 
of adjudisation in the Civil OCourt. As 
between persons slaiming fo be so tenants 
under a title derived from a sommon 
ancestor, the questio ia really one of in- 
heritanoe and the Civil Court is not debarred 
from entering into it. 

The appeal fails and is dismissed with 
eosts, The eross-objestions are not pressed 
and are dismissed with costs, 

Appeal dismissed, 


CALOUTTA HIGH COURT. 

APPEALS FROM APPELLATE DroRkES Nog, 1720 

AND 1754 or 1918. 
June l, 1920. 
- Present:—Juatice Sir N, R, Ohatterjea, KT., 
and Mr. Justiee Panton. 
RUHINI NANDAN GHOSE AND ANOTHER 
—DEFENDANTS— ÁPPELLANTS 
versus 
RAJENDRA NATH GHOSH—Pramntirr— 
RESPONDENT, 

Mortgage suit —Decree absolute made in absence of 
deceased mortgagor, legality of—BSale -Jurisdiction of 
Court to sell property of person not on record—Sale, 
whether nullity. 


The defendants in a mortgage suit were A. anda 
minor, who was represented by A. as his guardian 
ad litem, The plaintiff obtained & preliminary decree, 
but before it was made absolute A. died and his 
legal representatives were not brought on to the 
record, nor was a fresh guardian ad litem appointed 
to represent the minor; notwithstanding this, the 
plaintiff applied for and obtained a decree absolute 
and brought the property to sale, The minor, on 
attaining majority, brought the present suit for a 
declaration that the decree absolute and the pro- 
ceedings thereunder were void : 

Held, that as the defendants were not properly 
represented on the record, the present plaintiff was 
entitled to the declaration he sought. [p. 293, col. 1.] 

A Court has no jurisdiction to sell the property 
of persons who are not parties to proceedings before 
it, or properly represented on the record. As to such 
persons a decree or sale purporting to be made 
under it would be a nullity and might be disregarded 
without any proceedings to set it aside, [p. 298, col, 
1.] 

Appeals against the deerees of the Sab. 
ordinate Judge, Sscond Court, Hooghly, dated 
the 9th of July 1918, reversing that of the 
Maunsif, Sesond Court, at Arambagh, dated the 


oth of September 1916, 
FAOTS appear from the judgment. 
. S. A, No. 1754 or 1918. 


Babu Zrojolal Chakravarty (with him Babu 
Hiralal Ohakravarty), for the Appellants.— 
Defendants are appellants. This appeal 
arises out of a mortgage.suit, A prelimi- 
nary desree was obtained on the mortgage 
on the 27th February 1902 against the mort- 
gagors, Preonath and Amulya, who wasa 
minor and represented by Preonath. Preo- 
nath died on the 12th July but his heirs were 
not substituted nor was any guardian ad iiem 
appointed. The deeres was made absolute 
on the 6th June 1903; then the property was 
sold on the llth August 1903 and the sale 
was eopfrmed on the 15th September. 
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The present suit. was brought on 16th 
August 1915, The suit was dismissed by 
the first Court and on appeal the decision 
was reversed and a desree was passed, 
Defendants Nos. I and 2 who are purchasers 
from austion-purebagers are appellants here. 

The main qnestion is, whether the deoree 
absolute made on the Gih June 19J3 wasa 
nullity or not. In this case preliminary desree 
was obtained on 27th February 1202, Desree 
absolute was made on 6th June 1205, Posses. 
sion through Court was obtained on 7th 
May 1:04, Present suit was brought on the 
16th August 1915. 

Preonath was a defendant of his own 
accord, Minor was represented by Preonath. 
On the death of Preonath, minor was un- 
represented and he was not made party. 
If a party dies after the judgment and 
before the deoree is signed no notise is 
nesessary. Refers to Rashid-wn-nissa v. 
Muhammad Ismail Khan (1), 

No notise is required to be served upon 
the opposite party when the decree is made 
absolute. See Tara Pado Ghose v. Kamini 
Dassi (2). 

[OnaTrERJEA, J.— But the Court has power 
to set aside an ez parte deeree. | 

The real point is, that the living person 
must be on the record. See Mahomed Tak: 
Resa v. W. A. Thomas (3) and Bibs Tasliman 
v. Harihar Mahto (4). 

Although a party had not an opportunity 
to appear before the desres was made 
absolute, still he had opportunity to do so 
. under sestion 108, Transfer of Property Aot. 

When did the suit termirate should be seen 
fret, a 

( CHATTERJEA, J.— You say that as soon as 
the preliminary deeree is passed, no matter 
whether the man is alive or not, brought 
on the record or not, the deeree is not 
bad. | 

I submit it may be an irregularity but 
it does not make the proceedings a nullity. 

[Csattersea, J.—See Purna Ohandra 
Kumar v. Bejoy Chand (5), The minor could 


(1) 3 Ind. Cas. 864; 81 A. 572; 18 C, W, N., 1182; 
10 0, L. T. 318; 6 A, L. J. 822, 11 Bom. L, R. 1226; 
6 M. L. T. 279; 10 M. L, J. 631; 86 IL A, 168 


(P, C.). 
(2) 29 C. 644, 
(3) 4 C. L. J. 317. 
(4) 32 Œ 253 at p 254; 0 0. W. N. 81 (F. B.), 
(5) 18 Ind, Cas. 859; 17 O. W. N. 549; 18 C, L. 
J, 18. 


have made application under seetion 108, 
Transfer of Property Ast. 

If th3 position be that the deores is not a 
nullity buta merely irregularity, they ought 
to have came within proper time, Refers 
to Khatrajmal wv. Daim (6), 

They sovld have applied for redemption. 

[OBa1TEBJEA, J.— Who is in posssssion ?] 

Isay I amin possession but they say 
otherwise. 

The term in which the right has been 
deolared is the zight to redeem only. 

[Mr. Bepin B. Ghose, (with him Babu 
Mohesh Oh. Banerjee) for the Respondent, 
referred to Matru Mal v, Durga Kunwar (7).] 

In Sesond Appeal No. 1720 there was no 
right of redemption in the attashing oreditor, 

An attaching oreditor sannot have any 
right to have the sale set aside. Refers to 
Matungint Dassi v. Monmotha Nath Bose (8). 

Under sections 91, clause (f), Transfer of 
Property Ast, an attaching oreditor oan 
redesm if he is a party to the suit and has an 
interest in the property and attaches before 
the sale. 

The subsisting right in both the snits is 
the right of redemption, Henes they san 
88eseed only if it isa suit for redemption, 
They were not made parties through mistake. 

The Respondent’s Vakil was not oalled 
upon, 

JUDGMENT, 
S.A. No. 1754 or 1918. . 

The main question raised in the appeal 
is, whether the deoree absolute for sale 
made on the 6th June 1503 in a auiton 
8 mortgage was a nullity. 

It appears that a preliminary deoree on 
the mortgage wes passed on the 27th 
February 1902 against the mortgagors, Preo- 
nath and Amulya, a minor who was 
represented by his guardian, Preonath, 
On the 12th July 1£0., Preonath died 
but his heirs were not substitnted on the 
record nor was any guardian ad litem 
appointed with sespect to the minor Amulya. 
The decree absolute was made on the 


2 

(6) 52 0. 206; 2 A. L, J. 71; 1 C. L, J. 584; 7 Bom. 
L. R. 4 9 C, W. N. 201; 32 1. A, 22; 8 Sar. P. 0. J. 
734 (P. O.). 

(7) 65 Ind. Cas. 960; 47 I. A. 7!,;18 A. L. J. 
806; 28 M.L. J, 419; 11 IQ W. 529; (1920) M. W. 
N. 338; 2 U. P, L. R. (P. 0.) 75; 22 Bom. L. R. 658 
32 O. L. J, 121; 42 A. 864; 27 M. L T, 819; 25 C, 
W. N. 397 (P, C). 

(8) 4 0. W, N, 542. 
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Sth June 1903; the property was sold on 
the llth August 1903 under that decree 
and the sale was confirmed on the 15th 
September 1903. The present anit was 
institnted onthe 16th August 1915 by the 
heirs of Preonath fora declaration that the 
decree absolute and the proceedings held there- 
under were void, 

The first Court dismissed the suit, On appeal 
the lower Appellate Ocurtgave the plaintiff 
& deoreo. 

The defendants Nos. 1 and 2, who 
purchased the property from the auoction- 
purchaser at the sale held in exeeution of 
thé mortgage deeree, are the appellanta before 
us, 

There aan be no doubt that the Court 
had mo jurisdistion to sell the property 
of persons who were not parties to the 
proseedings or properly represented on the 
the resord, As against such persons the 
desree or sale puporting to be made would 
be a nullity and might be disregarded 
withont any prooseding to set them aside 
[(see the ease of Khatrajmel v. Daim (6)1. 
We may also refer to the eaae of Rashid un- 
nissa v. Muhammad Ismail Khan (1) where 
the Judicial Committee held that, where 
a minor had not been properly represented 
in the litigation, a suit by her to set 
aside deerees and sales whish had taken 
.plase in exesution of them was not barred 
by seotion 244, Civil Procedure Code, Sae also 
the ease of Purna Chandra Kumar v. Bejoy 
Ohand (5). 

It is eontended, however, on behalf of 
the appellant that, although the principles 
enunciated in these eases might be appli- 
sable to proceedings before the preliminary 
dearee is passed, they are inapplisable to 
proseedings after the preliminary deasree. 
This proposition is sought to be supported 
unon the ground that it is not essential 
that a notise should be served upon the 
defendants bsfore the desree absolate is 
made although the defendants may have the 
ez parte deoree set aside if a proper case is 
made out. e 

The question, however, is 
the service of a notice is a sondition 
presedent to the validity of an 
absolute for sale, huit whether any proaeed. 
ings oould be carried on in the absense of 
the heira of a deosased person or against 

a minor who was not represented on the 


not whether 


order . 


record by his guardian ad litem, It is true 
that the deeree absolute for sale earries 
out the praliminary dearee, but no objes- 
fion san possibly be raised to the deeree 
being made absolute by persons who are 
not parties or not properly represented on the 
record. We think thatthe principles enuni- 
ated in the eases referred to above apply. The 
contention of the appellant must, therefore, be 
overruled. 

The next sontention is that, even if the dcoree 
absolute and the sale held thereunder be not 
binding upon the plaintiffs, a declaration 
should be made that they are bound by the 
preliminary deeree. 

But the plaintiffs are in possession and 
the suit is merely for a deelaration that 
the deoree absolute for sale and the sale 
held thereunder are not binding on them. In 
such a suit, we do not see why apy dealaration 
should be made that they are bound by the 
preliminary deoree. 

This desision, however, will not affest the 
rights of the mortgagees, or persons elaiming 
under them, from taking proper proeeedings 
whioh they may ba entitled to take underthe 
law against the plaintiff, 

The appeal must bo dismissed with costs. 

S. À. No. 17:0 or 1918. 

The above judgment governs this ease. 
But it is eontended on bahalf of the appellant 
that the plaintiff in the suit ont of whioh this 
appeal arises, was the attaching areditor of 
Amulya and as he has not acquired the right 
to redesm under sasiion 91 of the Transfer of 
Property Aot, he is not entitled to maintain 
the suit, 

The suit, however, is not one for 
deslaration of his right to redeom but one 
for & deolaration that Amulya, whose 
interes6 in the propsriy hə attashed in 
execution of his desres was not affeoted by 
the deoree absolute and the proceedings held 
thereunder at the instance of the defendant 
and if Amulya was entitled to sush a deolar- 
ation, we do not see why the attaching eredi- 
tor sannot have the same. 

This appeal also must aesordingly ba dis. 
missed with costs, 

Appeal dismissed, 
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BOMBAY HIGH COURT. 
First Orvin Appear No. 98 or 1919, 
September 1, 1920. 

Present ; — Sir Norman Maeleod, Kr., 
Chief Justice, and Mr. Justice Fawoett, 
GIRIMALLAPPA CHANNAPPA 
 SOMSAGAR— PLAINTIFF 
— APPELLANT 
VETEUS 
KENOHAVA SAN-YELLAPPA 
HOSMANI— DEFENDANT — 


RESPONDEST. 
Hindu Law—Succession—Murderer, whether can 
succeed to estate of person murdered—Bandhus, male 
and female, preference between, 


A person who is a party toa murder is absolute- 
ly disqualified from inheriting the estate of the 
person murdered. [p. 296, col. 1.] 

Under the Mitakshara all male bandhus are to be 
preferred to female bandhus whatever their degree of 
propinguity. [p. 295, col. 1.] 

Therefore, a father’s sister’s son is entitled to 
succeed in preference to a father’s brother's 
daughter, [p, 295, col. 2.] 

- First appeal from the deaision of the First 
Class Subordinate Judge, at Dharwar, in 
Suit No. 103 of 1918. 

Mr, Rangnekar (with him Mr. R. A. 
Jahagirdar), for the Appellant. 

Mr. Dhurandhar (with him Mr. H, B, 


Gumaste), for Respondents Nos. 1 and 2, 


JUDGMENT. : 

MacLkoD, C. J.— This isa suit for posses- 
sion of property whieh belonged to one 
Ramanna, deceased. He left an adopted son, 
Parappa, and a widow, Chanbasava. Parappa 
died a month after Ramanna and thereafter 
Ohanbasava besame entitled to the suit pro- 
perty as her son's heiress. Ramanna’s 
nephew, Hanmappa, slaimed to be his adopted 
son, but the Oourt desided against him, 
whereupon he murdered Chanbasava. He 
waa convisted and sentenced to transporta- 
tion for life. The plaintiff is the son of 
Ramanna’s sister Basava, while the defend. 
ants are the sisters of Ramanna’s brother 
Vadakappa. On the death of Chanbasavo, 
Hanmappa was admittedly the nearest heir, 
Unless the faot that he murdered Chanbasava 
in some way affests his rights to inherit, the 
plaintiff's suit must fail, 

But if he is disqualified, the question 
arises, whether he should be treated as non- 
existent,*or whether he should be treated as 
a person deseased who formed the stoak for 
a fresh line of descent, Jf the latter, again 


the plaintiff fails. If the former, another 
question arises whether the plaintiff, as 
father's sister's son, oan olaim preferense. 
to the father’s brother’s daughters or 
is only entitled to equal treatment with 
them. 

Thelearned Trial Judge held, on the author- 
ity of Vedanayaga Mudaliar v. Vedammal (1). 
thatthe legal estate vested in Hanmappa, but 
he was prevented from enjoying it on account 
of the disqualifieation brought about by his 
murdering Uhanbasava, and sonsequently he 
became a trustee for the reversioners under 
section 94 of the Indian Trusts Aot, 

As between the parties to the suit, he hdid 
that as they were bandhus of an equal degree 
they were entitled to sneseed equally under 
the general rule of Hindu Law thata plurality 
of heirs of the same degree share the inherit- 
anse equally, 

Now the research of the learned Judge was 
unable to find any text of Hindu Law directly 
bearing on the question whether a murderer 
ean suseeed as heir of the person he has 
murdered. But on the analogy of the texts 
which prescribe the restoration of property as 
one of the punishments of robbery accom- 
panied by murder, and the reversal of all 
dealings brought about by forse or deceit, he 
considered that it might be dedused that 
the shastras direeted that the murderer’s 
suosession to the estate of the person 
he murdered should be prevented from 
becoming effestive. Now analogies ara often 
dangerous, while the distinetion between the 
legal and benefisial estate whish was the 
ground for the decision in Vedanayaga 
Mudaltar v. Vedammal (1) appears to me, 
with al) due respest, too artifisial to provide 
& satisfactory solution of the question, I 
agreo with my learned brother, who will 
deal exhaustively with the Hindu Law, that 
there is no direst provision bearing on the 
point we have to deside, and we must, 
therefore, be guided by the prineiplea of 
equity, justice sand good sonssiense. The 
question is one whieh cannot demand much 


" elaboration; either it 3 right or it is wrong 


that a murderer should benefit by the srime 
he has eommitted, and there ean be no doubt 
that, on the above principles, it must be wrong, 
go we are’ entitled to apme fo our own oon- 
elusions, though it may be useful to consider 


(1) 27 M, 591, 


Vol, LXI) | 


IKDIAR GAGAH, 


295 


GIRIMALLAPPA OHANNAPPA tU, KENGHAVA SAN-YELLAPPA, 


aby relevant desisions by the Courts of other 
countries. 

In England it has been held that a 
murderer cannot take any benefit under the 
Will of a person he has murderd: Hall, In 
re, Hall v. Knight (2). Whether he oan 
benefit under the Statute of Distributions if the 
murdered person dies intestate has not been 
desided. In Oríppen, In the goods of (3) the 
murderer left a Will appointing a Miss Le 
Neve as his exeeutrix, She applied for Letters 
of Administration to the estate of the murder- 
ed wife, but the Ocurt desided against her. 
But that still left open the question whether, 
as Crippen’s exesutrix, she could alaim a share 
in the estate. In the United States of 
America it has been held that no interferenee 
with the provisions of the Statute of 
Distributions would be allowed, but eminent 
authorities have doubted the reasoning on 
whieh those deaisions were based, though it 
seems to have been approved of by Joyae, J., 
in Houghton, In re, Houghton v. Houghton (4), 
where, however, the desision was really based 
on the finding that the murderer was insane, 
It seems to me olear that if it is sontrary to 
public policy that the murderer cannot benefit 
under the Will of his vistim, it is equally’ 
opposed to prtblie policy that he oan suasoeed 
to a share in the estate as heir merely besause 
the vietim has died intestate. 


In my opiniov, there isan absolute dis- 
quali&iaation, Then the question arises whe. 
ther the plaintiff is the nearest heir or 
whether he takes equally with his female 
cousins. 


In Balkrishna Bhimait v. Ramkrishna 
Gangadhar (5) following Ra‘ah Venkata Nara- 
simha Appa Rao Bahadur v. Raiah Surenant 
Venkata Purushothama Jagannadha Gopala 
Row Bahadur (6), we desided that, under the 
Mitakshara, all male bandhus are to be pre- 
ferred to female bandhus whatever their 
degree of propinquity at that time, We were 
not referred to the decision o$ Jenkins, O. J., 
in Saguna v. Sadashiv (7) where he held that 


€ 
(2) (1914) P. 1; 83 L. J.P. 1; 109 L, T. 687; 58 S, J. 
BC; 80 T, L. R. 1. 

(8) (1811) P. 108 a£ p. 112; 80 L.J, P. 47; 104 L, T. 
294, 66 S. J. 278, 27 T. DL. R. 258. 

(4) (1915) 2 Ch. 172; 8á L. J. Oh, 726; 13 L, T. 423; 
59 S. J, 562, 81 T. L. R. 427, 

(B) 59 Ind. Cas. 771; 22 Bom, L. R. 1442; 45 B. 358. 

(6) 81 M. 821; 4 M. L. T. 6: 18 M, L, J. 409, 

(7) 26 B, 710; 4 Bom, L. R. 537. 


the father's sister was & nearer heir to tho 
mother's brother, on the ground that in the 
case of bandhus the father's line should be 
preferred to the mother's line. The learned 
Chief Justies referred to the ` rule pro- 
pounded in Narasimma v. Mangammal (8) 
without disapproving of it, and I doubt whe- 
ther he intended to deside that all female 
bandhus on the father’s side were to be 
exhausted before the male bandhus on his 
mother’s side eonld some in. Here the 
parties are allin the same line of Hanmanna, 
father of Ramanna, and, following our desision 
in ths ease above referred to, I think the 
plaintiff is entitled to aucseed to the whole 
estate of Parappa, and not to a third only 
equally with the defendant. 

I think the appeal must be allowed and 
the plaintiff's elaim deereed. Bat in the 
pesuliar oireumstanses of the ease, I think 
the coats of all parties should aome out of 
the estate. 


Fawogrr, J.—The main question raised in 
this appeal is, whether a party to a murder 
is disqualified from inheriting the estate of 
the person murdered. The question arises in 
the following way. The suit-property origi» 
nally belonged to one Ramanna, who, during 
hia lifetime, adopted the plaintiff's brother 
Parappa. Parappa died a month after 
Ramenna and was sueseeded by Ramanna’s 
widow, Chanbasava. Ramanna had a bro- 
ther, Vadakappa, who had a son, Hanmappa. 
The latter alleged that he was the adopted 
son of Ramanna, but the Oourt desided 
against this allegation ; and within two days 
of that desision Hanmappa murdered the 
widéw, Ohanbasava, He was sonvisted of 
murder and sentensed to transportation for 
life, whieh sentence he is undergoing. The 
suit lands are in the possession of Hanmap- 
pa’s two sisters, Kenshava and Gangava (de- 
fendants Nos. 1 and 2) and Gangava’s husband 
Ningappa (defendant No. 3). Plaintiff is the 
son of Ramanna’s sister, Basava. He elaims 
to susseed to the properties as a bandhu in 
preference to defendants Nos. land 2. This 
raises the further question whether, supposing 
Hanmappa is disqualified from inheriting, the 
plaintiff, as a father’s sister's son, ia a nearer 
reversioner than the defendants Nos, land 
2, who are father’s brother’s daughters. The 
First Class Subordinate Judge, who tried the 


(8) 18 M. 10, 4 Ind, Deo, (x. &.) 717. 
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suit, has held that, though the legal estate 
vested in Hanmappa upon the death of Chan- 
basava, yet his wrongful ast in murdering 
her disqualifies him from inheriting the estate 
in suit; that, though the legal estate vested 
in Hanmappa, be is merely a trustee for the 
next reversioners and sannot, therefore, be a 
fresh stook of dessant to transmit the estate 
in suit to his own heirs as if he suoseeded to 
if without sny such digqualifieation. On the 
second question that arises he holds that the 
plaintiff, on the one band, and defendanta Nos. 
1 and 2, on the other, are bandhus of an equal 
degree and that the former is not a preferential 
heir to the latter, He aesordingly desided 
that these three were entitled to succeed 
equally to the estafe in suit, and passed a 
deeree in plaintifi’s favour for reoovery by 
partition of one-third of the properties in suit, 
with a sorresponding proportion of mesne 
profits for 1916-17 and future profits under 
Order XX, rule 12, of the Civil Proeedure 
Code. The costs of all parties were directed 
io some from the estate, 


1 first deal with the question whether 
Hanmappa is disqualified from inhoritanse 
by reason of his having murdered Chan. 
basava, In support of this view there is a 
ruling in Vedanayaga Mudaliar v. Vedammal 
(1) whioh has been followed ‘by the learned 
Subordinate Judge. The judgment ine that 
ease, at page 599, refers to Shah Khanam v. 
Kalandhar Khan (9) where the Chief Court 
of the Punjab held that a Muhammadan, who 
has murdered his half-brother, sould not be 
allowed to slaim the deceased's property as his 
heir. This ease, however, ean be of little, if 
any, assistance, for under Muhammadan Law 
no person who has acaused the death of an- 
other, whether intentionally or by nagligense 
or misadventure, can inherit from that other, 
(Wilson’s Digest of Anglo-Muhammadan 
Law, 3rd Edition, Article 267, page 295), 
No other reported ruling on the point has 
been sited, In Gangu v. Ohandrabhagabat (10) 
the question arose, but was not desided. Tha 
Madras deeision already mentioned is, there- 
fore, the only Indian anthority whish 
appears to be fortheoming. In that coase 
the judgment of the Oourt states that the 
point under sonsideration is clearly one 
untoushed by the Hinda Law, and the deoi- 


(9) P. L. R. 1900, p 455; 74 P. R. 1900. 
(10) 82 B, 275; 10 Bom, L, R. 149, 


sion in favour of disqualifieation is based 
on the prinsiple that no one shall be 
allowed to benefit by his own wrongful aot. 
This prinsiple is referred to as one almost 
of universal law, and relianse is placed for 
its application to a oase like the present 
upon the desisions of the Qaeen’s Bench in 
Olea: er v. Mutual Reserve Fund Life Association 
(11) where the Court refused to enforee a 
trust in favour of one who had brought 
about the sonditions essential to its fulül. 
ment by killing the person whose death 
made it operative. The Madras High Court © 
held, however, that the proper way to give 
effest to the maxim in such cases was*not 
to exclude the murderer from the inheritance 
so as to prevent the very vesting in him 
thereof, but that it should merely disentitle 
him to any benefisial interest in inheritanse. 
This is a subsidiary point which oau 
be more sonveniently dealt with later. 
The main question is, whether the rule of 
publio poliey relied upon is one that aan 
properly be insorporated in Hindu Law as 
judisially administered by the Courts, 


In Oleaver v. Mutual Reserve Fund Infe As. 
goctation (11) Fry, Li, J., says: "It appears to 
me that no system of  jurisprudenee aan 
with reason  inelade amongst the rights 
whieh it enforses rights directly resulting 
to the person aaserting them from the 
crime of that person. If no aotion oan 
arise from fraud, it seems impossible to 
suppose that if ean arise from felony or 
misdemeanour." This view has been followed 
in later English desisions. Thus, in Ortppex, 
In the goods of (3) the President in his jndg- 
ment says: "It is olear that the law ie, 
that no person san obtain, or enforse, any 
rights resulting to him from his own 
crime; neither oan his representative claim- 
ing under him, obtain or enforee any such 
rights. The human mind revolts at the 
very idea that any other doatrine sould be 
possible in our system of jurisprudence,” 
Hall, In re, Hall v, Knight (2) followed 
Oleaver's case (11) and Lord Oczens Hardy, 
M. R., (at page 6) says: ' I think it would be 
shocking if Jean Bazter, who was the 
sause of the death of this man and was 
sonvicted _ of felony in respest of that, conld 

* 


(11) (1892) 1 Q. B. 147 st p. 153; 61 L. J. Q. B. 123; 
66 L, T. 220, 40 W, R. 230; 56 J. P. 180, 
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eome before the Court and claim an interest 
under any Will made in her favour by the 
testator.” The other members of the Court 
agreed that it was against publie polisy 
that a person committing a orime should 
direotly benefit under the Will of the dessased. 
These sxpressions of opinion certainly afford 
very bigh authority for the general appliaa- 
tion of the  prinsiple of publis polisy 
referred to. But it must bs admitted that 
there is some doubt as to how far the 
same prineiple applies to the question whe- 
ther the murderer is debarred from taking 
the estate of the murdered person whish 
dessends to him under the general rules 
applicable to an intestacy, as opposed to 
the sase where he benefits under the 
deseased's Will. The question is considered 
in Halsbury’s Laws of England, Volume 
XXVIII, page 540, foot-note (f). Acoord- 
ing to that note, it appears that there are 
oertain American  deoisions against any 
auch restrictions on the murderer’s capasity 
to inherit; and it is added that the same 
view appears to have been assumed in 
Orippen, Inthe goods of (3). The question 
actually arose in Houghton, In re, Houghton v. 
Houghton (4). There Joyoe, J., referred to 
one of these  Ameriean  deeisions, tèz., 
Oarpenter’s Estate (19) and, after siting part 
of the reasoning, on which the judgment 
in that ease prosseds, says that it seems 
to him to be very eogent reasoning on this 
subject. His desision, however, was not 
entirely based on his soneurrenos with that 
reasoning, but also on the faet that the 
murderer in that ease had been found to 
be insane when he committed that aot, 
and that, therefore, if actually tried, hs 
would have been asquitted of any criminal 
offenes, even if found guilty of the ast of 
killing his father. The point, therefore, 
so far as English law is sonaerned, remains 
in an uncertain state, In the American 
gase referred to the main argument relied 
upon is as follows: "ít is argued, however, 
that it would be contrary to public poliay 
to allow a parriside to inherithis father’s 
estate, Where is “the authority for sucha 
sontention P How ean such a proposition be 
maintained, when there is a positive Statute 
whish disposes. of the whole subjest P How 
ean there be a*publie poliey* leading to one 


(12) (1895) 60 Am. St Rep. 765; 170 Pa. St, 203, 


eonolusion, when there is a positive Statute 
direeting & precisely opposite conelusion ? 
In other worde, wher the imperative langu- 
age of a Statute  pressribes that, upon 
the death of a person, his estate shal] vest 
in his children, in the absense of a Will 
how ean any dostrine, or prinaiple, or other 
thing ealled publics poliey, take away the 
estate of a ohild, and give it tosome other 
person P...There oan be no publio polisy 
which sontravenes the positive language of a 
Statute." If, however, the view taken by Fry 
L, J., in Oleaver's case(11) is adopted,there is an 
answer to thisargument. He there says (at 
page 157) that this prineiple of publig policy 
must be so far regarded in the sonstrua- 
tion of Aets of Parliament that general 
words which might inolnde eases obnoxioug 
to this prineiple must be read.,.subjeot to 
it.” In the present ease this objestion 
does not arise; for we nre not eonserned 
with & deviation from any Statute, The 
Court in oonsidering the question ean 
under Bombay Regulation IV of 1897 s00- 
tion 26, have regard to “justies, equity and 
good sconsoience", in the absenee of 
spesific law or usage regulating the p 
under consideration. 


any 
oint 


The lower Courb has oited sertain texts 
which, in tts opinion, aonstitnte a direstion 
that & murderer is disqualified from obtain. 
ing the estate he seeks to get by means 
of & murder, This is based on the view 
that the murder of a person in order to 
obtain his or her estate is theft with 
murder, and as restoration of stolen pro. 
perty is ordered by the Shastras as part 
of the punishment, this restoration is to be 
taken to be equivalent to disqualification 
of the marderer from susceeding to the 
estate, With due deferenee to the learned 
Subordinate Judge, it seams to me that 
the authorities he gitea aro insuffisient to 
justify this dedustion, For instanae, Yajnya. 
valkye, verse 270, whioh is relied upan by 
the Subordinate Judge, says: "Having 
eompelled the thief to restore the property 
stolen, the King should punish him by the 
several modes of sorporal punishment." T 
eite the translation as given in Gharpure’g 
edition of the Mitakshara ia "Colleation of 
Hinda Law Texts, No. 2, Edition 1920 
Both this verge, and the commentary upon 
it in the Mitakshara as there translated 
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elearly refer to the sase of an ordinary theft 
and it seems to me it would be extending 
ita meaning in an unwarranted manner to 
eonstrue if as covering a ease of a murderer 
who does not aaetually steal anything, but 
will, apart from any disqualifiontion, inherit 
property from the murdered person. Again, 
the learned Subordinate Judge refers to 
texts relating to the reversal of dealings 
brought abont by frand or deseit, and 
says that the ast of murdering a psrson 
who stands in the way of the murderer’s 
gassession to an estate is nothing less 
than taking that estate by  forae. The 
texts in question appear to bs those in 
Mann, Chapter VIII, verse 168, and Yajnya- 
valkya, verse 31. The former, as translated 
in the '"Sasred Books of the Hast," Volume 
XXV, page 284, runs as follows: "What 
is enjoyed by forse, also what has been 
saused to be written by forss, and all 
other transastions done by forse, Manu 
has declared void." The second, as tranelated 
in Gharpure’s Edition of the Mitakshara, 
already mentioned, runs— Transastions, 
brought about by forse or fraud should 
be upset.” But here, again, if seems to mo 
that, though these texts afford some ground 
for holding that the rule of publie poliey 
already mentioned may be rightly applied 
in Hindu Law, they do not justify us in 
saying that there is direst authority jn 
Hindu Law for holding that a murderer is 
disqualified from inheriting in a ease like 
the present. The ordinary transastions that 
would naturally some under the provisions 
referred to are gift or sontrasts whieh 
under English law are voidable on assount 
of sonsent thereto not being free, bute 
obtained by eoeroion. When a person is 
killed, there is no sonsent obtained, but, 
on the sontrary, one theory, on whish the 
murderer is held disqualified from benefiting 
under the Will of the murdered person, is 
that, as the Will speaks from the date of the 
death of the testator, it must be presumed that 
the testator would have revoked the bequest 
in favour of the murderer; cf, Halsbury's 
Laws of England, Volume XXVIII, page 
539, footnote (b). The ease, in my. opinion, 
is entirely different from any whioh sould 
be rightly brought under those partioular 
texts. Further, the only  disqualifisation, 
whieh, under. the texts dealing with exelu- 
gion from inheritange might be held to 


aover a oase like that now under eonsider- 
ation, ia that of "out-saste" (patit). But 
for the reasons given in Velanayaga’s case (1 
and also in the judgment of the Court below 
ibeannot properly be brought under that 
partieular head. 


The question, therefore, in my opinion, 
somes down to this: Are we justified in 
ineorporating in Hindu Law the rule of 
publio polisy whish preeludes a man from 
benefiting by his own ovima? 1 think 
the answer should be in the affirmative. 
We have, firat of all, a very strong ex- 
pression of judisial opinion that this 
prinsiple should form part of any reason* 
able system of jurisprudenos. As already 
mentioned, it already forms part of the 
Muhammadan Law. There is also the 
slearest authority for applying priasiples 
of publio polisy to Hindu Law, Thus, in 
Mathura Naikin v. Hsu Naikin (13) it was 
held on grounds of publie  poliey that 
adoption by Naikins sannot ba rasognized 
by Courts of Law and eonfers no right on 
the parson adopted. West, J., in his judg- 
ment points out thatthe question was not fo 
be desided by reference merely to the Vedie 
Code whioh resognized the existence of tem- 
ple womez, but that the decision . must be 
founded on an application of the legal oon- 
ssiousness of the community at the time the 
question arises, and that the popniar senti- 
ment would now no longer give validity to 
sush an usage of adoption among prostitutes. 
This decision appears to be referred to with 
approval by their Lordships of the Privy 
Counsil in Ghisiti v. Umrao Jan (14). In 
Oollecior of Masulipatam vw. OCavoly Vencata 
Narratnippah (15) their Lordships, in deal- 
ing with the question of the right of the 
Crown to take by essheat the [land of a 
Hindu 8ubjest, though a Brahmin, dying 
without heirs, say: ' Their Lordships, how- 
ever, are not satisfied that the Sudder Court 
(of Madras) was not in error when it 
treated the appellant'a claim as wholly and 
merely deterininable by Hindu Law. They 
eonseige that the title whish he sets up 
may rest on groands of general or univaraal 


(13) 4 B. 645: 2 Ind, Dec. (x. s` 871. 

(14: 2LC 149 at p 157 (P. C. 20 L, A. 1908; 17 Ind, 
Jur. 879; 6 Sar. *P, C.J, 370; 6 ^P. R. 1893; 10 Ind, 
Dec, N. 8 ) 732. 

(18)8 M.I. A. 500 a6 p. 621; 1 Sar. P. C. J. 762; 
1 Suth. P: C. Jd, 417; 2 W.R. B g, 59; 19 RH. R, 620, 
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law". .There is also reason to think that 
the application of this prinsiple of publie 
polisy was recognized and given effest to 
in some cases by the Hindu Law-givers. 
I have already mentioned the texts which 
direated restoration of property in oases 
where it had been obtained by foree or 
fraud. Similarly, in the ease of stolen 
property the King was dirested to restore 
sush property to the persons from whom 
it had been stolen, see Yajnavalkya, verse 
36, and Commentary in the  Mitakshara 
thereon, page 62 of QGbarpure's work, 
and Manu, Ch. VII, verse 40, as translat- 
ed in the Saered Books of the Hast, Volume 
XXV, page 260; also Yajnavalkya, verse 270 
at page 387 of Gharpure and Manu, Ch. XI, 
verse 165, page 464, There is, moreover, 
evidenee of the progress of ideas on this 
subject in the Hindu Shastras. Thus Manu, 
Oh. VIII, verse 380, and Ch. IX, verse 
189, prohibited the King from ever taking 
the property of a Brahmin, even though he 
had osommitted all possible erimes. But 
in later times this rule was modified, and 
according to Narada, Appendix, Artiele 42, 
as translated in Saered Books of the Hast, 
Volume XXXIII, page 229, the King was 
allowed tq take the entire wealth of a 
Brahmin or all bnt a fourth part of it. 
There oan, in my opinion, be no doubt 
that present Hirdu sentiment would favour 
the adoption of the rule of publie polisy 
under sonsideration. In Sarvadhikari’s 
Prinsiples of the Hindu Law of Inheritanoe 
this learned anthor says (at page 718): 
"The arehais lava of the Mitaksbara are 
not suited to the advanoed state of Hindu 
aivilization atthe present day ; they must 
be modified and altered to suit the present 
sircumstanees of the country. The ball of 


progress is rolling on, and new prinsiples of 


exposition, dissovered by the light of modren 
juridical soienee, must be applied to find out 
the latent meaning of the words of the Mitak- 
shara”, One of the Judges in Vedanayaga’s 
case (1) was a Hindu, and ko also is the learn- 
ed Subordinate Judge who tried the suit. 
Therefore, I think, there is clear justification 
for onr applying this rule to the present sase. 

As regards the question whether the legal 
eatate should ke held to have vested in 
Hanmappa or not, it seems to me immate- 
rial whieh view is adopted. in eitber oase 
he must.for the purpose of the inheritance, 


be treated as if he were dead when the 
inheritance opened and as not being a fresh 
Stock of  desaent, I think it would be 
simpler to say that the exslusion extends 
to the legal as well as bensfisial estate, 
and to leave bona fide purahasers from the 
murderer to the protection afforded by geo- 
tion 41 of the Transfer of Property Ast, 
instead of adopting the artificial distination 
of English law between a legal and a 
beusfisial estate in order to protest them, 
as has been done by the Madras High Court 
in Vedanayaga Mudaliar v. Vedammal (1). 
The question, however, is not one that 
need be deaided in this oase. It is true 
that in Gangu v, Ohandrabhagabai (10) it 
was held that the widow of a murderer 
was not ineapable of inheriting property, 
merely by reason of her husband's diss 
qualification but this ruling is based entirely 
on a consideration of the texts of Yajnavalkya 
and the Commentary thereon in the Mit- 
akshara and the Mayukha regarding dis. 
qualifieation. But, as the disqualifiaation in 
this ease arises not under Yajnavalkya’s 
texts on this subjest not under a rule of publie 
polisy, the question whether the murderer's 
legal representatives should also be excluded 
depends, I think, on this rule rather than 
on a sonsideration of the texts and com. 
mentaries referred to. Asis pointed out in 
Myne's Hindu Law, 8th Edition, at page 
* 39," the rule of publis policy whioh exeludes 
the murderer from inheriting the property 
of the person murdered would seem to inelude 
within its scope not only the murderer 
but his representative", and it has been so 
applied in English law. In any ease, the 
@eaision in Gangu v. Ohandrabhugabat (10) 
is limited to the ease of the wife or widow of 
a disqualified Hindu, and does not govern the 
present cage. 

On the sesond point, I think we should 
follow our previcus ruling and the Madras 
view that a male bandhu is entitled to 
preferense over a female bandhu, even though 
the latter is nearer in degree. The fasts 
that no female is mentioned among the 
instanees of bandhu given in the Mitakshara 
and that there is ground for thinking that 
Vijnaneshvara recoguises the  existenee of 
rule exeluding the females in favour of pre. 
ferential male heirs lef. Lakshmanammal y. 


Tirutengade Mudali (16)] give strong support 
(16) 5 M. 241 at pp, 250, 251; 2 Ind. Dec. (N. 8.) 169, 
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to this view. It has been adopted as the 
rule applieable to Bombay as well as to 
Madras in Ghose’s Prineiples of Hindu 
Law, 3rd Edition, Volume I, page 151, and 
Trevelyan's Hindu Law, 2nd Edition, page 
411, The question, though raised in Saguna 
v. Sadashi» (7), was not really decided. 
lt is referred to at page 714 in the passage 
of the judgment mentioning Narasimma v, 
Mangammal (8); but the decision is there 
eonfined to the question whether the mother's 
sida eomes in before the father's and the 
other point is ignored, In the sircumstanses, 
I think we are justified in treating that 
ense as not binding on us, and as requiring 
re.Sonsideration should the same question 
(viz, whether a father's sister is a preferable 
heir to a mother's brother) come before thia 
Court. 
Appeal allowed, 


MADRAS HIGH COURT. 
Civi, Appeal No, 223 or 1918. 
July 21, 1920. 

Present:—Sir John Wallis, Kr., Ohief Justice 

and Mr. Justice Sadasiva Alyar. o 

S. N. SEN, OFFICIAL ASSIGNEE or 

RANGOON. BY ni agent, OFFICIAL 

RECEIVER, RAMNAD, Ms, O. DE 

GLANVILLE—Puaintire No. 9—ÀPPELLAST 


versus 


OHIDAMBARAM OHETTY AND ANOTHER 


—DFENDANTS— RESPONDENTS. . 

Civil Procedure (ede (Act V of 1908), O. XXII, v. 8 

— Plaintiff adjudicated insolvent subsequent to suit— 

Procedure—Official Receiver, notice to, whether *neces- 
sary. 


Where, subsequent to the institution of a suit, 
the plaintiff is adjudged insolvent, the Court ought 
not to dismiss the suit without notice to the Official 
Receiver, in whom the property of the insolvent has 
vested, to appear and state his willingness or other- 
wise, to continue the suit, [p. 203, col. 2] 


Appeal against the deeree of the Court of 
the Temporary Subordinate Judge, Sivagangn, 
in Original Suit No. 30 of 1912, 

FACTS appear from the judgment. 

Messrs. S. Srinivasa ÁAigangar, and L. 8. 
ViraraghavaeÁ:gar, for the Appellant.—The 
lower Court erred in dismissing the suit 


besause of the plaintiff's insolvency. The 
Madras High Court passed the order of 
adjudisation and an application to have it 
annulled was dismissed. The lower Coort 
should have issued notice to the. Official 
Assignee before dismissal. Order XXXIT, 
rule 8, Civil Prossdure Code, contemplates 
the issue of sush notiee. Withcu’ oalling on 
the Offieial Assignee to pursue any sourse of 
action, he msy ohoore, the Court sannot 
presume that he had deolined to continue 
the suit, There is nothing on resord to 
show that the Offieial Assignee was aware of 
the pendeney of the suit, Ibrahim v. Abdur 
Rahiman (1). | œ 

The order of the lower Court is a material 
irregularity whieh oslis for the interference 
of the High Coart in revision, 

Mr. Q.  Krishnasawmy Atyar, for the 
Respondents.—The Offisial Assignee of 
Rangoon is incompetent. Before the date of 
the Rangocn adjudication there was an 
adjudication in Madras and the insolvant’s 
estate hai vested in the Offisial Assignee of 
Madras. The Madras Official Assignee was 
the proper person to sontinue the suit. As 
he has not come forward to continue the 
proseedings he must be deemed to have 
deslined to do so and the order of dismissal 
of the suit was right. The Madras Official 
Assignee might have got notise from the 
Rangoon Assignee and the latter might have 
given notice, if he was so minded, 

JUDGMENT, 

Waris, O. J.—This is an appeal from 
an order of the Temporary Subordinate 
Judge of Sivaganga dismissing, under Order 
XXII, role 8, the suit of the plaintiffs who 
had besome inaolvents. Before the date cf 
the petition the Official Assignee of 
Rangoon, where an order of adjudisation 
had been made against the plaintiffs, had 
been brought on the record as third plaintiff 
to enable him to continue the suit. It was 
contended for the defendant that he was not 
entitled to represent the insolvents or earry 
on the snit, beostise, before the. date of the 
adjudisation in Hangoon, there had been 
an adjudisation in Madras under which the 
insolvente! estate had vested in the. Official 
Assignee of Madras who was the proper 
person to continue the suit, The learned 
Subordinate 'Judge aesepted this contention 


(1) 12 B, H, C. R. 267, 
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and hia desision on this point is in 
ascordanse with the subsequent decision of 
this Court in Oficial Assignee of Madras v. 
Oficial Assignee of Rangoon (2) where the 
question was expressly raised as between the 
two Offisial Assignees. It did not, however, 
follow that the suit should necessarily be 
dismissed beeanse the Offisial Assgnee of 
Rangoon was not entitled to represent the 
insolvents’ estate and had been wrongly 
added as third plaintiff, Order XXII, 
rule 8 (1),in its present form, says the 
suit is not to abate unless the Assignee, 
whioh must mean tbe real Assignee, at 
the time the Official Assignee of Madras, 
declines to continue the suit or to give 
security if so ordered, Order XXII, rule 
8 (2),then says the suit may be dismissed 
if the Assignee negleets or refuses to eon- 
tinne the suit or to give sesurity within 
the time ordered. There is no evidenoe 
that the Official Assignee of Madras knew 
of the pendenoy of the suit, and if he did 
not, he oan searaely be said to have 
negleeted or refused to sontinue it, The 
faet adverted to by the Subordinate Judge, 
that the Official Assignee of Rangoon might, 
if so minded, have given noties of. ilte 
suit to the Official Assignee of Madras is 
irrelevant, as it is not suggested that any 
such notice was given, Now, it has been held 
in Ibrahim v. Abdur Rahiman (1) that the 
defendant was not entitled to set up that 
the suit had abated without giving notice 
to the Offisial Assignee, In these oiroum- 
stances, the order dismissing the suit was 
elearly worng. 


It was then argued that the third plaint- 
iff, the Offisial Assignee of Rangoon, was 
not entitled to prefer this appeal as the 
order dismissing the suit was right so 
far as he was eoneerned. At the date of 
the order he did not represent the estate 
. af the insolvents, but it subsequently de- 
volved upon him by reason of the order 
of this Court annulling thè prior insolvensy 
in this Court, See Official Assignee of Madras 
v. Official Assignes ef Rangoon (2) and he 
is at tbe present time the proper person. 
I do not think it necessary to sonsider 
this last obiestion because I think that, in 
dismissing this suft under Order XXII, rule 


(2) 49 Ind. Cas. 210; 42 M, 121; 9 L, W. 86; 85 M, 
I4 de 093; 24M. L. T 456, 


8 (2), without noties tothe Official Assignee 
of Madras who then represented the in- 
solvents’ estate, the Subordinate Judge 
aoted with material irregularity in the 
exercise of his jurisdiction and prejudioially 
to the general body of the insolvents’ 
ereditore, I think it is our duty to in. 
terefere and setasidethe order of dismissal 
andj direot the Subordinate Judge to re. 
store the case to his file and dispose of 
it acsording to law. Costs hitherto to 
abide. 

Sapasiva AlYAR, J.— The Official Assignee 
of Rangoon, S. N. Sen, who same in as the 
third plaintiff in substitution of the original 
plaintiffs, filed this appeal (Appeal Suit 
No. 328 of 1918). During the  pendenoy 
of this appeal, his suesessor, Mr, O. De 
Glanville, has been substituted as the 
appellant, 

The suit was brought by the two in- 
solvents against the first defendant, their 
agent, for an aesount. The plaintiffs were 
declared insolvents, first on the original 
side of this Court on the 23rd April 1917. 
Then they were declared insolyents by 
the Raugoon- Chief Court on the 10th 
May 1917. The Rangoon Offisial Reooiver 
brought himself on the resord of this suit 
on the 3rd Ostober 1917. The Madras 
Offiial Assignee never applied to be, and 
never has been, brought on the record. 
The Subordinate Judge of Sivaganga dis- 
missed the suit on the 8th April 1918 
on the ground that the properties of the 
insolvents vested and continued to be vested 
in the Offisial Assignee of Madras where the 
order of  adjudisation was first made on 
the 23rd April 1917 and the Official Re- 
eeiver of Rangoon had, therefore, no right 


to continue the suit. It is against this 
order of the 8th April 1918 that the 
present appeal has been brought. The 


material grounds in the appeal memorandum 
are grourds Nos. 4. 5 and7 whioh are as 
follows:— 

“4, That in view of the provisions of 
Order I, rule lO and Order XXII, rule 8, 
Uivil Prosedure Code even assuming that the 
appellant is nota proper party, the lower 
Court ought to have at all events directed 
the amendment of the plaint by the addition 
of the proper party." ° 

"6. That even if there was any doubt 
as to who was the proper representative 
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the Ccurt ought to have made both the 
Assignees as parties and ought not to have 
dismissed the suit.” l 

“7, That as long as the Rangoon order 
of adjudication has nob been annulled, the 
appellant was entitled to represent the 
insolvente’ estate, and the lower Court 
failed to notice the provisions of section 
17 of the Provineial Insolyensy Aot." 

I do not think there is anything in the 
7th ground of appeal. 

The provisions of section 17 of the Provin- 
eial Insolveney Aot referred to in that ground 
are as follows: Ifin any ease in whioh an 
order of adjudieation has been made it 
shall bə proved to the Court by which 
such order was made that  iosolveney 
proceedings are pending in another Court 
against the same debtor, and that the pro- 
perty of the debtor can be more sonveniently 
distributed by such other QOourt, the Court 
may rescind the order of adjudication and 
stay ali proceedings or dismiss the petition 
on such terms (if any) as the Court thinks 
fit,’ If under this gestion 17 the order of 
adjudisation passed by this Court in April 
1917 had been reseinded by it before the 
Subordinate Judge’s order of 8th April 
1918 now under appeal, the Subordinate 
Judge's order will olearly be erroneous as 
the Rangoon adjudiosation order of othe 
10th May 1917 would be the only gdjudica- 
tion legally remaining in foree and the 
Rangoon Offisial Receiver would have become 
the person in whom the insolvents! rights 
had become vested. A petition seems to 
have been presented to this Court on its 
original side in April 1917 (Original Petition 
No. 88 of 1917) to caneel this Court's order of 
adjudication and the petition was digmissed 
. by Mr. Justice Bakewell on 2nd April 1918 
six days before the Subordinate Judge 
passed the order of dismissal in the present 
guit, Henes this Court's order of adjudiea- 
tion remained in forse when the Subordinate 
Judge dismissed the suit. I am, therefore 
of opinion that the Subordinate Judge's 
opinion that the appellant had no locus stand: 
£o continue the suit is oorreot, The order 
of adjudisation by this Court vested all 
rights and properties of the insolventa 
within the Madras Presidensy in the Official 
Assignee *of Madras and that sould not 
again vest in the Rangoon Offisial Assiggee, 
ps since held by this Oourt in Official 


Assignee of Madras v. Official Assignee of 
Rangoon (2). See also Aranvayal Sabhapathy 
Moodaltar, In re (3) and William Watson, In the 
matter of (4). There is thus nothing in the 
7th ground of the appeal memo, 

Coming to the grounds Nos. 4 and 6, I shall 
firat consider the provision of Ordee XXII, 
rule 8. That Order says (1) "The insolvenoy 
of a plaintiff shall not cause the suit to 
abate unless the Offisial Assignee or Reoviver 
deslines to sontinue the suit or (unless for 
any special reason the Court otherwise 
directs) to give security for the sosts 
thereof within sush time as the Oourt may 
direst,” and that (2) "where the “Assignee or 
Receiver neglests or refuses to continue the 
suit and to give such seourity within the 
time so ordered, the defendant may apply 
for the dismissal of the suit...and the Court 
may make an order dismissing the suit, 
etc." This rule modifies the provision re- 
lating to this matter found in sestion 370 
of the old Civil Procedure Code or, at 
least, makes alear the intention of section 
370 of the old Code. That section did not 
expressly state that “the insolvency of a 
plaintiff shall not sanse the suit to abate;" 
and henee there was a doubt whether, in 
such a ease; an order of abatement should or 
could be made. The present rule olearly 
provides that the proper order is not an 
order of abatement but an order of  dis- 
missal of the suit. (As regards the death 
of a plaintiff, the old sestion 366 provided 
for the Court passing an order that the 
suit shall abate, but the corresponding 
Order XXII, rule 3, of the new Oode 
provides that the suit shall abate in certain 
siraumstances, without any formal order 
‘that the suit shall abate’ being necessary). 


Reading Order XXII, rule 8, slauses (1) and 
(2) together, slause (1) using the expression 
"the Assignee or Receiver declines to oontinne 
the suit or to give seourity" and the 
elauso (2) using the expression Assignee 
or Reosiver neglects or refuses to continue 
the suit and to give geeurity", and seeing 
that the Official Assignee or Reoeiver is a 
publio servant appointed in pursuance of a 
publis policy of a very beneficial nature, 
I think that a Court ought not to some 


(3) 21 B. 297; 11 Ind, Dec, (N, s.) 201, 
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to the sonslusion that the Assignee or 
Reseiver.has deolined or refused to continue 
the suif or even has neglested to continue 
the suitor to give sesurity, eto., unless 
he has been given notise either by the 
defendant or by the Court of its own acoord 
io appear and state whether he is willing 
fo aontinue the suit and to give 
the sesurity, or at least unless it appeara 
that he has had notice of the pendency of the 
suibin that Conrt and has taken no steps for 
a long time, [See Ibrahim v, Abdur Rahiman 
(1).] Having, again, regard to the very wide 
provisions of Order 1, rule 10, as regards 
he power of the Court to strike out, add and 
substitute parties, I think that the Code 
contemplates that the Court hes a duty in 
gush eases to call upon the defendant to 
give notieo to the Official Assignee or 
Receiver, as to what the latter intended 
to do and has got the right to do of its 
own accord, and even a duty of its own 
motion to do so in appropriate oiroumstances. 
As no sueh ocurse has been followed 
in the present suit, I think that the dis- 
missal of the suit on the ground that the 
Official Assignees of Madras had neglected 
or refused to sontinue the suit or to give 
sesurity annot be supported. It appears 
from Official Assignee of Madras v. Oficial 
Assignee of Rangoon (2) that the Madras adju- 
disation has been saneelled and that the Ran- 
goon Reseiver who has preferred this appeal 
represents at present the insolvents’ estate. 
Apart from mere teohnisalities, 1 think that 
we are entitled to accept this appeal as filed 
on the date when he besame entitled to 
represent the insolvents and to ast upon 
his willingness to sontinue the suit as clearly 
expressed by his conduct throughout. 

I, therefore, agree to the order proposed 
by my Lord. 


Appeal allowed. 
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Seoonp CivIL Arrear No, 196 or 1919. 
May 5, 1920. 

Present :—Pandit Kanhaiya . Lal, 
A. J. C. 
NARPAT-——PrLAINTIFF— APPELLANT 

. varsts 
Musammat JANAKA AND OTHERB— 


DEFEN DANTS——- RESPONDENTS, 
Hindu Widow's Re-marriage Act (XV of 1856), s. 2 
—Scope of Aci—Custom—Re-emarriage permilted by 
custom—Forfeiture of estate, 


The Hindu Widow's Re-marriage Act does not 
alter any custom relating to the re-marriage of 
widows or any of its legal incidents where such 
custom exists. It merely enables the widows of 
those castes to re-marry, who by their custom are 
prevented from re-marrying and declares the con- 
sequences which such re-marriage would entail. 
[p. 204, col. 2.] 

Ifa Hindu widow re-marries according to custom 
and such custom allows her to retain the property 
inherited by her from her first husband or from 
tho lineal saocessors of her first husband, she does 
nothing to attrdct the consequences to which soc- 
tion 2 of the Hindu Widow’s Re-marriage Act refers. 


- [p. 805, col. 1.] 


The re-marriage of a widow is allowed by custom 
among Ahirs. [p. 304, col. 1.] 


Appeal against the deoree of the 2nd 
Additional Distrist Judge, Lucknow, dated 
the 27th May 1919, reversing that of the 
Subordinate Judge, Unao, dated the 17th 
Jüne, 1918. 

Mr. Bisheshwar Nath Srivastava, for the 
Appellant. 

Mr, Hyder Husatn, for the Respondents, 

JUDGMENT,—The dispute in this ease 
relates to the property of Kali Singh, who 
flied 16 years ago, leaving a widow, 
Musammat Janaka, an infant son, Jwala 
Prasad, a minor daughter, Musammat Bitto. 
Jwala Prasad died in 1903 without leaving 
any issue. On his death a dispute arose 
between Musammat Janaka and Narpat, the 
present plaintiff, who alaims to be the 
brother of Kali Singh, with regard to the 
said property in the mutation proceeding 
and a eompromise was eventually arrived st 
whereby Musammat Janaka was allowed to 
remain in possession of the property for her 
life without any power of sale, mortgage 
or lease, and Narpat was deslared to be 


entitled to the same after her death. By 


virtue of the sompromise Narpet undertook 
to pay Rs. 200 for the expenses of the 
marriage of Musammat Bitto (Exhibit 7). 


^ 
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Musammat Janaka has sinse then been in 
possession of the said property, In 1914 
she got herself re married to Baldeo. The 
allegation of Narpat is that, by virtue of 
her re-marriage, Musammat Janaka had 
forfeited her right to that property, that she 
had ‘subsequently executed a lease in respeot 
of the said property, in favour of Sumer 
Singh contrary to the terms of the gom- 
promise, and that he was aonsequently 
entitled to possession, There is a further 
allegation that, by virtus of a  eustom 
prevailing among Akhire, to which easte the 
plaintiff and Jwala Prasad belonged, a 
daughter was excluded from  inheritanse. 
Musammat Janaka denied the existence of 
the oustom set up by the plaintiff. She 
also denied that the plaintiff was the 
legitimate brother of Kali Singh and assert- 
ed that there was no custom by virtue of whioh 
a widow forfeited her right to the property 
of her first husband in' the event of her 
re-marriage. The Oourt of first instance 
found in favour of the plaintiff aud decreed 
the olaim. The lower Appellate Court dis- 
missed it.’ 

The relationship of the plaintiff with Kali 
Singh is no longer disputed. The question 
of the exelusion of the daughter from in: 
heritansee is immaterial, beeause Musammat 
Bitto is not the daughter of Jwala Prasad, 
the last male holder. The only question for 
eonsideration in this appeal im whether 
Musammat Janaka has forfeited her right to 
the property of her deseased son, Jwala 
Prasad, in sonsequenee of her re-marriage, or 
by reason of the lease granted by her in 
eontravention of the eompromise. ° 


It is not disputed that the re-marriage of 
a widow is allowed by eustom among sihire. 
The Courts below find that there is no 
sustom among Ahira whieh would render 
the property inherited by a widow liable 
to forfeiture in ease of her re marriage. 
Aet XV of 1856 removes all legal obstacles 
to the re-marriage of a Hindu widow where 
it is not sanctioned by eustom and disqualifies 
the widow in the ease of susha re marriage 
from holding any rights or interests in the 
property of her deceased husband, by way 
of maintenance or by inheritanee to her 
husband qr to his lineal successors. It 
declares that upon her re-marriage those 
rights and interests shall cease and deter- 
mine ap if she had then died, and the next 
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heirs of her deceased husband or other per- 
sons entitled to the property on her death, 
shall thereupon suseeed to the same. 


The position of a widow or mother who 
is allowed by eustom to re-marry, and a 
widow or mother who is not so allowed 
is nof, however, analogous. A widow re- 
marrying by oustom may retain her first 
husband's estate, if so permitted by custom ; 
but a widow who takes advantage of Aot 
XV of 1856 to re-marry inours the dis- 
abilities whioh that Act imposes. The Aot 
does not alter any eustom relating to the 
re.marriage of widows or apy of its legal 
incidents where such oustom exists. It 
merely enables the widows of those sastes 
to re-marry, who by their custom are pre- 
vented from re-marrying and deslares the 
oonsequenses whieh suoh re-marriage would 
entail. In the case of & widow re-marrying 
it may be said that her marital tie gua her 


first husband is broken up by her rema) ~~ 


riage and she oeases ina sense to be 7, 
widow from that time, In the case n 
mother re: marrying, the relationship betw 

the mother and her son is not terminate. 
bye her so doing. She continues to be his 
mother and is not disentitled from inherit. 
ing his property by her re-marriage, if such 
re-marriage is permitted by custom and 
forfeiture is not a legal incident of it. In 
Lakshmana Sasamalio v, Siva. Sasamallayant 
(1), Basappa v, Rayava (2) and Musammat 
Lachmin v. Ganesht (8) it has been held 
that a mother, who has re-married is not 
thereby disentitled to suoseed to the pro- 
perty of ber son by her first husband, when 
the right to inherit suah property aosrnes 
after the re-marriage. In Mula v. Paríab 
(4) it was held that where the rules of 
easte reeognieed the right of a Hindu 
widow to re-marry, a second marriage had 
not the result of divesting her of the pro- 
perty of her first hnsband. Botin Rasul Jehan 
Begum v. Ram Surun Singh (5), Vithu v. 
Govinda (6), Mohamad Umar v. Man Koer (7) 
and Sheobaran Mahto v. Musammat Bhogea (8) 


(1) 28 M. 425, 15 M, L. J. 246. 

(2) 20 B. 91; 6 Bom. L, R, 779. 

(8) Select Case 253. 

(4) 6 Ind. Cas. 116; 82 A. 45% 7 A. L. J. 417. 
(5) 22 0. 689; 11 Ind. Deo. (N. s.) 392. 

(6) 22 B, 321 (F. B.); 11 Ind. Deo. (N. s.) 796. 
(8) 46 Ind. Cas, 884; 3 P, L, J. 639. 
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it was held that a Hinda widow or mother 
forfeited her right to the property of her 
first husband or to that of her son by him, 
if she re-married, The question, however, 
seems to me to be really one of the nature 
and insidents of the custom by which such 
re-marriage is recognised. If her enjoyment 
of the estate of her deceased husband is 
sonditioned upon her remaining unre marri- 
ed, then her re-marriage would necessarily 
determine her estate. If she re marries a 
person whom shs is not psrmitted by custom 
or law to re-marry, forfeiture may also 
result [Matungint Gupta v. Ram futton 
«Hoy (9) and Fitta Tayaramma v. Ohatakoniu 
Sivayya (10)]. But if she re-marries ae. 
sording to custom and euch castom allows 
her to retain the property inherited by her 
from her first husband or from the lineal 
sueseasors of her first husband, she does 
nothing to attract the sonsequensas to whish 
sestion 2 of Ast XV of 1856 refers. In 
other worda, if she sould have re-married 
without forfeiting the property inherited by 
her from her husband, that Ast sannot 
affect her right to retain the same, for sbe 
does not depend for the legality of her 
status on the Ast but on the custom o£, the 
easte to which she belongs. The Ast 
supplements where there is no oustom of 
re.marrlage, Ib does not override where 
Bush sustom exist. The finding here is that 
forfeiture was not ons of the legal insidente 
of the eustom under whish an Ahir widow 
is allowed to re-marry. 

The eomopro:nisa itsslf does not provide 
for forteiture or re entry in the evant of re: 
marriage oz transfer. Ib merely forbids a 
transfer or lease, Tho lease doss not, how- 
ever, operate beyond the lifetime of the 
widow. Noright to re-entry has, therefore, 
asarued. 

The appeal is dismissed with aosis, 


Apyeal dismissed, 


(9) 19 O, 289: 9 Ind. Deo. (N. 8) 635. 

(10) 48 Ind. Ons. 60; 41 M. 1073; 85 M. L. J, 817; 24 
M.L' T, 183; (1918) M. WN, 6.6; 8 L, W. 430 
(F, B.). 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 
Figar Oivin APPRAL No, 5 or 1917. 
February 11,1920, 

Present; —Mr., Kennedy, A. J. O., and 
Mr. Reymond, A. J. C. 
RAMKISHENDAS MENGHRAJ AND 
ANOTHER—-P LAINTIFF3— A PPELLANTS 
versus 
JASUMAL AND OTHERS — DEFENDANT8— 


RESPONDENTS, 
Contract Act (IX of 1872), s. 178——“‘Possession”, 
meaning of—Deposit of goods —Pledge, assertion of — 
Burden of proof— Gratuitous bailee, pledge by—Liability 
of pledgee. 


Where in a suit for the return of goods deposited 
with the defendant, the latter asserta a pledge, it is 
for him to prove his assertion, and the burden does 
not lie on the plaintiff tə prove the deposit. [p. 806, 
col. 1, ] 

A gratuitous bailee of a chattel is notin possession 
of it in the sense in which the word is used in section 
178 of the Contract Act, so as to justify a valid 
pledge by him. Where, therefore, ornaments are 
deposited for safe custody and the depositee pledges 
them toa third party, the latter is nob entitled to 
hold them as pledges, and is liable to deliver them 
up tothe depositor. [p. 31}, col. 1.] 

Firat appsal against the desision of 
the First Class Sub-Judge, Hyderabad. 

Mr. Ruvchand Billaram, for the Appellants, 

Mr, Dipchand T, Ojha, for Raspondents 


Nos. 2 to 6. 


e JUDGMENT. 

RAYMOND, A.J. C.—Ié is uunesessary to 
resapitulate the fasts of this oase, as thoy 
have been exhaustively ssi ous in the 
judgment of the lower Oourt. The first 
point taken up by the appellant is, that 
the lower Court was in error in holding 


“that the ornaments in suit wera a pledge 


and net a deposit. Now, there can be 
no edoubt that, in consideration of the 
question whether the ornaments were 


pledged with respondent No. las sontend- 
ed by the respondents or were a mere 


deposit as alleged by the plaintiffs, the 
learned Judge has started on a very 
erroneous assumption, He states in his 


judgment that, “in the absenes of ang 
evidense for the plaintiffs (on whom the 
burden of proof lies and who must suessed 
on the strength of their own ease and 
not on the weakness of that of the de. 
fendant), that the ornaments were deposited 
with defendant No. 1. I must hold that 
the ornaments were pledged.” Respondent 


806 

RAMKISHENDAS MENGHRAJ t, JASUMAL, 
No. 1, admittedly, being in possession of 
ornaments which were the property of the 
appellants and asserting a pledge, it was 
for him to prove his assertion, and the 
burden did not lie on the appellants to 
prove the deposit. The question for eon: 
sideration, therefore, is whether the pledge 
has been proved. The learned Jndge 
himself apparently felt that the respondents’ 
ease on the question of the pledge was 
weak. In faot, it praotisally hinges on the 
evidense of Jasumal alone, Hig story is 
that the ornaments were pledged by 
Menghraj on three separate  oosasions in 
respect of the loan advances on each of 
these oseasions. He further adds that, at 
the time of the pledge, Menghraj prepared 
fwo separate lists of the ornaments and 
handed them to the respondents. Now 
none of these lists, whioh were exhibited 
in the snif, contain any reference to a 
pledge of the ornaments mentioned thersin. 
The appellants deny that these lists had 
been prepared by Menghraj, but even if 
they were, it is diffisult to understand 
what evidentiary value they possess in 
proof of the pledge. The preparation of 
a list of ornaments is quite sonsistent 
with their deposit, 

There can be no doubé that, at the time 
the ornaments were delivered to Jasumal, 
there were oertain moneys due to him by 
the family of Gangaram, bnt I am nd} 
impressed with Jasumal’s statement 
that the further loans which he advansed 
to Menghraj,the son of Gangaram, were 
on sondition of ornamenta being pawned 
with him. The sesount-books of Jasumal 
have been brought in evidenee, they have 
been relied upon by him in proof of his 
accounts with Gangaram and his pong, 
but, strange to say, they sontain no erry 
of the pledge. Jasumal attempts to ex. 
plain the absenoe of the entry by stating 
that, as his servants at the kotht have 
assess to his books of aoecount, he wanted 
to keep away from them all knowledge of 
his brother and his nephews having fallen 
so low as to have fo pawn the ornaments 
of their females, This is a very uusatis- 
fastory explanation but if this was the 
reason for the absense of any entry in 
the aesount.books, why was not the fact 
of the pledge stated in the lists whieh 
are alleged fo have been prepared by 
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Menghraj P Jasumal has been desaribed 
by the lower Court as a shrewd and 
slever man, and in asking his nephews 
for gesurity as a condition to any fresh 
loans being made to them he was guided 
by business sonsiderations. It, therefore, 
does appear remarkable that he should 
have refrained from taking any doaument 
or making any entry evidencing the pledge. 
The lower Court haa arrived at the 
conolusion that the siroumstantial evidence 
in the ease favours the theory of the 
ornaments haying been pledged. It has 
first taken into eonsideration the oireum- 
stanees that, at the time that the orna- 
ments were placed with respondent No. 1, 
Gangaram was indebted to him, and that 
respondent No. 1 was not prepared to make 


any frash advances to his sons without 
adequate gseourity. Bot it must bs re 
membered that the dealings between 


Gangaram and Jasumal, who ware brothers, 
were to the extent of thousands of rupses, 
as shown by their respective acoount- 
books, without any security having ever 
been previously demanded and that, though 
Gangaram was in debt at the timeof his 
death, yet he left eonsiderable immoveable 
property, and it is very improbable that 
his sons would not rather mortgage a 
portion of it if hard pressed, rather than 
pledge the jewels of their women folk, 
whieh entails a sertain amount of disgrase. 
It is true that at Gangaram’s death his 
sons were comparatively young, but Jasumal, 
as the Manager of Gangaram’s esiate, was 
well asquainted with its nature and value 
and must have known that he sould easily 
the amount due to him by its 
attachment and sale if he was driven to 
the nesessity of doing so, he was also 
at the time of the deposit, on very friendly 
relations with his nephews, he had been 
a trusted confidante of their father and 
it appears to me highly improbable that 
he would sompel them to pledge with him 
their wive's ornaments before he would 
On the other hand, 
there appears to me «ome satisfactory 
evidense on the resord whieh rather tends 
to confirm the theory of a deposit. it has 
been satisfactorily established that in 
1904 the late Government Pleader, Mr. 
Ohuhermal, sent a notice to Jasumal de. 
manding the return of the ornaments whioh 
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had been deposited with him by Ganga- 
ram giving a list of the same, and there 
was no reply sent to this notios. Mr, 
Lalehand, the son of Mr. Chuhermal, whose 
advise was sought by the sons of Ganga- 
ram and whose evidenee in this ease I 
sea absolutely no reason to disbelieve, 
states that he was asked by them to gat 
bask the ornaments and that  Menghraj 
had told him that Jasumal had sold one 
or two of the ornaments and he was 
asked to file a  eriminal oomplaint for 
misappropriation against Jasumal. He says 
that he had drawn up the osomplaint but 
as Jasumal was  Menghraj's parternal 
uncle, he persuaded Moenghraj not to file 
ib and tried to effest an amicable settle. 
ment, but before the negotiations sould be 
eompleted, Menghraj died, and the som- 
plaint was not filed. Now, it is hardly 
probable that if the ornaments had  besn 
pledged, Menghraj would have dared to 
institute ariminal proseedings against Jasumal, 
He must have known that his bare 
statement that the ornaments were deposited 


whereas they were actually pledged, would . 


be of no assistance to him; on the sontrary, 
it would be inviting Jasumal to thke 
extreme measures for the reeovery of the 
moneys that were admittedly due to him. 
There is, next, the evidenes of Isardas 
who is now managing the estate of the 
plaintiffs under the Court of Wards, He ori- 
ginally worked under Gangaram and after hia 
death under his song. He was an old servant 
in the family, and though he does not profess 
to have any personal knowledge of the astual 
deposit he states that in his presence the 
sous of Gangaram demanded from Jasumal 
the return of the ornaments whioh they al. 
leged had been deposited with him, and that 
Jasumal promised to return them and never 
claimed to keep them as having been pleged 
with him. The learned Judge disbelieves 
the evidence of this witness on this point 
but though, no doubt, Isamdas is by virtue of 
his position naturally an interested witness 
yet Í am not inelfhed to brush aside his 
evidence as entitled to no-weight. By reason 
of his long assosiation with Gangaram, and, 
I may also add, Jasumal, he would be well 
asquainted with their business relations, He 
kept the acsount-books of Gangaram and his 
sons and some times wrote up those of 
Jasumal and, aesording to him, the latter 
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never told him that the ornaments had been 
pledged with him, but only that moneys were 
due to him by Gangaram'ssons, and further 
that Jasumal alaimed his salary for the 
period for whioh he managed Gangaram’s 
estate, and that the sons of Gangaram repu- 
diated any olaim by him to salary on tha 
ground that not only was there no agreement 
to pay him any, but that he had appropriated 
large amounts during his management. Now, 
from the evidenee of Mr. Lalehand and Isar- 
das there is one oireumstanee abundantly 
clear to me, and that is, Jasumal's motive in 
setting up a pledge. There is on the asaount 
according to Isardas a sum of about Ra. 2,000 
due by Gangaram's estate to Jasumal, he 
is also pressing his slaim for salary which 
amounts to some thousands of rupees in res- 
pest of the servises rendered in managing 
Gangaram’s estate. It is highly probable 
that Jasumal felt that it would not be becom- 
ing an unole to take legal action against his 
naphews and he naturally concluded that tha 
most sonvenient method of sesuring the pay- 
ment of his dues, would be to retain the 
ornamenta thai were in his possession, by 
allegirg that they had been pledged with 
him. There is also evidenee of Vinjhi Bai, 
the daughter-in-law of Gangaram, who deposes 
to the deposit of the ornaments and Jasumal 
satting up his right to retain them on aa- 
count of the moneys due to him. Now, though 
as the widow of Menghraj her evidenee is 
to be accepted with saution, yet as far baek 
as 191i, in a letter which she addressed the 
Manager, she requested him to resover the 
ornaments which were deposited with Jasu- 
mal and the list of which was with Mr. 
Chuhermal. 

I have alluded to the two lists, Exhibit 
114 and Exhibit 115, which Jasumal alleged 
assompanied the deposit of the orna. 
ments and which are alleged to be in the 
hand of Menghraj, As these two lists do 
not show whether the ornaments were de. 
posited or pledged, they have, as I hava 
remarked, scarcely any evidentiary value. 
But Iam not satisfied on the evidenoe that 
they are in Menghraj’s hand-writing, not- 
withstanding the evidenee of Bhikehand on 
the point. Atthe time the ornaments were 
handed to Jasumal, they must have been 
examined and probably a list gf them had 
been prepared. In his statement before the 
Manager in August 1912, Jasumal said; 
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“ Some of the ornaments of Gangaram were 
pawned with me. I do not remember who 
had pawned them, nor do I remember the 
decoription of the ornaments, I think I 
might have got & list of ornaments in the 
handwriting of Menghraj which I shall look 
for and produce.” When examined in Court 
with reference to this statement Jasumal 
said: "Probably I do not understand the Court 
- of Wards’ question, JI do not resolleat if 
the statement was read out over to me.” 
Now, Jasnnial has been deseribed by the lower 
Court as a shrewd man of business, and it is 
hardly eonseivable that when he was ex- 
amined by the Manager be was not aware of 
the lists of the ornaments that were lying 
in the very box whieh contained the letter 
if, aecording to him, they had been prepared 
by Menghraj. He had been handling these 
ornaments before the Manager resorded his 
statement, he had sold some, he had pawned 
others with Rechiram. But the most significant 
thing is the non-produstion of the lists before 
the Manager. Jasnmal was well aware that 
the plaintiffs were repudiating his assertion 
as to the pledge, and if a list did exist in the 
handwriting of Menghrej he would have 
promplly produced it before the Manager for, 
though it may not have evidenced a pledge, 
yet it would have been conclusive on the 
point that Jasumal had no more ornamenta 
than those mentioned in the lists. It $e 
only in Court for the first time Jasumal 
produces Exhibits 114 and 115 and raserts 
them to be in the handwriting of Menghraj. 
Taking further into consideration the evidense 
of Isardas and Shewakram, the latter being 
& good expert witness in questions of hand- 
writing, both of them deny that the lista are” 
in the handwriting of Mengbraj. I am not 
at all sonvineed that it has been proved that 
these two Exhibits 114 and 115 have 
been proved to be in the handwriting of 
Menghraj. Lastly, there is the important 
admission of Jasumal himself that when he 
pledged some of the ornaments of Gangaram 
with Rochiram he never informed him whose 
they were and it is only three years after the 
pledge that he told Jethanand that they were 
the property of Menghraj. Had there been 
& pledge of these ornaments with Jasumal 
there eould have been no reason for the 
suppression, but on the theory of a deposit 
had Jasumal*informed Roshiram that they 
belonged to Menghraj, Roshiram would refuse 
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to assept them in all probability. In my 
Opinion, the evidence on the record favours 
the theory of a deposit and not that of a 
pledge, and I hold that the ornamsnts wére 
deposited with Jasumal. I may here add 
that Jasumal though served with notice of 
this appeal, has allowed it to prossed ex parte 
against him, 


The second important point for sonsidera- 
tion in this appeal is the alleged liability of 
respondents Noa, 2 to 4.to the plaintiffs in res- 
pest of the ornaments pledged with them by 
Jasumal Bafore I consider the legal position, 
if would ba as well to arrive at e spesifio finde 
ing on the faets as disslosed by the evidense, 
Jethanand, respondent No. 4, has given evi. 
dense in the oase. He is a nephew of 
Roshiram and joint with the latter’s sons 
and the Manager of the joint estate. At the 
time the ornaments were pledged with Roshi- 
ram the amount due by Jasumal was Rs. 5,317 
and Jethanand states that the payment of 
this amount was demanded if sesurity was 
nob furnished. Jasumal then offered aa 
Sesurity certain ornaments for the sum of 
Rs. 2,500, though he said they were worth 
morg than the amount. He is positive that 
Jasumal never told him to whom the orna- 
ments belonged and as ib was bslieved that 
they were the property of Jasumal, they 
wera taken in- pledge, Jasumal himself 
admits the aeavracy of Jethanand's statement 
in respect of the demand for sesurity that 
was made by Rashiram on account of the 
amount that he owed and that he’ pledged 
soms ornaments with him without asqualating 
him with the faot that they were the proper: 
ty of Menghraj. Both Jasumaland Jathanand 
are agreed that, though the ornaments wora 
pledged in 1902 yet it was only in 190» that 
Jethanand was informed that they belonged 
to Menghraj. There ia nothing in the 
evidense whish points to either Roshiram or 
Jethanand reseiving the ornaments that 
were pledged by Jasumal with the knowledge 
that they were not his property, nor are there 
any circumstances indicative of bad faith on 
their part ab the bima of the pledge, Thoy 
sould hava had no reason to believe that the 
ornaments did not belong to Jasumal at the 
time of the pledgse, It is true that Jasumal 
owad the respondents a Idrger sum than 
Hs. 2,500 but there is nothing extraordinary in 
&£aeiraeseptingsasurily for the sum of R3, 2,500 
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only, At least, they were assured of the safety 
of this amount, On the other hand, Jasumal 
was shrewd enough to deposit only a part 
of the ornaments if he felt that he oould 
thereby appease the respondents. Ib was 
argued that Roshiram and the respondents 
were aware of the quarrel between Menghraj 
and his brothers on the one hand and Jasu- 
mal in respect of ornaments, but even if 
this be the oase, whioh is very doubtful, it 
eannot lead to the inference that the orna- 
ments whieh were pledged were the very 
Ornaments over which the quarrel arose, 
Jasumal may well have possessed similar 
ornaments. Thereis nothing, therefore, in 
the evidense whioh wonld show that the 
respondents were not pledgees in good 
faith. The question then arises, waa 
Jasumal in " possession” of the ornaments 
within the meaning of the word in 
section 17-, Indian Contrast Ast so as to 
make a valid pledge. It has been establish: 
ed that the ornaments were pledged for the 
sum of Hs. 2,520, interest has asoumulated 
on this sum which is estimated at Rs. 1,500 
there is, therefore, a sum of Rs. 4,000 due to 
the respondents Nos 2 to 4inrespest of which 
they hold the seenrity of the ornaments. 
Are they now bound to return them to he 
appellants unless their olaim is satisfied P 
The answer to this- question depends on a 
eonsideration of the provisions of sestion 178, 
Indian Contraot Aot, and partioularly on the 
interpretation to be placed on the word "pos- 
session” aa used in that sestion. There are three 
things required by this seation, (1) possession 
on the partof the pawnor, (2) good faith on 
the part of the pawnee, and (3) lawful acqui- 
sition on the part of the pawnor. There 
is, no.doubt, that the last two sonditions are 
fulfilled in the pressnt ease. l am quite 
satisfied on the evidense that the respondents 
Nos. 2 to 4 hava asted in peirfsot good faith 
in aesepting a pledge of the ornaments from 
Jasumal and there are no ciroumstanees to 
indicate that they were aware that Jasumal 
was adting unfairly in pledging the orna. 
ments, Equally, Jasumal did not obtain posses. 
sion of the ornaments from the plaintiffs by 
means of any offence cr fraud, as I have 
held the ornaments were deposited with 
him for safe oustody, The question taurus 
on (1) whether Jagumal at the .time of the 
pledge was in possession of the ornamenta, 
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In Seager, J. W. v. Hutma Kesa (1) 
Jenkins, O.J., said “to oreato a pledge under 
gestion 173, Indian Contrast Ast, tha pledgor 
must bs in juridieal possession of the goods, 
and that məra sustody will noi snffise,” 
This was a oaya in whiah eartain artiales of 
jawallery whioh wəra in aharge of the wife 
but whish belongad to her husband wara 
pledged by the former with a money-lender, 
the latter had asted in good faith in assepting 
the pledge. In a sait by the husband to 
racovar the jewellery or its valus from the 
pledges it was held that, neither in the 
beginning nor subsequenily did ths wife 
adqairs suoh possasssion a3 would validate 
the pledge by virtua of the provisions aon- 
tainad in sastion 178, Indian Contrast Aat 
and that she simply had ohargs of the 
artisles of jewellery merely as custodian on 
behalf of her husband, In Naganada Dasay 
v. Bappu Chettiar (2), the owner of a jawel 
lant it on hire to first defendant who pledged 
it with the third defendant the latter acting 
in good faith. In a snit by the owner 
against the hirer and the pledges to recover 
the jewel: Held, thatthe pledges was liable 
to psy the owner tha valus of the jewel. 
Iun his judgment Boddam, J., said, that the 
word 'posaession' in sestion 173 and seation 
103, Indian Contrast Aot is used in the same 
Senso, and that the word "possession" as 
used in section 178 is nob intended to aovar 
alfaases in which the goods, ets., are in the 
physisal control of the pledgee because tha 
“possession” in the first part of the seation is 
distinguished from the "eustody" of them in 
the last paragraph of the same sastion. 

Two other eases whieh have a alose analogy 
to the present easa3 as helping to understand 
tha nature of Jasamal’s possession of the 
ornaments that were deposited with him, I 
need only refer to briefly Bidlomoyse Dabee v. 
Sittaram (3), where it was held that goods in 
the custody of a servant, though they are in his 
physieal possession, saunob ba pledged ander 
thia sestion, and Shankar Murlidhar vy, 
Mohantil Jaduram (4), whioh prosseded on 
the meaning to bs attashed to the word 
«gossession" in asstion 102, In this case S. 


(1) 21 B. 458; 2 Hom, L. R. 403; 12 Ind. Dec, 


N, 8 ) 837. 
( (2) 27 M. 424; 14 M. L. J. 68. 


(3; 40.497; 8 C.L. R. 393; 2 Ind, Dee (w s.) 


316. 
(4) 11 B. 704; 6 Ind. Deo, (s. s.) 463.* 
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left with O, a buffalo and a salf to be taken 
eare of during his absense from home, 0, 
sold the animals to M. 8S, med to resover 
them: Held that the bailment by S. to O. 
‘was a gratuitous one, or else a mere eustody 
by O for S.; that 8S, was, therefore, at the time 
of sale in csonstrustive possession of the 
animals and C. could not transfer to M. an 
ownership that he had not himself. 


These rulings and others of very resent- 


years whish I Shall briefly refer to indieate 
that the word “possession” as used in seotion 
178 does not mean a qualified possession sush 
as the hirer of goods has, or possession for a 
specific purpose. In the present earo the 
possession with Jasumal was for a specifia 
purpose, the ornaments were made over to 
him for rafe enstody, as Menghraj was mov- 
ing out of Hyderabad with his family owing 
to the prevalense of the plague, and they 
wers to be returned when demanded, I find 
it difficult to distinguish the present ease in 
principle from the oases that I have referred 
to above, and if juridical possession on the 
part of the pawnor is nesessary to protect 
the rights of the pawnee, then Jasumal had 
the bare eustody of the ornaments and oon- 
sequently sould not make a valid pledge of 
them. There have been some very resent 
eases where the word "possession" in seotion 
179 has been held to mean juridical posses- 
sion and not custody. See Seshappter v. 
Subramania Okeiiiar (5), and Roop Ohdnd 
Jankidas v. National Bank of India (6). In 
Leon Saubolle v. K. V. Seyne (7) plaintiff 
had lent on monthly hire a machine to the 
first defendant who pledged it with the 
second defendant. In a suit by the plaintiff 
to reoover the machine or its value, it was 
held that the possession of the first defendant 
was not possession under gestion 178 and 
plaintiffs were entitled to recover the mashine 
from the second defendant though he was 
bona fide pledgee for value, 

The diffieulty as to the meaning to be 
attashed to the word “possession” in seetion 
178 has been saused by the judgment of 
Beaman, J., in Nandlal Thakersey y. Bank of 


(5) 34 ey m 751; 40 M. 678; 30 M, L., J, 587; 
19 M. L. T. 8 
"n 43 Tad. “Cas, 976; 46 O. 842; 22 C. W.N, 


NC £0 Ind, Gas, 476; 28 C. W, N. $62. 
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Bombay (8). In this ease Beaman, J,, held 
that, for the purpose of making a valid pledge, 
all that ie necessary is so far as possession 
is sonserned that it shall not have been 
obtained from the owner of the person hav. 
ing the lawful eustody of the goods by an 
offense or by fraud. He further held that 
the quality of the possession under section 
178 is immateria], and that cases of qualified 
or imperfeet possession, that is, to possession 
to whieh the law has attached the right to 
possessory remedies, fall within the scope of 
geotions 108 and 178. Now, it is essential 
to sonsider the fasis of this ease and the 
siroumstanees under whieh Beaman, J., held 
the pledgor to be in the possession of tke 
goods whieh he pledged. Certain bales of 
cotton were entrusted to him as the muccadum 
of the plaintiff for warehousing and these 
he pledged with the Bank of Bombay. In 
the sourse of his judgment Beaman, J., said: 
"And it does appear to me that a ware- 
houseman who has his own ;eíías and 
godowns completely under his own sontrol, 
who may put locks on his door, who might, 
if goods deposited with him were wrong- 
fully taken from him, bring | an action for 
their resovery, is certainly ‘in possession’ 
of these goods, as long as they remain in hia 
charge.” He, therefore, held that the pledgor 
had sueh possession of the goods as to proteat 
a bona fide pledges. lt must further he 
remembered that the warehouseman was not 
a gratuitous bailee as in the present case, and, 
as held by Lord Ellenborough and in Nandlal 
Thakersey v. Bank of Bombay (8), in the oase 
of a gratnitous bailment of a shattel, the pos- 
session remains sonstruotively with the owner, 
If, in the ease before me, I had arrived at the 
sonslusion that the ornaments had been 
pledged with Jasumal, different sonsidera- 
tion would have arisen with regard to the 
nature of his possession, but, holding as I 
do, that he was only a gratuitous bailee, I 
sannot discriminate his ease from the deoi- 
sions to whioh I have referred to above, that 
he had only the oustody of the ornaments 
and was not in possession of them in ths 
sense in whieh the word is used in sestions 
108 and 178. Beaman, J., has himself realis. 
ed that there must be a point at which the 
Court would refuse to assept as possession 
within the meaning of geotion 178, mere 


(8) 4 Ind. Cas, 652; 11 Bom, L. R, $26 at p. 986, 
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physical detention, Ard as the cireum- 
stanees of the present ease show that Jasumal 
had merely the sustody of the ornaments, it 
differentiates the ease from that reported in 
Nandlal Thakersey v. Bank of Bombay (8). 
Beaman, J.’s judgment was reversed in 
Nandlal Thakersey v. Bank of Bombay (9), 
and Batehelor, J., after reference to the 
various desisions on the meaning of the 
word “possession” in sestion 178, said: “these 
eases suffise to show that though the Oourts 
have not used quite the same expression in 
attempting to lay down the exast seope of 
the sestion, yet they have agreed in thinking 
that mere possession is not sufficient,” and he 
feld that Lakhmidas, the warehouseman, 
had not that possession whieh under the 
section would have enabled him to make a 
valid pledge to the Bank. The Privy Council 
reversed the judgment of the Division Benoh 
and restored that of Beaman, J., bnt, unfortu- 
nately, have not discussed the ssope of the 
word "possession" as used in sestion 172, 
Their judgment is reported in Bank of Bombay 
v. Nandlal Thakerseydas (10), Their Lord. 
ships said that they felt it unnesessary to 
express any opinion on the eonstrustion of 
sedtion 17&, Indian Contract Aet, on their 
view of the faets of the case. The Privy 
Oounsil judgment, therefore, saareely affords 
any help in considering the scope of the word 
"possession" as used in seetion 178 and, 
as the facts of the sase before them were 
different to those before me, it sannot be 
aonsidered binding. The result, therefore, 
is that the ornaments were not in the 
possesssion of Jasumal within the meaning 
of section 178 so as to justify a valid 
pledge by him, and reapondents Nos. 2 to 
4 are not entitled to hold them as pledgees, 
There remains the point raised by Mr. 
Dipehand in his oross-objestions to the appeal, 
that the lower Court was in error in holding 
that the suit was not barred by the agree- 
ment of llth July 1914, After the plaintiffs 
eame under the proteotion of the Court of 
Wards, the latter called upon respondent No. 1 
and respondents Nos. 2 to 4 to aesount for 
the ornaments, Ox the 9th February res. 
' pondent No. 1 offered to some to an amisable 


(9) 5 Ind. Cas, 457; 12 Bom. L R. 316. 

(10) 17 Ind, Cas. 683; 87 B. 122; 12 M. L. T, 649; 
(1913) M. W. N. 39; 16 Bom LL.B 1; 24 M. L. 
J. 176; 17 C. L, J, 146; 17 O. W. N 358; 40 I. A. 1 
(P. 0), 
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settlement and an agreement was drawn up 
to whieh the Oourt of Wards, Jamnabai, 
daughter of Jamnadas, respondent No, 1 and 
respondent No. 4 were parties. It was pro- 
vided by this agreement ¿nier alza that, after 
the valuation of sale of the ornamenta in the 
possession of respondent No. 4 whieh were 
pledged with him by Jasumal, anda similar 
valuation and sale of: the ornaments whieh 
were in the possession of Jasumal, and after 
adding to the same the sale proseeds of the 
ornaments admittedly sold by Jasumal a sum 
of Rs, 4,000 will be paid to respondent No. 4. 
If, however, the sum of Rs. 4,000 was not re- 
alised in the manner stated above the deficit 
was to be equally made up by Jamnabai and 
Jasumal, if, however, there was a surplus it 
was to be shared equally by these two. [am 
inelined to agree with the lower Court in its 
view that what was intended by the agreement 
was, that both Jasumal and Jethanand were to 
hand over the ornaments in their possession 
to the Court of Wards and that the latter 
would smell them and distribute the proseeds 
in the manner indieated above, Jethanand, 
however, insisted on his being paid the sum 
of Ra, 4,000 before he was prepared to part 
with the possession of the ornaments, and the 
Court of Wards naturally refused to do this. 
The result was that, as the agreement fell 
through, the Court of Wards filed its suit on 
its original eause of astion. Now, in my 
opinion, the agreement admits of only one 
interpretation and that is, that Jethanand was, 
in the first instanee, to hand the ornamenta in 
his possession to the Court of Wards, whish 
would then be bound to earry out the terms 
of the agreement, but he deslined to do so, 
poless the Rs, 4,000 were first paid to him. 
The Court of Wards rightly deslined to assede 
to his request, Mr. Dipshand argued that 
thers is nothing to show that the agreement 
was mutually reseinded. But if both the 
parties to a eontraet fail to perform their 
resiproeal promises, the one wilfully, and the 
other besause he was not bound to fulfil his 
part, unless the other had fulfilled his pre. 
liminary part, the sontraet itself olearly same 
to an end by the aet of both parties. Ia the 
present ease the performanse by Jethanand 
was a eondition presedent toa elaim for 
performanee by the Court of Wards. Now, in 
the question whether the one party is set 
free by the astions of the other, the real 
matter for sonsiderafion is, whether the ast 


312 
AMIB ALI ©, IQBAL ALI, 


or eondnot ofthe one do cr do not amount to. 


an intimation of an intention to abandon and 
altogether refuge the perfomance of the 
sontrast, The sation of the Court of Wards 
in the present ease unmistakeably shows that 
they abandon the sgreement thet was entered 
into, and the result is that a renunciation of 
the agreement relegates ‘the parties to the 
original position in which they were before 
the agreement wasentered into. I am, there- 
fore, of opinion that the lower Court was cor- 
rect in its finding that the suit was not barred 
by the agreement of July 1914. 

There is no substanee in the agreement as 
to limitation, as there ean be no doubt as to 
the applicability of Artisle 145, Limitation 
Ast. I would, therefore, reverse the desree of 
the lower Court and pass the following deorse: 
Deoree for the plaintiffs against Jasumal for 
the return of the ornaments tbat are still in 
his possession out of the ornaments that were 
deposited with him and which were brought 
in Court and for the payment of a sum of 
Rs. 1,221-4.3, the amount realised by him ont 
of a part of the ornaments deposited with him. 
This sum is payable with interest thereon at 
the rate of 8 annas per sent. per mensem 
from the dates when the ornaments were 
sold, as shown in Hixhibit 130 of the lower 
Court, until realisation, 

Deoree for the plaintiff against respond. 
ents Nos, 2 to 4 for the return of ornamepte 
produced by them in the lower Court. 

Costa of the lower Court and on appeal to 
be borne by the respondent No. 1, Jasumal. 
Respondents Nos, 2 to 4 to bear their own 
costs, | 

Kenney, A. J.O,—I concur. 

Decree reversed, X 





OUDH JUDICIAL COMMISSIONER’S 
COURT, 
Skconp Civit, Arrears Nos, 48 AND 100 
or 1920, 
July 1,1920. 

Present:— Mr, Wazir Hasan, A. J. C, 
AMIR ALI—PraAINTIFF— À PPELLANT 
VETEUS 
IQBAL ALI AND ANOTHER—DEFENDANTS— 


RESPONDENTS. 
Compromise- Parties how far bound to fulfil obliga. 
tion—Conditional decree, whether can be passed, 
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Where the several conditions of a deed of 
settlement constitute elements of consideration 
moving from one party towards the other and 
thereby resulting in the entire settlement, every 
one of the parties is bound to fulfil the obliga. 
tions which he undertakes to perform in regard , 
to any other party to the settlement, and cannot be 
permitted to do otherwise, Where, in such a 
case, one of the parties to the settlement comes 
into Court to enforce that part of the settle. 
ment which is in his favour, the Court has 
power to pass a decree in his favour conditional 
on his performing his obligations towards the 
other parties to the settlement, [p. 814, col, 1.] 


Appeal against the deeree of the District 
Judge, Rae-Bareli, dated the llth February 
1920, upholding that of the Munsif, Raw 
Bareli, dated the 8th September 1919, 


Mr. Haider. Husain, for the Appellant. 
Mr. Gokul Prasad, for Respondent No. 2. 


JUDGMENT.—Amir Ali, Abid Ali and 
Iqbal Ali were thres brothers. Abid Ali 
died on the 25th August -1900, Musammat 
Sughra Bibi is his widow. After the 
death of Abid Ali a dispute arose between 
Amir Ali and Musammat Sughra Bibi as 
regards certain properties to whieh each 
laid his or her slaim. This led to the 
institution of a suit by Amir Ali in the 
year 1912 against the widow for possession 
of properties mentioned in List A to the 
extent of a 6-annas skare and for the 
whole of the properties mentioned in List 
B of the lists attashed to the plaint of 
that suit (Exhibit 6). Before that suit 
was desided, the parties entered into a settle- 
ment to which the third brother, Iqbal 
Ali, also joined. This settlement was 
embodied in a formal registered dooument 
of the 23rd September 1912, the result 
of whioh was that Amir Ali’s suit 
adverted to was withdrawn and as 
dismissed, 


juet 
euch 


The properties whieh were dealt with by 
the settlement mentioned before were of 
four distinet classes. The first one is 
deseribed in the" compromise as being 
owned, possessed and enjoyed in proprietary 
rights by the widow, Musammat Sughra Bibi. 
The sesond is aerfain proprietary and 
mortgagee interests ina village called Mur. 
shidabad, The third olass comprises certain 
houses in the town of Ras Bareli, The 
fourth item dealt with by the sompromise 
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is à deposit in the Post Offieae Savings 
Bank to the oredit of the deseased Abid Ali. 
This money was admittedly resovered by 
Amir Ali sometime early in 1915 and has 
since then been in his possession. 

The suit, out of which the present 
appeals arice, was brought by Amir Ali 
against Musammat Sughra Bibi and his 
brother, Iqbal Ali, fora deolaration that the 
properties situate in Murshidabad, whioh 
were dealt with by the sompromize, (as I 
have stated before) were in the possession 
of the plaintiff and that he was a proprietor 
of them to the extent of a 10-pies 
10. kirants share and a mortgagee of a l- 
anne share inthe same village. The widow 
in her defense attacked the compromise, 
the legality of it, and in the end asked 
for the dismissal of the plaintiffs suit 
altogether, The learned Munsif of Rae 
Bareli gave & deoree to the plaintiff, but 
imposed a oondition to the following 
effeat; — The plaintiff shall deposit the 
amount of Ra, 2,444 in Court witbin one 
month from to-day, In default, the suit 
shall stand dismissed with costs, The 
amount can be withdrawn from Court on 
the joint applisation of Amir Ali, Musammat 
Sughra Bibi and Iqbal Ali, either for purcha£. 
ing properties in the name of Sughra Bibi 
in terns of the deed in suit, or for being 
deposited in the Savings Bank so that the 
amount may earry interest and the money can 
he withdrawn from the Savings Bank on their 
joint application for purshasing properties in 
the nsme of Sughra Bibi." 

The plaintiff, aggrieved by this deeree, 
appealed to ihe Court of the Distriet Judge 
of Rae Bareli, who dismissed the appeal 
and affirmed the desree of the Court of 
first instance in its entirety. Musammat 
Sughra Bibi also applied from the Munsif’s 
decree. Her appeal met the same fate 
as that of the plaintiff. These two appeala 
have been lodged against the two deeress, 
just now mentioned, of thé District Judge 
of Rae Bareli. I have, therefore, under 
the sireumstances, nee seizin of the 
whole oase, 

So far as Appeal No. 100 of 1920 is son- 
serned, the memorandum of the grounds of 
appeal to this Court disaloses no point of law, 
a desision of whish gould have the effest of 
modifying or altering in any manner the 
deeree of the lower Appellate Oourt Ground 
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No, 5, on the face of it, appears as if it were 
involving a question of law: buton my question- 
ing the learned Pleader for Musammat Sughra 
Bibi it resolved itself only to au inferenee 
drawnfrom the questions of fact raised in the 
previous grounds, It is true that the learned 
Distriet Judge, in considering the sase raised 
by Musammat Sughra Bibi in appeal before 
him, made some errors of faot whiob, it ia 
sontended, must have influensed his decision 
on the questions of faot as a whole. The 
glaring mistake upon whish the ]learned 
Pleader for Musammat Sughra Bibi lays great 
emphasis, is that the learned Distriat Judge 
has treated the property of the first olase, 
whioh I have mentioned before, as belonging 
to the husband of thelady. In the absense 
of any substantial basis for such an infer- 
enoe, it is not possible for me to eonjeoture 
that the result of the deaision of the learned 
District Judge on this point would have been 
different if he had not made this mistake of 
fast, I must aesspt, therefore, the findings 
of fast arrived at by the learned Distriat 
Judge and, so far as the grounds raised 
in the appeal of Musammat Sughra Bibi 
are concerned, they must be rejested as wholly 
untenable. 

Coming to the appeal of Amir Ali, No. 48 
of 1920, I have to decide two questions, It 
is admitted that Amir Ali did not comply with 
the gondition as fo the deposit of the money 
laid down in the deoree of the Court of frat 
instance. His Isarned Counsel, however, 
argues, on the strength of the fasts stated in 
au affidavit filed in this Court, that Amir Ali 
was guilty of an error of judgment founded 
upon an information whieh he reosived from 
the alerk of his Pleader, as to the result of his 
oase and that, instead of depositing the money 
in Court, he under that mistake deposited it 
iv the “Allahabsd Bank, Rae Bareli Branch, 
on the 26th September 1919 in his own 
name, As I have some to the sonclusion 
that the plaintiff is entitled to a variation of 
the deoree of the Courta below 80 as to permit 
him to make a fresh deposit in terms of the 
decree that I may eventually pass in this 
ease, it will serve no useful purpose to pursue 
the pointof delay in depositing the money, 
It has been argued before me, as if was 
argued before the lower Appellate Court, that 
the imposition of the sondition on the 


plaintiff's legal right for the declaration with 


regard to the property in suit was improper 
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and that this Court should dissharge the 
imposition. In support of this sontention it 
was argued that the severaleonditions in the 
deed of settlement of the 23rd September 
1912 are independent of eash other and, 
therefore, relief under one sondition cannot be 
made subjest to the performance of any other 
eondition in the deed of settlement. This 
proposition is supported by  referenee to 
sertain desisions of the English Courts— 
Green v. Low (1) and Phipps v. Ohild (2). 
As to whether conditions in & deed of 
agreement between several parties are 
independent of eash other is a question whioh 
must depend upon the interpretation of the 
partieular agreement, In the sage of Green 
v, Low (1) the Court held that the conditions 
were independent of eash other. I may 
further observe that the defense set up in 
that sase was one of option to reseind the 
whole sontrast in view of the plaintiff's 
failure to perform his part of it. In the ease 
of Phipps v. Child (2) the defence slaimed to 
set off a certain sum of money due to the 
defendants on the basis of an antesedent and 
independent transastion, The Court did not 
give effest to this defense. 

In the ease before me I am slearly of 
opinion that the several conditions of the deed 
of settlement sonstitute elements of sons 
sideration moving from one party towards 
another, and thereby resulting in the entire 
settlement. lt isto be remembered that this 
.eompromise intends to and does, asa matter of 
faot, settle the disputes among the several 
members of the family. It must be held, in 
my opinion, that every one of the parties to 
this eompromise is bound to falfil the obliga- 
tions whioh he undertakes to do in regard to 
any other party to the same settlement, I go 
a step further and hold that they are not only 
bound to do so, but that they earnot be 
permitted to do otherwise. With regard 
to a oompromise of a similar nature their 
Lordships of the Privy Council held that a 
party who has seoured substantial benefit 
under the terms of the sompromise cannot 
be permitted to deny the benefit of the other 
eonditions of the compromise in favour of the 


(1) (1856) 52 E. R. 1249, 2. Jur. (x. 8.) 848; 4 W, 
R. 689; 22 Beav. 626; 27 L, T. (o. S.) 269; 111 R. R. 


510. 
(2) (1853) G1 E, R. 1074; 8 Drew, 709; 106 R. R. 
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ot parties to it, [See Kanhai Lal v. Brij Lal 
3). 

The sesond point whioh I have to sonsider 
is the propriety of the deeres in imposing 
sonditions on the relief whieh the Courts 
below have granted thereby to the plaintiff 
Amir Ali, In view of the sonstrustion of 
the terms of the sompromise, whish I have 
just now expressed my opinion upon, if 
follows that the plaintiff | should not be 
given a deeree in enforseement of his own 
rights under the sompromise without being 
sompelled to respest the rights of others to 
the same settlement, I am of opinion that 
the Courts below were perfectly within tbeir 
rights to impose a condition of the nafure 
whieh they have done upon the relief they 
granted to the plaintiff. The jurisdietion of 
the Courts of Equity in imposing aush con. | 
ditions is unquestionable. “Courts of Justice 
in India, in the exersise of their mixed 
jurisdistion as Oourts of Equity and Law, are 
at full liberty to pass eonditional deerees to 
suit the exigencies of sash partisnlar sase 
upon the prinsiples which have been so well 
stated by Mr. Justice Story in his selebrated 
work on Equity Jurisprudence, Lith Edition, 
sections 27 and 28"— [Vide the remarks of 
Mr. Justice Mahmud in Abdul Kadir v, Salma 
(4)}. But I am not at all satisfied that the 
condition whish the Munsif imposed on the 
plaintiff does suit the exigensies of this 
partioular onse. It is impossible, in view of 
tbe strained relations between the parties, 
that they would ever make a joint applisa- 
tion to withdraw the money from the Court 
for the purpose of investing it in purchasing 
immoveable property for the benefit of Musam- 
mat Sughra Bibi, The money would oon. 
sequently lie dormant, Under the terms of 
the compromise, this money was to be invested 
in the purchase of immoveable property, the 
profits of whish shall have gone into the 
hands and enjoyment of Musammat Sughra 
Bibi for her life. It is true that no time 
limit is fixed in the aompromise as to the 
purchase of immpveable property; but if no 
sush limit is 4xed it should have been effeoted 
within a reasonable time from the date of the 


(8) 47 Ind. Cas. 207; 40 A. 487; 23 C, W. N. 914 
8 L. W; 212; 24 M. L T. 23; 85 M. L, J. 459; 16 A. L. 
J. 825; (1918) M. W, N. 709; 28 C. L. J. 824; 6 P.L. 
W,294; 20 Bom, L, R. 1048; 45 I. A, 118 (P. O.). 
Deo. (N. s.) 1119. 
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eompromise, Amir Ali did not withdraw 
the money from the Savings Bank till so 
late as February 1915, nor has he invested 
it in the purehase of immoveable property 
s0 far. This inaction on his part has resulted 
in obvious detriment to Musammat Sughra 
Bibi, and in the airoumatanses of this ease, it 
is impossible for me to allow such a state of 
things to eontinue. I have, therefore, come 
to the oonslusion that the deoress of the 
Courts below should be diseharged and a 
deeree be prepared in the following terms :— 
The plaintiffs suit be deoreed on eondition 
of his depositing the sum of Hs. 2,344 in the 
Rae Bareli Branah of the Allahabad Bank, 
Limited, to the credit of Musammat Sughra 
Bibi within thirty days from this date, The 
interest on this deposit shall aeorue to the 
benefit of Musammat Sughra Bibi, but she 
shall not be entitled to withdraw the eapital 
money from the Bank, On the other hand, 
the plaintiff will be entitled to negotiate for 
the purshase of some immoveable property 
and to purehase it with the money so deposit- 
ed. In ease Musammat Sughra Bibi refuses 
to withdraw the money and hand it over 
to the plaintiff for the purpose of making the 

aforesaid purehase, it would remain in the 
’ Bank and she will continue to reaeive interest 
for her life. The respondent, Musammat 
Sughra Bibi, would beat liberty to hand over 
a aopy of this deoree to the Bank for oom- 
plianee, I express no opinion with regard 
to the rights which may asorue to the parties 
of this sompromise after the death of Musam- 
mat Sughra Bibi, bat, obviously, those rights 
will be subjeat to its sonditions, 

I ascapt the appeal of Amir Ali and, with 
a view to give effect to the deoree whioh 
1 desire to pass in this oase, I also accept 
the appeal of Musimmat Sughra Bibi, dis- 
sharge the dearees of the Courts below and 
order that a fresh deeree in terms of what 
1 have stated before be prepared in these 
appeals. J make no order as to costs in any 
of the two appeals. 


Appeal No, 48 accepted, - 
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COURT OF THE ELECTION COMMIS. 
SIONERS, PUNJAB. 
PETITION UNDER ErkOTION RULES. 
April 1, 1921. 

Present: ~Mr, F.W. Kennaway, Khan Bahadur 
Sheikh Abdul Qadir and Kanwar Dalip Singh, 
Commissioners. 

Chaudhri GOVARDHAN DAS—PETITIONER 
versus 
Rao Bahadur Chaudhri LAL CHAND— 


RESPONDENT. 

Election Petition—Returning Officer, improper re- 
fusal by, to receive momination paper, effect of— 
Seconder, name and signature of, not given in proper 
space in nomination paper, effect of—Punjab 
Electoral Rules, Sch. IV, rr. 2 (b) and 2 (a)— 
Corrupt practice—Costs, 


It is obligatory ona Returning Officer to receive 
a nomination paper of a candidate relating to the 
constituency of which heis the Returning Officer, 
provided it is presented fo him within the time 
prescribed, If he improperly and without justifica- 
tion refuses to receive a nomination paper, the 
presumption would arise that the election has been 
seriously affected, and the improper refusal is so 
grave an irregularity that the presumption would 
require the strongest and most conclusive proof 
for its rebuttal, and it Hes heavily on the candidate 
alleging the validity of the election, to rebut the 
presumption so raised. [p. 817, cols. 1 & 2.7 

The mere fact that the name and signature of 
the seconder of a candidate seeking election do 
not appear in the space provided for the purpose in 
the form of nomination, but are given in another 
portion of the form, would not render the nomina. 
tion invalid. [p. 319, cols, 1 & 2,] 

"ho refusal by a Returning Officer to allow a 
candidate to approach him with his nomination 
paper would not, without proof of corrupt motive 
or intention, amount to a corrupt practice within 
the meaning of rules 2 b) and 2 (a) of 
Schedule 1V of the Punjab Electoral Rules, [p 321, 
col. 2.] 

The Returning Officer cannot be made a party 
respondent in an inquiry into the validity of an 
election, and where such inquiry is mecessitated by 
the action of the Returuing Officer, the parties 
should be left to bear their own costs, even though 
the reswlt of the inquiry may be to render the 
election invalid. [ p. 821, col. 1,] 

REPORT,—Hao Bahadar Chaudhri Lal 
Chand, O.B.E., Plesder, Rohtak, was returned 
without a eontest for the North-West Rohtak 
(non-Mubammadan) Constitueney. His elea- 
tion has been called in question by a petition 
presented by Ohandhri Govardhan Das, on 
the grounds set out therein: the petition is 
published under Notifieation No. 1028, dated 
the llth January 192], in the Punjab Govern. 
ment Gazette, 

The petitioner does not claim a deslaration 


that he himself has been duly *lested but 
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merely asks that the return of the respondent 
be deolared void. 

The evidence prodused by the parties was 
taken at Lahore, but as we wore not satisfied 
that the enquiry made was anuffisient, we 
prosesded to Rohtak and heard a number of 
witnesses on the spot, which we also 
inspected, 

The fasta whish we find proved by the 
evidense taken are as follows :— 

There were two Constitueneies in Rohtak 
District ; one that of South East Rohtak, of 
which the Offisiating Deputy Commissioner, 
Khwaja Rahim Bakhsh, was the Returning 
Officer, and the other that of North-West 
Rohtak, of which Chaudhari Sardar Ali, 
Revenue Assistant, was the Returning Offiser. 
Ohaudhri Govardhan Das was eligible asa 
sandidate for North-West Rohtak. 

On Oatober 4th, 1920, Chaudhri Govardhan 
Das, who is a very simple person, presented 
to the Officiating Deputy Commissioner an 
applieation to be considered a. candidate 
for membership of the Legislative Oonnsil, 
The Offisiating Deputy Commissioner passed 
this application on to Lala Nand Lal, Hatra 
Assistant Commissioner, who, on November 
Ist, passed an order .to the effeot that the 
applisation was premature, that a proper form 
should be obtained from the District Officer 
and filled up, and that it should then be pre- 
sented by Chaudhri Govardhan Das in person 
on the 8th November before noon. 

On the Sth November between & and 
10 a.m, Chandhri Govardhan Das attempted 
to enter the Court-room of Ohaudhri Sardar 
Ali with a nomination paper or papers, but 
he had hardly entered the room before 
Ohaudhri Sardar Ali harshly ordered him 
to leave, Chaudhri Govardhan Das there. 
upon prosesded to the residensa of Khwaja 
Rahim Bakhsh, Offisiating Daputy * Com. 
missioner, about 100 yards from the 
Distriat Courts: he was admitted to see him 
and made some representation to him buf, 
not being satisfied, repaired to the house of 
Mr. Lamasreft, Superintendent of  Poliee, 
some 300 yards distant, eomplained to him 
and asked his help: he told Mr, Lamacraft 
that Chaudhri Sardar Ali had refused to 
take his nominatien paper and had told him 
to slear out of his Court ; that he had reported 
this to Offisiating Deputy Commissioner who 
had told him that he would see him in bis 


Court. 
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Mr. Lamasraft, whose astion we eousider to 
have baen natural and propsr, wrote a short 
note to the Offisiating Daputy Commissioner, 
stating what Chandhri Govardhan Das had 
told him and esking if the Offisiating Daputy 
Commissioner oould help him. Thia note 
Ohaudhri Govardhan Das took to the house 
of the Offiaiating Dapnty Commissioner who 


‘refused to take it and told him to some to his 


Court whither he was abont to prosaed.. 
Then, probably about 11-30 am, the Offisiat- 
ing Deputy Commissioner went ovarto his 
Oourt.room. There, at 11.45, Chandhri 
Govardhan Das presented to him Mr, 
Lamaoraft's latter and at least ona nomination 
paper, The Offisiating Daputy Commissioner 
states that, not approving of Chaudhri 
Govardhan Das's astion in going to the 
Superintendent of Poliss, he only read one 
or two lines of the letter then tore it up 
and threw it into the waste-paper basket: 
he took no action on it. As regards the 
nomination paper he says that he did not 
even look at this paper but sent it straight 
into his office: he adds that, so far as he 
recollests, he did not even know at that 
time that Ohandhri Govardhan Das was 
a aandidate, beaanse he did not look at the 
momination paper and had forgotten about the 
previous application of Ostober 4th alraadg 
mentioned. 

At 12-7 on the same day Chaudhri 
Govardhan Das prsaented a second nomina- 
tion paper to Chandhri Sardar Ali who at 
onse rejested it on the ground that it had 
bsen presented after 12, o’elosk, whioh was 
the latest time for the presentation of nomina. 
tion papers. 

On the following day, whieh was the 
day of the sorutiny, fhe respondent Rao 
Bahadur Chaudhri Lal Ohand, O. B.E., being 
the only eandidate, was declared by Chandhri 
Sardar Ali to be the returned candidate 
for the North. West Rohtak Constituensy. 

In the South East. Rohtak Oonstituenoy, 
of whioh the Officiating Daputy Commis. 
sioner was thg Raturning Officer, the 
scrutiny also took plasa on that day and 
Ohaudhri Govardhan Das's nomination paper 
eoming up for sarntiny was, of sourse, rejected, 
sinas ib was for the North. West Rohtak Con. 
Btitueney, of whieh the Offisiating Depnty 
Oommissioner was not the Raturning Ofiser, 
There were other grounds also for its rejestion 
whieh will be referred to later, 
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The questions which we have.to sonsider on 
these facta are— 

(1) Whether there has been any irregul- 
srity in respest of a nomination paper, 
and 

(2) If so, whether the result of the 
election has been materially affested there- 
by. (Rule 42 (1) (c) of the Panjab Blestoral 
Rules). 

On the first question we find no diffienlty: 
it is abundantly elear, fromthe above resital 
of the facts of the aase, that there was more 
than one irregularity aommitted in respeot 
of the nomination paper. It is suffieient 
for eur purpose, however, to reaord our finding 
that Ohbaudhri Sardar Ali’s action in refusing 
Chandhri Govardhan Das acesss to him in 
order to present his nomination paper, was 
a grave irregularity. 


The seoond question involves more diffisul- 
ty. It is argued for the respondent that, 
even if Ohaudhri Sardar Ali had reesived the 
nomination paper that nomination paper 
would bave inevitably been held to be invalid 
at the subsequent serutiny besause, as is 
shown by the Officiating Deputy Commis- 


sioner's order, that paper was not signed by l 


the sesorder, whore name was not even’ 
given in the paper, and that no stamped 
deslaration (of the appointment of an eleation 
agent) on stamped paper was reseived with 
it It is further pointed out, thongh the 
Officiating Daputy Commissioner had not 
noticed it, that the name of the constituenoy 
is wrongly described as “Tahsil Gohanas 
and Rohtak” instead of " Nort- West Rohtak 
non-Muhammadan,” and that the number of 
the proposer's and sesonder’s names in the 
Electoral Roll are nof given. It is, therefore, 
urged that the result of the eleotion would 
have been the same and thus was not 
materially affeated by Chaudhri Sardar Alis 
action. We have given to this argument our 
most sarnest sonsideration, but find ourselves 
unable to accept it. The way in whioh we 
look at the matter is this :— e 


It will be aoncaded that it is obligatory 
on a Returning Offieer to reseive a nomination 


paper, relating to the constifuensy of whish . 


he is the Returning Offiser, provided that 
it is presented to him within the time pre- 
soribed, It would be sbsard to suppose other- 
wisa, and it has not even been considered 
nosessary by the Loagislatura to lay down in 
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so many words that a Returning Offieer shall 
receive suah a nomination paper so presented 
to him: it has, indeed, enjoined on him by 
Regulation 8 in Punjab Government Notif- 
eation No. 9, dated the 3ist July 1920, that, 
on the reseipt of & nomination paper within 
the time preseribed, he shall enter on it 
certain particulars, and this he obviously 
sould not do unless he reseived it, Now the 
obligation to receive a nomination paper 
would not be laid upon the Returning Officer 
unless the carrying out of this obligation were 
not material to the eleotion, as it manifestly 
is. Consequently, the moment a Returning 
Officer has, improperly and withont justifiea- 
tion, refused fo reseive & nomination paper 
sought fo be presented to him within the 
time preseribed, the presumption arises that 
the resalt of the eleation has been materially 
affected. "The improper refusal of a nomina- 
tion paper by a Returning Ofiser is, in our 
view, 80 grave an irregularity that this pre- 
sumption would require the strongest and 
most sonelusive proof for its rebuttal, and 
it lies heavily on the respondent to rebut the 
presumption so raised. 


We do not think that the oorrestness of 
the above proposition is open to doubt, but 
in support of the general prinsipla we may 
refer to the following eases in English 
Eleotion Law, both Statute and Common. By 
section 13 of the Ballot Ast, 1872, no elestion | 
shall be deslared invalid by reason of a 
non-somplianee with the Enles for Parliaments 
ary Eleations, if the election was sondusted 
in aeaozdanse with the principles laid down 
in the body of the Act, and sueh non som. 
pliamse did not affeot the result of the 
eleation. 


The judgment in the Islington case (1) 
is to the effeet that, where thera have 
been transgressions of the law committed, 
even without any corrupt motive, by the 
Returning Offiser, and the Court sees 
that the effest of those transgressions was 
sush that the elestion was nof really eon- 
dueted under the existing elestion laws, or 
it is open to reasonable doubt whether those 
transgressions may not have affestad the 
result of an elestion and it is uneertain 
whether a candidate has really been elested 
in assordanse with the lawa. in foros, relating 


(1) (1921) 5 O^ M, & H. 120, 
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to elections, the Court is then bound to 
deslare the elestion void: further, that it 
rests on the respondent to prove that such 
an infraction of the law did not and could 
not aífest the result: the previous ease of 
Gribbin v. Kirker (2) to the same effeat was 
approved in the Islington case (1). (Rogers on 
Eleetions, Volume II, pagea 256 and 65— 
9th Edition of 1918). 


In dealing with oasea of intimidation, which 
is only another form of undue influence, to 
which the oireumstapees of the present oase 
render it analogous, the English  Eleotion 
Judges have gone even further. Thus, 
in the North Durham Oounty case (3), Baron 
Bramwellsaid that, where the result of the 
election might have been affeoted it was, in 
his judgment, no part of the duty of a Judge 
to enter into a kind of ssrutiny to see whe- 
ther possibly or probably even, or as a matter 
of eonelusion upon the evidenee, if the undue 
influsnes had not existed, the result would 
have been different. What the Judge had 
to do in that sase, he observed, was to say 
that the burden of proof had been sast upon 
the sonstitnency whose condust was inorimi- 
nated, nnless it oould be shown that the gross 
amount of intimidation exersised could not 
possibly have aífeoted the result of the elec- 
tion, if ought to be deolared void. e 


In the North Meath case (4), it waa 
said by Andrews, J., speaking of 
general spiritual intimidation, ‘I think 
it slear that if the result of the eleation may 
be reasonably believed to have been affested 
thereby, the Court cannot be oalled on, befpre 
voiding the elestion, to determine asa matter 
of fact that, if this influenae had not existed, 
the result of the eleetion would have been 
different," 


In Dawes v. Kensington (5), a Returning 
Offiser had wrongfully refused to nominate one 
of the sandidates on the ground that he would 
not give security for the Returning Officer's 
expenses and the eleotion was avoided in 
consequenee, 


(2) (1878) 7 Ir. R. C. L, 80. 

(8) (1874) 2 OM. & H. 162. 

(4) (1892) 4 O'M. & H, 185. 

(5) (1874) 9 O. P. 720; 43 L.J. C. P. 870; 30 L, T, 
910; 22 W, B. TOT. ` 
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Similarly, in the Mayo case (6), where 
the Sheriff had refused to reeeive a nomination 
besause the sandidate had not appointed an 
expense agent, the elestion was dealared void. 


As stated in Parker’s " Elestion Agent and 
Returning Offiser", 3rd Hditiov, page 526, 
the mandatory provisions of a Statute must be 
obeyed or fulfilled exactly or the eleation will 
be deslared void.” 

We venture to express our soncurrence in 
tha diota in the Islington (1), North Durham 
Oounty (3) and North Meath cases (4) and, as a 
result, do not oonsider that we are ealled on 
to determine as a matter of fact that, ifethe 
Returning Offiser, Chaudhri Sardar Ali, had 
not been guilty of sush grave irregularity, 
the result of the election would have been 
different, Although not feeling bound 
to do so, we will however, resord our 
findings upon the points raised on behalf of 
the respondent. 

In the first plase, we would observe that 
the question of the actual effeat of Chaudhri 
Sardar Alis conduet on the election involves 
the initial difficulty that, in order to deter- 
mine that effect, we have to make inferenaes 
and assumptions as to the possible or probable 
future astions of parties which are, of sourse, of 
themselves hypothetieal. We have to assume, 
for instanee, that Chaudhri Sardar Ali would 
not have examined the nomination paper at 
the time and have pointed out any errors or 
omissions apparent on the fase of it, and that 
Chandhri Govardhan Das would not then 
have gone away and sorrested them or had 
them corrected. Again, we should have to 
assume that Chaudhri Govardhan Das would 
not have had another nomination prepared 
and put it in within the time prescribed : 
we know, as a matter of aotual faet, that 
he did have a second nomination paper pre- 
pared (whether before he firsb went to 
Chaudhri Sardar Ali or subsequently wonld 
be a matter of argument on the evidense), 
and that that nomination paper was actually 
put in, though, Gwing to the time which he 
spent in applying to, the Deputy Commis. 
sioner and to Mr. Lamaeraft, it was presented 
after the time preseribed. 

Secondly, we should have to find that, as 
a matter af fast, which would have to be 
striotly proved, the mot serious defeot in 
the nomination paper, namely the omission 


(0) (1874) 2 O'M, & H, 191. 
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of the name and signature of the sesonder 
really existed, Weare unabla to aesept the 
proposition that it has been proved that the 
name or signature of the seaonder were 
really absent. The evidenese to this effest 
sonsists solely of the order of Khwaja Rahim 
Bakhsh, Officiating Deputy Commissioner, 
and of the same Offiser’s statements before 
us, and we record with regret that we are 
unable to take these as snffieient proof. It 
is clear from what haa been already said 
that Khweja Pahim Bakhsh’s eonseption of 
his duty as head of the Distrist was, to say 
the least of it, defeotive, we think that he 
had aot acquainted himself with the eleation 
procedure and forms, and we sousider it by 
no means improbable that his order in the 
register to the effest that the name and 
signature of the sesonder were not given in 
the nomination paper is wrong, In that 
paper, beneath the name and description of 
the oandidate, there oosurs a schedale in 
four solumns for entry of the name, address, 
and voters’ number of the proposer and 
seoonder: the space opposite the words ‘taid 
kuninda’ or sesonder, has been left blank : this 
is a defect no donbt, but a formal defest, and 
the name and thumb-mark of the seconder are 
given below the sehedule in the space provided 
for the signature or thumb-mark of the seson. 
der. In view of the opinion whieh we have been 
eonstrained to form of Khwaja Rabim 
Bakhsh’s methods of work and of his know- 
ledge of eleetion prosedure, we think it 
possible, if not probable, that, when he 
recorded that the name and signature of the 
sesonder were nob given in the nomination 
paper, he was looking only at the blank 
space already mentioned. If we turn to his 
statements before us we find that, when he 
first appeared at Lahore on February 3rd 
he stated that, so far as his memory went, 
the names and signatures of proposer and 
sseonder were not there when he wrote his 
order in the register: he sould not swear 
that they were not. Yet at Rohtak on 
Maroh {2th he stated that he was quite 
sure that the signature of the sesonder was 
not on the nomination paper: he went on 
to add, however, and this is signifioant — the 
name is also still not in the space above for 
the sesonder’s name," He proceeded “I am 
now quite sure that neither proposer’s nor 
gesonder's signatures were on P.2 when I 
reeoived if and at the sorntiny " but again 
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said “I am not quite sure about the proposer’s 
signature.’” This oan hardly be desoribed as 
satisfactory evidenee upon whieh to base a 
finding thatthe nomination paper wastampered 
with subsequently to the serntiny, a finding 
which would follow from an aaseptanse of the 
sorrestness of the Officiating Deputy Commis- 
sioner’s order in the register. There is 
no other evidence whatever in support of 
80 serious a charge whieh was, indeed, never 
put forward on behalf of the respondent until 
the last day of hearing The nomination 
papers we know were given over direstly 
efter the serutiny to the Officiating Deputy 
Oommissioner’s Reader or to the Superinten. 
dent of his offiee, and the same evening 
were sent in a elosed eover by the hand of 
ihe Electoral] Kanungo, Shiv Lal, to the 
Reforma Commissioner at Lahore. 


As regards the stamped deolaration, one 
such declaration was duly attached to the 
other nomination paper presented to Uhaudbri 
Sardar Ali at 12-7 on the 8th November and 
we have no reason fo suppose that it sould 
not have been made within the time allowed 
by law for the deposit of such declarations 
with the Returning Offer. As to the 
remaining defects alluded to above, we need 
only say that we are not prepared to find 
that they would have saused the nomination 
paper *to be held invalid. 

We thus reject the arguments addressed 
to us on this point by the respondent’s 
Counsel and find that the result of this 
elestion has been materially affected by 
irregularity in respeot of the nomination 
paper of Chaudhri Govadhan Das. 


It remains to notise oertain other points 
whieh arise in the ease. It is prescribed in 
Regulation VII of Punjab Government Notif- 
sation No. 9, dated the 31st July 19920, 
that a nomination paper to be valid must be 
delivered to the Returning Officer before 
noon on the date fixed. It was argued on 
behalf of the petitioner that his other 
nomination paper, whieh was presented at 
12.7 to Ohaudhri Sardar Ali, was really 
within time within the meaning of the 
Regulation; “noon”, it was said, does not mean 
12 o'elosk but the time when the sun is at 
its meridian, and, sinse standard time, 
according to which the nomination® paper 
was 7 minutes late, is some 22 minutes in 
advange of the local time at Rohtak, therefore, 
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the nomination paper was really presented 
well within time. In support of this 
argument the petitioner's Counsel referred to 
Punjab Government  Notifiostion No. 23, 
dated the 28th October 1920, aseording to 
whish the time for serutiny of nomination 
papers is given as © 12 o'sloek noon,” as 
showing that a distinetion is drawn betwoen 
"noon" and “12 o'slosk”: and, secondly, he 
has advanced the proposition that the distino- 
tion is deliberate, sinse ordindary villagers 
would know noon ag the exact middle of 
the day, but not 12 o'elook, and in using 
the word "noon" the Legislature had this idea 
in mind. 

We find it somewhat diffieult to take this 
argument seriously, and we are certainly not 
impressed by the reasons advanced in its 
support. In the first place, the interpreta. 
tion sought to be placed upon the word 
"noon" ig a fistitions one: the word should 
be given its ordinary sacsepted meaning. 
In Webster's Dietionary the definition is ‘the 
middle of the day ; midday; the time when 
the sun is on the meridian; 12 o’sloek in 
the day-time,” showing that there is no such 
single fixed meaning as the petitioner's 
Counsel would assign to the word, ^ Noon," 
in the ordinary &eseptation of the word, 
means "12 o'slock in the day-time” and it 
would be for the petitioner to show éhat it 
means anything else. Secondly, the reference 
to Notifisation No. 23, dated the 28th 
Ostober 1920, goes rather against the 
petitioner than in his favour: in the ex. 
prassion "12 o'slook noon" the word noon," 
if not pleonastie, is plainly to be taken as 
explanatory of the words 12 o'elosk,? as 
fixing them definitely to mid day and not to 
mid.night, Thirdly, we are entirely without 
evidence as to what was the local time at 
Rohtak, oreven whether any losal time was 
kept at all, and whether it differed from 
standard time, Fourthly, as regards the 
argument that noon was meant to indicate a 
partionlar time to villagers we have not been 
shown that Government intended to legislate 
in this matter for the eonvenienes of persons 
who were ignorant of standard time and no 
evidence has been put forward in support of 
the proposition, On the other hand, if 
Government had intended looal time to be 
observed in these matters, wa should have 
gzpestod to find this definitely leid down 
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and elaborate instructions given to eneble 
Returning Officers throughout the Provina? 
to ascertain the exact losal tims in eaeh 
losality ; but we find nothing of the sort. 
Lastly, the petitioner himself never understood 
that noon meant anything but 12 o’slosk, 
the argument finds no plase in this petition 
and is manifestly an afterthought. We reject 
it accordingly. 

The allegations made in paragraphs If (a), 
IV, V and VI of the petition amount £o 
eharges of sorrupt praeties against Khwaja 
Rahim Bakhsh, Ohaudhri Sardar Ali and the 
respondent: under Rule 45 of the Panjab 
Electoral Rules we are required to inelude 
findinga thereon in this report. 


The petition does not state which of the 
corrupt prastices detailed in Sshedule IV of 
the Punjab Hleotoral Rules has been sommit: 
ted by each of the three persons named, buf, 
from the facts as set out in the beginning of 
this report, it will be apparent that their 
eonduot could only fall, if it falla at all, within 
the eategory of undue influence as defined in 
rule 2 of Part I of the Sohedule, namely 

interferenoe with the right of any person to 
stand as a candidate by means of injury (or) 
*resiraint." If the respondent had not aonnived 
at sush interference, then, if proved as 
against the two officials, the eorrupt practice 
would be one under rule Iof Part II of the 
Sehedule, We desire here to observe that, in 
respect to undue influenee, there is not gom- 
plete correspondence between the Punjab 
Hleotoral Rules and the Indian  Eleetions 
Offenees and Inquiries Aot (XXXIX of 
1920) Section 171-0 (1) of the Act ia 
entirely general and makes it an offense 
(punishable under  sestion 171-F., with 
imprisonment or fine or both) for ary ono 
voluntarily to interfere or attempt to interfere 
with the free exercise of any electoral right. 
The rule in the Schedule to the Panjab Elec- 
toral Rules, however, lays down definitely 
whatis to be sonsidered interference and the 
definition of the right interfered with is also 
different to the definition in the Ast, 


As regards the sohduet of the respondent, 
this is impugned in parapraph VI of the 
petition and we find that ib was expressly 
stated by the petitioner's Counsel, at the first 
hearing of the oase, that he did not press 
the shargos therain made. Moreover, al: 
though the nation of the two officials resulted 
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in advantaga to the rasponient, yet there is 
no evidenes bafore us that this gation was 
taken at the instausa of the respondent 
himself or evan with his gonnivance. He 
appears to hava been outside Khwaja Rahim 
Bakhsh's house when the petitioner went 
there with Mr Lamaoraft’s letter, and he was 
also in Chaodhri Sardar Ali's Court room 
when Chaudhri Govardhan Das putin his 
Other nomination paperat 12-7, but there is 
nothing whatever in the evidenae to show 
that he had any part in the proceedings of 
either of the two officials, ixo evidence in fast 
hes been oftered against the respondent, we 
desline to draw any inferenees against him, 
and we find that no corrupt prastisa has been 
proved to have besn sommitted by him or 
with his sconnivanes. 

Khwaja Rahim Bakhsh was not the Return- 
ing Offiser of this Constitueney, he had no 
duties imposed upon him in eonnoeation with 
the elestion therefor; there is no proof what- 
ever that he was endeavouring to assist the 
respondent by failing tə assist the petitioner, 
he did not interfere direstly with tbe 
petitioner's right to stand, we are sertainly 
not prepared to look upon his nation in respeat 
to Mr  Lamaoraft/s letter or the petitioner’s 
nomination paper or papara as indirect 
interferenca, and, whatever view may be taken 
by the Hxesutive Authority of his sondust as 
Offiaiating Deputy Commissioner, we cannot 
find that he was guilty of any corrupt 
prastioe, 

Chaudhri Sardar Ali’s ease is open to more 
doubt. By refusing to allow Ohanuhri 
Govardhan Das to approash him with his 
nomination paper it might be argued that he 
voluntarily interfered with the free exercise 
of the petitioner’s right to stand as a candidate, 
within the meaning of sections 17 O (1) and 
171-A (b) of the Indisn Elections Ofences 
and Inquiries Aost, thereby being guilty of an 
offence ; bat for the purpose of this report it 
is nesessary to find that this astion amounted 
to a corrupt practice within" the meaning of 
rule Z(5) and (2) (a) of Sohedule LV of the 
Panjab —Hleotoral ules, i.e. was the 
interference with the petitioner's right by 
means of "violence, injury, restraint or fraud 
or any threat thereof p 

Wrongful restraifit is defined in ‘seotion 339 
of the Indian Penal Code as the voluntary 
obstruction of any person so as to prevent that 
person from proceeding in any direoetion in 
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whioh that person has a right to proceed, and, 
although the word ' wrongful’ is not found in 
the rule quoted, we think that the definition 
may be adopted, for the purpose of this ease, 
as the meaning to be attached to the word 
'* restraint ” in the rule. 

That the petitioner’s right was directly 
interfered with and that he was obstrueted by 
Chaudhri Sardar Aliis plain, but we should 
require it still to be shown that that obstrue- 
tion was voluntary; it will ba notieed that 
the word voluntarily " is also used in section 
171.C of the Hisstions Offenses and Inquiries 
Act, “ Voluntarily’ ia thus defined i in section 
89 of the Indian Penal Code: “A person is 
said to sanse an effest ‘voluntarily’ when he 
sauses it by means whereby he intended to 
cause if or by means whieh at the time of 
employing those means he knew or had reason 
to believe to be likely to cause it.” 

The question of intention thus bssomas 
essential, and this is the oase also in the 
English law dealing with corrupt prastices 
at anelestion. There, "to constitute a sorrupt 
praastioe, it is essential that there should bea 
sorrupt or wieked motiva)" (Feoser’s Law of 
Parliamentary Hlestions and Hilestion Peti- 
tions, 2nd Edition, page 141). 

Now, there ia no real evidence of sorrupt 
motive on Chaudhri Sardar Ali’s part. He is 
not shown to have been acting with the objeot. 
of favouring the respondent, and we think that 
we should notbe fully justified in drawing 
any infsrense that this was his object, Mera 
suspision, however strong, cannot take the 
place of proof, It is possible to hold the 
view that he was unaware that Ohsaudhri 
Govardhan Das was an intending sandidate 
for election, that he was engaged in other 
work At the time when Chaudhri Govardhan 
Das sought to enter his Court and that, not 
wishing to be disturbed, he ordered him to go 
out: if this view is taken, then, although 
Ohaudhri Sardar Ali's astion may ba open to 
objestion on the ground that he ought not to 
have refused admission to any one on the day 
on which nomination papers ware to ba ra. 
ssived, yet it amounted to no mora than a 
default in his duties as an offisial If this 
was 80, if is unfortunata that Chaudhri Sardar 
Ali did not frankly admit the fast instead of 
denying, and adhering to his denial, that 
he had seen Chandhri Govardhan Das bafore 
noon on that day, We may remark here that, 
although Chaudhri Sardar Ali appeared 
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twise before us and had the opportunity of 
stating anything he wished in defense of his 
sondust, he appeared only as a witness, he was 
not spesifically put upon his defence and he 
was unrepresented by Counsel. There is no 
provision in the Indian, as there is in the 
English, Law for the Returning Offser being 
made a respondent in the oase, 

In the absense of sufficient proof of sorrupt 
motive or intention, it would not be safe to 
find that Chaudhri Sardar Ali has been guilty 
of a corrupt praotise, 

Under section ll of the Indian Hlestions 
Offences and Inquiries Ast we have full power 
to determine the allosation of costs Although 
the petitioner has been aueaessful, his oase was 
so badly presented to us that we were obliged 
fo aot under sestion 5 of the. Act and summon 
and examine of our own motion nolesa than 
ten witnesses whose evidense appeared to us to 
be material. Farther, nothing has baen 
proved against the sharaster or conduat of 
the respondent and it would be unfair to 
saddle him with the petitioner's sosts. The 
proceedings have baen necessitated by the 
astion of a Government Offisial, Ohaudhri 
Sardar Ali, (who, sinse he sould not ba made 
a respondent, sannot be ordered to pay costs) 
and we do not think that the Government 
Advosate, who appeared at the Lahore hesr- 
ings, is entitled to slaim his sosts on behalf 
Sof Government. 

We, therefore, decide to leave each party to 
: bear their own 60868. ~ 


Having conelnded the inquiry, we report 
to His Exeellency the Governor of the Panjab, 
firstly, in accordance with rule 43(1) .of 
ihe Punjab Electoral Rules, that Rao 
Bahadur Ohaudhbri Lal Chand, O. B . E., the 
sandidate returned for the North-West 
Rohtak (non-Muhammadan) Constituency, has 
not been duly elested ; secondly, in aesordanee 
with rule 45 (a) of the same rules, that no sor- 
rupt prasties has been proved to have been som- 
mitted by the returned eandidate ; and thirdly, 
in assordanse with rule 44 (b) of the 
same rules, that neither Khwaja Rahim 
Bakhsh, Officiating Deputy Commissioner of 
the Rohtak Distrist, nor Ohandhri Sardar 
Ali, Returning Offiser of the Conntituenoey, 
has been proved to have been guilty of a 
eorrupt practice, 

Order accordingly, 


LAHORE HIGH COURT. 
MisceLtAwEOU8 HiIRST Civit, APPEAL 
No. 2352 or 1920. 

February i7, 1921, 

Present :— Mr. Justies Laslhie-Jones and 
Mr, Justice Broadway. 
Messrs. VOLK ART BROTHERS 
--DEFENDANT8— ÁPPELUANTG 
versus 
Messrs. FATEH MUHAMMAD-KARIM 
BAKHSH —PLAINTIFE3— 


BRSPONDENTA. 
Civil Procedure Code (Act V of 1908, Sch. lI, 
para, 18—Arbitration, reference to—Stay of suit— 
Burden of proof. 


When a Court is apprised that a suit has been 
instituted in contravention of an arbitration agree- 
mont, ib has a discretion to stay the suit, but the 
burden lies on the plaintiff to show that some 
sufficient reason exists why the matter should not 
be referred to arbitration, and not on the defendant 
$ show that no suck reason exists, [p. 822, col, 


Miseellansous frst appsal from the order 
of the Senior Subordinate Judge, Mont. 
gomery, dated the 31st Augast 1920. 

Babu M. N. Mukerji, for the Ápp»llants. 

„Malik Muhammad Hussain, for the Rə- 
s pondents, 

JUDGMENT.—This is a ease in whioh 
the defendant-firm applied under paragraph 
18 of the Sasond Schedule of the Civil 
Procedure Code for the stay of a suit, The 
applisation was sontested on three grounds, 
two of which were desided against the 
plaintiff, but the Senior Subordinate Judge, 
following a Single Beneh desision of the 
Chief Court, whish has-been printed as Oh arles 
Louis Drefus v. Jat Ohand (1), regarded the 
third objestion as valid. 

The oase referred to was heard on the 
revision side and no positive opinion was 
expressed, That judgment has sinse been 
oonsidered, but not approved, in Civil Appeal 
No, 1516 of 1920 (Ganesh Das Ishar Das v. 
Durga Dat Jagan Nath (2)] desided by a 
Division Bansh of this Court, in whieh it was 
pointed out that “when a Court is apprised 
that a suit has been insfituted in eontravention 
of an arbitration agreament, it has a dissretion 
to stay the suit but that the burden lies on 
the plaintiff to show that some snffisient 
reason exisía why the matter should not be > 


(1) 18 Ind. Cas. 816; 124 P, L, R, 1018; 61 P. W. 


Tt. 1913. 
(2) 60 Ind, Qas, 776; 2 L, 19, , 


-- 
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go referred, and not on the defendant to show 
that no such reason exista,” 

We have further heard Counsel on the 
merits of the objestions preferred by the 
plaintiff and we see no forse in them. The 
fact that the slause in the sontrast provides 
for the appointment of arbitrators at 
Karachi is, in our opinion, no sufficient reason 
for declining to allow the matter in dispute 
to be referred in aesordanse with the argree- 
ment, 

Assordingly, we allow the appeal and, 
under paragraph 18 of the Sesond Sshedule 
of the Civil Prosedure Code, make an order 
fæ staying the suit, 

The appellant will get the oosts of this 
appeal, 


Appeal allowed. 


PRIVY COUNCIL. 

APPEAL FROM THE UALOYITa Hiag Cousr. 
April 26, 1920, 
Present:—~Lord Baskmaster, 

Lord Dunedin and Sir John Edge. 
GNANENDRA NATH DAS AND ANOTHER— 
APPELLANTS 
versus 


SURENDRA NATH DAS AND OTAERS— 


RESPONDENTS, 
Will —Construction—Property dedicated for religious 
purposes—Accumulations —Residuary estate, 


Where a Will clearly stated that the revenues and 
rents of named properties were to be applied ina 
certain manner, with a direction for accumulation 
of surplus income and then continued with s pro. 
vision that “out of the income of such funds" 
the shebait shall have power to celebrate religious 
ceremonies: 

Held, that the words “such fund" included the 
added accumulations, they meant the whole pro- 
perty, so that the accumulations which were added 
become part of the corpus, and were, equally with it, 
subject to the charitable trust laa by the Will, 
[p. 824, col. 1.] 


Annes! from a judgment EM deeree of the 
Caleutta High Court.» 

Mr. De Gruyther, K. O., and Mr. A.M. Dunne, 
for the Appellants. - 

Mr. E. B. Raikes, for the Respondents. 

JUDGMENT, : 

Log» Booxmaster.—Tbeir Lordships think 
it is unneseasary to hear the respondenta 
upon this appeal. 


INDIAN OASES, 


GNAKENDRA NATH DAS ©, SURENDRA NATH DAB, 


323 


The questions raised depend entirely upon 
the true sonstrustion of the Will of one Srinath 
Das, who died on the 13th September 1507. 
The appellants say that that Will has been 
ineorrestly construed by the High Court in 
three partieulars. In the first place, they 
assert that there is no vaild dedisation for 
religious purposes of two houses, 10 Srinath 
Das Lane and a house in Benares ; secondly, 
there is no proper dedieation for religious 
purposes of the  secumulations of income of 
properties that were validly dedicated ; and, 
finally, that there is no disposition of the 
residuary estate, and that, sonsequenily, it 
must pass on as an intestacy, These points 
are separate and can be separately considered, 

The first depends upon the sontention that, 
although it is admitted there is a good 
bequest of the income of the houses that are 
specified in the first elause of the testator's 
Will for religious purposes, and ineluded in 
those houses are 10, Srinath Das Lane, and a 
house at Benares, yet the sonditions affecting 
the use of the two spesified houses take them 
outside the ambit of the charity. The trusts 
imposed upon these two houses are different. 
With regard to the Benares house, it is pro- 
vided that it shall be available for all 
members of the testator’s family, both male 
and female, for temporary residence and use, 
If the phrase " members of my family " be 
treated i in this Will as meaning the members 
of testator’s family who were existing at the 
date of his death, it must be soneeded that 
there is nothing that oan be urged against the 
validity of the bequest.. The word “ family” 
is elastie and sapable of different interpreta. 
tions, but in the present Will their Lordships 
geo no reason why it should be extended to 
inslude people other than those existing when 
the testator died, So far, therefore, as the 
Benares house is soneerned nothing further 
need be said. With regard to the house, 
10, Srinath Das Lane, the true eonstruetion 
of the gift depends on a kindred, bnt a slightly 
different, eonsideration. In that oase, it is 
provided that the sheba:t for the time being 
shall be entitled to reside with his family in 
the ssid dwelling-house, but the dwelling. 
house itself is the place specially set 
apart for the family idols, to whieh 
specific reference is made in the Will, 
and, in their Lordships’ opinions the gift ia 
only aperfestly reasonable arrangement ta 
seoure that the man in whose hands the 
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anpervision of the whole estate is vested 
should have assceiated with his duties the 
right to reside in this named dwelling plase, 
Upon the questions, therefore, that relate to 
10, Srinath Das Lene and the  Berares bouse 
their Lordships think that the appellants 
must fai], They cannot, however, part with 
this contention without expressing regret that 
a point of such importance, aseosiated as it 
i» and must ba, with Indian religious 
ceremonies and dedication for religious pur. 
poses well-known and understood in Índia, 
does not appear to have been properly urged 
before tho High Court, and certainly finds no 
part whatever in the judgment of the learned 
Judges. 

The next questien was undoubtedly argued 
in the High Oonurt, and is very fully dealt 
with indeed in the judgments; its solution 
depends upon whether or no, when the Will 
elearly stated that the revenues and rents 
of named properties are to be applied in 
a certain manner, with a direction for 
accumulation of aurplus income, and then 
eontinués with a provision that "outof the 
income of sueh fund ” the shkebazé shall have 
power to selebrate religious ceremonies, the 
words such fund” inolude the added 
acsumulations, or are only applieable to the 
original debutter fund. The former ie, in 
their Lordships’ opinion, the correst inter- 
pretation, ‘Such fund” means the wlole 
property, so that the asoumulations which 
aro added besome part of the corpus, and are, 
equally with it, subject to the charitable trust 
created by the Will. 

The remaiding question is one of greater 
- difficulty, The testator made specific gifts 
of portions of his real estate and then a 
somplete residnary devise of the balance 
in Íavonr of one of his sons; hee also 
gives certain legacies and allowanees to 
named legatees; he provides for the disposi. 
tion of moveable property, aush as horses, 
carriages and furniture, and he then continues 
in clause 12, in these words; Ont of the 
Goverment promissory notes and cash left 
by me, the sost of taking out Probate shall be 
paid" and a certain sum of rupees " shall be 
spent for tho performanso of my shrad and 
the following legaeies shall be paid." After 
specifying such legacies, the elanse sontinues 
in these wogds : "If anything remains after 
meeting the above-mentioned expenses and 
paying the legacies and dobts (if any), the 
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same shall be equally divided between my 
said two sons Surendra Nath Das and 
Rajendra Nath Das.” It is important to 
observe that in this clause no provision what. 
ever has been made for the pay ment of debts. 
The payment of debts referred to in the 
remaining words of the clause is the payment 
of the debts as they ought to be paid aseord- 
ing to the proper law for the ad ministration 
of estates, If the word " eash " be regarded 
as limited in auch a way as to exolude from 
its msanirg all the general residuary personal 
estate, then thbe' gift in clause 12 is, in effeat, 
a gift providing for oertain demonstrative 
legaoies on£ of a named fund, That would 
not impose npon the balanss of the trust the 
payment of the debts in exoneration of other 
portions of the estate, and, indeed, if tke 
legacies absorbed the fund there would be no 
available moneys out of that gift from which 
the debts sould be paid. Finally, in olansa 14, 
the testator provides in special terms for the 
payment of the costs of Probate and his debta 
in thie way, that if the oash and promissory- 
notes are exhausted before his death, or if he 
leaves behind him debts which are in exaee:s 
of the cash and promissory notes, the aosts of 
taking out the Probate, the expenses of the 
shrad and the legasies are to be paid in equal 
shares by his two song who were named as 
the ultimate legatees of the residue of the 
cash and promissory notes and are to be a 
sharge on the properties which have been 
npesifieally given to them. He linits a debt 
contrasted for the acquisition of property in 
such a manner as to ehargeit only .on tbat 
property, but if it is impossible to resover it, 
or if, by any other means, a debt remains 
unpaid he expressly provides that that debt is 
to be paid by the two sons, Surendra Nath 
Das and Rajendra Nath Das, personally. The 
argument that the appellants urge upon the 
Board isan argument whioh- results in this, 
that, although the Will has not made any 
provision under which the appellants could be 
entitled to any part of the residuary estate, 
and indeed one appellant has been exelnded 
altogether from benefits under the Will, yet 
nonetheless the debts which wonld be 
properly payable out of the fund which they 
olaimare to be spesially obarged against 
Surendra Nath Das and Rajendra Nath Das, 
the two sons named, in exdneration of and for 
the benefit of tbe undisposed personal estate, 
That is a construction whieh would require 
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vary strong words indead for its sappari, and 
their Lordships think that there is not suffisi- 
ent to be found in thia Will to warrant them in 
its acseptanas. Olauss 12 may moan that the 
word “sash” is there intended to have a mush 
wider meaning than, sssording to ordinary 
rales of sonstrustion, the word will bear; an 
interpretation whish is quite possible, sinse it 
must ba remembered “that decisions whish 
assign a particular meaning to any word in a 
Will only assign that meaniog in soanestion 
with the terms of the Will, and that the means 
ing ia always eapable of modifisation and 
alteration if it be seen that the limited meaning 
was nob intended. ' Oash" may, therefore, in 
sleuse 12, have a wider value than it ordinari. 
ly baars, or—and this their Lordships think 
is the true meaning of the olause —the final 
words ‘if anything remains,” are, in 
truth, in the cironmstanses of this Will, a 
valid and effeatual residuary gift. “ If any- 
thing remains after meeting the expenses and 
paying the legacies and debts (if any)" means, 
that if any balanse remaina after the legaoica 
and the debts have besn paid ouf of the 
moneys and out of the properties whieh, in due 
eourse of administration, are liable for their 
payment, that balance ia to go to the two sons 
Surendra Nath Das and Rajendra Nath 
Daa. 

For these reasons, their Lordships think 
that this appeal fails and must be dismissed 
with eoste, and will hambly advise His 
Majesty acsordingly. 
Appeal dismissed. 

Solisitors for the Appsllants:— Messrs, T. 
L, Wilson & Oo. 

Solicitor for the E, 
Dalgado, 


Respondents -—Mr, 





LAHORE HIGH .COUART. 

; First O:vin APPEAL No, 2510 or 1916. 
February 4, 1921. 
Present:— Sir Shadi Lal, Kr., Oaief Justioe, 
and Mr. Justice Wilberforce. 

Tas IMPERIAL OIL, SOAP anp 
GENERAL MILLS Co., LIMITED, 
tDELHÍ-— PLuAMNTIFP-— APPELLANT 
versgug 
M. MISBAH UD DIN AXD OTHERS— 


DaHENDANTS — EgsPONDES TS. 
Punjab Pre-emption Att .I of 1918 , s 7—Pahar 
Ganj, whether town or village — Qustom of pre-emption, 
whether existe, 
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Pahar Ganj is a suburb of the City of Delhi 
and must ba treated as a town for the purposes 
of the Punjab Pre-emption Act [p. 224, col. 1] 

The custom of pre-emption is nob proved to 
exist in Pahar Ganj. fs. 856, col. 2.] 

Firat appeal from the desrea of tha Senior 
Subordinate Judge, Delhi, dated the 25th 
April 1916. 


S. Sewaram Singh, for the Appollaut. 

Mr. Manchar Lal, for all Respondents, 
except Joti Parshad, No, 4. 

Lala Moti Sagar, R. 8, and Lala Bhowant 
Parshad, for Joti Parshad, Respondent No. 4, 


JUDGMENT.-—This appeal arises out of 
an action. for pre-emption brought by the . 
Imperial Oi), Soap and General Mills Com. 
pany, Limited, Delhi, in respest of a plot of 
land situate in a suburb of Delhi. The sale- 
deed exeonted by tbe vendor in favour of the 
vandees showa that the property is situated in 
Mauza Khandrat Kalan outside the City 
walls, and is held by the plaintiff as a lessee, 
It appears that a portion of the land is 
ossupied by buildings belonging to the Com. 
pany whish based its claim for pre-emption 
on the grounds of its ownership of the build. 
ings whish had been construeted upon the 
site in question, The olaim was resisted by 
the vendees and their suecessors-in interest, 
who contended inéer alia that the land was 
urban immoveable property, and that there 
was no custom of preemption in the sub. 
divigion in whieh it was situated. The Sub. 
ordinate Judge bas given effect to thia plea 
and dismissed the suit, 

The plaintiff has appealed to this Court 
against the judgment and the deoree of the 
Subordinate Judge, and the vital question for 
determination ie, whether the plaintiff has 
anoceaded in establishing a eustom of pre, 
emption in the looality in whioh the property 
is situated. 

. kn the Subordinate Judge finds that the 
looality, in whieh the land in dispute is 
situated, is known as Pabar Ganj, and that 
itis a resognized sub divis'on of the town. 
It appears that Pahar Ganj is one of the 

several suburbs of Delhi, and somprises land 
belonging partly to Mauza Khandrat Kalan 
ard partly to Mauza Banskoli. According 
to the history recorded in the Settlement 
Reecrd of 1880, Khandrat Kalan WAS a part 
of the old town of Delhi whieh was abandon- 
ed about 300 years ago when Shab, Jahan- 
abad, or modern Delhi, was built, The old 
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City fell into ruins, and on British cooupa- 
tion it was taken over by Government, and 
from time to time waste plote of land were 
brought under  eultivation, Ineluded in 
Khandrat Kalan are ali the ruins and the 
land to the south of the City of Delhi, lying 
between the Delhi Gate and Khirkee Farash 
Khana. Banskoli, whieh adjoins Khandrat 
Kalan, probably also formed part of the 
ruins of old Delhi. It is common ground 
that neither of these two villages has any 
village site, and it is clear that the site of 
Pahar Ganj cannot be treated ag village im- 
moveable property. 

Indeed, the learned Vakil for the appellant 
admits that the property in dispute is neither 
agricultural land nor village immoveable pre- 
perty within the purview of the Panjab Pre- 
emption Ast, I of 1913, and that it must be 
viewed as urban immoveable property. It is, 
therefore, slear that it is the duty of the 
plaintiff to satisfy the Court that the custom 
of pre emption prevails in Pabsr Ganj in 
whieh, as the learned Subordinate Judge 
rightly finds, the property in dispute is 
' situated. 

Now, it is true that the custom of pre. 
emption has been held to prevail generally 
throughout the City of Delhi, but that applies 
only to the City proper as sirsumsoribed by 
the City walls osonstructed during the 
Moghal period, and has no application to a 
suburb whieh has grown up since the British 
Rule. We, therefore, are of opinion that it 
ia for the -plaintiff to adduce satisfastory 
evidense to show that the sustom of pre: 
emption prevails in this partieular sub-divi- 
sion, whieh, as pointed out above, is situated 
outside the City walls, and eannot be treated 
as & part of the City proper for the purpose 
of the eustom of pre-emption. 

On the question of the custom of pre: 
emption our attention has been invited to 
some judicial instances, but a careful exami: 
nation of the various judgments relied upon 
by the appellant shows that there is not 
a single instance in whieh, after a sontest 
between the parties, a finding was arrived 
atin favour of the existenoe of the eustom 
of pre-emption. When analysed, the in- 
stances consist of three aases which were 
desided on mutnal settlement, three other 
eases in which there was no issue on the 
question of custom due either to an admis. 
sion on the subjeot or to a failure to raise 


the plea denying the eustom of pre emption, 
and one ease whieh was desided ex parte 
against eertain minors and women, Now, 
we do not go so far as to hold that a aase 
in which pre-emption was deereed on an 
admission or a eompromise, is valueless and 
has no probative foree ; but there san be no 
doubt that there are various motives whioh 
might actuate a defendant in making an 
&dmission in Court or settling a dispute 
privately, and it is diffienlt to say that the 
knowledge of the existenae of the enstom 
alone induced him ‘to make the admission 
or the compromise. There oan, therefore, be 
little doubt that a judgment based upon a 
eompromise or sonfession cannot be plaoed 
on the same footing as that in whieh, after 
contest, a sustom was held to be proved or 
negatived. 

It will be observed that the above oases 
were all desided prior to 1902, and that 
there is not a single ease desided during the 
last 15 years or so in whish pre-emption was 
deereed even on the strength of a sompro- 
mise or a confession of judgment. On the 
other hand, we have at least three sases in 
whish Mr, Olifford, aftera eareful sonsidera- 
tion of the question, negatived the eustom of 
pre emption in the sub division of Pahar 
Ganj. The last of these three eases, Hart 
Wazir v. Qamr-ud din, desided on 20th 
November 1915, deals with all the instanaes 
whieh were sited on both sides, and tha 
eonelusion arrived at therein is, in our opi. 
nion, entitled to very great weight. 

In view of the instances referred to above, 
we consider that the fact that the custom 
of pre emption has been found -to prevail in 
Pahari Dhiraj, another suburb of Delhi, has 
very little bearing upon the question whieh 
we are called upon to determine in this 
ease, We must, therefore, hold that the 
plaintiff has failed to establish the existenee 
of the custom of pre-emption in Pahar Ganj, 
and that the learned Subordinate Judge 
was justified in dismissing the suit on that 
ground. 

Before we sofelude, we must refer to an 
alternative elaim whioh was put forward 
on behalf of the appellant, Mr. Sewaram 
Singh for the appellant, contended that the 
vendees had agreed to sell the property to 
his elient, but that the learned Subordinate 
Judge had not adjudieated on that olaim, 
Now, a perusal of the plaint shows that 
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there was merely a referenee to an alleged 
agreement to sell the property by the vendees 
to the plaintiff, but that there was no prayer 
for the specifis performanes of the sontract 
to sell It was for this reason that the 
Court did not frame any issue on the sub- 
jest, and itis significant that in the memo- 
randum of appeal, as originally presented to 
this Oourt, the appellant did not urge the 
sontention that the suit for possession should 
have been deereed on the ground of the 
specific performanee of the contrast. Ib was 
not until after the expiry of nearly nine months 
from the date of the deeree appealed against 
that an application was made to this Court 
praying that an additional ground relating 
fo the omission of the Subordinate Jndge 
to frame an issue on the question of the 
alleged agreement to sell might be added 
to the memorandum of appeal This was 
sertainly a belated request, and, in view of 
the faot that the plaint did not ask for the 
spesifis performanoe of the sontraot, we are 
not prepared to remand the sase to the lower 
Ocurt and direst a trial de novo. 

For the aforesaid reasons, we dismiss the 
appeal with sosta, 


Appeal dismissed. 


Ld 
ARENE kan kamangi. 


LAHORE HIGH COURT. 
Lerrers Patent APPEAL No, 151. or 1920. 
February 16, 1921. 

Present :— Mr, Justise Soott Smith and 
Mr. Justice Chevis, 

DIAL SINGH AND OTHERS— APPELLANTS 


versus 
BUDHA SINGH AND orTHEBS—DEFENDANTS 
— RESPONDENTS. 
F Letters Patent (Lahore), cl, 10— Lahore High Oourt 
Letters Patent Rules, v. 4—Limitation Act (IX of 
1908), s, 4, applicability of, to Letters Patent appeals, 


The Letters Patent of thee Lahore High Court, 
together with the rules framed thereunder, as to 
limitation for filing appeals, are a complete Code 
in themselves and, therefore, the general provisions 
of the Limitation Aot, including section 4, do not 
apply to appeals under section 10 of the Letters 
Patent, [p. 828, col. 1.] 


Letters Patent Appeal against the judg- 
ment of Mr, Justice Leslie-Jones, dated 
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the 5th July 1920, in Civil Appeal No. 1469 
of 1917. 
Mr. Rallt, for the Appellants. 


Bakhshi Tek Chand, for the Rospondents, 


JUDGMENT —~A preliminary objestion is 
raised by Counsel for the respondents that 
the appeal is barred by time in that it 
was: filed more than 30 days after the 
judgment of the Judge in Chambers was 
pronounsed. The date of the judgment 
in question is the 5th of July 1920 
and the appeal was filed on the 27th 
of August 1920. Counsel for the appellant 
sontends that the period of 30 days preseribed 
by rule IV of the Rules framed by this Court 
for the presentation of appeals expired on a 
date when the Court was elosed owing to 
vacation and that his slient, under seotion 
4 of the Limitation Ast, was entitled to file 
the appealon the day when the Oourt 
re-opened after the vacation. Oounsel for 
the respondents, however, eontends that 
the provisions of seetion 4 st seg of the 
Indian Limitation Ast do not apply to appeals 
under the Letters Patent. He refers to sestion 
29 of the Limitation Aet, which lays down 


. that "nothing in this Aot shall aíffeot or 


alter any period of limitation apesially 
preseribed for any suit, appealor application 
by any spesialorlosallaw now or hereafter 
in forse in British India.” It has been held 
in several desisions of the High Courts that, 
when the spesial or losa] law is not in itself a 
somplete, Code the general provisions of the 
Limitation Ast. e. g., sestions 4, 5, 19 and so 
on, are ordinarily appliesble to pro. 
ceedings under if, inasmuch as general 
provisions do not affest or alter the period 
preseribed by the spesial or loeal law, but 
only the manner in whish that period is to be 
somputed. See the anthorities quoted at page 
191 vf the Law of Limitation, Second Edition, 
by Rustomjee. The rule on the point framed 
by this Court, as amended at a Meeting of the 
Jndges on the 7th November 1919, is as 

follows:— No memorandum of appeal shal] 

be entertained if presented after the expiration 

of 30 days fromthe date of the judgment or 

order’ appealed from unless the Division 

Beneh in their dissretion for good oanse 

shown shall extend the said period, An 

applisation for extension of the said period 

ordinarily be accompanied by an 
affidavit explaining the eause of delay." Tha 
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Letters Patent, together with the rules 
framed thereunder, as to limitation for 
filing eppeals are a  oomplete Oode in 
themselves and, therefore, the general provi. 
sions of the Limitation Ast, inoluding 
gestion 4, do not apply to appeals filed under 
gestion 10 of the Letters Patent. The clear 
intention of the rule was, that such appeals 
should be filed promptly and, therefore, it wag 
laid down that-there was no necessity that any 
scopy of the judgment or desree appealed 
from should aseompany the memorandum of 
appeal. The same view was taken by a 
Beneh of this Court in Letters Patent 
Appeal No, 107 of 1220 deoided on tho 21st 
of the present month. There is an affidavit 
accompanying the memorandum of appeal 
in whieh it is atated that the appellant pre- 
viously was under the ‘impression that the 
limitation was 90 days ard that holicays 
sould be deducted. Ignorance of law, 
however, is no  exeuse. We, therefore, 
uphold the objection of the Counsel for 
respondents. and dismiss the appeal with 
coats. 
Appeal dismissed, 


Basir atis sarees 


LAHORE HIGH COURT, : 
First Civi Arroa No. 2704 or 1916, 
February 7, 1921. 
Present: —Sir Shadi Lal, KT., Chief Justice, 
and Mr, Justice Wilberforee. 
DEVI DAY AL— FLAINTIFE— 
AÁPPELLAMT 
versus 


WAZIR CHAND—Derenrpant 


— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. VI, 17 
— Amendment of plaint, whether can be allowed at late 
stage— Registration Act (XVI of 16084, s. 40— Lease, 
unregistered-- Admission, whether can be proved. 


An amendment sheuld be allowed at however 
late a stage, if it canbe made without injustice to 
the other side, and where the other side can be 
compensated by costs there is no injustice. [p. 829, 
col. 1. 

An eir deed of lease for a period of 

more than one year, although inadmissible in evi. 
' dence as a lease or as a document proving title, 
may be admitted in evidence for the purpose of 
proving an admission contained therein. [p. by, 
col. 2.) - 2 
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First appeal from the deeree of the Sub. 
ordinate Juige, First Olase, Gujranwala, dated 
tho 8rd August 1916, 

Pandit Sheo. Narain, R, B., for the Appellant, 

Dr. Gokal’' Chand Narang and Mr, Labh 
Singh, for the Respondent. 

JUDGMENT.—The ancestor of the parties 
to the present case, Daya Ram, possessed 
considerable property in the Gujranwela 
Distrist and died in the year 1874. He left 
four sons Ladha Mal, Thakar Das, Har- 
kishan Das, and the present plaintiff (Devi 
Dayal). Theson of Thakar Das, Natha Ram, 
sued the other members of the family for 
partition and obtained his share by a com. 
promise effeeted in 1905 The widow of 
Harkishan Des, Musaminat Maya Devi, 
similarly sued for partition and obtained a 
desres on a compromise in 1908 The 
allegaiion in the present suit is that, afler 
these two partilione, Devi Dayal and Ladka 
Mal remained jont, and Devi Dayal has now 
sued for partition and elaims one-half of the 
immovesble property and a similar share of 
the moveable property, The lower Court has 
dismissed the suit on the ground that Devi 
Dyal was himself carrying on a shop 


' belonging to the joint family and had not 


included this shop and its business nor a 
property bought from Pir Bakhsb, among 
the joint assets of the family in spite of 
objection raised by the defendant. It held 
rightly that the suit, beirg-for a partial 
partition of the joint property, was not legally 
maintainable. It also gave its decision on 
the other points involved in thecase. It beld 
that all ibe land ened for, excepting that 
situate at Kotla Panjabeg, was the property 
of the rarties, and it came to a similar cone 
clusion regarding the 34 houses and shops 
which were sued for, As regards moveable 
property, said to be in Ladha Mal’s possesa- 
sion on bekalf of the family, the Court held 
that plaintiff bad not made out his ease. 

Mr, Sheo Narain, on behalf cf the appel- 
lant, asked for permission to amend his 
plaint by including in the snittbe shop and 
business thereof ghich was earritd on by 
the plaintiff. He also wished to inelude the 
property purobaced by the. plaictiff from 
Pir Bekhsh in 1910, This apphestion fur 
emeróüne:tleforo the -Aprellats Court wag 
rcgietcea Ly Mr, Gckal Chand Nerang fer the 
respordent on (ile ground fbat the objection 
had been taken at the earliest moment in the 
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first Court, and that the plaintiff had son. 
tumaoeiousl]y and obstinately refused to 
include this property in his plaint. We 
agree with Mr. Gokal Chand that the 
refusal to amend was sontumsaoions and we 
also eoneider that the plaintiff was badly 
advised on this point. We think, however, 
that, even at this late stage, amendment 
should be allowed, as it is desirable that the 
dispute between the parties should be finally 
settled and as all the materials for such 
settlement are before us. As was observed 
by Brett, M, R. an amendment should be 
allowed at however late a stage if it oan be 
made without injustise to the other side, 
“There is no injustice if the other side can 
Le* sompensated by sosta” We consider 
that the blunder of the plaintiff in this case 
ean be amply oompensated by reasonable 
sosts, and we allow the nesessary amendment 
to be made on payment of Rs. 250 to the 
defendant, 

As for the merits of the oase, the finding 
of the lower Court was attacked principally 
with regard to landed property situate at 
Kotla Panjabeg. This property was pur. 
ebased in 1857,in the name of Ladha Mal, 
during the lifetime of his father Daya Ram. 
The revenue papers throughout resord Ladha 
Mal as the owner of this land, but in 1505 ia 
Natha Ram’s partition case one-fourth of this 
land was allotted to him, and Mr, Sheo Narain 
urges that this is a strong prima facte 
indisation that Ladba Mal, being the eldest 
son of Daya Ram, had bought this land on 
behalf cf tbe family out of the family funds. 
On the other hand is the fast that Musammat 
Maya Devi received no shere in this land and 
there are many admissions by the present 
plaintiff that tbis land belongs exolus:vely to 
Ladha Mal, and these admigsione were made at 
a period subsequent to the aommeneement of 
the partition proseedings in the family. In 
the first plase, we are referred to a copy of 
the pleas to the plaint of Natha Ham put in 
by Ladha Mal and his two brothers Har. 
kishan Das and Devi Dayal In paragraph 
11 of this dosument it is stated that Ladha 
Mal acquired the lands of Kotla Panjabeg 
with his own funds in the lifetime of his 
father, "This doaament is signed by Devi 
Dsyaland his signature is admitted thereon, 
Next, there is a rent-deed exeented by both 
Ladha Mai and Devi Dayal, on 29th Maroh 
1913, of lands in Kot Daya Ram and in 
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Kotla Panjabeg. With regard to former land 
it is stated that this is owned by membors 
of the family in equal shares, but as regards 
the Kotla Panjabeg land it is resorded that 
Ladha Mal has three-fourths share therein 
and Natha Ram one-fourth share. This doou- 
ment is signed by Devi Dayal himself, Mr. Sheo 
Narain urged that the lease, being for a pericd 
of more than one year and no. being regis. 
tered, was not admissible in evidence under 
section 49 of the Registration Aet, We 
agree that, as a lease or asa doeument to 
prove title, it is not admissible, but we sea no’ 
reason why the admission of Devi Dayal 
contained therein cannot be taken jn 
svidense. 

Again, if appears that Ladha Mal has been 
dealing with this property throughout as his 
own as is proved by various doenment on 
‘theresord. There is aleo oral evidense to 
show that Ladha Mal became possessed of 
separate property throngh his wife, but we 
attaeh little importanee to itin fase of the 
elear admissions of Devi Dayal himself, 
Mr. Sheo Narain has attempted to discount 
the value of these admissions by referring 
to a dccument printed at page 40 of the 
paper-book. This doeument is dated the 
drd Ostober 1913, or some six months after 
the execution of {he above-mentioned rent. 
deed by Devi Dayal and Ladha Mal and 
purports to be a copy of an applieation to tke 
Tahsildar by Ladha Mal and Devi Dayal 
to tlie effect that a mistake had been made 
in resording the ownership of the land in 
Kotla Panjabeg. This document is not on 
the resord of the lower Court. We find 
that it was produced on 25th May 1916, and 
was rightly returned as unproved on 26th 
July of the same year, It is also noticeable 
that the ease was slosed on behalf of plaint. 
iff on the 17th March 1916 and that the 
stamp on the dooument was purchased on the 
25th April 1916, while the doeument was 
not prodused till a month later, Devi 
Dayal, plaintiff, was examined on 22nd 
July 1416 but no attempt wis made by him to 
prove his signature on thia dosument. We 
may finally notice that a ocpy of ihe 
dceument was apptied for by Devi Dayal on 
llth November 1913 and the copy, there. 
fore, was in his possession long before the 
ins'ifulion of the suit. We san attach no 
importarea whatever fo an unproved dcon. 
ment deliberately concealed by Devi Dayal, 
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With regard to Kotla Panjabeg land we agree 
with the desision of the lower Court. 

The next question to be desided is with 
regard to the moveables left by Daya Ram, 
Mr. Sheo Narain refers to & statement by 
Ladha Mal of 2nd May 1899 (Exhibit P 20) 
that the moveable property left by his father 
was of the value of Ra, 18,500, He also refers 
to a statement made by Ladha Mal, printed 
at page 24 of the  paper-book, in a suit 
brought by Ladha Mal in 1907, to the effect 
that the moveable property of the family is 
: jointly owned by Devi Dayal, Harkishan 
Das and himaelf. On the other hand, as 
remarked by the lower Court, that “ sonsider- 
ing the siranmstances of the family, the onus 
of proving that Ladha Mal was in possession 
of the joint moveable property was very 
heavy on the plaintiff" Not only had a 
partial disruption of the family taken plase 
but the plaintiff and Ladha Mal were living 
separately for many years and there was 
no reason whatever why the plaintiff should 
have been sontent at not reseiving his share 
in the moveable property. With respect to 
some of the joint family property also some 
gort of division has already taken place. For 
instance, the plaintiff himself admits that 
he already owns his share in theland at Kot 
Daya Ram. There have also been peeuniary 
transastions between him and Ladha Mal. 
For instance, in 1901 Ladha Mal sold 
one-half of the Karmuwala land to Devi 
Dayal. Again, as is shown in Natha Ram’s 
partition proceedings (Exhibit P-387), 
Ladha Mal and Devi Dayal were engag. 
ing in separate money transactions, Final- 
ly, in the division of the jewels of the 
family in 1906 Ladba Mal stated that he 
and the husband of Musammat Maya Devi 
were the joint owners of certain jewellery, 
(Exhibit P-22). This statement was in a 
reseipb executed in litigation by Maya Devi 
against Ladha Mal, Devi Dayal and others. 
Considering all the above sireumstanoes, we 
agree with the lower Court that the onns 
lay very heavily on the plaintiff to prove that 
he had not reseived his share of the moye- 
ables and that he has failed to do ao, 

The above remarks dispose of the appeal 
of the plaintiff. The defendant, however, 
does not &esept the finding of the lower 
Court regarding some of the landed property 
and two houses and one shop, whish the 
defendant states were purehased by Ladha 
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Mal out of his own funds. These purohases 
were made after the death of Daya Ram 
and not in his lifetime as was the ease 
with the Kotla Panjabeg property and 
it ia not contested before us that he was 
managing the affaira of the family. The 
lands and the house property now’ slaimed by 
the defendant-respondent were admitted by 
Ladha Mal to be the joint property of the 
family in the sompromise effested with Musan- 
mat Maya Devi in 1908. It ia true that ina 
reference to arbitration in 1305 the two 
houses and the shop were exaluded from 
partition on the ground that they belonged 
to Ladha Mal exclusively but this agreement 
between the parties was not acted upon in the 
subsequent sompromise with Musammat Maya 
Devi. There was also a further statement 
by Ladha Malin 1909, in whieh he stated 
that although the propsrty was purehased in 
his name he had bought it on behalf of the 
whole family (Exhibit P.23), The state- 
menís and admissions made by Ladha Mal 
on various ossasions leave no doubt in our 
minds that the whole of the house and landed 
property of the family, exoeepting that at 
Kotla Panjabeg, was owned jointly by the 
sons of Daya Ram. 

The result of this appeal, therefore, is 
that wa set aside desree of the lower Court 
and hold that plaintiff is entitled to a prelimi- 
nary desres for partition of all the property 
in suit exsept moveables and the Kotla 
Panjab3g land. He will make the nesessary 
applieation to the lower Court for amendment 
of hia plaint and deposit Rs, 250, payable to 
the defendant on assount ot the amendment, 
Parties can bear their own sosts in this 
Cor ut, 


Decree set aside, 
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LAHORE HIGH COURT. 
Seconp Orvin, APPEAL No. 2009 or 1920. 
| ^ February 15, 1921. 
Present: Mr, Justies Wilberforae, 
BHAGTA, MINOR, THROUGH Mtszmmat 
THAKRI, BIS MOTHER—PLAINTIEF — 
i APPYLLANT 
Verses s 
BIR SINGH — V enner, AND BELA SINGH — 


VxNDOR— DEFENDANTS— RESPONDENTS, 
Punjab Pre-emption Act (I of 1918), s. 8 (5) (a) 
—Sale during course of suit, whether  compromise— 
Sale in execution of decree not far money, whether 
liable to pre-emption. 


Where during the course of P" suit, it is agreed 
that one of the parties to the suit should transfer 
cgríain property belonging to him to the other 
party for a cash consideration agreed on between 
the parties, the transaction amounts to a sale and 
is liable to pre-emption. [p. 332, col. 1.! 

Although a sale, within the meaning of the ex- 
planation contained inclause (a) of sub-seotion (5) 
of section 3 of the Punjab Pre-emption Act, does 
not include a sale in execution of a decree for 
money, it does include a sale carried out in 
execution ofa decree not being a decree for money. 
[p. 832, col, A] 

Seeond appeal from the deeree of the 
Distriet Judge, Jullundur, dated the 16th 
Jone 19.0, confirming tbat of the Munsif, 
First Class, Jullundur, dated the 26th Feb- 
ruary 1920. 

Mr. Badri Nath Kepur and Mr. Ganbpat 
Rat, for Mr. Dun: Ohand, for the Appel. 
lant. j 

Lala Trath Ram, for the Respondents, 


JUDGMENT. — The facts of thia case are 
simple but the points involved are some- 
what diffieult, Oa the 3lst March 1915 
one Bir Singh sold oertain land and a 
house to Bela Singh for Rs, 6,000 on sondi- 
tion that, if the vendee suffered any loss, 
Bir Singb, the vendor, would be responsible 
for making it up. The sale was followed 
by a pre-emption suit for the land, in 
whiah the pre-emptor obtained a dearee on 
payment of Ra. 4,635.6.0. The house remain- 
ed with Bela Singh who thereupon sued 
for the resovery of Rs. 1,264.10 0, being the 
amount of his loss, after giving credit of 
Rs, 100 for the value of the house. The 
suit was contested by Bir Singh and one 
of the points. of contest was the value of 
the house, Bela Singh said it to be 
Rs. 100, while Bir Singh valued it at 
Ra, 1,000, This question was settled on 
16th April 1918 “by an agreement between 


the parties that the valuation at Rs. 100 


should ba assepted and that the house 
should be re-sonveyed to Bir Singh. As 
far as the remainder of Bela Singh's elaim 
was sonserned, if was dismissed after oon- 
test. He, however, obtained a deeree for 
Rs. 100 on assount of the settlement arrived 
at regarding the house. The possession of 
the house was subsequently obtained by 
Bir Singh by means of another regular suit. 
Ultimately, Bela Singh put up his minor 
son to ane for pre.eniption of the house on 
payment of Rs. :00 on the ground that it 
had been sold by his father‘ in the aourse 
of the previous litigation with Bir Singh. 
The question before ms now it, whether the 
transaction by which Bela Singh agreed to 
give up the house amounted to a sale. The 
lower .Appellate Court has held that the 
agreement of the 16th April 1918 was not 
an agreement to re-sell but was merely a 
sompromise. In support of this view it 
referred to the fast that Bir Singh sub. 
ssquently had to sue for its possession and 
did not sue for speaifie performanes of the 
agreement, The learned Judge finally held 
that the transastion of the 16th April 
amounted to a cancellation of the original 
gale of the house and was not subject to 
pre-emption. Against this decision the 
plaintiff pre-emptor haa preferred a seeond 
appeal, 

The reasoning of the lower Appellate 
Cdurt is somewhat difficult to follow, The 
plaintiff does not sue in his plaint for pre- 
emption of the eale effeated on the 16th 
April 1918, but merely refers to the agree. 
ment to sell on that date. He snes to 
pre-empt tbe sompleted sale whieh took 
plage on the 22nd November 1919 when the 
Munsif passed a dearee for possession thereof 
on payment of Hs. 100. This sale took 
plase in ascordanee with the agreement 
entered into on the 16th April 1918 and 
that was clearly an &greement' to re-sell the 
property on reseipt of Rs. 100. The only 
question is, whether the sventual transfer 
of the house, preceded by an agreement of 
snoh a nature, amounts to a sale. Prima 
facie the transastion was a sale, as the 
plaintiff valued the house at Rs. 100 and 
regeived that sum in payment for it, 
Oounsel for the respondent, however, argues 
that the transaction was made by way of 
compromise in a contested suit and did not 
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amount to a sale for a prisa paid ora priae 
promised. He refers, as an authority in his 
favour, to & Division Bensh judgment of 
this Court printed as Masihuidin v. Matu 
Ram (1). The fasts in that sass were 
that the plaintiff, who was suing for posses- 
sion of land . worth sonsiderably more than 
Rs 900, abandoned his right to the land 
on reseipt of Rs, 500. This was held by 
the learned Judges not to amount toa sale 
of the land, as all that was sold was a 
ohose in astion, The case is distinguishable, 
. therefore, from the present one. In the 
present oase the agreement of the 16th 
April 1918 did not in any way settle the 
dispute between the parties and the defend- 
ant merely gave up a preliminary objeation 
regarding valuation. On the other hand, 
the plaintiff valued the honse at Rs. 100 
and received Rs. 100 for it. This transas- 
tion appears to me elearly to amount to a 
sale. 

There was another argument advaneed by 
learned Counsel for the respondent, viz, 
that a right of pre emption does not arise 
on a transfer effested by a sompromise 
deeree in a pre-emption suit, and that for 
the aeorual of the right of pre emption 
there must be a person acquiring property 
by a sontrastual relation of sale or transfer; 
and as an authority Kheman v. Aladad (2) 
was referred to. The sesond part of the 
learned Judge's opinion does not appear to 
be in aesordanse with law, ar, though a 
sale does not include a sale in exeoution of 
a desree for money, it does inclnde a sale 
sarried out in exeoution of a desree not 
being a deeree for money ; see Rang: Ram v. 
Mehr Baksh (3). 

For the above reasons, I hold that the 
lower Appellate Court was in error in not 
eonsidering the (transfer of the house to 
have amounted fo a sale. I, therefore, 
accept the appeal with costs in all Courts 
and give plaintiff a deeree for possession of 
the house’ in shit on payment into Court of 
Rs. 100 on or before 22nd April. 

Appeal accepted, 

(1) 55 Ind. Cas. 865; 1 L. 109; 96 P.L. R. 1920; 48 


P. W, R. 1920, 
(2) 18 Ind. Cas, 957; 74 P. W. R. 1913; 195 P, L. R. 


1913. 
(3) 60 Ind Cas, 241; 111 P. B. 1919. 
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. LAHORE HIGH COURT. | 
Spoonp Uivin ApPeran No 3033 or 1916, 
Fabraary 7, 1921. 

Present : —Siv Shadi Lal, Kr, Chisf Justise, 
and Mr. Justice Wilborforae. 

RAM PIYARA 4ND OTHERS 
—P LAIN [IFF 3— ÁPPELLANTS 
versns 
BHANA MAL ano ANOTHER— 


D«r«ND Nts—ReS°0NvE NATA, 

Insolvency—Property attached by Insolvency Court 
—O jection, dismissal of—Suit to establisn title, 
whether maintainable—Provincial Insolvency Act III 
of 1907). 


There is no provision in the Provincial Insolvency 
Act of 1907 which expressly or impliedly precludes 
an unsuccessful claimant from bringiaz a regular 
action to establish his title to the property seized 
br the Insolvency Court or the Receiver. (p. 833, col, 
l, 


Sesond appeal from the desres of the 
Distriet Judge, Amritsar, dated the 5th August 
1916, sonfirming that of the Subordinate 
Judge, 2nd Class, Amritsar, dated the 30th 
November 1915. 


Mr. Sham Ll, for the Appellants, 
Bakhshi Tek Chand, for the Respondents. 


JU DGMENT.—The csiroumstances, which 
have given rise to this appeal, are briefly 
as” follows:—On the Ynd November 1906 
three creditors of the frm of Shambhu i)as- 
Ragh Nath Das presented an applisation 
under seation 23 of thy Punjab Laws Act, IV 
of 1572, to the Judge of the Insolvenoey Court 
praying that the debtors might be adjudicat- 
ed insolvents, On the same day the Court 
issued a notise salling upon the debtors to 
make a statement of their assets and liabi- 
lities, and, underolause (ó) of sestion24, made 
an order attashing all the debtor’s property, 
moveable as well as immoveable. The 
plaintiffs thereupon made an application that 
a moiety of & house attashed by the Court 
belonged to them and should be released 
from attashment. This applisation was 
dismissed in default on the 20th Odstober 
1910. It appears that the debtors and the 
majority of the creditors thereafter, made an 
application under ssotion 28, requesting the 
Court to giva effect to a ^omposition arrived 
at between the parties, and that this matter 
was not settlsd until 1913, Oa the tih 
April 1915 the plaintiffs again applied to 
the Court to release their share in the 
house, bat this applisation also was rejeat- 
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ed on the ground that the previous applisa- 
tion had already been dismissed, 


The plaintiffs have now brought a regular 
action to establish their title to the property 
and the question for determination is, 
whether they ara entitled to bring a regular 
suit or whether the order of the Insolvensy 
Court dismissing their application operates 
as a bar. 

Now, it issommon ground that, under the 
Punjab Laws Aot, there was no provision 
giving a right of appeal against the order dia- 
missing the plaintiffs! applisation and if the 
prpsesdings, which commenced under the 
provisions of that Aot, be taken as having 
been sontinued under that Act after the 
commencement of the Provincial Insolveney 
Aot, the plaintiffs would certainly be entitled 
to institute the snit and ask the Court to 
adjudisate upon their olaim. Whether the 
provisions of tha Provineial Inaolveney Ast 
or those of the Punjab Laws Ast operate 
upon the order passed in 1910 is a matter 
whish is not free from difficulty; but it is 
unnecessary fo pronounse any final opinion 
thereupon, besaause we sonsider that, even 
under the Provinaial Insolveney Act, there 
1s no provision whish expressly or impliedly 
presludes an nunsuecessful elaimant from 
' bringing a regular astion to establish his title 
to the property seized by the Insolvency 
Oourt or the Receiver. This rule is enuneiat- 
ed in a Division Beneh judgment of the 
Punjab Chief Oourt in Dunt Ohand v. 
Muhammad Hussain (1), and to the same 
effeat ia a judgment of the Bombay High 
Court in  Naginlal Chunilal v. Official 
Assignee (2), whioh is a case desided under 
the Presidency Towns Insolvensy Ast, ILI 
of 1909, whieh Ast appears to be in pur 
materia with the Provineial Insolvenoely Aat 
so far as the issue bafore us is soneerned, We 
observe that in & ease under the Indian Insol. 
vents Ast, whioh Act has now been replaeed 
by the Presideney Towns Insolvency Act, a 
Division Beneh of the Oalartta High Court 
held that an order passed by the Insolvenoy 
Court did nof prevent the owner of the 
property, whish was the subjest of the order, 
from suing the Assignee fo establish his 


(1) 40 Ind, Cas, 220; 22 P, R, 1917; 14 P. W, R. 
917. 
(2) 12 Ind, Cas, 391; 35 B. 472; 13 Bom, LD, R, 


INDIAN OASES, 


883 


right thereto, vide Barlow v. Cochrane (3), 
Indeed, the Oalontta High Court has gone 
even further and laid down the law that, 
where a question of prineiple or a ditoult 
question of title is involved or the amount 
in dispute is considerable, the Insolvency 
Court should direst the Offisial Assignee to 
bring a regular suit in order to obtain an 
adjudisation on the point in dispute between 
him and the alaimant, tide Satya Kumar 
Mukheriee vy. Manager, Benares Bank Lid, 
(4), Joy Ohandr: Das v. Mahomed Amir (5) 
and  Nimony Ohowdhury v. Durga Okaran 
Ohander (6). 

The Madras High Court has, however, 
adopted the eontrary view in Hajes Abdul 
Lateef Sahib v. Official Assignee of Madras 
(7). But the jadgment delivered by the 
Court is a short one and does not sontain any 
disoussion on the subjeet, This judgment 
was implioitiv followed in another Madras 
onse, vide Oficial Assignee of Madras v, 
Mangayar Karasu Ammal (8). A Division 
Benah of the Allahabad High Court has, in 
Pita Ham v. Jwhar Singh (9), adopted the 
same view as the Madras High QOourt, but 
a later judgment of that Court, in Irshad 
Husain v. Gopi Nath (10), shows that the 
Judges were doubtful aa to the eorreetness of 
the previous judgment, but did not con- 
sider it nesessary to refer the matter to a 
Falf Beneh, 


The question is undoubtedly one upon 
which there isa considerable divergence of 
judioial opinion, but in view of the judg.’ 
ments cited above it is alear that the balanse 
of judisial authority is in favour of the view 
that a regular suit is competent. We assord- 
ingly see no adequate ground for dissenting 
from the sonelusion reached in Dunt Ohand v. 
Muhammai Hussain (1), and hold that the 
plaintiffs are not presladed from bringing the 
present action and asking the Court to ad. 
judicate upon their olaim. We observe that 
in the new Provineial Insolveney Ast, V of 


(8) 2 B. L. R., O, C. J., 56. 

(4) 48 Ind. Cas, 835, 22 C. W. N. 702, 

(5) 44 Ind Caa. 148; 22 C. W. N. 702. 

(6) 46 Ind. Cas. 877; 22 O. W. N. 704. 

(7) 44 Ind. Cas 847; 40 M. 1173. 

(8) 47 Ind Cas. 298; 40 M. 1178 (foot-note). 

(9) 43 Ind Oas, 673; 89 A. 626, 

(10) 49 Ind. Cas. 690; 41 A. 378; 174.1, Je 371; 
] U, P, L R, (À.) 103, 
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1920, the Legislature has expressly laid down 
in sestion 4 that the Insolvency Court shall 
have full power to decide all questions 
whether of title or of any nature whatsoever, 
and that any decision arrived at by it shall 
be final and binding for all purposes. In 
view of this elear provision, the matter 
does not now possess any practical import- 
ance. 

On the question whether the snit was 


. properly brought against the ‘trustees’ ap- 


pointed by the debtors and the creditori 
to carry ont the provisions of the oom- 
position-deed, the District Judge has 
recorded his opinion in favour of the plaint- 
iffs, and, after hearing the learned Vakil for 
the defendants, we are not prepared to 
dissent from that conslusion and to hold that 
the oreditors, too, should have been impleaded 
as defendants in the suit. It appears that 
the property slaimed by the plaintiffs is in 
the possession of the ‘ trustees’ and that they 
are empowered to dispose of the entire pro- 
perty intheir possession in any manner they 
think fit, In these ciraumstanses, we are of 
opinion that the ‘trustees’ represent the 
estate, and that the plaintifis were not bound 
to implead the oreditors along with the 'trus- 
tees.’ 

The result of the above diseussion is, that 
we assept the appeal and remit the aase to the 
Distriet Judge for desision on the remairfing 
issues, The Oourt-fee on the memorandum 
of appeal shall be refundad and other sosts 
shall abide the event, 

Appeal accepted, 


ALLAHABAD HIGH COURT, 
Civit Revision No. 162 or 1919, 
November 15, 1920, 

Present :—~ Mr. Justice Piggott and 
Mr. Justice Walsh. 
RAM PRASAD AND ANOTHER 
— DEFENDANTS — APPLICANTS 
versus 
ASA RAM. AND OTHER8—PLAINTIFES— 


Opposites PARTIES, 

Civil Procedure Code (Act V of 1908), s, 116, 
O. XLVII, v. 1—Review, application for—Appeal, 
subsequent filing of, effect of— Appeal, withdrawal 
of —Revision—Refusal to emercise jurisdiction, what 
amounts to. ° : 

Where an application for review is presented t 
& competent Court, the subsequent filing of an 


INDIAN CASES, 


[1921 


appeal against the decision sought to be reviewed 
will not bar the jurisdiction of the Trial Court 
E entertain the application for review, [p. 334, col. 
2. 


When an appeal is withdrawn, it must be treated 
as if it had never been “presented” within the 
meaning of Order XLVII, rule lof the Civil Pro. 
cedure Code. [p. 335, col. 1.] 

The refusal by a Court having jurisdiction to 
entertain an application for review on the merits, 
amounts virtually to a refusal to exercise jurisdiction, 
and its orderis open tointerference by the High 
Court in revision, |p. 885, col, 1.] 


Civil revision from an order of the Munsif, 
Koil, dated the 20th September 1919. 


Mr. Panna Lal, for the Applisants. 
Mr. Peary Lal Banerji, for the Opposite 
Parties. 


JUDGMENT.—The  applieants to this 
Court were defendants in a suit in the Court 
of the Munsif of Koil. The suit was deoreed 
on the 7th of Marsh 1919 and the defendants 
filed an appeal in the Court of the Distriat 
Judge on the 4th of April 1919. On the 
21st of June 1919 they applied fora review 
of judgment to the Trial Court, alleging 
grounds sufficient to bring the oase within 
the purview of Order XLVII, rule 1 of the Oode 
of Civil Proeedure. Having filed this ap- 
plication, they withdrew their appeal on the 
8th of July 1919, and their applieation for | 
review same up for disposalon the 20th of 
September 1919. The Trial Court refused to 
oonsider it on the merits, holding that it had 
no jurisdistion to entertain any such ap- 
plication, beoause, on the date on whioh the 
applisation for review was made, an appeal 
had been preferred to the Court of the Dis- 
triet Judge and was pending, Theapplication 
before usis against this refusal to exereise 
jurisdietion, The case of Partap Singa v. 
Jaswant Singh (1) whish rests upon reported 
eases of the Madras and of the Bombay High 
Courts is authority for the proposition that 
if an applisation for review is presented to 
a competent Oourt, the subsequent filing of 
an appeal against the desision sought to be 
reviewed willnot"bar the jurisdietion of the 
Trial Court to entertain the application for 
review. On the other hand, there have been 
a number of sases, of which Nand Kishore v. 
Anwar Hussain (2) and Pandu y. Devji (3) 


(1) 52 Ind, Oas. 642; 176 A. L, J, 1021; 42 


(2) 4 Ind. Gas, 809; 32 A. 71; 6 A. L. J. 979, 
(3) 7 B. 287; 4 Ind, Deo, (N. 8.)198, 
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may be quoted as instanoes, in whieh the 
Courts have evidently felt that some remedy 
in law must be open to a litigant who basin 
good faith filed an appeal against the decree of 


a Subordinate Court and then dinsovers that : 


materials baye come to his knowledge suffi. 
sient to afford good ground for an appliaaiion 
for review of the adverse decision. It is 
soneeivable that the appeal, on the materials 
on the reeord, might be hopeless, or nearly so, 
and that, nevertheless, the litigant concerned 
might be able to make out a strong oase for 
review of judgment. Both this High Court 
and the Bombay High Oourt have acsord- 
ingly expressed the opinion that a litigant, 
under sush sircumstances, might be permitted 
to withdraw his appeal und then to apply for a 
review of judgment. The merely teohnieal 
objestion that in the present case an appli- 
estion forreview of judgment was made on 
the 21st of June and the appeal was not 
withdrawn until the 8th of July does not 
much impress us. The application for review 
was obviously pressed in argument when it 
was heard and disposed of by the Trial Court 
on the 20th.of September, and, for practical 
purposes, the applicants for review were in 
the same position as if they had withdrawn 
their appeal before presenting the applieation 
for review, The eorrect position seems to be 
that adopted by the Bombay High Court in 
` Bamappa v. Bharma (4) in whieh the learned 
Judges praetioally held that an appeal onee 
withdrawn-must be treated as if it had never 
been '' presented " within the meaning of 
Order XLVII, rule 1 of the Code of Civil Prose- 
dure. This seems to be the only logisal 
method of resonsiling such a decision as that 
in Nand  Kishore v. Anwar Hussain (2) 
with the striot wording of the rule and 
with the requirements of justioe, in the 


oase of a litigant who has disaovered 
adequate materials for an application 
for review after his appeal has ‘been 


field, Applying that prineiple to the preaent 
ease, we think that the Couré below was wrong 
in refusing to entertain this application on 
the merits and that, as it has virtually refused 
to exersise jurisdiofion, ifs order is open to 
interferenee by this Oourt in revision. The 
application for review of judgment ought to 
be heard and considered on the merits, We 
set aside the order complained of and send 


(4) 80 B, 626; 8 Bom, D, R, 842, 


INDIAN OASES. 


385 


the ease back to the Trial. Court for thia 
purpose, Jt seems reasonable that  eosts 
here and hitherto should abide the resnlt of 
the applisation, Costs in this Court will 
inolude fees on the higher soale, 

Order sei aside, 


OALOUTTA HIGH COURT. 
APPHAL FROM APPELLATE DECREE 
No, 952 or 1919, 

August 5, 1920, 

Present :—~Mr. Justiae Teunon and 
Mr. Justice Abdul Majid, 
MANI TARA BOSE, Wira or 
MADHU SUDAN BOSE —PLAIRTIFF 
— ÁPPELLANT 
Yersus 
DALIUDDI SHEIKH AND OTHERS— 
RESPONDENTS, 

Landlord and tenant—Suit for arrears of reni— 
Question of title between several defendants, whether 
can be decided therein—Interest, high rate of— 
m UCM absence of-~Court, power of, to reduce 
interest, 


The question as to who isin law the sole tenant 
or hab is the extent of the shares of the 
respective tenants, cannot be determined ing suit 
by a landlord for arrears of rent, and where such 
question arises, it must be left for adjudication in 
such suit as either of those parties may choose to 
bring [p. 386, col. 2.) 

The mere fact that the rate of interest agreed 
to be paid is high is not a sufficient reason, with. 
out evidence of undue influence, for not giving 
effect to the contract which provided for such in. 
terest. [p 336, col. 1.] 

Appeal against the deores of the Subordi- 
nate Judge, Additional Court, Khulna, dated 
the llth of February 1919, affirming that 
of the Munsif, 2nd Court, at Bagerhat, dated 
the 318t of January 1918, 

FACTS appear from the judgment, 

Babu Gunada Oharan Sen, for the Appel. 
lant.—T' wo questions arise in this appeal. 
The first is with regard to the rate of 
interest. When there is noevidense of any 
undue influence the sontraat rate of interest 
must be given effest to. See Aziz Khan 
v. Duni Ohand (1), Balla Mal v. 

e 


(1) 48 Ind. Cas. 983; 23 C. W, N. 180; 10 
1918; 165 P, wW. R. 1918 (P. 0.). L H B R, 
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Ahad Shah (9). My next point is that some 
dosuments were allowed to be put in at the 
appellate stage without having them duly 
proved. 

Babu Abinash Ohandra Ghose for Babu 
Girtia Prosonna Roy Choudaury, for the Re- 
spondent.—Refera to sestion 21 of Ast VIII 
of 1839. Astherate of interest is hard and 
nneonssisnable, it ought not to be allowed. 

Babu Indu Bhusan Roy for Babu Satya 
Oharan Sinha, for Respondent No. 4 did not 
oppose the appeal, 


JUDGMENT.—This appeal arises out of 
a suit for rent of a sertain oseupation 
holding The annual rent payable is the sum 
of 24 rupees, 4 annas. The suit ia based 
upon a kabuliyat executed by the father of 
defendant No. 1. The kabuhyat provides 
that that rent shall be pavahle in 4 kists 
of four unequal amounts and that, on default 
in any one instalment, the arrears will carry 
interest at the rate of one anna per rupee 
per month. 

The only question that have been argued 
before us is, whether the plaintiff is entitled 
to interest at the rate spesified in the kabultyst 
and secondly, whether it shonld have been 
desided in this suit that the defendant 
No. Lis the sole tenant in respeot of this 
holding. 

With — i to interest, both the Odurts 
below were of opinion that the rate was 
exorbitant aud, therefore, gave a deasree for 
interest at the rate of 12$ per cant. only. In 
thie, we think both the Courts have fallen 
into error. The rate of interest no doubt 
is high, But there is no evidence to show that 
“any undue irflaenee was exercised upon the 
executant of the kabulzyat, Onthe authority 
ofa number of resent desisions of. their 
Lordships of the Jadieial Committee, it must 
be held that the mere fact that interest is 
high is not a sufficient reason for not giving 
effest to the contrast whieh provided for 
guoh interest, On this point we reverse the 
desision of the Court below and desree 
interest upon the arrears at the kabuliyat 
rate, 

The defendant No. I alleged that he was 
the sole tenant and that defendants Nos, 2 


(2) 48 Ind. Oas. 1; 230. W. N. 233; 35 M.L.j. 
814. 18 A, Le J. 905: 124 P. R. 1918; 25 M. L. T. 55; 
180 P. W. R. 1918; 29 C. L. J. 165; LU. P. L. R. (P, O.) 
25; 21 Bom, L, R. 568 (P, O), 
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to 5 who are the sons of one Bholei have no 
interest therein. The defendant No. 4 appear. 
ed in the Court of first instance and claimed 
that defendant No, 1 was their under tenant 
and they in faot were the sole tenants of thia 
holding. The Court of first instance found 
that defendants Nos, 2 to 5 were in possession 
of the homestead portion of the holding and 
deslined to enter into the question of the 
extent of the respeotive shares of defendant 
No, 1 and defendants Nos. 2 to 5. These 
defendants did not appear in the Court of 
first appeal. They appear here and support the 
plaintiff in saying that this question shonld 
nof be decided in the present proceeding. The 
Court of first appeal held that defendant 
No. 1 was the sole tanant, bat is silent with 
regard to the possession of the other defend- 
ants in the homestead land of the holding, 
and relied upon a series of dakhilas which 
were filed in his Oourt and whioh no 
witnesses proved. He further relied upon 
the deposition of the husband of the present 
plaintiff, a deposition given in previous 
suits. No explanation has been given of the 
failure to examine the plaintiff's husband in 
the present suit. It ia olear, therefore, that 
the Subordinate Judge proaeeded on inadmis: 
sible evidence when he, overruling the Court 
of first instance, held that defendant No. l 
was the sole tenant. Defendants Nos. 2 to 5 
being in possession of at least a portion of the ` 
holding we agree that the suit for rent may 
proosed against them. The queation as to 
who isin law the sole tenant or what is 
the extent of the shares of the respective 
tenants will be left for adjudieation in such 
snit as either of those parties may choose to 
bring. 

To the extent above indicated, the dharan 
of the Subordinate Judge ia modified. The 
question of title, ae between the defendant 
No. Land defendants Nos, 2 to 5, is left open, 
Upon the arreara of rent olaimed, the plaint- 
iff will have interest at the kabuligat rate with 
full costs throughout, 


e Decree modified. 
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COURT OF THE ELEOTION COMMIS. 
SIONERS, PUNJAB. 
PETITION vNDER ELECTION RULES. 
May 12, 1921. 

Present : — Mr. F. W. Kennaway, Khan 
Bahadur Sheikh Abdul Qadir and 
Kanwar Dalip Singh, Commissionera. 
Malik BARKAT ALI~—Patitionzr 
versus 
Maui: MUHARRAM ALI, CHISHTI 
— RESPONDENT, 


Election Petition —Particulars, whether must be 
given in petition—Form of petition —Amendment, 
whether can be allowed—Corrupt practice—Intention 
—Spwitual leader, right of, to canvass, limits of— 
Common Law, rules of, whether applicable to India, 


Ib was intended by the. Legislature in India 
that particulars of any corrupt practice alleged 
must be given in the Election Petition and the 
English Law in this respect has not been followed. 
[p. 888, col. 1.] 

The rules or regulations made in India have not 
prescribed any form in which an Election Petition 
is to be drafted, or ofthe particulars to be stated in 
cases where particulars are necessary. Those peti- 
tioners, therefore, would be presumably within their 
rights, who, under present conditions, draft their 
petitions according to the form given at page 415 of 
Halsbury’s Laws of England, Volume XII, or on the 
lines of a plaint written according to the require- 
ments of the Civil Procedure Code. [p. 338, col. 2.] 

Election Commissioners have power to allow 
amendment or amplification of an election petition, 
[p. 840, col. 1.] 

When it is sought to bring home a corrupt 
practice to any one, it is the action of that 
Stee which must be primarily looked to. [p. 341, 
col. 2 

A spiritual leader has the right to canvass for 
a candidate and may ask his followers to vote for 
that candidate, provided he holds out no threat 
or inducement. |p. 841, col. 1.] 

Candidates should, however, exercise great cau- 
tion in invoking the aid of spiritual leaders to 
assist their candidature, and spiritual leaders 
themselves, before addressing their followers, should 
weigh very carefully the effect which their words 
would have upon each and every section of such 
followers. [p. 842, col. 1.] 

It may be true that Indian Election Law is 
based on English Election Statutes, but it differs 
from English Law widely in numerous particulars 
and should be regarded as a sepayate corpus, the 
Indian Legislators having adopted some and dis- 
carded others of the English Election provisions. 
The Indian Legislature intÉnded to make their 
statutory provisions complete in themselves and 
there is nothing whatever to indicate that there 
was any intention that the Indian Courts should 
administer English Common Law provisions. [p. 848, 


col. 2.] . 
(January 28, 1991). 
PRELIMINAR Y.—In sonnestion with the 
Elestion Petition presented by M. Barkat 


22 
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Ali against the return of M. Muharram AP 
Chishti to the Punjab Legislative Council: 
a preliminary objection has been raised on 
behalf of the respondent that the petition, 
not being in accordance with rule 31 of 
the Punjab Elestorae] Rules, should be 
rejested ¿n limine. It is urged by the 
learned Counsel for the respondent that the 
prosedure prescribed in the Punjab Elestoral 
Rules and in the rules in forse in other Pro- 
vinees in India, differs materially from that 
prevailing in England, as to the contents of an 
Blestion Petition, While in England parti- 
eulare of any corrupt practices alleged in the 
petition are not given in the petition and may 
be supplied within a specified time after filing 
the petition, in India the rules require them 
to be embodied in the petition. It is contend. 
ed that the rule on this point is an improve- 
menton the practise obtaining in England 
and is the result of the experience gained 
there of difficulties arising out of the said 
praetice, Itis further argued that sompli- 
anae with this part of the rule is so essential 
to the validity of a petition that any petition 
whieh alleges sorrupt practices, but fails to 
give particulars, should be regarded as in: 
complete and should be rejected without 
there being any inquiry into it, It is also 
argued that, sinse it is necessary under the 
rules to publish the Petition in the Govern. 
ment Gazette as a notice to other possible 
respondents and the rest of the world, the 
particulars must be published with it, AB 
any subsequent furnishing of particulars 
would require a publication of such particulars © 
inthe Gazette and would mean endless delay. 
It is-oontended by the petitioner, on the other 
hand, that the petition is not defestive, but 
that, if ib ia eonsidered lasking in any parti- 
eulars, he may be permitted to supply the said 
particulars. The petitioner further lays 
stress on the fact that, inasmuch as one of the 
eorrupt practices alleged by him is general 
intimidation he sannot be expested to give the 
names of those responsible for it, bat that he 
has spesified what the corrupt praetioe was, 
on what date it casurred and what form it 
took, ti2., " violenae and threats of violense” 
and "Hooliganism." With regard to the 
second corrupt praetice alleged by him, viz, 
the use of undue influence by oertain Pirs” 
(spiritual leaders of Muhammadans)ehe says 
that he did not mention names as he consider. 
ed it would mean mentioning what his 
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evidence would be, but that he is ready to 
specify the names of the said Pirs if so desir- 
ed before the trial astually commenses so as 
to give suffisient noties to the respondent. 
There is no doubt, sonsiderable forse in the 
argument that if was intended by the 
Legislature in India that partioulars of any 
eorrupt prastios alleged must be given in the 
Elestion Petition and that the English Law 
in this respect’ has not been followed. In 
England we find that the prosedure is briefly 
as follows :— 

A petition may be presented within 14 
days after the day on whioh the Returning 
Offiser reeeives the return and deolarations 
respesting elestion expenses by the member 
to whose elestion the petition relates and his 
eleotion agert, but a period of 28 days is 
allowed, if an illegal prastioe is specifically 
alleged (section 49, Corrupt and Illegal 
Prastises Prevention Aet, 46 and 47 Vio., at 
page 773 of Rogers on  Eleetions, 1918 
Edition, Volume Il). Thereturn and deolo. 
ration respecting eleetion expenses must be 
made within 35 days after the day on which 
the sandidate returred has been deolared 
elected (section 33 of 46 and 47 Vio. 
at page 761 of Rogers). Thus, a petitioner 
in England may have as long a period as 49 
days within which to present his petition, or 
longer if he alleges an illegal prasties, But 

even further time may be allowed for parti. 
eulars to be stated, for under rule 6 of the 
Parliamentary Elestion Petition Rules (page 
906 of Rogers) the Court or a Judge may 

` order sueh partieulars as may be nesessary to 
prevent surprise and unnecessary expense 
and to ensure a fair and effeotual trial. - 

As against this wide latitude allowed in 
England, Mr. Mahtab Singh propounds the 
view that the law in India is that botk the 

' petition must be put in and the partionlars 
furnished therein within 14 days from the date 
` on whish the result of the elestion has been 
"published in the Gazette (rules 30 and 21 
' of the Punjab Eleetoral Rales), and that no 
‘ partioulars whatsoever may be furnished 
_after that period has expired. We should 
be reluotant to think that any suoh wide 
divergense from the English Law and praotiee 
‘was contemplated by the Indian Legislature. 
` But even though it may be granted that 
there fias been a deliberate departure from 
the English Law in this respeat it does not 
:meeessarily follow that a petition is to be 


t 


INDIAN CASES, 


[1921 


rejected in limine on the ground that it fails 
to give particulars. It is to be borne in 
mind that the Punjab Hlestoral Rules do not 
provide any penalty for failure to comply fully 
with rule 31, Inthe rules it is only at one 
place that a summary dismissal of tbe peti- 
tion is enjoined and that ia under rule 34 (1) 
for non.somplianse with rule 33. It sannot 
be assumed, therefore, and if does not stand 
to reason, that the framers of the Electoral 
Rules meant that any incomplete complianae 
with the provisions of rule 31 should be so 
severely penalised. ‘They would presumably 
have said so if any such penalty had been 
intended to be imposed. We have been 
referred toa recont sompilation on ' Indian 
Elestioneering" by Mr. Hammond, 1. c 8. 
whieh giver, at page 149, a echeduls illustrat- 
ing the form in which particulars might be 
stated by a petitioner, and it is said that 
something on those lices shonld have been 
attempted by the petitionerin this ease. It 
is stated in Mr. Hammond's book that parti- 
eulars are usually furnished in England in 
the form of a sahedule and the form is 
certainly sonvenientas showing at a glance 
what the broad features of the alleged 
corrupt prastioes are. There is a form of the 
petition given by Mr. Hammond at page 147, 
whioh is the same or very nearly the same 
as that given in Halsbury's Laws of England, 
Volume XII, page 415, . The rules or regula- 


- tions made in [ndia have not laid down any 


form in which the petition ia to be drafted, 
or of the partionlars to be added in eases 
where pertisunlars are necessary. Those 
petitioners, therefore, would be presumably 


_ within their rights, who, under present oon- 


ditions, draft their petitions ascording to the 
form given at page 415 of Halabury or on the 
lines of a plaint written assording to the 
requirements of the Civil Prosedure Code; 
the present inquiry must, as nearly as may 
be, be in assordanoe with the prosedure appli- 
sable under that Code (Panjab Hlestoral 


"Rule 35) and*its requirements will be disousa- 


ed below. , 

as regards the affgument from publisation 
in the Gazette, it is clear to us from a perusal 
of rnle 34 (2) (b) that the main, if not the 


only, objest of such publication is to notify 


eandidates other than the petitioner . or 
petitioners and respondent or respondents that 
a petition has bean presented. For eertain 
purposes, no doubt, publieation in the Gazstte 


i= 4 


| | 
Vol, LXI] 
BARKAT ALI t, MUHARRAM ALI, 


is intended to be notise to the world, in order 
that ignoranoe of the matter published may 
nof be pleaded later by any parties aífeoted, 
but we have no reason to suppose that publi- 
sation of any Eleotion Petition is intended to 
im pose any obligation upon any person exoept 
"sandidates other than the petitioner” or 
petitioners or respondent or respondents. In 
England, we observe, that the rule is to publish 
the petition only, and thaf, too, in the limited 
area of the county or borongh. (Halsbury’s 
Laws of England, Volume XiJ, page 412.) 

After earefully considering, therefore, the 
arguments addressed to us we are not pre- 
*pared to say that the petition does not 
suffisiently comply with the requirements of 
rule 31 (Punjab Elestoral Rules). We are, 
atany rate, strongly of opinion that the 
petition is not so defestive in respect of 
partioulars that we should report to His 
Excellency the Governor that it should be 
rejected without being heard. As already 
said, no penalty is prescribed in role 3l and 
particulars not being defined, a wide disore: 
tion would appear to be left as to the interpre: 
tation of what partienlars" mean. 

At the same time, we should like to indi. 
sate our view thatit would have been more 
sonvenient in the oase before us if the petition 
had been more precise as to the plases at 
whish the persons by whom and on whom 
general intimation or spiritual influence had 
been exercised and, in the latter ease, the 
nature or substanes of the direstiona issued 
by the spiritual Förs to their followers, and 
the agents who indused tha spiritual Firs to 
exeroise such infinenoe. 

We wish it to be distinetly understood 
that we are laying down no general rule as to 
what particulars are necessary urder rule 
81, but are eonfining our decision to the 
partioular oiroumatanoes of the present oase, 

Tbe second main question raised in the 
preliminary objeetions is, whether, if the 
particulars given are sonsidered suffieient for 
the purpose of the petition, bnt that further 
particulars are nevertheless desirable, the 
Court has power to allow amendment in the 
sense of amplifieation of the partieulars. 
Rule 35 of the Punjab Elestoral Rules makes 
the Oivil Proeedure (ode applicable, as 
nearly as may be, to the present enquiry. 
Mr, Mahtab Singh argues that, where a 
spesifie rule has been laid down in the 
Eleetoral Rules, the prosedure applisable 
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under the Civil Prosedure Code is not to be 
applied; that since there is a specifie rule, 
namely, rule 31, whieh requires partieulars 
to be given in the petition, the procedure 
applioable under the Civil Proeedure Code 
is, therefore, not to be applied. . But we have 
already held that suffisient particulars have 
been given to satisfy rule 81, and there is no 
spesifie rule taking away the power to order 
further and better partisulars, his argument 
as to the inapplisability of the Civil Procedure 
Code eonsequently falla to the ground. The 
only point, therefore, remaining for desision 
upon the second question raised in the pre- 
liminary objestions ie, what is the procedure 
under the Civil Prosedure Code, 

Now, in Order Vl, rule 2, of the Civil 
Procedure Code, the words used with refer. 
ence to pleadings sorrespond praetieally with 
those used in the first portion of rule 31 with 
reference to the material fasts to ba alleged 
in the petition or pleading with the exeeption 
that the petition is not limited, as is the 
pleading, to such faots, and if we turn to 
Order VI, rule 4, we find that partieulara 
shall ba stated in eertain specified eases, e g., 
misrepresentation, fraud and undue influense, 
and, in all eases in whieh partieulars are 
nesessary, they shall be stated in the plead- 
ings. So far, then, as the words go, the 
directions in the Civil Prosedure Code are as 
mandatory as those sontained in rule 31. 
Then, in the sommentary in Maulla’s Civil 
Prosedure Code on Order V!, rule 4, it is 
said that partisulars will be ordered of sueh 
material fasts on whieh the party pleading 
relies for his slaim or defenee, but not of tha 
evidence (cf. Eng. Petition Rale 6, Rogers, 
page 907) by whieh those facts are to bea 
proved, and that the object of the particulars 
is to prevent surprise and to ensure a fair 
trial by giving notice to the other side of the 
claim they have to meet and thereby ta 
prepare their case properly, It follows from 
the above, that the partionlars whieh should, 
or would have to, be stated vary naturally 
with the facts of eash partienlar ease. If 
partisulars are not sufficiently spesifie the 
remedy of the other side is to apply for 
further and better particulars under Order 
Vi, rule 5, The matter is otherwise, where 
there are no partioulars at all but merely 
general allegations, however strongly worded, 
whieh would not amount even to an aver. 
ment of fraud, Wallingford v. Mutual 
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Society (1). In such a ease the plaint would 
be rejeoted under Order VII, rnle 11, a3 not 
disclosing a ground of action at all. This 
would seem to be the ease especially as 
regards allegations of fraud and, mutatis 
mutandis, would, we take it, apply ganerally to 
other sases where particulars are necessary. 

Under Order VI, rule 17, whioh was not 
referred to by either side, the Court ia given 
power to allow alteration or amendment of 
pleadings at any stage of the proseedings upon 
sush terms asit thinks just, and all amend- 
ments necessary to determine the real ques- 
tions in controversy shall be made. Ascording 
to the judgments of Bramwell], L. J. and 
Bowen, L. J., sited in Mulla's eommentary: 

‘There is no kind of error or mistake whioh 
if not fraudulent or intended to overreash, 
the Court ought not to sorrest, if it oan be 
done without injustice to the other party.” 
Olarapede & Oo. v. Commercial Unton Associa- 
tion (2) and Oropper v. Smith (3). OF course, 
a plaintiff would not ba allowed, ordinarily, to 
amend so as tò raire fresh olaims on a 
barred oause of action, Reg. v. Lee (4). It 
would seem olear that, unless a plaint were 
‘rejeated onder Order VII, rule 11, as not 
diselosing & cause of astion, then under the 
Civil Prosedure Code the Court has the 
widest powers for allowing amendment of the 
‘petition in a proper dage, 

The third main question raised in fhe 
‘preliminary objestione is, whether, if the Court 
has power to allow amendment, it should 
exereise that power, It follows, from what 
has been said above in discussing the first 
two questions, that, in our opinion, the oase is 
a bb one for allowing amendment. Amend- 
ment, we take it, is a stronger word than 
amplification, whioh is what is here required 
and whish, a fortior?, should ordinarily be 
allowed. No new substantive charge is 
thereby introduced, and we sonsider that we 
should be stifling inquiry—a course de- 
presated by Blaskburn, J, in the Staley- 
bridge case (5), if we did not now permit 
fuller particulars to be given, We are 
satisfied that there was no wilful suppression 

(1) (1880) 5 A C. 636 at pp. art 70:, 703; EO L. 
J. Q. B. 49; 43 L. T. 258; 29 W. R. 8 

(2) (1883) 32 W. R. (Eng.) 262 n p. 263. 

(3) (1884) 26 Oh D. 700 at pp. 710, 711; 68 L. J. 
Ch. 891; 51 L. T. 733; P ER. 60. 

(4) (1881) «9 Q. B. D. 894 ab pp. 895, 396; 30 W. 


R. 750; 47 J. P. 118, 
E (1869) 1 O'M. & H 66 at p. 72. 
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of particulars in the present petition, and by 
the action whioh we shall now take we shall 
ensure that the respondent will not be taken 
by surprise. Under Order VÍ, rule 5, Civil Pro- 
sedure Code, therefore, we pass an order for 
further and better partioulara which should be 
put in by the petitioner by the 3ist January 
1921, Such partioulars will be those specified 
earlier in this order. 





REPORT.—In the elestion of Desember 
1920 for the Lahore City (Muhammadan) 
Constitueney, Maulvi Muharram Ali, Chishti, 
with 276 votes, was declared elected. The 
votes obtained by the remaining candidates 
were a8 under :— 

Malik Barkat Ali ' 2 

Khan Bahadur Maulvi Inam Ali... 30 

Maulvi Fazal Din. we 17 

Maulvi Insha Ullah s 1 

The total number of elestors registered for 
the constituency was 7,080. 

This elestion bas been called in question by 
a petition presented by Malik Barkat Ali on 
the 28th Dacember 1920, and published under 
Notification No. 1023, dated lith January 
1921, ina Punjab Government Gazetie Extra» 
ordinary. The seat is not prayed and no other 
candidate has applied to be joined as respondent. 

The elestion has been impugned on the 
grounds of general intimidation of voters and 
of the exersise of spiritual influencs in the 
way of threats by certain Pirs on the induse- 
ment of the respondent and his agents. 

A preliminary question of some 1mportanae, 
bearing on the interpretation of Panjab 
Elestoral Rule 3), was disposed of in our inter. 
mediate order, dated 28th January 1941, 
asopy of which forms au annexure to this 
report,* On the remaining issues involved 
we prooeed to report as follows :— 

It will be sonvenient, first, bo dispose of the 
matter of the exereise of apritual inflasnae. 
As to this, the patitioner has, entirely failed to 
eonyines us either that any such spiritual 
inflaense as would. oome within the definition 
sontained in rule 2 (2) (b) of Part I of 
Schedule IV of the Punjab Elestoral Ralea, 
was exercised or, eyen if sush an influence 
was exeroised, if was induaed by the respon. 
dent or his agents. Ths definition in ques. 
tion falls under the heading of undue infiience 
and rans thus :— 

"Any | threat to a person or indnosment 
~ *Videon page 337, ante, —( Ed] | 
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to a person to believe that he or Any 
person in whom he is interested will besome 
or be rendered an objeet of Divine dis” 
pleasure or spiritual oensure." 

We have had a certain amount of evi- 
dence placed before usto show that three 
Pirs, by name Pir Jamaat Ali Shah of 
Alipur, Mirza  Bashir.ud. Din Mahmud, 
of Qidian and Maulvi Ikram-ud-Din, 
Bukhart of Lahore, addressed their respes- 
tive followers on behalf of the respondent. 
Bat thereis no evidenae worthy of credit 
that any such address sontained or was 
intended to sontain any such threat or 
fndusement as is alleged by the petitioner 
or is contemplated by the rule. 

As regards Pir Jamaat Ali Shah, there 
are only two direst witnesses; all they 
are able to say is that when the Pr 
was sitting one day in the Patolianwali 
Mosqua the respondent approashed him 
with a request that he would ask his 
murids to vote for him. The Pir respond. 
ed by asking those present to vote for 
the respondent. The attendanse of the 
Pir himself sonld not be obtained, and he 
was given up as a witness by the petitioner. 
There is no trace of threat here. 

As regards the Mírza of Qidian, the 
petitioner relies on a letter, dated the 17th 
September 1920, addressed by a Seoretary 
of the Mirza to the Seeretary of the Loaal 
Abmadiyya Community (Exhibit P. B), but 
16 is quite impossible to regard the expressions 
used in this letter as denoting more than a 
wish that that community should support the 
respondent ; there is nothing even approash- 
ing a threat or indusement, With a view to 
indieating generally what, in onr opinion, 
comes within the bounda of legitimate 
eanvassing by a spiritual leader we repro- 
duce a translation of this letter below:— 

"It is understood that Mr, Chishti is 
a sandidate for the Panjab Council for 
Lahore and ifs environs. Oar Hazrat has 
approved of him, and Ihave baen dirsoted 
to invite you to turn your attention, as 
well as that of the President of the Lahore 
Ahmadiyya Oommunity, to an endeavour 
to have votes given for Mr. Chishti by the 
members of the Ahmadiyya Community of 
Lahore, A separate letter has been addrassed 
to the President of the Lahore Community. 
Please issue nesessary instruotions for the 
community after consulting him.” 
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There ‘is nothing here to whiah exaeption 
sould possibly be taken. The only action 
taken by the Local Searetavy, P, W. No. 37, 
was to eiroulate a sopy of the letter to 
83 persons, whose names appear in his 
register, but if is not even known how 


many of these were actually voters, Upon 
this point there are only four direot 
witnesses, of whom one, P, W., No. 38, is 


admitted by the petitioner himself to be 
unreliable, two others, P, Ws, Nos, 34 and 37, 
admit that no threat of spiritual censure 
was held out to them, while the 4th witness 
is the Mirza himself, P. W. No, 39, who states 
that he had no intention that the letter should 
be a threat or  indueement, and further 
that, in seenlar matters, his followers are 
at liberty to take his admonitions as resom- 
mendations only. As a matter of fact, 
we have if from the register before men- 
tioned that two of his followers went the 
length of resording vigorous objestion to 
voting for the respondent. 

The position taken up by the petitioner 
is that, even though no astual threat 
was held out to any one by the two Pirs 


above named, yet the effest of the instrua- 


tions whish they gave to their followers, 
would be such as to produseon the minds 
of those followers the fear that they would 
be,committing a sin if they did not vote for 
the respondenf, drawing a farther inferenes 
therefrom that the inourring of Divine 
displeasure would result from the commis- 
sion of this sin. In our view, this position 
is quite untenable, if only because, when 
it is sought to bring home a aorrupt 
practise to any one, if is the astion of 
that person whieh must bs primarily 
looked to; eorrnpt intention is the essential 
elemént and no sush intention has been 
shown as regards these Firs, The question 
of what the persons addressed thought 
is a gesondary one and does not arise if 
no corrupt intention on the part of the 
Pirs ia shown. Bat, evan apart from this, 
we are not satisfied that the persons 
addressed would all, or even in the 
majority of cases, consider that if would 
be a sin not to vote in accordance with 
the resommendation of a Pir. There is 
some evidense to show that ignorant ond 
over oredulous persons might go consider 
it, but even of that there is not sufficient 
to eonvinee us that this is really the saseg 
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At the same time, we think that candidates 
should exersise great saution in invoking 
the aid of spiritual leaders to assist their 
candidature, and that spiritual leaders 
themselves, before addressing their followers 
should weigh very sarefully the effeot 
which their words would have upon eash 
and every sestion of such followers. 

The third cease is that of Maulvi Ikram- 
ud-din Bukhari, whose statemnt has been 
taken on interrogatories at Gwalior; he 
denies the allegations made against him, 
This person is not a regular Pir; he admits 
that he has only four or five murtds in 
Lahore: he was for a long time the 
Imam of Wazir Khan’s Mosque in Lahore 
and he is said to have offered prayers for 
the sussess of Mr. Chishti, We have 
it in evidenee that, as regards the 
alleged preashing at the Salabat Mosque, 
the nation of the Maul was resented by 
his hearers, many of whom sondemned his 
astion in so speaking, deelaring that they 
would not vote for Mr. Chishti. As regards 
the alleged preaching at Wazir Khan's 
and the Sannehri Mosques, the witnesses 
are so fewand of sueh low status that we 
sould not aet on what they say. 

. These ndings render it unnecessary to 
diseuss the question whether the respondent 
or his agents induced the Pirs to exersise 
any influence on the respondent’s behalf and 
we content ourselves: with repeating that 
we find sueh indusement entirely unproved, 
This part of the petitioner's eaae, therefore, 
fails 

Turning to the question of the alleged 
general intimidatior, we find a sonsiderable 
body of evidense to the effest that on 
polling day erowds assembled at many of 
the Polling Stations and adopted ‘a hostile 
and threatening attitude towards voters : in 
a few oases actual violencs was resorted 
to towards persons: who had: voted, but 
these instances are, admittedly, few in 
number, though it is somewhat sogently 
argued that this fast proved the suosess 
of the methods of intimidation employed. 
It is further admitted that the sampasaign 
of intimidation was direated against all 
voters, no matter for whom they might have 
been going to vote, and was organised by 
a political body known as non-oo-operators, 
Now we ase perfestly prepared to find 


that the evidence tendered by the petitioner 
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would, if not rebutted by the respondent, 
have proved that there was general intimida- 
tion on a fairly large soale, but we did 
not eonsider it neaessary to aal] upon the 
respondent to produce rebutting evidence 
sinos, in our opinion, the petitioner had 
failed to make outa case for avoidanse of 
the elestion by the evidence whieh he 
placed before us. There are two main 
factors whioh have inflienced us in coming 
to this desision. F rsily, the ease in render- 
ed peculiar and sui generis, so far as we 
are aware, by the fact that, sinos the 
intimidation was direated against both sides 
equally, it is impossible to say that the. 
petitioner was affested more than the res- 
pondent; secondly, we are quite unable to 
ascertain eyen approximately how many 
voters astually went to the Polling Stations 
for the purpose of voting and were deterred 
from doing so, and how many never 
approached the Polling Stations, Ordinarily, 
no doubt, a considerable pereentage of persons 
on the elestoral roll would go to vote but 
here we have tbis  somplisation that the 
nor-Go«operation movement which bad been 
in progress by non-viclent methods for many 
months before the polling day, had already 
admittedly.affeotsd many voters to the extent 
of indusing them to determine to refrain from 
voting at all. 

‘Ono this point we have some sonore!e 
evidenca from statisties, Oat of the 7,050 
ragistered voters for this eonstibuenay 458 
valid votes were east, amounting to 6 5 per 
sent, only, In tbe eleation for Amritsar 
City (Muhammadan) Constitueney, where 
it is not contended that there was any 
violense yet, admittedly, non-ao operation 
was also strosg, out of 3,718 registered 
voters only 32, ov 2 per eent., voted. The 
comparison is signifisant as showing that the 
small pereentage of votes east in the Lahore 
elestion may have been due to non violent 
non.so operation alone. Again, out of the 
10 Polling Stations for this sonatituenoy, 
general intimidation is noi alleged at all 
at two, namely, at one of the Mozang 
Stations and at Lahorea. Cantonment, the 
percentage of voters. polling at these two 
places was only ‘6 per sent. and 13 per 
cent, respestively, The ease of Lahore 
Cantonment is, of oourse, no index for 
Lahore City, but the second Mozang Station 
eertainly is, and here, out of the peti. 
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tioner's figure of 300 voters, only 2 eame 
to the poll As regards other Polling 


Stations, with the exeeption of the other . 


Mozang Station, where there was reniark- 
ably heavy polling up to noon and no 
less than 40 per sent. of voters aast their 
votes the percentages were, 3, 1'6, 2, 6, “3, 
1°8 and 86. In Mozang the heavy voting 
is said by the petitioner to have been 
mainly in the respondent’s favour: if this 
is: true, it might well be argued that the 
respondent might have done equally well 
at other Polling Stations and we have sertain: 
ly no reason to suppose that he would not. 


Assuming it to bea faot, however, that 
there was general intimidation of voters, the 
petitioner's position may be thus stated:— 


He points out, in the first plase, that 
in England sueh general intimidation is 
not provided for by the Statute Law but 
is dealé with under the Common Law, 
under whioh it is by itself a spesifie ground 
for deolaring an  elestion void, if it be 
shown that the result of the elestion may 
have been affected; and, secondly, that in 
England Statute Law only fille up the gaps 
in Common Law, whish san be applied 
independently of the Statute. From these 
two propositions he argues that, since Elles. 
tion Law in this sountry is imported from 
England and based on the English Law 
of Elestions, we should take it that the 
Indian Statute Law thus imported brings 
with it the provisions of the English Common 
Law, whish should, in matters dealt with by 
the English Courts under Common Law, be 
applied in India also. 

In the alternative, he argues, 
without mush eonvietion, that 
Statute Law be held applicable and it 
eonsequently becomes nesessary to find not 
only that there was undue influence as 
defined in rule 2 of Part I of GSohedule 
IV of the Panjab Elestoral Rules, but also, 
sinse the case falls under rule 1 of Part 
11 of the same Sehedule,: that the result 
of the election has been materially affected, 
he has established the fast of general 
intimidation of voters, end that the burden 
of proving that the result of the elestion was 
materially affeated should no longer lie on 
him, but, that, following the prinsiple laid 
down by us inthe Rghtak oase,* we should 
gee ante, pi 810 [Wa] TT 
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. require the other side to prove that the result . 


of the elestion was not materially affested. 
With regard to the first position, we 

have had the advantage of hearing an 

exposition of the history and applieation 


. of English Common Law from Mr. Carden 


Noad, Government Advosste, but we do 
not.think it nesessary to dilate upon it 
here besause, in our view, the matter is 
notopen to serious doubt. The petitioner 
is able to advanse no authority or 
presedent whatever for the somewhat 
remarkable ‘sonslusions whieh he wishes 
us to draw from the two propositions 
whish we have stated. It is at least argu- 
able, in the first plase, whether we should 
allow that English Common Law, which is 
essentially personal in the applieation of its 
provisions, should be applied to persons who 
are of a different nationality and who have a 
definite personal law of their own. 

It may be true that Indian  Elestion 
Law is based on English Hlestion Statutes, 
but i£ differs from English Law widely 
in numerous partisulars and should be 
regarded ss a separate sorpus, the Indian 
legislators having adopted some and dis- 
earded others of the Eoglish Elestion provi. 
sions, It seems to us that the Indian 
Legislature intended to make their statutory 
provisions eomplete in themselves and there 
is nothing whatever to indioate that there 
was ayy intention that the Indian Courts 
should administer English Common Law 
provisions, 

This is quite a different thing to saying 
&nd this is sertainly & proposition for whish 
there is authority—that, in defanlt of any 
provision in the S'atute Law, the Indian 
Courts may fall baek on the principles of 
English Common Law: prineiples are entirely 
different in essence to spesifie provisions 
and the English Common Law principles 
are only adopted, as we understand the 
law, in this sountry, beeause they are 
sonsidered to represent the prinsiples of 
justios, equity and good  eonssienee, upon 
whioh the law, asa whole, ia to be adminis 
tered. Bat these principles, ever, oan 
only be utilised where no statutory pro- 
vision exists, and, in the present ease, we 
have no doubt that suesh provision does 
exist, English Statute Law only eontem- 
plates the avoidanee of an elestion by reason 
of the acts of a eandidata or hiseagents 
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and there is no rule of English Statute 
Law sorresponding to that sontained. in 
rile 1 of Part II of Schedule IV of the 
Panjab Hiestoral Rules, whioh makes it pos. 
sible toavoid an elestion on the zround of the 
action of persons unsonnested with the eandi- 


dates or their agents, provided always that, 


the result of the elestion has been materially 
affested thereby [Punjab Elestoral Rule 42 
(1) (a)].- 

It seems to us that there exists so elear 
a provision in the Indian Law enabling 
us to deal with the fasts of this sase that 
the question of the applisation of English 
Common Law need not be further consi- 
dered, but we may add one further observa: 
tion. Even if Engliah Common Law wera 
to be applied, it is only established by 
it that, on the one hand, if general intimi- 
dation has been of such a general eharaster 
that it may have affested the result of 
elestion, then the election is void | North 
Durham case (6)] that, on the otber 
hand, even where there was an organised 
system of intimidation, if it was proved 
that it was practised not by persons 
ating i in the interest of the respondent but 
against him and in the interest of the other 


' sandidate, the eleetion would not be avoided 


[ Sligo case (7) ]. 

There is no preasdent for dealing with 
a oase of the kind before us, where, even 
if it be assumed that the result may 
have been affeated, neither of the parties oan 
be shown to have suffered more than the 


. other. 
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We have then to see whether the intimi- 
dation exersised has materially affested the 
result of the elestion so as to avoid it 
under Punjab Eleotoral Rule 42 (1) (a), 
Obviously, on the fasts, as slaimed by the 
petitioner to be proved, we sannot.do so 
owing fo the imponderable nature of the two 


essential elements, namely, (1) how many 


voters had not bsen won over by persuasion 
by non-eo-operatora before polling day and 
did actually go to vote; on this point we 
have quoted figures to show that, whatever 
effeot was produced on the numbers voting, 
it is possible, and even probable, that it 
was prodused by non-violent non e0-oper- 
ation and not by intimidation, and (2) how 
many of the deterred voters would have voted 

(6) (1874) 2 OM. & H. 152 ab p. 156. 

(7) (18897 1 O'M. & H. 300, s 
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for the petitioner and how many for other 
eandidates; on this point weregard as valae- 
less the mere conjectures made by some of 
the petitioner’s witnasses. 

Nor oan we aesepb the petitioner’s son- 
tention that we should shift on to the 
respondent the burden of proving that the 
result of the elestion has not been materially 
affested. In order to do this, we should 
have to find that & presumption had heen 
ereated by the petitioner'a evidenee that 
the result had been materially affested by 
intimidation. This we were able to do in the 
Rohtak sease,* but here, although we might, 
on the petitioner's evidense, if unrebutted, 
have been justified in presuming that the 
result may have been affected, we sertainly 
sould not, owing to the existence of the 
uncertain fastors already stated, presume 
that it has been affested. Herein lies the 
difference between the English Common Law, 
if it could be applied, —as we have shown it 
eannot—and the Indian Statute Law, whieh 
we must apply: the former only requires 
the sreation of a presumption that the result 
may have been affested, the latter requires 
the ereation of a presumption that it hos been 
affected. 

The petitioner thus fails on both his son- 
tentions and- we would, therefore, humbly 
advise His Exeollensy the Governor of the 
Panjab by this report that the returned 
candidate has bsen duly elected. 

In awarding costs, we take into &3e0unt | 
the fasta; among others, that the petitioner 
had reasonable grounds for seeking a decision 
on the question of geueral intimidation, and 
thatthe respondent ineurred no expenses for ` 
witnesses, while he was, exeept on the 
preliminary point, his own Counsel in the. 
sondust of the case. We award the respond- 
ent a lump sum of Ry. 300 to be paid to him 
by the petitioner, 

Petition dismissed, 


*See ante p, 816 [Ed] 
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CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decars 
No. 928 or 1919, 

August 6, 1920. 

Present :— Mr. Justise Newbould and 
Mr. Justiae Abdul Majid. 

TARA PROSANNA BHATTACHARJEE 
CHOWDHURY, AND ON H18 DEATH HIS 
HERIS AND LEGAL REPRESETATIVES 
RAMA PROSANNA BHATTAOHARJEE 
CHOWDHURY anp OTHERS— 
PEAINTIFFS— ÁPPELLANTS 

VETIUS 
/. NAZIR MAMUD SARDAR Asp OTHERS 


-= [JEFF NDANTS— RESPONDENTS. 
e Landlord and tenant—Interest on arrears of rent 
at certain rate—Payment stipulated for in kabuliyat 
~ Tenant, liability of, to pay stipulated rate, 


Where in a kabuliyat a tenant agrees to pay 
interest on arrears of rent at & certain rate, the 
landlord is entitled to recover interest at that rate, 
even though there is a finding that the rate is 
penal and hard and unconscionable, [p. 346, col. 2.] 


Appeal against the decree of the Sub. 
ordinate Judge, First Court, Faridpur, dated 
the 12th Desember 1918, affirming that of 
the Munaif, Sesond Court at Ohikandi, dated 
the 26th of November 1917. 

FACTS material to the report will appear 
from the following extracts of the judgment 
of the lower Appellate Oourt :— 

"In the original rent suit, interest was 
elaimed at the rate of one anna per rupee per 
month, on the basis of a registered ‘abulryat 
of 1283, exesuted before the passing of the 
Bengal Tenansy Ast. The defendants 
Nos. 2 and 3 contested. 

The Trial Court held that this stipulation 
had not been acted upon and that the rate 
was hard and penal, and on these- findings 
disallowed the interest claimed ‘and allowed 
damage at 25 per oent. rate. 

Points for determination :— 

1, Whether the present stipulation for 
interest was penal aud hard aud unconsoeionable 
bargainP 

2, Whether the present 
for interest was aeted updn ? 

This Court finds the interest at 75 per sent, 
per annum fo be hard, unconscionable and 
penal in this present ease on the following 
grounds :— 

l. The rate is sertainly a very high 
rate and does noé represent the loss suffered 
by the landlord for withholding of rent. 


atipulation 


It was contended by the learned Pleader for 
the appellants that the Settlement had been at 
a low rate of rent, and, therefore, the present 
interest should be allowed, If the Settlement 
was ata low rate of rent, certainly the tenant’s 
interest has greater value and is suffisient 
security for the yearly rent, and in that ease 
no exeess amount per year ean be demanded 
equitably to represent the insuranee fee 
against pussible loss. i 

2. The landlord’s Tehsildar who 
says that he has been serving as Tehsildar 
for 15 or 16 years, says that rent was former. 
ly paid af intervals of two or three years 
and interest was not realised for this delay. 
This behaviour on the landlord’s side is a 
strong siraumatance in favour of the view that 
the stipulation for interest at 75 per sent, 
rate was made by way of penalty. 

3. The poor debtors in rural India 
in a very large number of oases are helpless 
to protest their interest and to deal with 
Mahajans on equal footing, and on that 
ground submit to hard and unoconseionable 
rates of interest demanded by Mahajans both 
in bonds executed by them and in ex paris 
and Solenama desrees passed against them. 
The Logislatare, therefore, to give free 
unfettered ssope to the equitable prinsiple 
against hard and unsonssionable interest, 
passed the Usurious Loans Aet of 1918. 
Having regard to this condition of the 
poorer elasses in rural India, ez parte and 
Solenama bond-suit deerees allowing high 
rate of interest, relied upon by the plaintiff, 
are of very small valus in this suit. A 
thousand instanees of submission to oppres- 
sion by people unable by their siroumstanses 
to reside will not make oppression just, fair 
and equitable. Moreover, there is no evidenae 
to show the wordly statns of the defendanta in 
thege bond.suits. The peculiar risky nature 
of the advanees in these sases might have 
been the eause of the higher rate of interest. 
Sometimes very high rates of interest are 
realised for, almost speculative advanees to 
pauper debtors, a large portion representing 
the insurance charge. Only one of the 
decrees prodused is in a rent-suit, but the 
suit was not a sontested one. 

4. The tenant who exesnted thea 
kabulipat exeauted it for his old lands and 
quietly submitted to landlord’s measurement 
and assessment. He was in a mood to 
submit to the exesntion of the* kabuliyat ag 
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drafted from the landlord's side. This Court 
holds that the stipulated interest in the 
present kabuliy.t of the present suit, was 
a contrast whish was by way of penalty and 
which was also bard and uneonseionable. 
The prinsiple of equity only interferes to 
restify tbe abuse of liberty of sontraet about 
interest whish existed after 1855 and before 
the passing of the Bengal Tenaney Ast, 


Under such sireumstanses, the Court is- 


free to allow any aompensation for non. 
payment, which is fair and equitable. The 
Trial Court allowed damages at 25 per sent. 
rate as provided by the present Bengal 
Tenansy Aet, The Court sees no sufficient 
ground to disturb this exereise of diseretion 
of the Trial Court." 





' Babu Surendranath Das Gupta, for the 


Appellants.— The plaintiffs are the appel ` 


lants. The appeal arises out of a suit for 
resovery of arrears of rent in whioh interest 
was olaimed at the rate of one anna per 
rupee per month on the basis of & registered 
kabuliyat of 1983 B, S., exeanted before the 
passing of the Bengal Tenanoy Ást, Both the 
Courts below have found that the stipulation 
for interest was hard and penal and on that 
finding disallowed the interest elaimed and 
allowed damage at 25 per sent, rate. 

' The rate of interest is not penal. See 
Aziz Khan v. Duni Ohand (1), Balla Mal v. 
Ahad Shah (2). The defendant was bound, 
to pay interest at the sontract rate: Refers 
to Ashutosh Dhar wv. Joy Lal Sardar (3), 
Madhumala v. Alfasadd? Kazi (4), Lal Gopal 
Dutt v. Manmatha Lal Dutt (5), Sreemati 
Pramada Sundari Sarkar v. Ledu Mattabar (6). 
Refers also to S. A. No. 2287 of 1917 deaided 


on the 7th May 19.9 by Newboald, J. S. A.” 


No. 641 of 1919 desided on the 23rd July 
1420 by Walmsley and Greaves, JJ., and 
Mant Tara Rose v. Daliuddt Sheikh (7). — * 

' Babu Asttaranjan Ghose, for the Respond. 
ents.— That the rate of interest was hard, 


(1) 48 Ind, Cas. 938; 23 O. W. N. 130; 101. P.R, 
1918; 166 P. W. R. 1918 (P. C,). 

(2) 48 Ind, Cas. 1: 23 CO. W. N. 283, 35 M. L.J. 
614; 16 À, L, J. 905; 124 P. R. 1918; 26 M. L. T, 55; 
180 P. W. R. 1918; 29 C. L. J. 1656; 1 U. P. L.R, 
(P. C.) 25; 21 Bom. L, R. 558 (P. O.). 

(8) 18 Ind, Cas, 621; 17 G. L. J. 50. 

(4) 2 Ind. Gas. 415; 18 C. W. N. 962; 10 0. L. J. 45. 

(B) 82 O. 268; 9 O. W, N. 176. 

(6) 24 C. W. N. dii (152), — 

(7) 61 Ind. Cas. 385, 


unconssionable and penal is slear from 
Narendra Kumar Ghose v. Gora Chand Poddar 
(8). See also Upendra Lal Gupta v. Ataullah 
(9). The Civil ‘Courts oan always set aside 
stipulations for abnormal and uvfair interest 
when the sontrast appears to bs hard and 
unoonsoionable. See Kamini Sundari v. Kali 
Prosunno Ghose (10). Refers to Administrator- 
General of Bengal v. Asraf Alt (11). 
Babu Surendranath Das Gupta replied. 
JUDGMENT.— Though it appears that at 
one time there was some diversity of opinion 
the later rulings sre in support of the 
appellants’ sontention that the plaintiff is 
entitled to a desres at the rate of interest, one 
anna per rupee per month, stipulated in. the 
kabuliyat and.that the finding thot. this rate " 
of interest is hard and unconscionable and . 
penal is not sufficient to justify a departure 
from the terms of the sontract. We may. 
refer to the unreported eases, S A, 641 of 1919 
desided on the 23rd July. last, S. A. 1672 of . 
1 18 desided on the 3rd January last and . 
S. A. 2287 of 1917 desided on the 7th May 
1919 by one of us. 
On behalf of the respondents attention has , 
been drawn to the ease of Administrator. 
General of Bengal v. Asraf Ali (11), We are 
unable to agree with that desision, if we ` 
must hold that & tenant holding over is not 
bound by the terms of the lease under 
whioh his predesessor-in-interest eame into 
possession. l 
We accordingly deeree this appeal, The 
plaintiff'8E snuit wil! bə deereed in full with 
costa in all Courts including this Court, 


Appeal allowed, 


(8) 33 C. 683; 8 C. T. J. 391. 
(9) 86 Ind. Cas. 404; 21 O, W, N. 108, 7 
(10) 12 0. 226at p 238; 12 I. A. 215; 4 Sar. P, C. 

J. 852; 9 Ind. Jur. 487; 6 Ind. Dec. (x. s.) 168, 
(11) 28 C. 227. 
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BOMBAY HIGH COURT. 

First UivIL ApPRaL No, 19 or 1917. 
September 20, 1920. 
Present:—-Mr, Justice Shah and 
Mr, Justise Crump. 

DHANJI JAIRAM MADLI—PtarstizrF— 
APPRLLANT 
Versus 
THe SECRETARY or STATE 
ror-I NDTA—DevenpstT— RESPONDENT, 

Bombay Land Revenue Code Act V of 1879), 
ss. 69, 79A—Limitation Act (IX of 1908), Sch I, 
Art 14—Occupancy, grant of, subject to prohibition of 
alienation--Application for transfer of part of oecu- 
qancy. effect of—Hviction, summary—Suit to recover 
possession—Limitation applicable—Civil Procedure 
Code (Act V of 1908), O VIII, r. 2—Appeal, fist — 
Limitation; plea of, whether can be taken. 


A grant of occupancy was made to the plaintiff 
subject to certain restrictions prohibiting elienation. 
Some years afterwards, the plaintiff made an appli. 
cation stating that the land had been taken by 
him jointly with defendant No. 2 and that, there. 
fore, half the land might be transferred to the 
name of defendant No, 2. The District Deputy 
Collector held that there was a private arrangement 
between plaintiff and defendant No 2 for transfer 
of half the land to the latter and that, as this 
arrangement was made subsequently io the grant 
of occupancy, it amounted to a breach of the 
conditions of the grant, and he passed an order of 
summary eviction under section 79A of the Bombay 
Land Peveune Code, More thana year after the 
date of this order, plaintiff brought the present suit 
to recover possession of the lands: 

Held, (1) that the plaintiff’s action at most 
amounted to an attempt or intention to transfer 
which was never carried into effect, and that there 
was no alienation and no breach of the conditions 
of the grant: [p. 848, col. 1.] 

(2) that the order of the District Deputy 
Collector was a nullity and that Officer could not be 
said o have acted in his official capacity; "p. 848, 
col. 2. 

(8 that Article 14 of Schedule I to the Limita- 
tion Act was not, therefore, applicable to the suit, 
[p. 848, col 2.] 

Per Crump, J.—' The general rule is, that in a 
first appeal effect should be given to a plea of 
limitation raised for the first time atthe hearing, 
[p. 848, cols. 1 & 2.] 

First appeal against the desision of the 
Assistant Judge, Khandesh, in Suit No. 1 of 
1917, 

Messrs. Dhirajlal’ K, TRakor (with him 
Mr. D, G. Dalvi), for the Appellant. 

Mr. 8, S. Potkar, Government Pleader, for 
the Respondent. 


JUDGMENT, 
Croup, J.—In 1903, the plaintiff applied 


to the Colleetor for a grant of the oscu-- 


panoy of Survey Nos, 46 and 47 jn the 


village of Ajanti, The oseupaney was 
accordingly granted to him on payment of 
Rs. 99, being three times the annual asseas- 
ment, The grant was made on what ia 
popularly known as "the restristed tenure,” 
eertain eonditions being annexed prohibiting 
alienation as permitted by sestion 68 of 
the Bombay Land Revenue Code, The 
relevant words cf the kabuliyat are as 
follows: ~ 

“Neither I, nor my heirs nor any agent 
acting on my bebalf will create ary enaum- 
branse on the land or any portion of it by 
way cf lease, mortgage or s8le or in any other 
manrer," 

On August 9th, 1915, the plaintiff made 
an application to the Distriot Deputy Colleetor 
in whieh he stated that the two lands were 
taken up jointly by himself and defendant 
No. 2, and prayed that Survey No 46 might 
be transferred to the name of defendant No. 2, 
On August 21st, 1915, the statement of defend. 
ant No. 2 was resorded by the Mamletdar, 
He said that he had paid the prios of Survey 
No. 46, and prayed that it should be trans. 
ferred to his name On November 3rd, 
1915, the District Daputy Collestor held that 
there was a private arrangement between 
plaintiff and defendant No. 2 whieh sonstitut- 
ed a breach of the conditions set out above 
and dirested that the lands should be forfeit- 
ed, In pursuavse of this order, plaintiff was 
evieted on January 18tb, 1916, and on Febru- 


ary 7th, 1¥16, the Oolleator rejeeted the 


appeal madeto him. The suit was filed on 
February 6th, 1917, 

There is no dispute as to the above fasts. 
]t may be remarked that if there was in fast 
a breach ofthe sonditious of the kabuliyat 
plaintiff would sease to be entitled to the 
oseupation of tbe land as provided for by 
section 68 of the Bombay Land Revenue 
Code and would, therefore, be liable to be 
summarily eviocted by the Colleator in exer. 
eise of the powers conferred by section 79A. 
It is also elear that by virtue of seetion 10 the 
Distrist Deputy Colleetor was empowered in 
this bebalf. It may further be remarked that 
the use of the word “forfeiture” in the 
Distriet Deputy Collestor's order is errone- 
ous, but this in a matter of form cnly. What 
was in effeet done was to eviet the plaintiff 
summarily. ; 

The only question of faot whish is obsaure 
ie, what was the exact nature of the arrange- 
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ment between plaintiff and defendant No. 2 
The lower Court holds that there was no 
agreement prior in date to the kabulsyat, and 
that is probably eorreet, ‘The lapse of eleven 
years renders this unlikely and the evidence 
of defendant No. 2 on the point is vague and 
unsatisfastory, He says: “I do not re- 
member if Í and Vanji paid half and half the 
amount that was first paid to Government... 
Iaeked Vanji after he got the lands to give 
me Survey No. 46 and he eonsented". The 
truth of the matter appears to be that 
defendant No. 2 from time to time advaneed 
money to plaintiff for expenses of eultivation 
(the lands were originally waste) and that 
latterly they arranged for the transfer of one 
of the lands. It may be noted that this was 
apparently the ease for defendant No. 1 in 
the lower Oourt, In Exhibit 17—the precis 
of the Government Pleader—it is said “plaint. 
iff has broken the conditions inasmuch as he 
hàásalienated Survey No. 46 todefendant No. 2", 
There is no $vidense that any money was 
paid as purehase-money and, admittedly, no 
doeument was exeeuted. In these siroum- 
stances, it is diffisuli to understand in what 
way there has been a breach of the sondi- 
tions of. the kabuliyat. There was at most a 
contrast for sale which of itself oreates no 
interest in or sharge on the property. Plaint- 
iff and defendant No, 2 appear to have 
made false representations to the Revepue 
Authorities in the hope cf indusing them to 
sanation the transfer but this ean furnish no 
valid ground for the order of eviotion. 
Beyond thie, there was nothing more than an 
attempt or intention to transfer whieh was 
never earried into effest. It may, however, 
be remarked that if there was, indeed, an 
antesedent arrangement, sueh as was suggest- 
ed by plaintiff and defendant No, 2, the case 
` for applying section 79A would be no stronger. 
The aetion taken was (in my opinion) pre- 
mature, and not warranted by the terms of 
that section. Tbe eviction was, therefore, 
wrongful. 

But it has been urged in appeal that the 
suitis barred by limitation. The point was 
not taken in the lower Court, and it is urged 
that Order VIII, rule 2, of the Code of Civil 
Proaedure preeludes us from sonsidering the 
point. That order sannot, I think, be read 
as overriding.the established practice, This 
is a first apgeal and the general rule ir, that 
effect should be given to a plea of limitation 


raised for the first time. It may further be 
noted that the fasts necessary for the eonsi- 
deration of this plea are in snbstance- set ont 
in the plaint itself, whieh showa that the suit 


was fled more than a year after the date of 


the actual eviation, Thus, it may be doubted 
whether, on a atriot sonstraction of Order 
VIII, rule 2, it was-nesessary for defendant 
No. 1 to plead ' limitation - (sea the. words 
" or would raise issue of:fast not arising. ti 
of the plaint"). 


It is argued for defendant No. 1 that the; 


1 


suit is barred by Artiola 14 of ‘Sohedulo I of: 


the Indian Limitation ' Ast, 


the suit was admittedly brought more than'a 


year after the date of ‘that aot it must be ` 
held to be barred. The exact ssope of Article : 
14 is a question nob free ‘from diffisulty, but. 
I'am unable to find any ground on whioh. 
distinguished from ` 
Surannanna vV.. Sécrelary of State for India . 
In that oase it was held that if-a. 


this case oan be 


(1).. 
Colleetor disposed of laud, the property of a 


private individual, purporting to aot under : 
geotion 87 of the. Bombay Land. Revenue ' 


Code, the disposition is a nullity beoause 
Section 37 does not give power to deal with 


the lands of private individuals, '[he order : 
iain fast nob one made by a public offiser in | 
It would appear - to . 
follow that the ast of dispossession is equally: 

a nullity —not in the sense’ that it isa negligi» : 


his cffiejal aapaeity.. 


ble quantity, but in the sense that it is not au 
ast done by an officer in his offisial oeapaoity, 
It, therefore, stands on no other footing than 
an aot of dispossession by a private indivi. 
dual. The basis defect ie, that what is done is 
not within the statutory powers which the 


officer purports to exersise,inasmush asthe land. 
does not fall within that eategory to whieh’. 
In the- 


alone section 37 is applioable. 
present oase, 23 the conditions neeessary for 
the exeroise of the power of summary eviction 


conferred by seetiqn 79A did notin fast exist, - 


the Distrist Deputy Collestor eannot be held 
to have aetsd in his cjHieial sapasity, 
Malkajeppa v. Szeretary of State for India 
(2) the same line of reasoning is adopted. That 


(1) 24 B. 4:5, 2 Bom. L. R. 201; 12 Ind. Deo, 
(N. s.) 822. 

(2) 15 Ind, Cas 
882. 


The act’ of^ 
evistion, it is urged, was the aot of an Offider ' 
of Government in his official sapasity, and aa 


In: 


Li 
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also was a case under seetion 37, The 
Distrist Deputy Collestor held erroneously 
that the plaintiff was not entitled to the pos- 
session of sertain land, and the suit was filed 
more than a year after the order. It was 
held that the order gave the plaintiff a cause 
of action, but that, as it was based on an 
erroneous view of the fasts, it was ultra vires. 
The Distriot Deputy Collestor did not, there- 
fore, actin his official sapasity and Artiele 14 
had no application, It seems to me impos. 
sible to esaape the sonolusion that here, too, by 
parity of reasoning the act was not done by 
the Distrist Deputy Collestor in his offisial 
capacity. The same principle is laid down in 
Maharaja of Vizianagaram v. Sutrucherla 
Somasekara Raju (3). Where an officer of 
Government purports to aot under a statutory 
authority but in faot asts in exsess of that 
authority, his ast should be treated as a 
nullity. It is, psrhape, simpler to say that the 
act is not an offisial ast, for that view brings 
out more olearly the reason why Artisle l4is 
no bar, This appears to be the view hitherto 
taken by this Court, and no valid ground is 
shown for questioning if. It wculd appear to 
follow that Artiele 14 has no | applioation 
here. It is not disputed that the suit is 
otherwise in time, 

I would, therefore, reverse the desree of 
the lower Court and make a deeree for pos- 
session and mesne profits under Order XX, 
rule 12, of the Civil Prosedura Code. Posses. 
sion to ba given three months after the reasipt 
of the record in the lower Court, Plaintiff 
to recover his sosts throughont, 


Suan, J.—I eonour. I desire to add a 
word with referense to the point of limitation 


- raised on bshalf of defendant No. 1 for the 


first time in the appeal bafore us, In view 
of the allegation in the plaint, aasording to 
the provisions of Order VIII, rule 2, limita- 
tion ought to have bean pleaded. No such 
point was made in the written statement 
whish was practically confined to the roint 
as to the breash of the aondiéions of tho grant. 
It is a point, whish, if not raised, ia likely to 
take the opposite paniy by surpris3, Tha 
effaei of the omission tə raise this point is, as 
stated by Buskley, L. J., in Robinson's Settle. 
ment, In re, Gant v. Hobbs (4) with referensa to 


(3) 30 M. 235; 17 M.°L. J. 147; 2 M. L.. T, 195. 
(4) (1912) 1 Ch, 717; 81 L,11,:10h,:393; 106 L, T, 
443; 28 T. L, R. 298, 
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the corresponding English rule, not to exelude 
from the oonsideration of the Court the 
relevant subject-matter for decision simply 
on the ground that it is not pleaded, bnt to 
leave the party in meray, and the Court will 
deal with him as ia just. Having regard to 
the nature of the point, as also to the eiranm- 
stance that it involves no investigation into 
any fresh facts, we have aocsidered the point 
of limitation. It seams to me that the real 
question in the ease is, whether any breach 
of the conditions of the grant is established ; 
for if that is not established, under the 
oirsumstances of this oase, the defendant 
No. 1 most fail on the merits as well as on 
the point of limitation. That was probably 


the reason why the point of limitation was 


not separately raised in the lower Court. 
Both on the question of fact as to the alleged 
breach of the conditions of the grant, and on 
the question of law as to the effect of that 
finding on the point of limitation, I entirely 
agree with my learned brother, 


Decree reversed, 


MADRAS HIGH COURT. 
APPEAL AGAIN3ST ORDER No. 221 or 1919, 
April 2, 1920, 

Present :— Mr. Justios Oldfield and 
Mr. Justice Seshagiri Aiyar. 

M. S. M. M. MEYYAPPA OHETTY akas 
CHOKKALINGAM CHETTY AND OTHERS 
— PETITIONERS =- Å PPELLANTS 
versus 
A. V. P. L. OHIDAMBARAM CHETTY 
AND ANOTHS?-——ÜoUaTER PETITIONERS Nos, 1 
AND 4— RESPONDENT, * 

Civil Procedure Cole (Act V -of 1908) 155, 47, 


* 850 
MEYYAPPA OHETTY V. OHIDAMBARAM CHETTY, 


O. XXI, v, 108— Execution of decree—Decree-holder 
purchaser, obstruction to, im obtaining possession- 
Order refusing to remove obstruction—Appeal, whether 
Lies, ` 


Where in execution of & decree property is sold 
and is purchased by the decree-holder, but he is 
obstructed in obtaining possession, and the Court 
refuses to remove the obstruction, the order is one 
under section 47 of the Civil Procedure Code and 
is appealabla as a decree. [p. 351, col. 1.] 


Appeal against the order of the Court of 
the Temporary Subordinate Judge, Shiva- 
ganga, in Exeeution Appeal No. 299 of 1918, 
in Oviginal Suit No. 48 of 1913, on the file 
oftke Court of the Temporary Subordinate 
Judge, Ramnad, at Madura. 


FAOTS appear from the judgment. 


Mr. T. Rangachartar, for the Appellanta.— 
The order refusing to remove the obstruction 
is appealable. Theappellants who purchased 
in Court auetion are the deeree holders and 
the first respondent was second defendant in 
the original suit in whioh the decree under 
exeoulion was passed. Both of them were 
parties and the order in question related to 
exesution and is, therefore, appealable as a 
deoree. 

Order XXI, rule 103, Civil Prosedure Code, 
eannot be eaid to be unsontrolled by aeotion 
47 or to form an exeeption to the sases 
falling under section 47. To deny ° the 
right of appeal in this ease while soneeding 
it in oases of adverse orders against judg- 
ment-debtors would make the position 
anomalous. The rule must be deemed to 
cover eases not expressly soming under 
section 47, 


The order is, in substanse, a ‘desree’ 
within the meaning of sestion 2 (2), Civil 
Prosedure Code, and is appeslable, See 
Stvasamba Iyer v. Kuppan Samban (1) and 
Veytndramuthu Pillai v. Maya Nandan (2). 

Mr. A. Krishnasawmy  Aigar (with him 
Messrs. Patanjali Sastri and A. Venkata- 
rayaliah, for the Respondents. —No appeal lies 
against the order. The order being one 
of refusal to remove obstrustion to delivery 
is sonslusive under Order KAI, rule 103 
until it is displaeed by a suit. 


(1) 32 Ina. Cas. 769; 29 M. L. J. 620. 
(2) 64 Ind. Oas..203; 48 M. 107; (1919) M, W. N. 
: B81; 26: M. Li, T: 391; 88 M. L J; 82, 
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As to the anomaly resalting from deny- 
ing the right of appeal to the unsuccessful 
decree- holder purchaser, rule 103 whieh re. 
placed sestions 332 and 335 of the old Code, 
expressly exempted the judgment debtor from 
the obligation to sue. There is no sueh 
sxeeption in the cease of others. 


Section 47 would apply in the absence of 
rule 103, but in the fase of the rule, the 
rule must be understood to be an exseption 
to the seetion. 


JUDGMENT,—The order under appeal 
was passed against the appellants austion- 
purahasers in their applisations under Orfler 
XXI, rule 97, Civil Proseddre Code, and we 
shall deal first with the lower Court's eon. 
olusion on the fasts, that the first respondents 
title to Item No. 2, to whieh alone the appeal 
relates, was established. [tis eomm on ground 
that the property belonged to one Velayuda, 
who died in 1896. Appellant’s title, whish is 
that of the judgment debtor whose interest 
they purchased, is based on a sale of Vela- 
yuda’s widow to the latter on 3rd May 1897 
by Exhibit E ; lst respondent’s on a sale by 
Chittanatha Chetty alleged to have been 
adopted by Velayutha, by Exhibit LI to one 
Avishi Ohetty on 16th April 1897, subse: 
quent shanges in ownership being evidenced 
by Exhibits III, iV and Vi The question 
is, whether the adoption of Chittanatha ia 
established. It must, of course, be dealt with 
on consideration not only of the direat 
evidence, but also of the subsequent dealings 
with the property, 

* * 2008 200 $4 * 

In the result, we think that the lower 
Court has erred because it failed to realise 
ihe necessity for evidenes of affirmative value 
of the adoption whish respondents were 
bound to prove and has assordingly applied 
en  insuffisient ssrutiny to the  evidenoe 
whish they adduced. We sannot find the 
adopticn of Ohittanatha established and must, 
therefore, hold that first respondent elaiming 
through him could derive no title to the 
property, 


This eonslusion on the merits makes it 
necessary for us to examine the argument 
also relied on by first respondent that the 
appeal does not. lie, the lower Court's order 
being one of refusal to remove his obstrue. 
tion to the delivery of Item’ No,’ 2^ to appel. 
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lants and, therefore, being conalusive under 
Order KAT, rule 103, Civil Prosedure Code, 
until it is displaced by a suit. On the other 
hand, itis urged that, as appellants are 
desree-holders purohssers and first respcndent 
was second defendant in Original Suit No. 48 
of 1913, in which the desree under exeeu- 
tion was obtained against S. N. already 
referred to, the order is one under sestion 
47 and is appealable asa deoree, 


The question has been argued fully with 
the result that if was eommon ground that 
the sase would have been sovered by section 47 


e if Order X XI, rule 103, had not been passed. 


The alternatives are, then, that tbe rule is 
applicable only to sases not covered: by the 
section and that it deals with some of the 
eases which would otherwise be sovered by 
“ib as exceptions to it. In ihe frst alter- 
“native, the rule will be inapplicable in eases, in 
whieh (to omit referense to representatives ` 4 
deoree- holder seeking possession as purohasér 
or otherwise is opposed either to the judg- 
` ment-debtor or any otber party to the decree; 
‘in the second, it will” be inapplicable only in 
the event indisated in it of an order for 


‘possession having been made against the 


judgment-debtor. 


"There ia nothing in the wording of rule 
103, and the rules sonnested with it, to 


indicate direotly their relation to section’ 
‘47, It is olear, however, that if they are 
“regarded as uncontrolled by it and if the 


seoond of the alternatives referred to ia pres 
ferred an anomaly will result. In the oase, 
for instanee of an order adverse to & judg- 
ment debtor the rule does not provide for 
the means, by which it san be displaced and, 
as it is not suggested that it will be conolusive 
the applieability of seetion 47 must, as Mr. 
Krishnaswami Aiyar for the first respondent 
eonceded, be assumed, This is, of course, oon- 
sistent, if the order was obtained by & pur- 
ohaser, even a stranger, with the recent 
desision in Veyindramuthu Pillai v. Maya 
Nadan (2). But then it is diffieult to under- 
stand why suob sn order, when it is against 
the judgment-debtor, ean be displased by 
appeal, but, when it is in his favour and 
against the purohaser or deeree-holder seek. 
ing possession, san be displaced only by 
Suit. Anda similar diffieulty arises in son- 
nestion with rule 102 under whieh obsirue. 


fion by transferee from the judgment-debtor 


` deeree- holder 
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pendente lite is exoluded from the purview of 
rules 99 and 101, Such obstrnetion must be 
dealt with under one of these rules and not 
by separate suit in the first instanee, since 
rule 97 is exhaustive and tt must, therefore, 


be dealt with under rule 98, with the result 


that an order against such transferee from 
the judgment-debtor can, even if he is a 
party, if seotion 47 ia regarded as abrogated 
in these oases, be displaced only by suit, 
whilst an order against the judgmeut.debtor 
will be appealable. The anomaly is marked 
in oases between a party transferee and a 
purehaser, besause if the 
former’s rights had some into question in 
elaim proceedings under Order XXI, rule 
58, the final decision would have been obtain- 
able under sestion 47 and, notwithstanding 
rule 68, in an appeal against the provision- 
al order. This was deeided in Rama. 
nathan , Ohetttar v. Lecvat Marakayar (3) 
and Marivittil Mathu Amma v,  Pathram 
Kannot Cherukot (4) under the former Code 
and there is nothing in the differences 
between section 144 in it ard the present 
section 47 entailing a ohange in the law. 
The application of seotion 47 admittedly 
nesessary, although not explistly provided 
for in the oase of a dissomfited judgment- 
debtor, would avoid anomaly also in the case 
just referred to; it would be consistent with 
the opinion expressed by the Judicial Oom- 
mittes as to the ssope of the seotion, Pro. 
sunno Kumar Sanyal v. Kali Das Sanyal (5), 


_and if, as it appears to us, there is justifica- 
tion for its application to certain classes of 


cases to whieh rule 103 is applisable in 
terma that is ground for a eonolusion that 


the rule oreastes no exception to it but deals 


with eases whioh it does not aover. 


It is next material that, under the Code of 
1852, no such question as this would have 
arisen, an appeal or its equivalent lying against 
the order passed by the exesuting Court in 
eases in whieh the deoree-holder and the 
judgment-debtor or any party were opposed. 
This was clear when the deoree was for posses: 
sion, the sase of a party to the suit other than 
the judgment-debtor being specially excepted 


(3) 23 M. 195 (F. B.); 10 M. L, J. 64; 8 Ind. Dee, 


N. &.) 585. 
i (4) 80 M. 215; 17 M. L. J. 377; 2 M. L, T, 31. 
(5) 19 0. 683; 19 I, A. 166 (P. 0,);6 Sar. P, 0, 3 


209; 9 Ind, Dec, (N. 8.) 898, 
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. from sestion 332, in sonneotion with which 
alone a separate suit was necessary to 
 displase the Court'a order. It was also 
made  elear in oases in‘ whieh œa 
deeree-holder purebaser sought possession 
against sueh a party by Ramaswami Sasirulu 
v. Kameswarama (6), one of the decisions 
in consequense of whioh the explanation 


to section 47 relating to exonerated 
defendants was added in 1908. There ia 
no reason for supposing that there was 


any intention to eurtail the existing rights 
of appeal .by the Code of that year. In 
it, however, these provisions were re-drafted, 
those relating to deoree-holders being som- 
bined with those relating to  purehasers 
and the portions of sestions 332 and 335 
relating to the right of suit to set aside 
the Court's order being re-plased by rule 103 
in whieh the exeeption, of the judgment. 
debtor from the general obligation to sue 
was introdueed, This exception is, no doubt, 
. the best support to the contention that the 
applisation of sestion 47 is ousted by these 
rules, sinse, as Mr. Krishnaswami Aiyar 
eontends, the specification of one exseption 
' would ordinarily negative the intention 
to recognise others, But 
greatly impaired when it is noticed that 
the result of its acceptance is the denial 
of an ‘existing right of appeal and it is 
based on one portion of a re-drafting the 
effect of which may not have been fore- 
een. 
P These. considerations are material when 
the prima facie character of the order 
before us asa deeree, whish is sonferred 
by seotion 2 (2) and section 47, is. remem- 
bered . and the attempt is made to decide 
whether the right of appeal against it is 
negatived by the saving elause at the begin- 
niug of seation 96 (1), Under that seotion all 
deerees are appealable in the absence of 
express provision to the contrary in the 
body of the Oode or by the other law; 
and although the orders made under the 
Code may be other Jaw it is, in our 
opinion, olear that Order XXI, rule 103 
sannot be read as providing expressly against 
. any right of appeal which would otherwise 
be available, beeause the reason against 
“a comprehensive interpretation of the ex» 


(6) 23 M. 861; 10 M. L. J. 126; 8 Ind Deo. (N, .) 
653. * : _ 
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préssion ‘any party’ or a strict interpre- 
tation of the exeeption in favour of the judg- 
ment.debtorare too strong and the anomalies 
involved are too great. 


It may be added that there is very 
little authority as to the  seonstruotion of 
Order XXI, rule 108, in its present form. The 
sonslusion just reashed is in accordance 
with our decision in Stvasamba Iyer v. 
Kuppan Bamban (1) and in A. A. 
O. Nos. 188, 260and 315 of 1918 [ Veyindra- 
muthu Pillai v. Maya Nadan (2)) and, so far 
as the views expressed by us in this judg- 
ment are opposed to the deoision of Bakewell, . 
J., and one of ns in A. A, O. No. 118 
of 1916, the latter may be of doubtful correot- 
ness, The argument in Zipru Talhoo v. Hart 
Supdushet Vani (7) took a different sourse 
and the observations of Seott, C, J., so far as 
they support Mr. Krishnaswami Aiyar’s sone 
tentions do not sppear to have been the 
result of full eonsideration, Itis material 
that their Lordships regarded no intention 
to sbange the law in 1908 as established, 
In these sirenmstanes, authority affords no 
reason for rejeation of the sonelusion reach - 
Y We, therefore, hold that the appeal 
les. 


The result is aesordingly that the appeal 
is allowed, the lower Court's order being set 
aside- and the appellants. being awarded 
possession as prayed with costs throughout, 
first respondent will pay appellants’. costs 
throughout, , 


M, 8. P, 
Appeal allowed, . 


(7) 42 Ind, 


* 


Cas. 73; 42 B. 10; 19 Bom, L, RB. 


| | 
Vol, LXI] 
BAJMAL Y, LAJPAT RAI. 


OOURT OF THE ELEOTION COMMIS- 
SIONERS, PUNJAB. 
PETITION UNDER ELEOTIOK RULES, 
May 12, 1921. 

Present; —Mv. F. W. Kennaway, Khan Bahadur 
Sheikh Abdul Qadir and Kanwar Dalip Singh, 
Commissioners. 

RAJMAL, ZitILDAR—PETITIONER 
versus 
Hat Saheb Ohaudhrt LAJPAT RAT— 


RESPONDENT. 

Candidate and agent-—Agent, who is—Punjab 
Electoral Rules, r. 42 (1) (b)—Bribery by treating, 
what amounts to. 

. The relation of candidate and agent is much 
wider than that of principal and agent under the 
ordinary law, and such relationship is to be inferred 
from facts. [p. 854, col. 1.] 

Where several voters are fed on the polling day 
by men intimately connected with a candidate and 
acting on his behalf, the inference is clear that they 
are fed in order to induce them to vote for the 
candidate, The effort to win votes may succeed in 
some cases and fail in others, but that would be 
immaterial, [p. 356, col. 1.] 


REPORT.—!n the Panjab Legislative 
Counsil Elestions of December last Rai 
Sahib Ohaudhri Lajpat Rai, Vakil, Hissar, 
was returned by a majority of 345 votes over 
his nearest opponent, Dr. Ramji Lal, for 
the Hissar (Non-Muhammadan) Rural Con. 
stibueney. 

On the 28th of December 1920 Rajmal, 
Zaildar, an eleetor in that Constituensy and 
the elestion agent of Dr. Ramji Lal, pre- 
sented a petition calling this elestion in 
question. Tho petition sets forth ths alloga- 
tions whiah are relied on to invalidate the 
elestion of the returned sandidate and is 
published in the Punjab Gazette, Extraordinary, 
dated the 12th January 1921. 

The allegation is that free entertainment 
and oonveyanes to the poll were given to 
voters by or with the sonnivanse of the 
respondent or his agents, It is prayed that 
the elestion be set aside on the ground of the 
corrupt practices aforesaid. 

The petitioner produced a large number 
of witnesses before the Commission, both at 
Lahore and Hissar, to show that, treating 
on & large seale, had been going on at all 
the polling stations in the district, and that 
money had been paid in several oases on 
aesount of the  sarts and oamels hired 
for the eonveyanee of voters to various 
polling stations. “We may say af onoe, 
however, that, after sarefully sonsidering 
the evidense produeed by the petitioner 
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and hearing his learned Counsel on the 
value of that evidence, we eame to the 
sonelusion that in all instanees but one 
the petitioner had nof been able to make 
out a sage requiring rebuttal by the respond- 
ent The evidense thus rejested was oral 
testimony of a very ordinary type, given 
by witnesses, most of whom appeared from 
their evidenee to be more or less partisans. 
They professed to have supported the respond. 
ent during the eleetion, after having been 
treated by him. This part of their state- 
ments was tested by us by referring to 
the voting papers and it was found that a . 
large number of them who stated that they 
had voted for the respondent, had not 
really done so. We regarded sush mis- 
statements as tainting the whole of the 
evidense of the witnesses who made it, 
and we did not feel ourselves justified in 
holding thereon that the petitioner had 
discharged the onus that lay on him of prov- 
ing his allegations. The respondent was, 
therefore, salled upon to produoeevidense to 
rebut the sharge of treating at Hansi only, 
in regard to which we sonsidered that the 
petitioner had made out a prima facie case. 
So far as the oral evidenee of the persons 
who say they were treated at Hansi is oon- 
serned, we hold that if is not possible to 
regard them as more reliable than others of 
the same kind whose evidense has been 
disearded, No less than eleven of them 
stated falsely that they had voted for the 
respondent. There is, however, something 
more tangible than sush oral evidenee to 
go upon in this ease. There is doeumentary 
evidence, the sredit of whioh has not been 
impeached in any way, in the bahi of Kesari 
(P. W. No, 21), showing that on the 2nd of 
December 1920, which was the polling day at 
Hansi, a debt of Rs. 114 6.0 was jointly 
insurrred by Ude Singh, Jat, son of Ganga 
Ram, and Sissu, Jat, son of Jawala, of village 
Sissai, for sweetmeats, Kesari states that 
Sissu and Ude Singh bought from him on tha 
9nd Desemboer sweets worth Rs. 114 6 O which 
were given to Zamindars soming from the 
distriot outside the town, a seer to eash, We 
find that both these men are intimately con- 
nested with the respondent and must be 
presumed to have been aeting on his behalf, 
even if it may not be safe to presumg that they 
were doing so with his knowledge and oon- 
sent, Sissu or Sis Ram was the respondent'g 
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own younger brother and, though not an 
appointed elestion agent, is to be regarded as 
one who was acting as one of the respondent's 
agente during this eleetion, especially in view 
of the respondent’s admitted personal eon. 
nection (as will appear below) with, at any 
rate, a portion of this item of Rs. 1146 0; 
unfortunately Sissu died during the pendensy 
of this oace but the Commission bas no re- 
ason to suppose that his explanation would 
have been any different to that offered by the 
respondent himself, Ude Singh is a saste- 
fellow of the respondent and belongs to his 
village. He owns lands jointly with, and is 
a friend of, Amin Lal who was, admittedly, 
a polling agent of the respondent, The 
respondent has been appearing asa Pleader 
in a number of cases, for parties among whom 
the name of Ude Singh is included, though 
the respondent professes himself unable to 
say for certain whether he was ever engaged 
by Ude Singh personally or not, On the 
polling day Ude Singh was asting in unison 
with Sissu, both jneurring & joint responsi. 
biliiy for the item of Hs. 114-6.0. This isa 
sombinatien of circumstances from whioh the 
conclusion that Ude Singh was asting as an 
agent of the respondent seems to be irresiati- 
. ble. It is to be remembered that, in English 
Law, whieh, in this respeot, may well be 
referred tc, the relation of oandidatge and 
agent is mush wider than that of prinsipal 
and agent under the ordinary law, and suoh 
relationship is to be inferred from fasts, 

To return to the bakt entries. 

The statement of Kesari (P. W. No. 21) is 
supported by his son, Sant Narain (P. W. 
No. 27), who is the writer of thoze entries and 
present on the day when the sweets were 
taken. He says Sissu and Ude Singh both 
got sweets for the Jats and that an efitry was 
made in the baht jointly against their names 
for Re, 114-6-0. No adjustment of this debt 
took plaoe until 2nd January 192], when a 
part payment of Re. 15 6.0 was made by the 
respondent who-was ascompanied by Sissu, 
Sant Narain saya he was asked by the 
respondent to put if down as paid on aecount 
of Sissu’s share but adds the significant fast 
that the subsequent reaeipt of the remaining 
gum of Rs. 99.0 0 from Ude Singh was oredit- 
ed in his bah? in the joint name of both the 
debtor& These two banins, father and son, 
are substantial people, They are in no way 
unfriendly to the respondent, and in fact 
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their evidenee shows a tendeney not to say 
more against him than they ean help, The 
main part of their statements, if not disputed 
or denied by the respondent or by the 
witnesses produced by him and their evidence, 
certainly makes out a prima facte case of 
bribery as defined in rule 1 of Part I of 
Schedule IV of the Panjab Hlestoral Rules 
as against the respondent's agents, Ude 
Singh and Sissu, and under Rule 42 (1) (5), 
this charge, if unrebutted, would avoid the 
eleotion. 

The respondent has tried to meet this case 
by a somewhat elaborate line of defence, He 
says that this item of Hs. 114.6.0, standing 
jointly against Sissu and Ude Singh in the 
bihv of Kesari, really sonsisted of three sepa- 
rate items, for two of whieh he was in no way 
responsible, Hisatory ie, that his brother, Sissu, 
purchased sweets, eto., for Rs. 1560 only 
for the feeding some friends and relatives of 
hie, who were af Hansi to help him, and that 
sweets for the remaining eum of Rs, 99 were 
purchased by Ude Singh on behalf of a number 
of other persons who were the astual benefisiari- 
es and undertook to repy him the amount, Ude 


` Singh, (R. W.{No.1,) further splits this sum of 


Rs. 99 into two items. He says that a large 
number of his eo.villagers went to Hansi on 
the polling dey, some to vote and some non- 
voters as spectators, that they went with him 
to the shop of Kesari and took sweets thera. 
Men of two Thullas (or sub-divisions) of the 
village of Sissai were there. He gave his 
name to Kesari as responsible for Rs, 9J and, 
Sissu guaranteeing him in his turp, the name 
of both were thus jointly put down, He 
adds that, after about a month, he sent tho 
money to Kesari through a banta of ‘his 
village named Mahbub or Mahbub Singh 
(R. W. No. 2.) The story is that Rs, 50 out of 
this sam he paid on behalf of the men of hig 
Thalla, Indwan, by borrowing the same from 
Baijnath (R, W, No. 6), and Rs. 49-42-0, in. 
cluding annas twelve interest, were paid by 
Shugan Chand (P, W. No, 5) on behalf of the 
men of Thalla Aidal, It will be seen that 
this complicated explanation fails miserably 
when the evidenee if examined slosely, No 
single person who took refreshments at 
Kesari’s under the azis of Ude Singh is 
prodused to support his story that he merely 
accepted responsibility for their expenses 
aubject to subsequent re-payment to him of 
the amount expended, 
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The entry of Hs.114.6.0, as it stands, 
would be ordinarily taken to mean a jointly 
incurred debt and raises no possible inferences 
that one of the two debtors was responsible 
for only a small frastion of tha money, The 
story of Ude Singh that Sissu's nam3 was 
only added as seauriby cannot be believed. In 
the frat plase, Kesari and his son did not 
mention anything of the kind, nor were any 
questions put to them on this point by the 
respondent, In the sesond plass, if he had 
stood surety for the debt incurred by Ude 
Singh there should haya been a separate 
entry for that sum and a separate entry of 
Rs. 15 60 in his own aasount, There was 
eno reason why Ude Singh should haye been 
put down as jointly responsible for Sissu’s 
debt, Moreover, Ude Singh was already 
known to Kesari and had had dealinga with 
him before— whereas Sissu bad had no pre. 
vious acsount with him,—and the former, 
bsing a substantial Zamindar, would not 
ordinarily requiro sesurity. We oaunot, 
therafore, believe Ude Singh’s explanation of 
the joint entry. It is mush too lame and 
faulty. Itis equally impossible to believe 
Mahbnub's version that when he had paid 
R3. 99 to Kesari on assount of Ude Singh 
and Kesari made an entry about the sum in 
his bahi, he did not know what waa being 
written. The entry as to the reseipt of 
Rs. 99, being also in the name of Sissu and 
Ude Singh jointly, makes it elear that the 
position, as understood by Koasari and his 
son, was differant to what if is now 
represented to be by the respondent and his 
witnesses. 

An effort further to bolater up this part of 
fhe respondent’s eass has been made by the 
witnesses who are prodused to show that the 
aweetmeats were purchased from Kosari by 
sartain Jats of Thullas Indwan and Aidal for 
themgelves, through Ude Singh, and had 
nothing whatever to do with the respondent. 
We are not prepared to aoaept this evidence 
as trus, for reasons given below. Aparti 
from other things, the evidences on this point 
is mash too artificial to be believed and its 
very elaboration defeats tha abjeat with 
whish it is pnt forward. We are told by 
Ude Singh (R. W. No. 1.) that some men of his 
Thulla went to Hansi on the polling day and 
as they felt hungry and had no money, they 
asked him to gat swastmaats for them, Hs 
did 82 and gave his namə to the Halwa: on the 
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understanding that he would realise the 
sum out of the malbz of the Thulla. It may 
be explained that the malba is & fund formed 
out of  aubssriptionó from the body of 
villagers or Thulladars for the purpose of 
defraying expenses which ars debitable to the 
village or Thulla as a community. Ude 
Singh adds that he was asked by men of the 
other Thulla (Aidal), who, strangely enough 
found themselves in the same predicament 
for want of money, to ba responsible for the 
expenses of their food as well. He agreed 
to doso. Itis stated that, about 25 days later, 


“four men of Thulla Aidal, beaded by-Sheo- 


karan, (R.W, No. 3), took a sum of Rs. 49.12.0 
from Shugan Chand banta (R. W. No. 5), who 
is the first cousin of Baijnath (R. W. No. 6), 
and belongs to the same Thulla as Amin Lal, 
onthe 27th Deosmber 1920 ont-of the joint 
aosonnt of Thalla Aidal, whioh he kept in 
hia oapasity a» banker and paid the sum to 
Ude Singh, for payment to Kesari,. All four 
of them, inoludiug Sheokaran (R. W. No. 3), 
are said to have made their thumb impressions 
on the baki of Shugan Chand, The: ramain- 
ing thras are not prodused. It is not ex- 
plained why thera was so mush delay in 
adjusting this assount when the money was, 
asgording to Shsokaran, available out of the 
deposit of Ra, 350 whioh had basn left with 
Shagan Chand, nor how these four persons, 
none of whom was a lambardar, had authority 
to take money out of the malba fund." Bul 
this is not the only strange part of this 
unnatural atory. tis stranger still: that 
Shugan Chand flatly oontradists the very 
positive statement of Sheokaran as to the 
deposit of any sum of Rs. 350 with him on 
bahalf the Thalla or the existense of any 
surplus out of it in his handas, Hə makes out 
that this was a debt pura and simple whish 
is still undiasharged. He produoss his baki, 
whioh says nothing as to the deposit and roads 
like an entry of a debi.inourred by four 
parsons. Sush a matorial disorepansy in the 
statemonts of thoss two witnesses leads us to 
think that the entry doses noi repraseant a 
genuine transasiion, but has been prosured 
by s2mə9 one presumably by Uda Singh, in 
order to craate dosumentary proof in support 
of the version now given by him. Tae story 
of Uds Singh and Sheokaran, therefore, 
that the expanse incurred was m3ani to ba 
rast ont of the malda breaks dowa., Tha entry 
valating to fhe ramaining item of Ry, 59 
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_oeeurs in the bah: of Baijnath (R. W. No. 6) 
who, euriously enough, is first cousin, as already 
mentioned, of Shugan Chand and is Ude 
Singh’s own banker: from him Ude Singh 
borrowed Rs, 50 in his own name on the 29th 
Desember, to defray the alleged liabilities of 
the Thulla Indwan people, This transaction 
is equally suspicions. The witness says 
that the revenue had just been realised when 
the expense was incurred, and the villagers 
said that the sum might be recovered by him 
out of the malba when the revenue for the 
next season was realised. There is nothing 
to show how the malba aesounts in Ude 
Singh’s Thulla stood and he would seem to 
be ineurring responsibilities everywhere more 
lightly than a man like him would be expeoted 
to do. His sonduet is shown to be further 
strange in not going at once to pay the money, 
raised by him after so much trouble, to the 
ereditor, Kesari. He does not go himself to 
adjust his asoounts with the Halwa: but asks 
Mahbub, banta, to take the money to Kesari. 
Mahbub gets the money on the 2nd January, 
1921, but does not go to Kesari till the 6th 
January 1921. No good reason is shown 
why Mahbub’s intervention should have been 
sought at all, except on the hypothesis whieh 
favours the theory urged on behalf of the 
petitioner, that the idea was to ereate an 
entry in yet another bakt to support an ofhor- 
wise improbable explanation of the item in 
question. If Mahbub had been a man who 
was thought of as a messenger beeause he 
happened to be going to Hanai, the item 
of Rs. 99.12 0 had hardly any business to 
find a plaeo in his bahs. It is signifieant 
that the item of Rs, 99-12-0, though alleged 
` to be ready in the hands of Mahbub, is paid 
after the payment of Rs. 15.6.0 has been made 
by Sissu and the respondent, and ans effort 
artificially to split up the item of Rs, 11460 
“bas been made. It seems that it was this 
whieh was being waited for before the item 
of R», 99.120 was remitted and it was 
remitted through a stranger to the transaction 
in order to create evidence in his bahi in 
support of Ude Singh’s version,  Mahbub 
has no previous assounts and no aonneotion 
with Ude Singh ; but it is signifieant that he 
has aecounts with Amin Lal. 

Itis argued setrenuously on behalf of the 
petitioner, that the idea of splitting up the 
item of Hs. 114.6.0 into two, and, of further 
splitting the part of it attributed to Ude 
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Singh into two, must bave osanrred to the 
respondent when he heard that an Election 
Petition was going to be filed against him. 
This petition was actually filed in Lahore on 
the 28th December 1920 and it bas been 
Been already that the entries in the various 
bahis referred to above are on the 27th Desem- 
ber 1920, 29th Desember 1520, the 2nd 
January 1921, and the 6th January. itis 
highly probable that the respondent came 
to know of the likelihood of the petition 
being lodged and immediately started 
to cover up the traces of the expenses 
incurred in treating in the only- ease in 
which dosumentary evidenoe of if was iw 
existence. To say the least of it, these 
dates sbow a dangerous proximity to 
the date on whieh the petition was presented 
and appear to be mush more than mere 
aoineidenees. Wea need notelaborate avy fur- 
ther the reasons which have convineed us 
that the story of the respondent in explana- 
tion of the item of Rs, 114-£-0 is untrue, and 
that the expense was incurred jointly by the 
respondent's brother and by Ude Singh, who 
were, on the polling day, actiog in the 
interests of the respondent, and were, for 
the purposes of the election, his agents. 

1t remains to be seen, whether these sweets 
were distribntsd to voters in order to induse 
them to vote for the respondent. - Ude Singh 
admits that the men whom he fed on the 
polling day insluded voters and he would 
have us believe tbat there were also many 
non-voters among them. But that the men 
fed at Kesari’s wera voters is apparent from 
the entry whieh Ude Singh himself secured 
in the baht of Baij Nath (R, W. No. 6). 
This runs : Rs. 50 advanced to Ude Singh, 
son of Ganga Ram, to be paid to Kesari. 
Halwai, of Hansi, for the food of the ‘parcht- 
walas (voters) of Thulla Indwan.” This 
was the position on the 29th December 2£20, 
It ia clearly an after-thought now to intro- 
duce non-voters among those fed. We take 
it, therefore, that, the persons fed were voters. 
When nearly one hundred voters from one 
village were fed on the polling day at Hansi 
by two men intimately connected with the 
respondent, and acting on his behalf, as we 
have found above, the inference is olear that 
they were fed in order to induce them to 
vote for the respondent? The effort to win 
the vote may have susseeded in some oases 
and failed in others, but that would be im. 
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material The eorrupt motive is shown by 
the eirenmstances proved and makes the 
astion of the two agents a corrupt praotioe 
whieh would, as indisated above, avoid the 
eleation of the returned eandidate. 

Having some fo the above finding, so far aa 
the effest on the elestion of the treating at 
Hansi is eonserned, we may say that we 
think itis doubtful whether the direst res- 
ponsiblity of the respondent for this sorrupt 
prastise has been brought home to him. It is 
urged that his sondust in aecopting the aots 
of his brother, Sissu, and paying Rs. 15-6-0 
out of the item, and also in endeavouring 
fb obliterate the traces of the remaining 
items shows up his attitude with regard to 
this matter iu an unfavourable light, and that 
a presumption must be drawn from it 
that he was, from the outset, sonniving at 
the doings of his agents. There is some forse 
iu this sontention as showing the mens rea of 
the respondent, but it must be remembered 
that this is, after all, his sondust long subse- 
quent to the event, whish is not insompatible 
with his being innooent of all camplisity 
in the corrupt prastice at the time it took 
plase, His brother or his supporter, Ude 
Singh, may, as hassonstantly been found in 
English Hleetion oases, has been over. z3alous 
on the Hlestion day when he himself was 
busy at the polling station and unaware of 
what they were doing. H3 may have hai 
to pay items of expenditure in whole or in 
part afterwards when creditors told him that 
thing3 were givan on orelit on hia behalf on 
the authority of his man, Hs may even 
hava gone the leagth of foolishly trying to 
aaya himself from the consequenses of the 
asta of his ageats by means of oe»nsosted 
evidence to explain away the item in dispute, 
but allthis would nob nasassarily msan that 
he was in the plot at the tims that the 
aorrupt practise was sommitted. 

We do not sea suffsient ron*ov, on the 
rasord before us, to some to the conslusion 
that he was personally csgoserned in the 
doings of his agents or was sonniving at 
them. NG 

The two agents, we think, havya clearly beeu 
guilty of the sorrupt practice alleged against 
them, bat of the two ona, Sissu, is dead, 
leaving Ude Singh, who is equally to blame, 
to take the consequenses of his sonduat under 
the Elestoral Rules. 

We report, therefore, to His Exsellensy 
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the Governor (1) that the respondent, who 
is the returned eandidate for this Constitu- 
enoy, has not been duly elested; (2) that no 
eorrupt practise has been proved to have been 
committed by him, bnt (3) that the eorrupt 
praetise of bribery, by treating, as defined 
in Rule 1 of Part I of Sehedule IV of the 
Punjab Eleoetoral Rules, has been proved 
against Ude Singh, son of Ganga Ham, Jaf, 
of Sirsai, in the Hissar District. 

As regards sosts, we eonsider that the 
respondent, although he loses the seat, should 
not, in view of the failure of the petitioner 
to make good all his allegations, be called 
upon to pay all the latter’s sosts. We direst 
the respondent to pay the petitioner 
Rs. 700 oosta in all, 


COURT OF THE ELECTION COMMIS. 
SIONERS, PUNJAB. 
Pet: tiuN UNDER ELECTION RULES, 

May 12, 1921. = 

Presev.t:—Mr, F.W. Kennaway, Khan Bahadur 
Sheikh Abdul Qadir and Kanwar Dalip Singh, 

Commissioners. 
Ehan DAURAN KHANC- PzrITIONER 
versus 


Malik MUHABBAT KHAN— RESPONDENT, 
Punjab Electoral Rules, v, 8l—Election Petition 

—Corrupt practice—Particulars— Ámendment of peti- 

tion--Candidate and agent—Agent, who 15, 


There is nothing in the Punjab Electoral Rules 
justifying the view that a petition which gives 
particulars of the corrupt  praetices relied on, 
is to be summarily rejected for want of fuller 
particulars. On the contrary, there is authority in 
the Civil Procedure Code for allowing further and 
better particulars to be given, with the reservation 
that the petitioner is not to be permitted to make 
out a new case. The object of furnishing such 
particulars is to avoid surprise to the respondent, 
and, from that point of view, they are as necessary 
in the interests of the parties concerned as in 
those of justice and fair play. [p 368, col. 1] 

A candidate is responsible generally forthe deeds 
of those who, to his knowledge, for the purpose of 
promoting his election, canvass and do such other 
acts as may tend to promote his election, provided 
that the candidate or his authorised agent has 
reasonable knowledge that those persons are go 
acting with that object. (p. 860, col. 1.] 


Blei January 1921. * 
PRELIMINARY.—In thia oase an objee- 
tion has been taken in the respondent's written 
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tatement to paragraph 6 of the Elestion Peti- 
tion on the ground that the allegations made 
init are vague and indefinite, and it has 
been urged that the petition should be 
dismissed for want for necessary partionlars. 
Mr. M, S. Bhagat, who appeared for the 
respondent No. 1, while not going so far 
as to question the powers of the Commie- 
sion to allow amendment of a petition by 
the addition of further partisulars, laid 


stress on the provisions of rule 3i of the. 


Punjab Elestoral Rules requiring partioulars 
of any corrupt praotioes alleged in a peti- 
tion to be embodied in the petition, and 
contended, in the alternative, that the 
petitioner should be oslled upon to give 
better particulars in order to enable the 
respondent to meet the sase against him. 
The arguments addressed to us on this 
point on both sides eovered no more than 
the grounds taken in the preliminary 
arguments in the Lahore case,* which have 
been dealt with at length in the prelimi- 
nary order passed in that ease, and it 
does not seem necessary to go over the 
same ground again. Suffice it to say, that 
we do not see anything in the Punjab 
Hleetoral Rules justifying the view that 
a petition, whioh gives partioulars of the 
aota relied on, is to be summarily rejested for 
want of fuller partionlars. On the contrary, 
there is authority in the Civil Procedure 
Code for allowing further and _ better 
partienlars to be given, with the reservation 
that the petitioner is not to be permitted to 
make out a new ease. The objeat of furnish- 
ing such partisulars is fto avoid surprise 
to the respondent, and, from that point of 
view, they are as neeessary in the interests 
of the parties eoneerned as in those of 
justise and fair play. The practise in 
England also supports this procedure. The 
petition in the present «ease gives the 
material facts on whieh the petitioner relies, 
and so far ag the supplying of farther 
partioulars goes the petitioner m hia repliea- 
tion to the written statement has not only 
expressed a willingnees to eupply sneh 
particulars as may be ordered, but has 
asiually supplied them to an extent which, 
we think, should give the other party the 
information they ean reasonably require to 
be furnished to them, without giving details 

*See Malik Barkat Ali v. Maulvi Muharram AH 
Chishti, 61 Ind Cas, 837.—[ Ed. ] 
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of the whole of the  evidenee on whieh 
the petitioner is going to rely. We now 
proceed, therefore, to frame issues in the onse. 





REPORT.—The polling for the Sheikbu- 
pura Muhammadan rural sonstituensy result- 
ed as follows :— 

Malik Muhabbat Kban, of Kerkan 1,199 
Khan Danran Khan, of Sangla .., 1,168 


Chaudhri Sarbaland is .. 250 
Syed Muratab Ali Shah .., awe 69 
Chaudhri Roshan Din  ... ie 57 
Maulvi Insha Ullah es oo. 19 


M, Muhabbat Khan was deolared duly 
elested, and his election has been called 
in question, under Punjab Elestoral Rule 30, 
by Khan Dauran Khan on the grounds set 
cut in his petition published under Punjab 
Government Notification No. 1027, dated 
llth January 1921. The four remaining 
candidates were made respondents, but have 
not sontested.the ease, which has been tried 
as between Khan Dauran Khan as petitioner, 
on the one side, and M. Muhabbat Khan as 
respondent, on the other, the former produs- 
ing 133 and the latter 177 witnesses, besides 
documentary evidence, necessitating 25 hear- 
ings of the oase. 

The petitioner has further claimed a 
declaration under Punjab Hlectoral Rule 32. 
that he himself has been duly elected, and 
the respondent, under rule 40, made resrimi- 
natory charges, whieh were, however, drop- 
ped during the sonrse of the trial, 

One legal point in this ange has been dis- 
posed of by &' preliminary order, dated the 
3lst January 1921, which may be read 4s 
part of this report and is attashed as an 
anvexure.* The matters with «hich we now 
have to deal involve, with one exeepticn 
only, questions of fast on which, as no pos- 
Bible areation of precedents is to be consider: 
ed, the report, following the English prastise, 
msy be comparatively brief, 

Corrupt practiees, falling under three 
separate heade, are sharged against the res- 
pondent or his agenfs, namely, bribery, 
threats of injury, and fraud, all three being 
alleged to have been praetiaed on voters, 
As regards the sharge of bribery, which is 
imputed to persons acting as the agents of 
the respondent, although a certain amount 
of evidenee has been produced in support of 
it, we ere of opinion that it has nof been 

^ *lidec on p. 857, ante—[Ed.] 
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sufficiently made out, and we find against 
the petitioner in this respest, 

Under the head of threats of injury, it is 
charged against the respondent that, during 
the e&nvassing whioh took plaoe before poll. 
ing day, the respondent and agents of his 
threatened votera in various villages with 
theft of their cattle, if they voted for the 
petitioner rather than for- the respondent. 
It is alleged, (1) that the respondent is 
regarded asthe head of the Wagah olan 
of the tribe of Janglis who are the original 
inhabitants of the Bar sountry, of which a 
eonsiderable part of the Sheikhupura Distriat 
econsists : this tract has been osolonised by 
settlers from other parts of the Provinae in 
consequense of the introdustion of Canalirri- 
gation; 12) that these Janglis, insluding the 
Wagahs, are notorious onttle-lifters, and, as 
sush, are regarded with apprehension by the 
eolonists, and (3) that, consequently, such 
threats would some home with espesial forse 
to those sclonists who were thus threaten- 
ed. We have no hesitation in finding that 
the allegations here set out have been amply 
proved by the evidence pnt before us, For 
the respondent it is not denied that he is 
regarded a8 the head of the Wagah alan, 
and the attempt to show that the Wagshbs 
are not notorious a8 cattle lifters has, in our 
opinion, entirely failed; the numerous wit- 
nesses for the respondent who say that by 
the term  Jonglis is meant Pakhiwaras, 
Buzigars, eto, simply diseredit themselves, 
and the positive assertion that they are not 
known as oattle-thieves is outweighed by the 
evidense of more oredible witnesses on tho 
other side, 

For the purpose of this Report itis not 
really nesessary for us to deside whether the 
respondent himself is an actual rassag?r, or 
member of a gang of sattle-thieves; there is, 
it ig true, & mass of oral evidense to thia 
effest whish is sountered by oral evidense of 
the opposite tendensy and by the production 
ofa large number of oertifisates of good 
work from offisials, inelofling Police Offiasrs, 
granted to the respondent at various times 
during the last 20 fears. We are not inolin- 
ed to look upon thse respondent's oral 
evidence or these cartifioates as excluding 
the possibility of the truth of the sharge, 
but, be that os it may, our sonelasion 
is that, whether rightly or wrongly, -he 
ig certainly regardel by the solonists as in 
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league with the Wagahs in the matter of 
sattle lifting and as being able to control 
their activities in this direction. The only 
point, therefore, remaining for disenssion 1n 
this oonneation is, whether the threats sharg- 
ed were in fact uttered to any voter by the 
respondent or by any agent of his. Now, 
if this were a case subject to the ordinary 
eourss of appeal, we should feel bound to 
enter upon and set down a review of the 
evidenos on both sides, in spite of the diff- 
ouliy, of whish we are oonseious, that, in 
view of the above findings, ths naming of the 
specifia witnesses upon whom we rely might 
lay them open to special retaliation from the 
seattle lifters of the tract. As if is, we do 
not eonsider it either necessary or desirable 
to name such witnesses and, after prolonged 
consideration of all the evidenes, and weigh- 
ing its value with the greatest care in the 
light of the lengthy arguments addressed to 
us, we record only our finding that the use 
of threats, as oharged, has been proved 
against the respondent, M. Mahabbat Khan 
himself, 

Thera is a sousiderable body of evidense 
against a number of other persons who ara 
alleged to have been agents of the raspon- 
dent, but for various reasons wa feel soma 
doubt as to its value or adequasy as against 
specie individuals, with two exseptions, and 
veo give the benefit of that doubt to all 
axsept those two, The exseptions -arə 
Rahmat of Bhattianwala aod Hasham of 
Daaror, and we find that these men, who ara 
notorious rassagirs, wera guilty of using 
threats of the same kind in numerous villages 
iu order to sesure votes for the respondent. 
We also find that they must ba held to be 
agents of the respondent: they are provad to 
have sanvassed for him to suoh an exloenb 
that he must hava known of it; he nevar 
repudiated their astions and must thus be 
held tə have adopted them a3 aganis, 
although there is no diraaé proof of thair 
asiual appointment as Buah, Taa law of 
agensy in Elestions has long basn held in 
England to go mash farther tian the ordinary 
law of principal and agant; as said on page 
76 of Feaser's Law of Parliamantary Hleotions 
ani Elestion Petitions (2ad Blition), "where 
there is no express appointment the aganay 
must bs inferred from fasts,” and again on 
page 8l of the sama work, the fast that a 
gaudidate has expressly or impliedly employ. 
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ed any person to sanvass for him will, 
generally, but not nesessarily, sonstitute that 
person his agent." Inthe Wakefield case (1) 
Grove, J., said “a eandidate is responsible 
generaly, you may say, for the deeda of 
those who to his knowledge, for the purpose 
of promoting his elestion, eanvass and do 
Buch ‘other aots as may tend to promote his 
elestion, provided that the oandidate or his 
authorised agent has reasonable knowledge 
that those persons are so aoting with that 
0bjest." The same Judge in the Wigan 
case (2) laid down that, ‘there may be 
eases in whieh oanvassing would not 
nesessarily involve .agensy, buat general 
eanvassing has always been held to be 
Btrong evidenee of agency and evidence 
whioh requires & very strong case to rebut it, 
if it ean be rebutted.” Applying these 
prinsiples to the evidenee before us, we find 
the faot of ageney proved and decide aasord. 
ingly. 

The last sharge is that of fraud, in that, 
on the day of the polling at Sangla, namely, 
6th Desember 1920, various agents of the 
respondent, finding that the voting was 
going strongly against the respondent in 
that plase, which was the petitioners own 
town, were rent out to turn bask persons 
soming in to vote by falsely informing them 
that there had been a sompromiss between 
the parties, and that there was thus no ute 
in their proceeding further. 

No evidence bas been produced to show 
that the voting at Sangla fell cf after tha 
time of the alleged fraud, and, in the sase 
of three ont of the five villager, the voters 
from whieh are said to have been ao deterred, 
we may say at once that the evidenee is not 
suffieient to prove the allegation, and, forther, 
that in the sare of the two latter, there is 
nothing to eonreot the person, who is said 
to have made the false statement, with the 
respondent, The ease as regards the two 
remaining villages is stronger, but wa think 
not strong enough to reash ihe standard of 
proof required to support a guasi criminal 
eharge, Although there is a mass of evidense 
produced, witnesses of tte kind put forward 
are easily prosured, there are unexplained 
discrepancies in their statements, end in 
both eases the inastion of the voters ig 


(1) (1874) 20? M. & H. 100 at pp. 102, 108, 
(2) (1881) 4 O' M, & H, 1 at p. 12, 
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susceptible, of reasonable and, indeed, pro- 
bable, explanation on other grounds. We, 
therefore, think that the benefit of the doubt 
should be given to the respondent and we 
find this charge unproved accordingly. 

It follows from this desision that the 
petitioner is not entitled to a deslaration 
that he has himself been duly eleoted. He 
has failed to show, aa he endeavoured to do 
by the evidence last diseussed, that he ob- 
tained a clear majority of votes over the 
returned sandidate, and we cannot hold that 
the votes given for that sandidate sre 
absolutely thrown away. There is no pro- 
vision in the Indian Law to this ` effect and, 
the English Lawis against any sush pro- 
position; in this eonnestion we need only 
refer to the authorities quoted on page 130 
of Rogers on Hlestionr, Volame II, Edition 
of 1918, 

In aesordanee with rule 43 (1) of the 
Punjab Hlestoral Rules, we shall humbly 
advise His Excelleney the Governor that the 
returned eandidate, M, Muhabbat Khan, has 
not been duly eleoted. 

Of the numerous persons alleged to have 
been guilty of sorrupt practices we can only 
find the eharge proved, as will appear from 
what has been already said, in the oase of tho 
respondent himself, M. Muhabbat Khan, of 
Karkan, in that of Rahmat, son of Lakha, of 
Bhattianwals, and in that of Hasham, son of 
Dasaundhi, of Dharor, both in the Muridke 
Thana of the Sheikhupura Distriet, the eor. 
rupt prastice, in each sase, being that of 
undue infinense by threat of injury, falling 
under rule 2 of Schedule IV of the Punjab 
Electoral Rules. As required by rule 45 of 
the same ruler, wereport accordingly. 

As regards ocste, we deoide, after taking 
into sonsideration all the oiraumstaneea of the 
ease, the charges proved and unproved, and 
the expenditure insurred by both sides, to 
award the petitioner a lump sum of Rs, 1,( 00 
to be paid to him by the respondent, 
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HUSSONALLY SULLEMANJI t, TRIBHOWANDAS MANGALDAS NATHUBHAI, 


PRIVY COUNCIL. 

APPEAL FROM THE Bomspay Hren Cover. 
August 5, 1920. 
Present:—lUord Buokmaster, Lord Atkinson, 
Sir John Edge and Mr, Ameer Ali. 
HUSSONALLY SULLEMANJI— 
APPELLANT 
VETSUS 
TRIBHOWANDAS MANGALDAS 
NATHUBHAT AND OIHEBS— 


RESPONDENTS., 

Construction of docwment—Agreement for sale of 
immoveable property—Hatrinsic evidence, admissibili- 
ty of, to ewplain facts leading up to agreement— 
Price fimed—Preswmption as to quantity of estate 
solg. 


Where there are conflicting statements as to 
the circumstances leading up to the execution of an 
agreement to sell immoveable property, and there 
js difficulty in reconciling the different statements 
regarding the property sold, extrinsic evidence is 
admissible to explain the facts. [p. 866, col. 2.] 

Although the presumption is that, in fixing the 
price of property in an agreement of sale, regard 
was had on both sides to the quantity which both 
supposed the estate to consist of, yet there may be 
considerations which may rebut or weaken the pre- 
sumption, ^p. 367, col. 2.] 


Consolidated appeal from a preliminary 
deeree of the High Court, dated the 13th 
Ostober 1913, reversinz & desree, dated the 
4th April 1913, 


Megara, L, DeGruyther, K. O., and Mr, Henry 
O' Hagan, for the Appellant. 

Messrs, W. H. Upjohn, K. C., and Mr. E. B, 
Raikes, for the Respondents. 


JUDGMENT. 


M5, Auger ALI.—The plaintiffs, who are 
members of a joint undivided Hindu family, 
seek in this astion to enforce the specific 
performanse of a contract of sale in respest 
of eertain lands situated in the town of 
Bombay. The defence is, that the sontract 
was entered into upon a representation by 
the first plaintiff, who was the managing 
member of the family, that the area of land 
purported to be sold, was considerably more 
than was found after the*agreement was 
made. The suit was inatituted in the Bombay 
High Oourt in its é@rdinary original sivil 
jurisdiotion, and was heard, in the frst 
instance, by one cf the Judges, Mr. Justine 
Heaton, whose judgment inthe ease will be 
more fully referred to later on. For the 
present purpose, it is sufficient to say that 
that learned Judge aeeepted the defendant's 


aontention that the area which the plaintiffs 
agreed to sell was sonsiderably in exeess of 
what they sould sell, and actually sold. 


He was aosordingly of opinion that the 
plaintiffa! suit must be dismissed, but as the 
parties agreed that specific performance 
should be enforced with sompensation in 
money for the defieieney in the ares, he, 
sitting aa an arbitrator, fixed the oompsnsa. 
tion at Rs. ¢2,00C without prejudice to the 
right of the plaintiffs to appeal from the 
main judgment. On the plaintiffs’ appeal, 
the High Court of Bombay in its Appellate 
Jurisdiction same to a totally different 
oouclasion ; the learned Judges of the Appel. 
late Court were of opinion that the sontraot 
was not entered into on the basis of the 
representation on which the defendant relied ; 
and they accordingly reversed Mr, Justice 
Heaton’s order and deereed the plaintiffs’ 
olaim subject to certain reservations in respeot 
of small quantities of land to whioh the 
plaintiffs did not appear to show good title, 
In the result, they awarded the defendant a 
sertain sum in respest of this land. Tha 
defendant has appealed from the judgment 
of the High Court to His Majesty in Couneil, 
and there is also an appeal from the sesond 
order of the High Court in respect of the 
eompensation. These two appeals have been 
consolidated. 


The facts relating to the sale in queation 
are iully set out in the judgments of the 
Courts in Indie, bub in order to make the 
arguments before their Lordships perfestly 
clear, it 18 necessary to narrate them in some 
detail The land in dispute formed, originally, 
a part of what has been called in these 
proseedingr, tre  Jampagiri property, lt 
belonged to & gentleman of the name of 
Sir Mangaldas Nathubhai, ard upon his death 
bad devolved upon his two sons, vie, the 
first plaintiff and his brother Purshotamdas, 
In 1903 the first plaintiff, representing hig 
braneh of the family, same to a partition 
with his brotber Purshotamdas. A deed of 
partition was exeouted whish bears date the 
16th Joly 1908, and the lands whieh now 
form the subject of dispute, fell to the share 
of the first plaintiff and his two sons. Some 
time after, vz, on the 7th Maroh 1904, 
the plaintiff applied for the registration of 
hia rame in the Colleotor's register*in respeot 
of the land he had aequired on the partition. 
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Both on the applisation for registration and 
the map or plan filed slong with it (being 
No. 2 among the planus filed in this suit), 
the area given is 3,704 square yards. Regis- 
tration, however, was refused on the ground 
that the area in the applieation was in excess 
of the land actually in the applicant’s pos- 
session, A further application was thereupon 
made on behalf of the plaintiffs, with an 
amended plan, giving the area as stated by 
the Collestor, vig, 2,962 square yards. The 
registration of the plaintiffs name was sa- 
sordingly ordered on the 14th Marsh 1905, 
Some time in 1907 Tribhowandas appears 
to have instrueted a Surveyor named Hathe 
to prepare another map showing the area of 
his share to be 3,472 square yards. On 
what ground this was doneis not slear on 
the evidence. A number of these new plans 
were given to brokers for the purpose cf 
inviting purchasers. One of them same into 
the hands of a broker named Hargowan 
Manji, who subsequently brought about the 
transaction. This sopy appears to have been 
handed to the defendant by Hargowan when 
he initiated the negotiations. It is attached 
to the defendant’s written statement and is 
marked as Plan No. 2, It depicts the land 
divided into seven plots, and gives the area 
of each plot and of the passages running 
throngh the land. The aggregate area given 
‘is 3,472 equare yards, Later on, plot Xo. 1 
appears to have been sold by the plaintiffs 
to one Hakimji, less a quantity of land 
acquired by the Bombay Munisipality, whioh 
reduced the area to 507 square yards, 

Early in June, negotiations began for the 
sale by the plaintiffs and the purehase by 
the defendant of the remainder of the pro- 
perty. As already stated, Hurgowan, the 
broker, brought one-of Hathe’s plane to the 
manager of the appellant. The correspond. 
ence starts with a letter written on the6th 
June, 19:8, at the instance of Hargowan, by 
a Solicitor, named Billimoria, whosnubsequently 
asted for the defendant. In this letter he 
requests the plaintiffs on behalf of the broker 
to send him the agreement entered into with 
Hakimji as he requires ingspeotion of the 
terms of the said agreement to be given to 
intending purshasers of- the other plots. In 
this letter the  Solieitor, evidently at the 
instance of Hargowan, stated the area of the 
plot sold, ‘and the price per Jae at whish it 
was sold. 


4 


On the 9th Jane Billimoria writes again 
to the plaintiff in the following terms :— 

" With refereriss to the agreement for 
sale relating to your property in Jumna 
Gally, received by me yesterday from you, I 
am instrusted by Mr. Hurgowandas Monji, 
Estate Broker, to enquire from you the 
prise per quare yard of eash of the plots 
of your property bearing plots Nos, 2, 3, 4, 
5,6 and 7. Mr, Hargowandas also requests 
me to enquire from you the prise whish you 
would eharge per square yard, if there isa 
purshaser forthsoming of the whole of the 
property including all the plots Nos, 2, 3, 
4,5,6and 7. I am also requested by Mr. 
Hurgowandas to inquire from you as to how 
mush per sent. of the price you would agree 
to fake as earnest-money for the bargain.” 

Onthe day following the plaintiff writes 
to Mr, Billimoria aa follows :— 

" With referense to your letter of the 9th 
instant, [am to inform you that I have already 
informed Mr, Hargowandas Monjj, Estate 
Broker, that the prise per square yard of 
the numbsr of square yards of the total of 
the plots Nos, 2,3, 4,5, Gand 7, 4. 6, at 
least 1,400 square yards, including side pas- 
sage from the front road, would bs R3, 200 
per equare yard, while the prise of the 
reraaining half,z, e, at least 1,400 square 
yarde, inoluding the passage in the rear of 
the former, will be Rs, 125 per square yard, 
With referenee to the second paragraph of 
your letter, I may inform you that the prise 
for whole of the plots Nos. 2,3, 4, 5, 6 and 
7 wil be Rs. 175 per spuare yard, The 
earnest-money for the bargain’ wil be 33 
per sent. of the whole purshase-money.” 

On the 13th Billimoria writes again on 
behalf of the broker asking the plaintiff to 
inform him of “the least priee possible for 
a gquare yard of the above property,” and ha 
goes on to say that if he gave the “least 
priee" the broker,  Hurgowandas, would 
state forthwith the name of the intending 
purchaser and arrange for the execution of 
the agreement “for sale relating thereto. 
Thereupon, the plaintiff on the 16th June 
writesasfollowa:— ° 

" As to the price per square yard of land 
in the several plots into whish the property 
is divided, I am to observe that your alient 
has been told the plots are only to be sold 
in the order of priority, ¢. e, No. 2 will be 
sold before No.3, and sọ on. It is very little 
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use quoting prises for other plots till No, 2 
is Bold. I sold-Ne. 1, and I shall sell the 
other plots in the order above referred 
to. If your slient does give an offer for the 
whole property, of sourse it will only be 
open for forty-eight hours, and I shall let 
you know if I approve of it." 

On the 17th June Billimoria again re- 
quests the plaintiff to state “the lowest 
possible prises for the sale of the property 
in question.’ Matters seem to have taken 
shape in the sourge of the next three or 
four days and, thus, on the 21st June, a 
memorandum was drawn up in respeot of 
~ the earnest-money whieh, leaving out the 
parts not material to this judgment, is in 
these terms: 

" Reeeived from Mr. Harakehand Ka. 
poorshand the sum of Rs. 30,000 (thirty 
thousand) only as parb of the earnest-money 
for the sale of plots Nos. 2, 3, 4, 5, 6 and 7 
of the property situate at Jumna Gully for 
the priseof Rs. 3,51,500 (rupees three laes 
fifty-one thousand and five hundred) only, 
the said sale to take plass under the same son- 
ditions and subject to the agreement of sale 
made with Borah Hakimji and another of 
plot No. 1l of the same property." 

It will be noticed that, on the 21st June, 
when this memorandum was exeeuted, the 
position was this. The plaintiff had a quantity 
of lands to sell, divided into seven plots ; one 
plot was sold ; six had remained. The aggre- 
gate area of all the plota given on the map 
was 3,472 square yards, He had been re 
peatedly asked to state his lowest price 
per yard and he had done so. Although 
no area is mentioned in the memorandum, 
there aan be little doubt. upon the sor- 
respondence that up to that time the negotia. 
tions had proseeded on the basis of yardage 
and that the bargain was struck on that 
basis. On the 22nd Billimoria writes as 
follows:— 

"[ beg to pnt ib on resord that out of 
your property situate ateJumna Gully and 
admeasuring 3,472 4 square yards or there- 
abouts, you have agreed to sell a portion, 
being plot No. 1, to Borah Hakimji Amiji and 
Samsudin Amiji, and that all the remaining 
portions of the said property you have 
agreed fo sell tomy olient. My olient paid 
you yesterday in my presenee Rs, 30,000, 
being part of the earnest.money for the said 
agreement for sale with my olient, aud 


& document acknowledging reseipt thereof 
has been exesuted by you, and the 
terms relating thereto have been settled 
by you and my slient in my presense 
yesterday." 

The plaintiffs’ reply of the 23rd ig 
eonfined to the statement that the leases 
referred to will be sent to Billimoria by 
his elerk, On the 24th Billimoria writes 
again for the leases in order to investigate 
title, Apparently, ressiving no  aeknow. 
ledgment he writes on the 27th June as 
follows:— 

"I am very sorry that, though I wrote to 
you on the 22nd instant to send me the 
leases relating to your property with 
Nathalal Bhagwan and Borah  Abdullalli 
Dawoodji, I have not as yet reseived the 
said leases, nor have I as yet reseived the 
title-deeds relating to your property in 
order to enable me to investigate thg 
title relating thereto. . . . The plan 
relating to your property shows the plot 
No. 1 to be of the area of 556 square yards, 
while the agreement with the Borah Hakinji 
and Sullemanji, relating to the said plot 
No. 1, describes the said plot to be of the 
area of 507 square yards, so please explain 
this great diserepaney in the plan and the 
agreement.” 

The plaintiff, Tribhowandas, now seems 
to have taken alarm. Replying on the 22th 
June to Billimoria’s remarks, he says ag 
follows: — 

"There may be a diserepaney in the area 
of plot No, 1, but the property is sold to your 
olients by plots, and any mention of the 
area by square yards was expressly avoided, 
so the question of area has nothing to do 
with the agresment to sell my Jamnagiri 
propérty.” 

On the 2nd July Billimoria sends to the 
plaintiff a draft of the agreement and insists 
that he, the plaintiff, must make a good title 
to the lands whioh he has purported to oon. 
vey, and on the 4th July, Tribhowandas 
writes as follows:— 

'[ approve of the draft, lf measurement 
by square yards must be entered into the agree- 
ment, please get the land measured asaurately 
by some Engineer. I have already informed 
you, your clients and the broker, that I am 
not sure of the measurement, as the land has 
not been recently measured, and the pro. 
perty was sold by plots and not by area, 
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Please do not delay the matter on assount of 
this." 

On the 6th July there is a further letter 
from Billimoria repeating his sontention 
that the sale was by area in square yards, 
and saying that as  Tribhowandas had 
struck out the area in the draft sent by 
him for approval, he had again re-inserted 
it. 

On the 7th the plaintiff writes tnter alia 
to Billimoria as -follows:— 

“I may also mention that unless you 
give up your contention against slaiming 
the property by srea we aannot allow ycu 
to make any alterations in the property. 
It must, therefore, be distinstly understood 
that whatever slaims ycu have to set forth 
will have to be done only on the basis of 
the previous agreement, and -ncthing san 
be added which in any way modifies it." 

In his letter of the 9th July Billimoria 
adheres on behalf of his elient, the defendant, 
to his assertion that the bargain was entered 
into on the basis of area in square yards 
shown in the plan handed to him at the 
time of the payment of the sarnest-money. 

The plaintiff, on the morning of the 10th 
July, repudiates that assertion, and says:— 

"I again draw your and your  olient's 
attention to the fast that the property is 
sold by plots only and that this was made 
quite clear to you when you drew up the 
memorandum of the conditions of sale on 
behalf of your olient, Mr. Harakehand 
Kapurehand had paid Rs. 30,000 as part 
of the sarnest-money...... You and your 
olient, Mr. Harakehand, were expressly asked 
to get the area measured by your slient’s 
Engineer, in order that the area by square 
yards only be entered in the agreement." 

It will be seen that, at this time, the 
parties were at somplete variance regarding 
the basis on whieh the bargain was made. 
However, the same afternoop, on the 10th 
July, there was & sonferense at Mr, Billi- 
moria’s office at whish were present Tri. 
bhowandas and his son Kissondas on one 
side assompanied by a friend named Parekh, 
a Pleader by profession; and on the other, 
the defendant and his manager, Jey Chand, 
with Hurgowan; the broker. The plaintiffs 
were subsequently joined by a Solicitor, named 
Madan. A long diseussion followed which 
ig said to Have lasted over three hours. In 
the end,a sonelusion was reached whieh 


seems to have satisfied both parties; and the 
agreement for sale on which the present 
action is brought was exeauted. The plan 
handed to Hurgowan is made part of the 
agreement, but the memorandum at the top 
giving the specifis areas of the seven plots 
in pink, together with the aggregate ares, 
is strosk out, But this area of 3,472 4 square 
yards is retained in the sshedule. As the 
whole dispute turns upon the meaning and 
intent of this retention, it is neoessary to set 
out here the first olanse of the agreement and 
the sahedule. 

The first clause is as follows :— 

"1. The vendors shall sell and the put- 
shaser shall purshase the land, baing plots 
Nos 2, 3, 4,5, 6 and 7, with the privy and 
passages shown in red solour in the plan 
hereto annexed and signed by the reapeative 
parties hereto, together with the baildinga 
standing thereon being the major portion 
of the hereditaments and premises deseribed 
in the sshedule hereunder written exoept the 
plot No. 1 bearing Ward Nos. 754—755 
and Street Nos. 82—100 at the prise of 
Rs. 3,5!,520 (rupees three lass fifty one 
thousand and five hundrad).” 

The schedule is in these terms :— 

“All those pieses or parsels of Pension 
and tax and quit and ground rent, land or 
ground together with the messuage, teng. 
ments and buildings standing thereon situate 
lying and being at Masjid Bander Road, 
whobi Strest and Bibi Jan Lane in the City 
and Registration Sab-Distrisé of Bombay 
fronting the said Masjid Bander Road on the 
south side thereof containing, assording to 
the resent admeasurement, 3,472 4 rquare 
yards or thereabouts be the same little more 
or less registered by the Oollestor of Land 
Revenus under the following Nos.:—” 

Then, after reci'ing the Munisipal num- 
bers of the holdings, it goes on to say as 
f3llowa:— 

“And whish said piesas or parsela are 
particularly delingated on the plan annexed 
hereto and marked A and soloured red 
thereon and ara together bounded a3 follows, 
that is tə say, on or towards the south partly 
by a pà3ssaze and partly by the property 
of Haji Abdal Sattar Hiji Umar, on or 
towards the east by the Daobi Strest, on 
or towards the north, ahd on or towarda 
the west partly by the property of Paursho. 
tamdas Mangaldas Nathubhai, partly by 9 
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passage, and partly by the property 
belonging to the Juckeria Musjid Trust and 
whioh said premises are at present in the 
oesupafion of the several tenants of the 
vendors,” 


The sale was not to be oeompleted until 
two years later, after the vendors had 
discharged s mortgage held by a third 
party over the property. The defendant 
was, however, put in possession, and has 
remained in possession ever sinee. The 
mortgage was discharged in Ostober 1910, 
and on the 20th of that month the plaintiffs’ 
Solisitor wrote to the defendant calling on 
him in the terms of the agreement to 
complete the purchase. On the 27th Ostober 
the defendant's Soliaitor writes to the vendors 
that, whereas they had argeed to sell to his 
slient 2,472 square yarde, less the area 
oonvayed to Hakimji, ib is now found that 
the area of the land sold to the defendent 
was 900 yards less than what ho purported 
‘to buy, Upon this a considerable sorres. 
pondenee followed. On one side there is a 
complete repudiation of the allegation that 
there was any representation as to area, or 
that the plaintiffs sold by area; on the other 
it is energetically asserted that, throughout 
the negotiations, the sale was by area, and 
that on the 10th July 1908, the bargain was 
concluded on the representation that the 
aggregate area was 3,472 square yards, 
which was sold to the defendant less the land 
that was eonveyed to Hakimji, Their Lord- 
ships will refer only to two or three lettera 
which show the attitued taken up by the 
parties, 

On the 5th November 1910 the pur. 
ehaser's Solicitors write, inier alta, to the 
vendor!s advisors, as follows :— 


"Under the sirsumstances our olient says 
that the diserepancy in area, being as large as 
about 500 square yards, our client is entitled 
to ressind the eontract altogether and to 
recover the part purchase moneys paid by 
him but in order to &voideany unpleasant. 
ness, our client wil be willing to somplete 
the oontraot on your olieni'á agreeing to 
allow a proportionate abatement in priae 
according to the defisient area. We may add 
that if there is any differense of opinion as 
to the exact deficiency in quantity, the same 
may be readily arranged by holding a joint 
gurvey.” 


On the 9th November 1910 the plaintiffs’ 
Solisitor denies these statements :— 

“Your client knew all along whathe was 
buying and knew the plots that he was 
offered to bug ; there was no misdesoription 
or misrepresentation intentional or otherwise 
on my elient’s part, and the whole of tke 
property offered for sale was geen and pro. 
perly examined by your olient from time to 
time before he entered into the agreement 
and he entered into the possession of the 
property with fall knowledge of whet he 
was getting and what my slients intended to 
give to bim ” 


On the 23rd November he writes again aa 
follows :— 

"My olients adhere to the statements 
already made by them, and onee more 
repeat the fast that no represenation as to 
area was made while the regotiations for 
sale were going on, and they never guaran. 
teed the property as of a particular ares, 
and they ere not bound to give any parti- 
gular area to your clients. The different 
plots shown on the plan were sold to your 
client as they stood without any reference 
or representation as to area, and my elienta 
are not in any way liable for defieienoy in 
area, if any.” 


Againon the 24th December 1910 he 
wroje as follows :— 

"Referring to the previous sorrespondenes 
herein, Iam now instrneted by my slients 
to state that, without prejudice to their 
contention thatthey did not guarantee any 
area or represent the property as of a parti- 
eular area, and that they are not bound to give 
any particular ares, the properties which 
your slient has taken possession of from my 
clients under the agreement of sale is about 
2,816* square yards. If your client wishes 
to.be satisfied about thie, my slient’s Engineer 
will be prepared to convince your client or 
his Engineer about the said area on payment 
of my slient’s Engineer’s fees," 

This was answered by the defendant's Soli. 
eitors on the 30th December with a flat son- 
iradietion in these terma : — 

“Your client is bound to sonvey to our 
olient about 2,900 square yards of land, but 
the area of the land whieh your client ean 
aetually convey is nothing like it. It is also 
sertainly not 2,816 square yards, but hund. 
reds of square yards less,” 
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This controversy went on until the 13th 
Ostober 1911. On the 16th November 
the plaintiffs fled their suit in the High 
Court of Bombay to enforces spesifis per- 
formance of the agreement of the 10th 
July 1908. The material allegations in 
the plaint relating to the dispute are oon- 
tained in paragraph 6, whieh is in these 
terms :— 

“The plaintiffs say that before the said 
agreement was executed, the defendant 
inspested the said property. They further 
say that as the time of the exeeution of 
the said agreement in anawer to a question 
put by Mr. Madan, the defendant's Solicitor, 
they stated that they did not know what 
the area of the said property was, and that 
they would not guarantee any ares, and 
that to avoid all possibility of dispute, the 
areas of the various plots making up the 
said property given in the plan annexed to 
the said agreement were strusk off by the 
parties. 

"The plaintiffs say that the defendant 
entered into the said agreement on the 
express understanding that the prise fixed 
therein was to be paid no matter what the 
actual area of the raid property might 
turn out to be on actual measurement, and 
that he entered into possession and remained 
in possession of the said property on the 
said understanding. The plaintiffs deny 
that the defendant has any right whatsoever 
to resaind the said agreement or that he is 
entitled to make any dedustion from the 
purehase-moneys.” 

The defendant’s case is substantially set 
forth in paragraphs Ncs. 3, 5,7, 14 and 16 
of his written statement, In paragraph 3 he 
says as follows :— 

“The area of the said premises soloured 
pink is shown on the said plan as°3,472 4 
equare yards. A sopy of the said plan was 
given to this defendant when negotiations 
were opened with him for the sale of the 
said premises through the first plaintiff's 
broker, Hargowan Manji. Plot No. 1 on 
the said planthe first plaintiff had already 
agreed to sell tío some ons else, and was not 
included in the negotiations with this 
defendant, It was represented to this 
defendant that the said plot No. 1 measured 
about 500 square yards. It was repre- 
sented hat about 70 sqare yards had 
been taken by the Munisipality, loaving 


about 2,900 square yarda whieh the 
et plaintiff desired to sell to thia defend- 
ant. 

In paragraph 5 he refers to the representa- 
tion on whieh he entered into the trans- 
action; and in paragrayh 7 he states that 
it was only in  Ostober 1910 that he 
besame aware ‘the area of the plaintiffs’ 
land was not 3,472 square yards" as was 
represented to him, but was only 2,902 square 
yards:— 

“That the area of plot No. 1 and the 
land taken up by the Municipality which 
was. exeluded from the sale to this defend- 
ant was 592 square yards and not 570 
square yards as represented. The afea 
astually sold to the defendant was 2,370 
square yards only instead of 2,900 square 
yards whish had been agreed to be sold 
and for whieh this defendant had agreed to 
pay." 2 

In paragraph 12 he contenda that he is 
entitled to the speeifia peformanee of the 
agreement with a proportionate abatement, 
or in the alternative to a refund of the 
moneys paid by him, with damages “as may be 
just,” 

In paragraph 14 he sets out more fully 
the representation on  whish he entered 
into the transaction; “that it was made 
not only by the plaintiffs broker but by 
the first plaintiff himself on the day the 
bargain was completed, and that it was also 
represented that the land had been resently 
measured and  eontained 3,472 square 
yarda, all of whish representations the 
defendant believed and asted on as afore- 
said,” 

The sass, as already stated, was tried, 
in the first instanse, before Mr.  Justise 
Heaton on the Original Side of the High 
Court of Bombay. In view of the oon- 
flisting statements as to the oeireumstances 
leading up to the exeontion of the 
agreement, and of the difficulty of re- 
conoling the different statements regard- 
ing the properfy sold, that learned Judge 
admitted—in their Lordships’ opinion 
rightly—extrinsis evidence to explain the 
facts. 

It is obvious that, without suoh explana- 
tion, it would have been impossible to 
reconcile the statement in the body of the 
agreement on whish the plaintiffs rested 
their oase, with the resital in the schedule 
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on whieh the defendens relied, as amounting 
to-an assuranse in respest of the area that 
was intended to be eonveyed to him, and 
whish he in fast purported to buy. And this 
explanation depended almost entirely on what 
happened at the oonferense, on the 10th 
July 1908, just before the signing of the 
agreement, 


A sonsiderable body of evidence was 
prodused on both sidea in support of their 
respestive allegations : the plaintiffs stoutly 
contended that the land was sold by plots 
irrespeetive of area, and ‘that the reference 
to area in the sehedule was left there by 
rgistake; the defendant, on the other hand, 
equally  stoutly contended that it 
was retained as the representation in respeot 
of the area and was an essential part of 
the eontraot, Although Mr. Justice Heaton, 
in one part of his judgment, appears to 
discount the oral evidenee on both sides 
as biassed and coloured by prejudice, it 
is olear from the general trend of his 
observations that he aoaepted the defendant's 
version as to what happened at the sonferense 


^. onthe 10th July 1908, He entirely disbe- 


lieved the plaintiffs’ story that the retention 
of the area in the schedule was due to over. 
sight or mistake. He accordingly dismissed 
the claim for apecifis performanee. His 
conclusion is expressed in the following 
words: — 


“It now remains to sonsider what is the 
precise effeot of the sonolusions of fast at 
whish I have arrived. The plaintiff re- 
presented that he was selling and agreed 
to sell a property, inoluding plot No. 1 
assording to resent ‘admeasurement 3,472'4 
square yards or thereabouts, be the same 
little more or less.’ The defendant, on the 
faith of this representation and statement, 
agreed to buy that property at a prioe of 
Rs. 3,61,500. As a matter of fast, the 
plaintiffs eannot sell anything like that area 
and, therefore, the contract written oannot 
be speoifioeslly performed; sonsequently, the 
plaintiffa suit must be dismissed with 
gosts.” 

By agreement Of parties the learned 
Judge, asting as arbitrator, awarded to the 
defendant Rs. 62,000 for sompensation for 
defisiensy of ares, without prejudiee to the 
plaintiff's right *of appeal from the main 
judgment, 


367 
An . appeal was preferred, and the 
Appellate Court, differing from Mr, 


Justice Heaton, held in substanee that the 
allegation as to representation was not 
established, and that the land was sold 


“by plots depisted in the plan irrespeotive 


of area. They ascordingly reversed Mr. 
Justice  Heaton's order, and deoreed the 
slaim for speeifis parformance  subjest to 
certain deductions in respeot of lands to 
Nia the plaintiff were not able to show 
title. 

This part of the ease has not been 
arguad before their Lordships; the main 
appeal is from the deeree for speoifis per- 
formanse, 

Having regard to the differenoe of opinion 
in the two Courts in Indis, their Lordships 
have carefully examined the evidenae, both 
dosumentary and oral, It is quite olear 
upon the sorrespondense that, up to the 
21st June 1202, when the reoeipt for the 
first instalment of the earnest-money was 
paid, the. negotiations for the sale and 
purchase had proseeded on the basis of area 
per square yard. It was after the 21st 
June, when Billimoria began to lay stress 
on this fast that the plaintiff, Tribhowandas, 
repudiated the suggestion of sale by area. 
His idea olearly was that it woald not 
be safe to entangle himself ina represent- 
ation or guarantee as’ to area, and, with this 
idéa in his mind, he suggested on the 4th 
July that if if was desired that the area 
should be inserted in the agreement, the 
land shonld be measured. The defendant’s 
legal adviser relied on the previous negoti- 
ations, and ignored the suggestions. Up to 
the morning of the 10th July the parties 
were in absolute variance with each other, 
each stoutly maintaining his point of view. 
The-question then arises, what happened 
at the conference that afternoon whieh led 
to the execution of the document in the 
shape in whioh it now stands? Though, as 
pointed out in Hii! v. Buckley (1), "the 
presumption is that in fixing the prise, 
regard was had on both sides to the quantity 
which both supposed the estate to consist 
of," yet there may be oonsiderations whioh 
may rebut or weaken the presumption. 
Here the plaintiff was stoutly repudiating 
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the idea of sale by quantity or area, Is it 
likely that on the afternoon of the 10th 
July, at the eonferenee, he abandoned his 
opposition, and agreed to renew the re: 
presentations, which he had expressly re- 
pudiated, Their Lordships entirely concur 
with Mr. Justice Heaton in disbelieving the 
story told by the plaintiffs that the area 


was left in the sehedule by an oversight. 


on their part, These statements, in their 
Lordships’ opinion, are mere subterfuges 
in order to escape from s position of diffisulty 
in whieh they had plased themselves by 
allowing the retention of the aggregate 
area in the sohedule, Had they taken up 
an honest attitude the diffisulties in the right 
determination of the main issue would have 
been  sonsiderably lessened. Mr, Justice 
Heaton’s view has been inflaeneed in a 
great measure by the falsehood of the plaint- 
ift’s statements. He says :— 

" Had the contest between the parties 
taken a different line, it might have been 
maintained by the plaintiffs that the area 
in the sehedule was merely a description 
of the land and nothing more, besause it is 
the same as the description whioh occurs 
in Hakimji’a deed and might be regarded 
possibly as a sommon and resognised 
deseription of Tribhowandas’s portion of the 
Jamnagiri estate, This, however, is not the 
view of either party. The plaintiffs have 
definitely committed themselves to the as. 
sertion that the area was entered in and 
remained in the schedule without their 
knowledge, and that had they known of it 
they would not have signed the deed, The 
defendant, on the other hand, maintains that 
the area was entered beeause the bargain 
between the parties was that, approximately, 
the area stated was sold. It is, therefore, 
unnecessary to consider the question as it 
would have had to be sonsidered were it 
seriously represented that the area was 
entered merely as a description of the 
land.” 

After a careful consideration of the evi» 
dense, their Lordships are led to the oonolusion 
that, at the conference, neither party was 
willing to resile from the position taken up 
in the sorrespondense between the 27th June 
and the i0th July; that the plaintiffs did 
not intend to guarantee the area sold or to 
make a representation in respeot thereof as 
would amount to an assurance; but, designedly 


or undesignedly, they left the defendant under 
the impression that the defisienoy in area, if 
any, would not be great. With this the 
defendant was willing, perhaps too willing, 
to remain content, for no steps were taken 
to haye measurement made until nearly 
two years later. Their Lordships share Mr. . 
Justise Heaton’s doubts as to the truth of 
the plaintiffs! statement that the defendant 
had the land measured shortly after the 
execution of the agreement. That sush was 
the trend and final result of the discussion 
is confirmed by the statement contained in 
tha letter of the plaintiffa! Soliaitor, dated the 
24th Desember 1910 already referred to. Jn 
the eircumstanoes, the words in the sshedule 
sannot be regarded as anything more than 
words of desoription. 


This point is dealt with by the Chief 
Jastioa io the following passage :— 

“A question upon which I have found 
it very diffienl& to arrive at a conolusion 
remains upon the evidense resorded, namely, 
whether, although the alleged misrepresenta- 
tion of an area of 2,900 square yarda is not 
made out, the defendant did not, owing toa’ 
mistake of fast to which the plaintiffs son. 
tributed, enter into the contrast under a 
reaSonible misapprehension that he would 
get not less than 2,800 square yards, and 
whether, under seation 26 (b) of the Spesifie 
Relief Act, he is not entitled to some abate- 
mentin the purehase-money due under the 
eontrast or to the sonyeyanse of more land 


‘bringing up his holding to 2,800 square 


yards." 

And at the end he adds as follows :— 

“My difficulty in desiding this question 
has been inoreased by the plaintiff's allega- 
tions in his plaint that the property sold 
contains more than 2,890 square yards and 
his admission in oross-examination that that 
figure inoludes some passage land of whish 
he obtained a sonveyanee from his brother 
after suit, On the whole, I think that as 
the pleintif is willing to inelude thia land 
in the sonveyance to the defendant he is 
entitled toa deeree fox the purahase money 
on the exesntion of sueh conveyance subjeot 
to showing a good title," 


Although the plaintiffs by their false 
statements in Court added sonsiderablg to 
the diffisulty of determining this case, it 
isolear to their Lordships that the retention 
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of the area in the sehedule was not by way 
of an sssurance; that if amounted to no 
- more than a misdeseription, 

On the whole, their Lordships are of opinion 
that the judgment of the Appellate Court 
in India shonld be maintained, and that this 
appeal should be dismissed with eosts, and 
their Lordships will humbly advise His 
Majesty aesordingly. 

l Appeal dismissed., 


Solieitors for the Appellant. —Moessrs, 
Ashurst, Morris, Orips & Oo. 

Solisitors for the Respondents,—Mesars, 
T. L. Wilson & Qo. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decrees No, 29 
or 1918, 
April 14, 1921, 
Present: — Justice Sir B, K. Mulliek, Kr, 
and Justice Sir John Bucknill, Kr, 
Babu SRI GOBIND PHRSHAD, 
alias RAJA BABU—~—Derenpant— 
APPELLANT 
vTOYKR2LR 
Raz BRIJ RAJ KUMAR, alias NANHU 
BABU AND OorBER8—PLAINTIFF3— 


RESPONDENTS. 
Hindu Law—Joint family—Partition—Mutation 
entries and Land Registration papers, value of, 


No general rule can be laid down that state. 
ments in Mutation ketitions and Land Registration 
Records, giving the shares of each member of a 
joint family, are evidence of separation. Each case 
must depend on its own facts If the decuments 
show & clear and unequivocal intention to separate, 
they will be proof of such separation: if not, the 
mere fact that entries or declarations are made 
showing what, inthe event ofa partition, will be 
the share of the respective members of the joint 
family will not suffice to establish disruption of the 
joint family. [p 278, cols 1 &2.] 

Appeal from a deoision of the Subordinate 
Judge, Patna, dated the Ist January 1918, 

Messrs. P.O. Manuk, B. B. Roy, Sivsaran 
Lal, Saslendra Nath Palt, e Kulwant Sahay, 
Shiveswar Dayal and Rez, Gurusarun Prasad, 
for the Defendant. Appellant. 

Messra. K. P. Jayaswal, Susil Madhab 
Mullick, N. N. Sen and Purnendu Narain 
Singh, for the Plaintiffa. Respondenta. 

JUDGMENT, 

BookNILL, J.—This was an appeal from a 

desision of the Subordinate Judge of Patna, 
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dated January lat, 1918, The defendant is 
the appellant. 


The eireumstanees which gave rise to the 
litigation are, though somewhat peculiar, 
very simple. The plaintiffs’ story was as 
follows:— : 

They say that they are the descendants 
of a man galled Jatadhari Lal, who died in 
1252 F, 8., (i. ¢, about 1845), leaving two 
sons, one named Durga Prasad, and the other 
Laehmi Prasad, who were joint in property 
and mess but subsequently separated. Durga 
Prasad had only one ehild, à daughter named 
X usammat Chandramani Kuer, who married 
a man, named Rudra Narain. Durga Prasad 
gave this daughter by word of month at 
the time of her marrisge his own separate 
S-annas share in the Mousa Ahmadabad 
Kazi wf Nirakbpur; kept her and her hns- 
band, who was a man of weak intellect, in 
his own house and managed the property 
for her; after her father’s death in 1282 


'F. S, (5, e, about 1875) as her husband was 


inoompetent to look after her property, her 
affairs were entrusted to one Raghunath 
Prasad, who was her first sousin, being a 
son of her unele Lashmi Prasad; he 
handed over the surplus rents to her, 
Most of these allegations are in die. 
pute. What is not now in dispute is, that 
Mugammat Ohandramani Kuer, who died 
in Dasember 1916, (her husband having 
died abont ten years earlier), made a Will 
dated Ostober 24:h of that year. She had 
had two daughters and one son, (a) Musam.- 
mat Dhanmani, who predeseased her, but 
whose eon Birjraj Kumar is plaintiff No. 1, 
and (b) Musammat Laljhari, who had three 
sons, Harbans, Jadubans and Deobans, who 
are respectively plaintiffs Nos. 2, 3 and 4, and 
(c) Nathnni, who predeseased his parents, 
By this Will, Musammat Chandramani 
Kuer deolared that she gave ‘the entire 
property, moveable and immoveable, milkat 
property, residential houses inherited by me” 
(or, it is said rather to mean, devolving 
upon me) ‘from my father on his death 
which has been in my possession, detail 
whereof is given below in this Will, in 
the proportion of half and half to Musammat 
Lalibarij my daughter, and Rai Brijraj 
Kumar, my grandson.” The details of the 
property thus bequeathed comprise two 
houses in Mouza Paleganj and the S-annas 
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share in the Mouza Ahmadabad Kazi urf 
Nirakhpore, whieh latter is mentioned by the 
testatrix as having been given to her as dowry 
by her father. 

There was also a list of & sonsiderable 
amount of personal effeets inaluding jewel. 
lery. 

The plaintiffs obtained Letters of Adminis- 
tration cum testamento annfgo in Ostober 
1912, 

Laehmi Prasad, the other son of Jatadhari 
Lal, had two sons: one, Bhagwan, who died 
without issue and the other, Raghunath, 
who has already been mentioned. Raghunath 
had in his turn two sons, one Jagdis who died 
ebildless, and the other Sri Gobind alias Raja 
Babs, who is the defendant. 

In 1916 the plaintiffs broughtan astion 
against the defendant for a deoslaration of 
their title (o the S annas share in the 
Mouza mentioned and to the two houses, 
and for confirmation or recovery of possession 
of the same. The Subordinate Judge found 
in favour of the plaintiffs, and hense thia 
appeal I have already set out substantially 
the nature of the plaintiffs’ elaim. I need only 
add here that the two houses were also alleged 
to have been a gift from Durga Prasad to 
his daughter Musammat Ohandramani Kuer, 
The defendant denies that Jatadhari Lal’s 
two sons, Durga Prasad and Lashmi Prasad, 
ever separated, and alleges that, on Dirga 
Prasad’s death without male issue, the 
joint property thus passed throngh Lasbmi 
Prasad to Raghunath, the father of the 
defendant ; that Durga Prasad had no 
right to give to his daughter, and never in 
fact did give her, any of the joint property 
of none of whieh was she ever in possession, 
and that Musammat Chandramani Kuer 
never received any ineome from the property. 
They further alleged that the entry of the 
name of Musammat Chandramani Kuer’s 
husband in the Butwara Khaers, in respect 
of the house at Paliganj, was fraudulent; 
that her Will was a forgery, and that, even 
if it was not, she had no right of testament- 
ary disposition in respeot of the property, 
and, amongst other defenees, averred that 
the sait was barred by Artieles 142 and 
120 Sehedule I of the Limitation Aot, IX of 
1908, 

lt will, perhaps, be sonvenient to explain 
here the views whieh the Subordinate Judge 
took. He eame to the conslusion—~ 
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(1) That Durga 
Prasad bhad separated.  . 

(2) That Durga Prasad had given the 
property to his daughter. 

(3) That limitation sould not arise, as 
the position of Raghunath Prasad and the 
defendant, his- son, towards Musammai 
Ohandramani Kuer and the plaintiffs was of 
a fidusiary sharaster, 

Now mush of what was af issue between the 
parties will be seen to be really not very 
material, 

If the two brothers did not separate, it is 
quite possible that the alleged gift to 
Musammat Ohandramani Kuer was bad; jf 
they did separate, there was no necessity at 
all for any gift as she would have obtained 
her daughter's portion by inheritanee from 
her father not only in this Mouz2 but in 
all the other Monzas and properties whieh 
admittedly belonged to Jatadhari Lal and for 
whioh latter there is not now, and never has 
been, any alaim by the plaintiffs. 

What was the truth as to the sireumstances 
under whieh the Will was made does not arise 
in this appeal and was not challenged 
seriously at the hearing ; the plaintiffs had 
obtained Probate. 

After the matter had been disoussed at 
some length before this Court, it besame 
obvious that the only question of vital import- 
ance was, whether there had been a gift as 
alleged. l 

Now, this gift ofthe share in the Mouza 
was alleged to have taken placeat a very 
remote period: there was no dooumentary 
evidence of it; if was given no date but was 
said to have taken place at her marriage; 
it was resckned that it, perhaps, oeourred 
about 1845 or 1850; at any rate, not being 
in writing it must, to have been valid, have 
been effested prior to 1864. As to the 
houses, the position was even more nebulous, 
Until the Will of 1906 made by Musummai 
Chandramani Kuer,no slaim had been recorded 
in any way fcunded on aneh an alleged 
gift; the wording of the Will itself, of 
eourse, proves nothing. Sush evidence as 
there wasin support ofthe gift was entirely 
oral and it is neoessary to examine it elosely. 

The first witness for the plaintiff was the 
third son of the second daughter of the 
testatrix and was aged. 37, He says that 
his grand mother, whom he often visited, 
lived in her father’s house in Paliganj: 


Prasad and Lashm 
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Raghunath, her firat cousin, lived in the same 
house but in a different block. He remem- 
bers his grand.father too. He adds that 
8-annas share of the Mouza Amadabad Kazi 
belonged to his grand-mother ; but this ia 
mere hearsay at best. He admits that 
Raghunath managed all the property in 
the Mouza till his death in 1892, After 
his death, his (Raghunath’s) Patwaris man- 
aged it, He vaguely aosused the defendant 
of having made away with papers of account 
which would show that his grand mother 
_ reseived the profits from her share in the Mouza, 
His evidenes throws no light whatever on the 
alleged gift, 

The sesond witness is an old man of 85, 
ealled Baldeo. He is a cultivator and was 
in Darga Prasad's services. Hs says he 
was present at Obandramani’s marriage at 
whish Darga Prasad orally gavə the half 
share in the Mouzı to her. Hyer sines 
then she ressived the profits from 
this portion. The witness firat said that 
Chandramani used to live in her husband's 
house at Muzaffarpur, but later shaugad 
this statement and said that she lived at 
Paliganj. The witness left his post after 
Ohandramani's death, prior to whioh he had 
been her father’sand her Musaddé and kept 
the ascounts whish, he says, he handed over 
tothe sesond plaintiff, 

The third witness, Ram Lagan Ahir, aged 
70, also a oultivator, says that he was 
also present at the testatrix’s- marriage, 
(I may mention here that the Subordinate 
Judge oaleulates that the marriage took 
plasa between 1845 and 1850, s9 that if 
this is sorrest this witness, if aged 70, 
must have basn either unborn or at most 
2 years old .when it took  plase, whilat 
Baldeo sould only hava baen 12 or 17 at 
the most), and he, too, saya that Darga 

“standing up after the marriage saremony 
said that I make gift of Nirakhour to my 
daughter," 

Tae witness added, "up tq this time I did 
nob say that I heard of Darga Peasad's 
anuounssment exespí gama 30 yaara ago, 
when I told the fasts to some Babus of 
Aktiapar whose names { do not remembar " 
The witness is a sayah of tha plaintiff,’ 
pattidar. 

Tas 4th witnasa iid one Dani Ahir, aged 
80, a racyaf of Kisda Lal, a 6422 of plaint- 
iffa Nos. 2 and 3, He also says he was 
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present af Chandramani’s wedding, hs bsing 
a carbman of Darga Prasad's; he heard 
Durga Prasad say that he gave his daughter a 
half share in Nirakhpur, bul adda that be sat 
whilst doing so and repeated the announse. 
ment four times. 

The fifth witness, aged 50, does not speak 
of tha gift, nor does the 65h, aged 33 years, 
Purohit of plaintiffs Nos. 2 to 4, but the 
latter hints that the defendant somshow 
stole the accounts whish would show that 
Chandramani reseived the profits from her 
share of the Mouza, The 7th witness was of 
no importanse, and the Sth was formal. 

For the defence there was much doou- 
mentary evidense to show that there was 
no separation between the two brothers, 
Darga and Lashmi, and that there was no 
word in any register or resord to indieate 
any separation or any gift; that the whole 
of the property whish originally belonged 
to and was registered about 1843 in Jatadhari 
Lals name was, sinas 1853, registered in 
the brothers’ names; in 1873 on, Lashmi’s 
death, Raghunath’s (his son's) was substituted; 
after Darga Prasad's death in 1875 F. S, 
Raghunath suesseded to the entire property 
and his name stood alone in the register. No 
slaim was ever mads in respest of the pro- 
party till after tha death of Chandramani, in 
1906, 

A "iinan named Ram Keswar Pandey, 
aged 85, who was a priest, says he was 
present af Chandramani’s wedding at which 
he performed some ssremonies, states that 
her father made her no gift; but the Subordi. 
nate Judge does not balieve this evidenae. 

The oral evidense for the  defenos is 
generally dirasted to showing that, although 
Ohandramani was always wall maintained 
by her sousin’s bransh of the family, she did 
not receive the profits of any partieular part 
of any of the property, 

The entry of Rudra Narayan’s name in a 
Butwara Khasra of 1385 in respast of a 
house at Paliganj in which neither Ohandra. 
mani nor Ragunath had any interest, seems 
to ma to have little relation ta thie oase, 
though ths fast is apparantly put forward 
by the plaintiffs with the idea thas Raganath 
arranged this as part of a deep laid plot 
in order to ba able fo point to it as indioa- 
tiva that Rudra Narain was not a parson of 
weak intelleat and held a house of his own in 
his own name where Ohandramani lived, In 


V 


12 
SRI GOBIND PERBHAD U, BRIJ RAJ KUMAR, 


any sase, it is not binding on the parties here 
and of no evidential value, nor has it even 
. been proved who this Rudra Narain really 

WAS. 

If one takes a broad survey of the posi.. 
tion, as shown by the evidenee, one sees a 
; well-to-do family deseended from Jatadhari 

Lal ; a very old, very ill, paralyzed lady who 
had been married perbaps 60 years, and a 
widow for 10, purporting to make a Will 
leaving some property to her deseendants 
which is said in the Will to have “been 
inherited by" or "devolvedupon" her at her 
father’s death (part being dowry) 30 or 
more years before. 

This statement in the Will is entirely un. 
supported by any dosument; nor, though 
her father was alive for many years after 
her marriage, her husband also, her two 
daughters and their husbands, nothing of 
any kind was produced to show that, until 
the Will was made, any olaim or reoord or 
such inheritance or gift had ever been pre- 
ferred before. 

The claim now put forward by the bene- 
fieiaries is based upon an allegation of separa. 
tion between Chandramani’s father and unole 
whieh is in no way supported by the 
registers ; upon an attempt to explain the 
absenee of any earlier olaim by averring that 
the testatrix’s husband was not competent 
to manage his wife’s affairs and thaf, oon. 
 sequenily, they were always left in the hands 
of the other branoh of the family; and upon 
a suggestion that the defendant had some- 
how made away with a vast quantity of 
papers of account whioh would have shown 
(so if is said) that Ohandramani had always 
received her definite share in the profits of 
the Maura. But no date is assigned for the 
gift and on the other allegationg there is 
much confliot of evidense. 

In fast, there is no evidense to support the 
gift except the story of the three old men 
Baldeo, Ram Lagan and Dani. They can: 
not be regarded as independent witnesses: 
their memory of detail differs and I feel that 
it requires more than testimony of that 
olass to support a claim of the nature made 
in this suit, 

The Judge was inolined to infer separation 
between the brothers Durga and Tashmi from 
the registration documents of 1853 and 1873: 
but, if my opinion, they ara not &usaeptible 
of any such inference. The Judge thinks 
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that as he understands that Ohandramani 
substantially always lived under her father’s 
roof that showa that the story that she had 
her separate income given to her derived from 
her share in the Mauza given to her regular- 
ly is probably true ; but even if she did live 
as suggested it appears to me that the 
inferenoa drawn by the Subordinate Judge 
from that faot is far too extensive and oan 
but be hypothetieal. | 

The Subordinate Judge is also inolined, 
with some hesitation, to lay some stress on 
the evidence of the. three old men. I sonfess 
that I do not, and, indeed, if the Judge is 
right in his view that the wedding took place 
not later than 1845 to 1=50 and if the old 
retainars’ ages ara correst aa given, they would 
have bsen mere ohildren at that date. Whilst 
agreeing that the defendant’s branch of the 
family always managed all Ohandramani's 
alleged property, the Subordinate Judge 
thinks that that management was merely 
undertaken on her behalf in trust for her. I 
8ee, however, no good ground for arriving at 
any such a conjesture. 

In my view, there is no evidenoe in support 
of the gift save that of the three old men; 
and on that I do not place mush relianae nor 
do J. think it is adequate to support a olaim 
of this kind now made, for the first time, after 
80 many years. 

To prove a gift onder the oirsumstansea, 
and at the date imported into this litigation, 
would require most clear and sogent evidense; 
in my opinion sush is not present here. 
Indeed, every piece of unassailable doaument- 
ary evidenee appears to militate against the 
probability of the story put forward by the 
plaintiffs. I do not say that it was altoge- 
ther idle for the Subordinate Judge to draw 
the inferences whieh he did, but [ sonaider 
they are built up on far too slender a struc: 
ture of proved fast; and that they are 
consequently not justified, For these reasons, 
I consider that the appeal should he allowed. 

MuLLIOK, J,—I agree that the appeal should 
be decreed with costs and desire only to add 
the following observations :— 

The frst questión for consideration is, 
whether there was a partition between Durga 

Prasad and Lachmi Prasad. Apart from the 
oral evidences, which is very unreliable, the 
learned Vakil for the plaintilfs.respondents 
relies on the various mutation applications 
made to the Oollestor botween 1853 and 
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1916, and the Oolleator's orders thereon, 
namely, Exhibit 11, dated the 4th Fabruary 
1853, Exhibit 12, dated the 9th July 1878, 
Exhibit D, dated the 9th July 1873, Exhibit 
O, dated the 6th September 1873, (the order 
of the Deputy  Colleetor upon Exhibit 12 
direeting the names of Durga Prasad and 
Raghunath Prasad be jointly recorded); 
Exhibit D.], dated the 15th August 1875, 
(a petition by Raghunath to be registered 
as the heir of Darga Prasad upon his death) ; 
Exhibit O.2, dated the 10th November 
1875, (the Deputy Collestor's order on the 
above petition recording Raghunath as 16. 
annas proprietor); Exhibit QQ (Part 1 of the 
General Register of Estates showing Raghu- 
nath as sole proprietor); and Exhibit QQl 
showing the registration of Musammat Par- 
bati as the guardian of the sons of Raghu- 
nath. 

As to Exhibit 11, I disagree entiraly with 
the learned Subordinate Judge that there 
is in it any olear and explicit deelaration of 
separation between Durga Prasad and 
Laehmi Prasad, It is eontended by the 
plaintiffs that the dooument states that these 
two brothers were "in possession and osaupa- 
tion of all the moveable and immoveable 
properties left by their deseased father in 
equal shares by deslaration (‘a elan').” 
The contention of the defendant, on the other 
hand, is that the words “ba elan” do not 
ossur in the dosument, but that, in their 
plaee, should be read the words ‘ale al an” 
whieh mean "up to now.” It is impossible 
to say what view the learned Subordinate 
Judge took of the original, bat reading the 
dcoument ourselves “ole al an” seems to be 
the sorreot reading although in the cfiioial 
travslation in the paper-book the translator 
records that the words are illegible. Bat 
whether the reading is “ba elan” or " ale al an” 
it is quite clear that the doeument sontains 
no elear and definite assertion that there 
had been a partition of the joint family 
estate. A number of authorities had been 
sited on each side on the qtestion whether 
statements made in Mutation Petitions and 
Laud Registration Retords san bs aassepted 
as evidense of separation, bnt the truth 
ir, that no general rule can be laid down and 
that esah sase must depend upon its own 
fasts. Ifthe dosuments show a slear and 
unequivocal intention to separate they will 
be proof of sueh separation; if not the mere 
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faot that entries or deslarations are made 
Showing whaf, in the event of a partition, 
will be the shares of the respestiys members 
of the joint family, will not suffiae to estab- 
lish disruption of the joint family estate. 

The plaintiffs next sontend that, even if 
they fail to prove partition, they are entitled 
to a decree upon proof of the alleged gift by 
Durga Prasad to Chandramani, To this the 
defendant replies that, inasmneh as Durga 
Prasad sould not be said to have any speoifia 
predisated share in the joint family, a gift of 
an eight annas share in Mauza Ahmadabad 
Nirakhpur was void. The plaintiffs, how. 
ever, rely upon Anivilla Sundararamayya v. 
Oherlı Sctamma (1), where a gift of a small 
portion of the family estate given by the father 
by way of dowry to a daughter was approved 
by their Lordships of tha Madras High 
Court. 

Assuming that the rule is applicable to 
the present sae, although the inaome of 
Nirakhpur which is Re. 2,500 per annum 
sould not be said to be a small portion of 
the ine?me of the whole estate whieh is 
Rs. 32,090 per annum, and assuming also 
that the rule applied by the Madras High 
Court to a gift by the head of a family son- 
sisting of a father and sons applies also to 
a family consisting of two brothere, I think 
the evidense clearly shows that no gift in 
fast? took place. Now, the evidensa upon 
whioh the plaintiffs rely is entirely oral, 
namely, the testimony of Baldeo, Ram Lagan 
Ahir, and Dani Ahir, Aesording to Mr, 
Jayaswal, who appeared for the first plaintiff- 
respondent, Baldeo, who was a Musadd: in 
the serviee of Chandramani till her death in 
1906 and who left the service of the family 
shortly afterwards, was 3l years old at the 
time of, Chandramani's marriage, Mr. Jayas- 
wal plases the marriage in 1864, but it is not 
olear upon what evidenos he has arrived at 
this eonelusion. On the obher hand, Mr. 
Mullick, who represented the plaintiffs 
Nos. 2,3 and 4, assumes that Laljhari was 
the eldest child of Ohandramani of whieh, 
it may be observed, there is no evidence, and 
argues that the marriage took plase between 
1853 and 1858 and that Baldeo was then 
between £O and 25, while Dani Ahir must 
have been between 16 and 20 and Ram 
Lagan between 5 and 10. The Subordinate 

(1) 10 Ind. Cas. 56; 85 M, 628; 9 MM L. T, 439i. 
(1911) 1 M. W. N. 422; 21 M. L, J, 895, 
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Judge, again, seems to find that the marriage 
took plase between 1845 and 1853, and in 
that ease Baldeo was between 12 and 17, 
while Ram Lagan was only 3 years old or 
not born at all, and Dani was hetween 7 
and 15, In this state of the evidence it 
would be impossible to support the Subordi: 
nate Judges finding as to a transaction 
whieh took plase 60 or 70 years before the 
suit, of whioh no mention was made in any 
dosument til 10 years before the suit and 
whieh rests on the memory of witnesses 
whose status and edueation sertainly do not 
entitle them to any spesial consideration. 
Baldeo, as has already been observed, was a 
Musaddt. Ram Lagan, also, was a servant 
and slaima to have gone to the wedding with 
his master Atal Behari, who was the friend 
of Durga Prasad and Dani Abir was & 
cartman, Why these witnesses should be 
believed in preferense to Ram Keswar 
Pandey, the family priest, who slaima to 
have offisiated at the wedding, has not been 
explained on adequate grounds. 

The evidence of possession also is very 
important in this oase and throws strong 
light upon the credibility of the oral testi- 
mony. The learned Subordinate Judge 
finds that between 1873 and 1906 Chandra. 
mani was in pcssession through Raghurath 
and bis heirs. He makes ont a sase of 
trust without auy evidence at all Accerd- 
ing to Baldeo, Obandramani received her 
share of the inacme of the property till her 
death and collections were made by her own 
servants. There ie, however, no document- 
ary evidence to support this. The plaintiffs 
have filed Collestion Pepers only from 1911 
to 1916, They have filed no papers for ary 
period before Ohandramani’s death in 1906 
and nothing also from 1£06 to 1911, An 
attempt was made to show that the deféndant 
had stolen these papers, but that ease has not 
been established; on the other hand, thedefend. 
ant bus produced &osounts from 1868 to 1&75 
with some blanks, whioh are explained by 
the faet that old papers are sometimes lost 
in spite of the greatest care; be has also 
produced papera from 1826 to 1906, 1907 to 
1909, 1911 to 1913, and 1914 to 1916. The 
learned Subordinate Judge admits that singg 
1916 the plaintiffs bave been out of posses. 
siov, but for the period anterior to this date 
also, be should, in my opinion, have come to 
the same finding, The land revenue chalans, 
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the Resord of Rights and the faot that 
Chowkidart taxes have been paid by the 
defendant would also seem to support this 
eonelua!on, 

As for the oase that the defendant's 
guardians were truetees, it is to be noted 
that sush & asse is insonsiatent with Baldeo’s 
evidense, and the learned Subordinate Judge's 
explanation that Baldso’s evidenee upon 
this point must be rejested on the ground 
that he was suffering from the garrulity of 
old age will not suffice. The learned Sub. 
ordinate Judge also sharges the defendant’s 
predesessors with fraud inthe matter of the 
mutations, but there is no evidence upgn 
whioh such a sharge oan be supported. 


It ia urged on bebalf of the plaintiffs that, 
if the defendant had prodused his jama 
kharach papere, the date of the marriage of 
Chandramani, the fast that Durga Prasad 
paid the expenses out of his own posket and 
not out of the joint family fund, and the 
fast tbat Chandramani had regularly reeeiv- 
ed her half share of the insome, would have 
been  eonelusively established. The only 
reply that it is necessary to make to this 
argument is, that itis notfor the defendant 
to supply papers whish will prove the plaint- 
iffe’? ease. lf the defendant was advised 
tbat the jama kharach papers for these years 
were not ncoerrary for his case, I ece ro 
reason for drawing any adverse inferensa 
against him. jama kharach papers are papers 
showing the daily expenditare, and I cannot 
see how their prodncticn would have helped 
ihe defendant's case that the family pro- 
perties had never been partitioned and there 
bas never been avy gift. I am asoordingly 
of opinion that the learned Subordinate 
Judge's finding as to the fast of the gift 
cannot be sustained, 


In arriving at this finding I am not un- 
mindful of the fact that the learned Subor- 
dinate Judge bimself saw the witnesses and 
was in the best position to appraise their 
eredibility, But* having regard tc the mani- 
fest errors committed by the learned Sub. 
ordinate Judge in the earlier part of him 
judgment in regard to the numbers and the 
desoriptive letters of the Exhibits upon 
whish he bases his judgment, I sannot say 
that the trial has been egndusted with any 
very great sare, and in view of the faat 
that the evidence of possession and the 
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other evidenee in the sase is ineonsistent with 
the theory of any gift, I have no hesitation 
in setting aside the learned Jndge's finding. 

With regard to the houses, there is no 
evidense, oral or documentary, that any 
gift was made in respeot of them. The 
plaintiffs rely solely upon an entry in the 
Batwara Khasra, but that entry is insonolu- 
sive and would have been entitled to very 
little weight even if it had been established 
that the husband of Chandramani was the 
person indisated in the entry as in possession 
of the family houses, 


Appeal allowed. 


LAHORE HIGH COURT. 
Secosp Civit, Appear No, 32385 or 19:6. 
February 7, 1921. 

Present: —Sir Shadi Lal, Kt,, Chief Justice, 
and Mr, Justise Wilberforse. 
BUTA SINGH —Pr1iNTIFF— 

APPELLANT 
versus 
JHANDTU AND OTHERS — DEFENDANTS 


— EESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 6 (a)— 
Reversioner, interest of, whether cipable of transfer— 
Civil Procedure Code (Act V of 1998), s 11-~Res 
judicata —Decision in suit based on cause of action 
which does not ewist -Custom —Alienaticn—Agree- 
ment by reversioner to sell—Dute of alienation, 


The interest of a reversioner under the Punjab 
Customary Law is no more than a spes successionis 
and cannot form the subject-matter of a transfer. 
[p 37+, col. L] 

The decision in a suif which proceeds on a cause 
of action which has no existence in the eye of 
the ~ cannot operate as res judicata. [p. 876, 
col, 1. 

Where a reversioner purports to sell his rever- 
sionary rights in an estate during the lifetime of 
the widow of the last owner, the transaction 
amounts to no more than a mere agreement to sell 
which takes effect immediately on the death of the 
widow. So that the date of the alienation is not 
the date of the sale by the reversioner but the date 
of the death of the widow.on which the trausfer 
takes effect, [p. 376, col, 1.] 


Sasond appeal from the decres of the 
Distriet Judge, Gardaspur, dated the lst of 
June 1916, reversing that of the Subordinate 
Judge, Gurdaspur, dated the 19th February 
1916, 
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Mr. Badri Nath Kapur, for the Appellant. 

Lala Durga Das, for the Respondents. 

JUDGMENT.— The fasts, whish are re- 
levant to the points of law arising in this 
appeal, are briefly as follows :—On the 13th 
of February 1889 Musammat Jawali, the 
widow of one Budha Singh, & Jat of the 
Gurdaspur Distriot, mortgaged the land in 
dispute to one Punjab Singh. The plaintiff's 
father, Khushala, was the nearest reversioner 
ofthe last male owner, Budha Singh, and 
would have inherited the eatate on the death of 
Musammai Jawali. On the 26th Febrnary 
1892, when the widow was living, Khushala 
exeauted a deed transferring his reversionary 
rights in the equity of redemption to two 
persons, Buta Singh and Attar Singb, for 
Rs. 380. Musammat Jawali died on the 15th 
Jane 1897, and thereafter Khushala’s son, 
Buta Singh, treating the above transastion 
as a sale, brought in July 1898 an action for 
a declaration that the alienation effeated by 
his father in February 1892 should not affeat 
his reversionary rights. It appears that 
Bata Singh was born in January 1895, and 
the above-mentioned suit was brought during 
his minority by one of his relativas acting 
as his next friend, This suit was dismissed 
on the 31st July 1899 on the ground that it 
was barred by time as if was brought after 
the expiry of six years from the date of 
the alienation. The Court also expressed an 
opinion thatthe plaintiff had no locus stand: 
to impeash the transfer whieh waa effasted 
before his birth. 

In 19,5 Khushala died, and the present 
suit for posseasion of the land was instituted in 
1915 bz his sor, Bata Singh, after atta‘ning 
his majority. The D.atriat Judge holds that 
the anit is barred by limitation, and also that 
the decision on the question of the plaintiff's 
locus stand? arrived at in the previous suit 
operates as res qudtcata, A perusal of the 
pleadings in the former suit. leaves no doubt 
that the plaintiff's next friend regarded the 
transaction of 1852 as an alienation and, 
ejoazquently, brought the suit to impeash 
that alianation. This was, howevar, a wrong 
view of tbe law. There oan be no manner 
of doubt that, during the lifetime of 
Musammai Jawali, the  plaintiff'a father 
Koushala had no interest in tha property 
whish eould ba alienated by him. He had 
only a shanoe of suseeeding to it in the event 
of his suryiving the widow. He gould not 
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predicate of himself that he would surely 
sueseed to the estate. All that he sould say 
was, that he was the nearest reversioner and 
would inherit the estate in the event of the 
widow predeseasing him. If he had died 
withoub any male issue during the lifetime 
of the widow, it is obvious that other 
sollaterals of tha widow’s husband would have 
succeeded tothe estate. Khushala's interest 
in the estate was no more than 8 spes 
successionis, and sonld not be the.subjest- 
matter of a transfer, vide sestion 6 (a) of the 
Transfer of Property Aot, and Sham Sundar 
Lal v. Achhan Kunwar (1) and Nund Kishore 
Lal v. Kanee Ram Tewary (2). 

In this view of the law, it is slear that the 
former suit, whish was based upon the 
supposed alienation of 1892, proseeled upon 
a sause of astion which had no existenee in 
the eye of law; and it cannot, therefore, be 
said that any desision arrived at qua that 
eause of action should operate as res judicata 
in the present ease, whieh is based upon the 
ground that the transaetion of 1892 sould 
only be regarded as a mere agreement to sell, 
and that it matured into a transfer of property 
in 1897 when Musammat Jawali died. Itis 
eontended that the date of Murammal Jawali's 
death, when the property vested for the first 
time in Khushala, should be deemed to be 
the date of the alienation by the latter. It 
was only then that the persons, in whoge 
favour Khushala had executed the deed in 
1892, sould call upon him to perform his 
eontrast to eonvey the property, vide, inter 
alia, Malik Ala Bakhsh v. Ghulam (3), The 
transfer should, therefore, be deemed to have 
taken effeot immediately on the death of 
Musammat Jawali, and, asthe plaintiff was 
in existence at that time, he is entitled to 
impeach the alienation. We consider that 
. this argument ie well-founded and shéuld 
be given effect to, Further, it is olear that 
the present suit for posession was instituted 
within three years of the plaintiff attaining 
majority, and the Distriat Judge is, there. 
fore, wrong in holding that -it is barred by 
“time, 

For the aforesaid reasons, we aosept the 
appeal and, setting aside the deoree of the 


(1) 21 A. 71; 2 0. W. N. 729; 25 I. A. 188 (P, 0.); 
" Sar, P. O. J. 417; 9 Ind. Dec. (N. 8.) 765. 

(2) 29 0. 8665; 6 C. W. N. 395. 
. (8) 18 P, R. 1899, 
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Distriet Judge, remand the case to him for 
desision on the remaining issues. The Court- 
fee on the mamorandum of appeal shall be 
refunded and other costs sbalil abide the 
event, 


Appeal accepted, 


ALLAHABAD HIGH COURT. 
Frest Orvis Appgan No. 441 or 1917, 
Ostober 26, 1929. 

Present :—Justios Sir P, O. Banerji, Kr., and 
Mr. Justiee Gokul Prasad, 
KARAN SINGH —PraiNTIEF — 
APPELLANT 
y6rsus 
ISHTIAQ HUSAIN AND ANOTHER — 


DEgFENDANTS— RESPONDENTS, 

Mortgage, prior and subsequent— Decree and sale on 
prior mortgage—Decree on subsequent mortgage— 
Decree satisfied by auction-purchaser—Auction-pura 
chaser, right of, to be reimbursed by mortgagor, 


* 


Ata sale in execution of a mortgage-decree A 
purchased the property, the sale-proceeds being 
sufficient to satisfy the decree with a surplus over, 
A subsequent mortgagee of the property obtained 
a decree on his mortgage, and applied to be paid 
out of the surplus, but his application was dis. 
allowed, and the surplas was withdrawn by the 
mortgagor. The subsequent mortgagee, in'execution 
of his decree, applied for sale of the property. In 
order to prevent the sale, A paid off the amount of 
the decree, and brought the present suit against 
the mortgagor to recover the amount so paid: 

Held, that A was entitled to be reimbursed the 
money which he had paidin discharge of the sub. 
sequent mortgage, and for which the mortgagor was 
primarily liable. [p. 378, col. 1.) 

First appeal from a deeree of the Second 
Additional Subordinate Judge, Aligarh, dated 
20 September 19'7. 

Messrs. B. E, O'Oonor and Iqbal Ahmad, for 
ihe Appellant. 

Dr. S. M. Sulaiman, for the Respondents. 

JUDGMENT,—The suit which haa given 
rise to this appeal was brought under the 
following oireumatanee :—e 

One Ashfaq Husain, who is now represent. 
ed by the defendants-respondents, mortgaged 
his Zemzndari property under three mort. 
gages. The frat of these, was exeouted in 
favour of Khurshed.un-Nissa and others in 
1884, The other two which also related tg 
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the same property were exeouted in 1887 in 
favour of Sheo Prasad, who was represented 
by Mobabbat Bahadur and others, Both sets 
of mortgsgees brought suits upon their 
mortgages in 1910 and obtained decrees for 
sale, neither mortgagee was made a party to 
the suit of the other. Kburshed-un-Nissa put 
her deeree into exesution and on the 20th 
of June 1912 she saused the mortgaged 
property to be sold by austion and the present 
plaintiff purchased it for Rs, 14,250. The 
amount of the mortgage held by Khurshed. 
un-Nissa was diseharged in full out of the 
sale-proceeds, and there was a surplus of 
Rs. 9,000 and odd whieh remained in Conrt. 

Mohabbat Bahadur and others applied for 
payment out of this sum of the amount of 
their decrees but, unfortunately, the Court on 
the objestion of the defendants, refused to 
grant theirapplisation. We think that, in so 
doing, the Court acted erroneously. In our 
opinion, upon the sale of the property, the 
security held by Mohabbat Bahadur and 
others was transferred to the surplus sale- 
proceeds which represented the mortgaged 
property. To this matter we will refer later 
on, but we may repeat that, had it not been 
for the order of the Court refusing to pay over 
to Mohabbat Bahadur and others the amount 
of their decrees, and- had notthe mortgagor 
objested to sush payment, the present 
litigation would never haye some into 
existence. Upon the Court’s refusing to pay 
to Mohabbat Bahadur and others the amount 
due upon their decrees the mortgagors theme 
selves withdrew from Court the aforesaid sum 
of Rs, 9,000 and odd, Mohabbat Bahadur and 
others then applied for exesution of their 
decrees and for sale of the mortgaged pro- 
perty. Thereupon, the plaintiff brought a 
snit for a dealaration that Mohabbat Bahadur 
and others were not entitled to do go. This 
auit wasdismissed, but the Court deoiding it 


added to its desrea a oondition to the effect. 


that if the properly was sold in exeaution of 
the deerees held by the subsequent mort- 
gagees, that is Mobabbat Bahedur and others, 
the purshaser would not be entitled to obtain 
possession and to oust the plaintiff unless. he 
redeemed the prior mortgage, in statisfaotion 
of whieh the property had been sold and 
purshased by the plaintiff. Mohabbat 
Bahadur and otherg, the subsequent mort- 
gagees, pursued their application for sale of 


the mortgaged property and their deoerees- 
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wore transferred to the Oollestor for exeeu- 
tion, In order to prevent a sale of the 
property, the plaintiff paid the amount of 
their desress and thus protested the proparty 
from sale and then instituted the present suit 
for recovery of the amount paid together with 
interest. The suit was resisted by the defend- 
ante on various grounds. The Court below 
has dismissed if mainly on the ground that 
the purehase by the plaintiff wasa purahasa 
subjest to the mortgage of Mohabbat Badadur 
and others, and that, therefore, the amount 
whioh the plaintiff paid as oonsideration only 
represented the value of the interest of the 
mortgagora and that the plaintiff was bound to 
dissharge the mortgages of Mohabbat Bahadur 
and others, if he wished to proteat the property 
from a sesond austion-sale. This, as wa have 
said above, is the main ground upon whieh 

the learned Sabordinate Jadga has dismissed 

the suit. He has also held that Order II, 

rule 2 of the Code of Civil Prosedure is a har 
to the maintainanse of the present suit. We 
may at ones observe that this last ground of 
the learned Judge's desision is wholly unten. 
able. The cause of nation for the suit whish 
the plaintiff previously brought was not the 
same as that for the present suit. At the 
time when that suit was brought he had not 
disshargsd the mortgages held by Mohabbat 
Bahadur and others, and, therefore, he was 
not in a position to claim in that suit the 
relief whieh he now seeks in the present 
suit. 

As regards the other ground of the learned 
Jadge’s decision, we are unable to agree with 
his view. It cannot be said that the plaintiff 
purshased the property subjest to the subaa. 
quent mortgages held by Mohabbat Bahadur 
and others. The sale was in exesution of a 
deoree obtained upon the prior mortgage held 
by Khafshed.un-Nissa and others. The only 
defeotin ihe plaintiff's title was, that it waa 
still open to theseaond mortgagees, who had 
not been made parties to the first mortgageo!s 
suit, to redeam the prior mortgage, but it 
cannot be said that the plaintiff did not 
acquire the property itself but only sueh 
rights as remained in the mortgagors, and 
subjest to the subseqnent mortgages. In our 
opinion, the only right whish the subssquent 
mortgagees had was the right to redeem the 
prior mortgage and, if they did so, to sell the 
mortgaged property for the  sonaolidated 
amounts of the prior mortgage and their o xn 


378 
JOHN SOLONO t£, BAM NARAIN LALL. 


subsequent mortgages. Snubjeot only to this 
right, the whole property must be deemed to 
have been purohased by the plaintiff, 
Furthermore, the prosseds of the sale at 
whieh the plaintiff purchased were sufficient 
to dissharge the prior mortgage, anda large 
surplus remained which was more than suffi 
sient for the payment of the subsequent 
mortgages. After the sale of the property, 
the security whieh was held by the subseqaent 
mortgagees was transferred to the surplus 
sale proeeeds whish represented the value of 
the property, and the subsequent mortgagees 
were entitled to be paid the amount of their 
mortgages from this surplus eale-progseds. 
In the aase of Barhamdeo Prasad y. Tara- 
chand (1) their Lordships of the Privy 
Counsil held that, when property is sold under 
a prior mortgage, the sesurity of a subsequent 
mortgagee is transferred to the surplus sale. 
proceeds and it did not cease to be sush 
Becurity because the mortgagor had improper- 
ly withdrawn the money from Court. Inthe 
present ease, upon there being & surplus, after 
the sale in satisfaction of the decree on the 
prior mortgage, the sesrrity of the subsequent 
mortgagees was transferred to the surplus 
gale-proseeds and they were entitled to be paid 
ont of the amount of surplus. The mort 
gagors, in resisting their prayer for aueh 
psymentand in withdrawing the money from 
Court, asted improperly and contrary to their 
rights. The plaintiff, having paid full value 
for the property which was the subjeet of the 
first mortgage, was not Hable to. redeem the 
subsequent mortgages. There were sufficient 
fonds in Court to discharge those mortgages 
and it was only in sonsequenes of the mort- 
gegors appropriating those funds by with. 
drawing them from Court that the plaintiff 
was obliged to pay the amount .of the subse. 
quent mortgages in order to save the ptoperty 
from sale in satisfaetion of those mort- 
gages. Wethink that, in justiee and equity, 
the plaintiff is entitled to be reimbursed the 
money whish he paid in discharge of the 
subsequent mortgages and for which the 
defendants were primarily liable. In this 
view, we think the desision of the Court below 
is erroneous, We agoordingly allow the 


(1) 21 Ind. Cas. 981; 41 C. 664; 15 M. L. T 62, 
(19:4) M. W N. 88; 12 AVL. J. 85; 18 O. W. N. 345; 
19 O. L, J. 432; 16 Bom, L. R. 89; 26 M. L, J. 243; 
41 I. A. 46 (P.O) 
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appeal, set aside the desree of the Court below, 
and desree the plaintiff's claim with coste in 
both Courts. The plaintiff will get future 
interest at 6 per cent, per annum from the 
date of the suit to the date of payment. 


Appeal allowed, 


PATNA HIGH COURT, ° 
APPEAL Fi30M ORIGINAL Decrees No, 80 
or 1918. 
April 21, 1981, 
Present: — Mr. Justiae Das and 
Mr. Justice Ross, 
E. JOHN SOLONO AND OTHERS— 
Derenpanta Nos. 1 TO 5—APPELLANTS 
VOY SU 
RAM NARAIN LALL, alras LAL BABU, 
AND OTHERS- PrAINTIFF8 AND RAM 
KHELAWAN SINGH AND orsers— 
DEFANDANTS— RESPONDENTS. 
Partition suit—Interests of parties not co-ordinate 


—Procedure—Civil Procedure Code (Act V of 19.8), 
0. I, r. 10—Addztion of parties—Court, power of. 


In a partition suit the Court must determine 
whether, having regard to the nature of the 
interests owned by the parties and to all other 
circumstances necessary to be taken into considera 
tion, the balance of convenience is in favour of 
allowing partition, and if it determines that ques. 
tion in the affirmative, the mere fact of the parties 
owning interests which are not co-ordinate in degree 
ought not to bea bar to partition [p. +79, cal. 2 | 

The entire f-annas, however, of the superior and 
inferior interests must actually be represented in 
the action. [ p. 379, col. 7,] 

The Court has power under Order I, rule 10 of 
the Civil Procedure Code to bring on the record 
any person as a party at any stage. i5. 379, col. 2.) 


. Appeal from a desision of the Subordinate 
Judge, Gaya. 

Massra, Kulwant Sahay and Nirsu Narayan 
Sinha, for the Aepellanta. 

Messrs. S. Sinka, H. LD. Nandkeolyar and. 
Kailaspati, for the Rsepondents. 


JUDGMENT. 

Das, J,— This appeal arises ont of a 
partition-astion. The first point taken on 
behalf of the appellants, *who are defendants 
Nos, 1 to 9 in the aetion, is, that the partition- 
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aetion is not maintainable, inasmuoeh as the 
entirs l6.annas mukarrari interest is not 
represented in the action. - It appears that 
the mahal originally belonged to one Berati 
Begum who died leaving two sons, named 
Ekbal and Himut, and a daughter, Bismallah 
Begum. We are not in this astion son- 
serned with the proprietary interest in the 
village. So far as the mukarrari interest 
is soncerned, Ekbal's 6-annas is now vested 
in defendants Nos. 1 to 6. Himut!s 6-annas is 
vested in the 9 annas proprietors of the 
Tekari Raj and Bismallah's 4.anras is 
vested in defendants Nos. 1 to 5, They are all 
parties to this aation exespt the Tikari 
Raj. So far asthe dur mukarrar? interest 
is sonserned, plaintiffs Nos, 1, 2 and 3 and 
defendant No. 8 between them own a 6- 
annas interest. Defendants Nos, 1 to 5 have 
2 annas interest in village Ghanghalia, and 
defendant No. 7 has 4-annas in village Ghan- 
ghalia, and defendants Nos. 1 to 5 have another 
6-annaa interest in all the villages except vil- 
lage Ghanghalia. It will be seen, therefore, 
that, so far asthe dur-mukarrard interest is 
eonserned, we.have 12-annas represented 
in the astion, It appears that Biamallah’s 
4-annas, which is now inthe porseasion of 
defendants Nos. 1 to 5 as mukorraridars, has 
never been subject to a dur mulanari 
interest, < 


Mr. Kulwant Sshay’s argument is, that 
it is impossible to effeet a pertition of the 
dur-mukarrart interest, beoause there is the 
4.annas interest whish was of Biemallah 
whish is cutstandirg. The fallaey of thia 
argument ic, that defendarte Nos. 1 to are in 
actval pcsesssion (f that interest as mukar- 
garidars. The parties who kave actually 
been arrayed in this astion either as plaintiff 
or as defendants are actual co-owners, 
though it is quite true that their interssts 
are not so-ordinate in degree. The identical 
question was raised in the ease of Hemadrz 
Nath Ehan v. Ramani Kanta Roy (1), and 
Mr. Justice Banerji in bat eare said as 
follows: — i 

“I am unable (o assent to the view, 
that, as a general proposition of law, there 
ean be no partition as between parties, the 
interest of one of whom is subordinate to 


(1) 24 O. 675 at p 588 (F, B): 1 0. W. N, 408; 12 
Tnd.: Deo, (N. 8.) 1068, 
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that of the others.” This observation was 
made in referense to the sase of Mukunda 
Lal Pal v. Lehuraus (2), where it was 
laid down that a person holding a snb. 
ordinate interest in land sannot claim 
partition a8 against the superior holder, 
The Fall Bsenoh of the Caleutta High 
Court, in the case just sited, differed from 
that view, and Mr. Justies Banerji, who 
delivered the leading judgment in the $880, 
paid that, “the Court must in each onsa 
determine whether, having regard to the 
nature of tke interests owned by the 
parties and to all other circumstances, 
nesessary to be taken into sonsideration, 
the balanse of eonveniense is in favour of 
alowing partition, and if it determines 
that question in the affirmative, the mere 
fact of the parties owning interests whioh 
are not ao-ordinate in degree ought not to 
be & bar to partition.” This view wag 
affirmed by the Judicial Committee in the 
T of Bhagwat Sahai v. Bipin Behary Mitter 
3), 


Bat it will appear, on a sareful reading 
of those oases, that the entire 16-annas of 
the superior interest was astually represented 
in the golion. In this case the entire 16. 
annes of the superior interest is not before 
the Court. Tae Tikari Raj has 6-annas 
mukarrart Interest in the mahal and that 
interest ia not represented in the gation, 
We thirk, therefore, thatthe Tikari Baj 
ooght to be brought on the rescrd as a 
party defercant. We have power under 
tte Coda to bring on the record any person 
as a party at avy stage, and ws exeroieo 
that poser acd direst tbat the Tikari 
Raj be brought cn the resord ag pariy 
defendant before the decree is actually drawn 
up. e 

The next point urged on bshalf of the 
appellants is, that each village shonld te 
separitely partitioned, This was argned 
before the learned Subordinate Judge and 
the learned Subordinate Judge haa exer. 
oised his diseretion in the matter and 
we do rot proposo to interfere with the 
exereite cf that diseretion. The learned 


(2) 20 C. 879; 10 Ind. Deo, (N. s.) 256, 

(8) 7 Ind. Cas. 549; 14 ©. W. N. 962; 12 Q. L. J 
240; 8 M, L. T 223; ( 910) M. W. N. 691; TA. L.J 
1137; 12 Bom L. R. 997; 20 M. L, J, 907; 370. 9:8 
37 I. A. 198 (P. C). 
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Subordinate Judge has laid down that the 
principle of eompastness should be adhered 
to, that is the whole of the desision. Mr, 
Kulwant Sahay says that the learned Sub. 
ordinate Judge has dirested that the village 
should not be separately partitioned, As 
I read the judgment of the learned Sub. 
ordinate Judge, that is not the direetion at 
all. He was dealing with the argument 
advaneed on behalf of the defendants that 
eash village should be separately partitioned. 
The learned Subordinate Judge negatived 
that argument and directed that the prin- 
ciple of sompaetness should be adhered to. 
We do not, therefore, propose to vary the 
desree in any way. 

"We dismiss the appeal with sostas, 
Hearing fee ten gold mohurs. Let the re. 
eord be sent down with all sonvenient 
speed. 

Ross, J.—I1 agree. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
ÅPPEAL EROM ORIGINAL Oivit No. 7 or 1920, 
In Suit No, 2067 or 1919. 

March 9, 1820. a 
Present:—Justioe Sir Asutosh Mookerjee, Kr, 
ard Justice Sir Ernest Fleteher, Kr, 
JOKIRAM KAYA--APPELLANT 
cersus 
GHANESHAMDAS KEDARNATH 


— RESPONDENT. 

Arbitration Act (IX of 1899), s. 19— Arbitration, 
reference to, effect of—Sutt, institution of, effect of 
—Stay of suit, when to be granted-—Burden of 
proof. b 


Where, for the determination of a controversy, 
two competent Tribunals are available, the Court 
and arbitrators, and one of the parties chooses the 
latter but in fact has recourse to the former, it is 
not open to his opponent to enforce specific per. 
formance of the contract, or to plead the contract 
as a conclusive bar to the suit; but he may apply 
to the Court to stay the suit in the exercise of its 
judicial discretion, so as to leave the plaintiff in 
the suit no other remedy than to proceed by 
arbitration, and the burden of showing that some 
sufficient reason exists, why the matter should not 
be referred to arbitration is upon the person 
opposing the application, and not upon the appli- 
cant to show that no such reason exists, [p. 88], 
^ gol. 2; p. 883, col, 2] 
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When a reference to arbitration ia made to the 
Bengal Chamber of Commerce, and the private 
Tribunal comes into existence, the effect of the 
institution of a suit subsequently is that, from 
that very moment, the arbitrators become incap- 
able of acting, within the meaning of rule VIII of 
the Rules of the Tribunal of Arbitration, adopted 
by the Bengal Ohamber of Commerce, but if the 
suit is stayed, it is competent to the Chamber to 
substitute and appoint new arbitrators, and so enable 
the Court so re-constituted to proceed with the arbi. 
tration, But the institution of the suit cannot 
retrospectively affect the validity of the reference 
which, when it was made, was in exact conformity 
with the agreement of the parties, and does not 
affect that portion of the arbitration proceedings 
which had taken place before the suit was instituted, 
[p. 882, cols, 1 £ 2.1... 

Appeal from an order of Greavas, J. : 

Sir Binod Mitter (with him Mr. S, N, 
Banerjee), for the Appellant. 

Mr, B, L. Miller (with him Mr, 


Basu), for the Respondent, 


JUDGMENT, 

MOOKEBJER, J.— We are invited in this 
appeal to sonsider the propriety of an order of 
dismissal made by Mr. Justise Greaves onan 
application for stay of a suit under section 19 
of the Indian Arbitration Aot. The material 
fasts which led up to the order are not in 
dispute and may be briefly narrated for our 
present purpose, 

On the 14th. August 1918 the appellant 
gold to the respondent 1,50,000 yards of 
Hessian oloth, to be delivered in three equal 
instalments in January, February and Mareb, 
1919, The sontract was not earried out: the 
geller eontenda that the breaeh was due to 
default on the part of the buyer; the buyer 
asserts, on the other hand, that -the default 
was on the part of the seller. The contrast 
eontained an arbitration elause in the follow- 
ing terms:— 

“Any dispute whatsoever arising on or out of 
this sontrast shall be referred to arbitration 
under the Rules of the Bengal Ohamber of 
Commerce, applieable for the time being, for 
decision, and sush desision shall be, aesepted 
as final and binding on both parties to this 
sontrast. The award may, at the instanoe of 
either party and without any notice to the 
other of them, be made« rule of the High 
Court of Judisature at Fort William." 

On the 24th April 1919 the seller refer- 
red the dispute to the arbitration of tha 
Bengal Chamber of Commerse in terms of the 
aumbission just set out, and bis letter gave 
a detailed aesount of what, aesording to his. 


B. N. 


Vai. ngi) 


version, had taken plase between the parties. 
The statement of the seller was forwarded 
by the Registrar of the Chamber to the buyer 
for his remarks. The buyer sent a reply in 
due course; this was transmitted by the 
Registrar to the seller, who submitted hie 
final reply on the 17th July 1919. On the 
14th August 1919 the purehaser instituted 
a suit on the Original Side of this Court for 
resovery of damages from the seller, on the 
allegation that the seller was in default. The 
seller reseived intimation of this suit on the 
24th August 1919, but the writ of aummons 
was notactually served on him till the 26th 
. September 1919. On the 16th Oatober 1919, 
the Arbitration Tribunal of the Ohamber 
made an award in favour of the seller, On the 
17th November 1918 the buyer made an sp- 
plisation to this Court to set aside the award, 
on the ground that, by reason of the institution 
of the suit, the arbitrators were functii officto 
and that, sonsequently, the award was void 
for want of jurisdistion, This application 
was granted, and tha award was set aside by 
Mr. Justice Ghose on the 28th November 
1919, On the Ist Desember 1919 the seller 
applied for stay of the suit under sestion 19 
of the Indian Arbitration Act, On the llth 
December 1919 Mr, Justice Greaves dis- 
missed tbe application. We have now to 
examine whether the order of dismissal was, 
in all the eireumstanees of the esse, appro. 
priately made. 


Section 19 of the Indian Arbitration Act 
provides as follows : 


“Where any party to a submission to 
whioh this Aot applies, or any person olaim- 
ing under him, eommenoes any legal pro- 
seedings against any other party to the 
submission, or any person elaiming under 
him, in respeet of any matter agreed to be 
referred, any party to susah legal proeeedings 
may, at any time after appearanee and before 
filing a written statement or taking any other 
steps in the proeeedings, apply to the Oourt 
to stay the proceedings ;* and the Oourt, if 
satisfied that there is no suffisient reason why 
the matter should mot be referred in acoord- 
ance with the submission and that the appli- 
eant was, atthe time when the proosedings 
were commenced, and still remains ready and 
willing todo al] things necessary to the 
proper sondust of the arbitration, may make 
an order staying the proseediugs." 
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This seetion corresponds to seetion 4 of 
the English Arbitration Act, 1899, which 
was interpreted in the judgment of the Court 
of Appeal in Doleman and Sons v. Ossett Oor- 
poration (1). The principle enupoeiated in 
this desision was held applieable to a sase 
under paragraph 18 of the Second Soshedule 
of the Civil Procedure Code, by this Court in 
Dinabandhu Jana v. Durga Prasad Jana (2) 
and is of fundamental importanee in this slass 
of eases, Where, for the determination of 
the sontroversy between the parties, two 
sompetent Tribunals are available, the Court 
and the arbitrators, and one of them shooses 
the latter, but in faet has resourses to the 
former, it is not open to his opponent to 
enforse spesifia performanse of the sontrast 
or to plead the contract as a ecnelusive bar 
to the suit; but he may apply to the Court 
to stay the suit in the exersise of ifs judicial 
diseretiop, so as to leave the plaintiff in the 
suit no other remedy than to proeeed by 
arbitration. It is, consequently, plain that a 
Court invited to exersise its judisial disore- 
tion to deprive a party of the remedy by 
snit, must be satisfied that the remedy 
to proseed by arbitration is really avail. 
able, 


Now, in the sase before us, there was a 
valid referense to arbitration on the 24th 
April 1919, What then was the effect of 
fhe institution of the snit on the 14th 
August 1919? The position is best express- 
ed in the words of Fleteher. Moulton, L. J, 
in Doleman and Sons v, Ossett Corporation (1): 

“The law will not enforee the specific 
performance of sueh agreements (that is, 
agreements to refer to private Tribunals), but 
if duly appealed to, it has the power in its 
disoretion to refuse to a party the alternative 
of having the dispute settled by a Court of 
Law, and thus to leave him in the position of 
having no other remedy than to proeeed by 
arbitration. If the Court has refused to stay 
an action, or if the defendant has abstained 
from asking it to do so, the Court has seisin 
of the dispute, and it is by its desision, and 
by its desision alone, that the rights of 
the parties are settled, It follows, therefore, 
that in the latter aase the private Tribunal, 


(1) (1912) 8 K. B. 287, 107 L. "T. 681; 78 J. P, 
457; 10 L. G. R. 915,81 L. J. K. B. 1092. 

(2) 51 Ind. Cas, 50; 46 CO, 1041; 290, L. J, 399; 
29 Q. Y. N 716. 
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if it has ever come into existenee, ia functus 
oficio, unless the parties agree de novo that 
the dispute shall be tried by arbitration, as 
in the case where they agree that the astion 
itself shall be referred.” 
Consequently, when a reference to arbitra- 
. tion has been made and the private Tribunal 
hes come into existence, the effest of the in: 
stitution of the suit is that, from that very 
moment, the arbitrators besome functii officto, 
that is, their authority to deal further with 
the matter becomes extinguished. The insti- 
tution of the suit cannot, however, retrospss- 
tively affect the validity of the reference 
whieh, when it was made, was in exact 
aonformity with the agreement of the parties. 
If this view were not adopted, the result would 
follow that a party toa submission, who had 
appeared throughout and had taken his chance 
before the arbitrators, might, at the very last 
moment when, the award, possibly an adverse 
award, was about to be made, and when there 
would be no time left for his opponent to 
obtain a stay order, institute a suit and 
thereby render infruotuous the entire proceed- 
ings. Such a oonclusion sannof, in our 
opinion, be defended, either on prineiple or on 
the authorities. Weare not eonoerned here 
with a ease where, after the institution of a 
gui& by one of the parties, his opponent makes 
a reference to arbitration and obtains an award 
without stay of the suit, There it might 
possibly be aontended, with some approach to 
plausibility, that the arbitration proceedings 
were void from their very inception, It 
might also be a question of nisety in a oase 
of that deseriptiopn, whether, when an award 
so made had been set aside, a fresh referense 
to arbitration was permissible, on the 
hypothesis thatthe agreement to refer was 
not exhausted by a reference which had 
proved ultimately infrustuous beeause initially 
incompetent. Inthe case before us, on the 
other hand, the arbitration proseedings were 
properly instituted and earried on till up to 
the mement of the institution of the suit; that 
suit could not, on any sonosivable prinoipla 
of law, relate back to the date of reference 
and affestthe validity of the proseedings which 
had followed thereon, We must hold, acsord- 
ingly, that the effeet of the cancellation of the 
award on the 23th November 1919 did not 
affect that portion of the arbitration proseed- 
ings which bad taken plase before the i4th 
August 1919, when the suit was instituted, 
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The question next arises, whether, if the 
suit were now stayed, the bar to the 
oontinuanae of the arbitration proceedings 
would beso effeotually removed as to allow 
their termination in a valid award. In our 
opinion, the answer must be in the affirmative, 
in view of rule VIII of the Rules of the 
Tribunal of Arbitration, adopted by resolu- 
tion of the Bengal Chamber of Commerce on 
the 16th January 1912, and confirmed on the 
27th February 1912 ; 

" If any arbitrator or umpire deeline or fail 
to act, or if he die or become incapable of acting, 
the Registrar may substitute and appoint a 
new arbitrator or umpire in manner aforasaid 
(that is, in the manner statedin rule V) and 
the Court so re sonatituted shall prosesd with 
the arbitration, with liberty to aet on tha 
resord of the proseedings as then existing, 
and on the evidense, if any, then taken in the 
arbitration, or to commenes the arbitra- 
tion de novo,” 

In the present sass, we may hold, withou! 
unduly stretching the language of the rule, 
that the arbitrators “© bseame ineapable of 
acting,’ when the suit was instituted, and 
their authority lostall life and power. No 
doubt, they themselves did not at the time 
realise this, and proseeded to diseharge their 
duties as if they were still eapable of acting 
under an authority yet unimpaired and in full 
operation. That cannot, however, affeot or 
alter the true legal position, Consequently, 
if the suit is stayed, it would be som- 
petent to the Chamber to substitute and 
appoint new arbitrators and the Court s0 
resonstituted will then be able to proeeed with 
the arbitration, 

This view furnishesa satisfactory solution 
of the diffisnlty apprehended by the respond. 
ent, that if the matter were remitted for 
arbitration to the game arbitrators as had 
aated before, he might not have a fair 
chanse. We dosire to edd, however, that 
the respondent has not laid the foundation 
for a real grievance in this resoest; he 
had, so far as m#y be gathered from the 
materials on the reeord, ample opportunity 
to place his osse befofe the arbitrators, 
and there is no shadow of a suggestion 
that they had acted unfairly or improperly. 
But we need not elaborate that aspest of 
the matter, for, if the suit is stayed, the 
arbitration proseedings will be revived and 
earried on to a sonalusion before a Tribunal 
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re-sonstituted under rule VIII. We hold, 
accordingly, that if the applieation for stay 
of the suit under sestion 19 of the Indian 
Arbitration Ast is granted, though the 
respondent will thereby ba deprived of his 
remedy by suit, the remedy to proceed by 
arbitration wili be still available. In this 
view of the matter, wa must next sonsider 
whether, in the sireumstancesa of this osse, 
the diseretionary power vested in the Conrt 
under sestion 19, should bə exercised in 
favour of the appellant. 


On behalf of the respondent, it has been 
forsibly argued that a Court of Appeal 
should not readily interfere with the 
deaision of tha primary COCouri on a 
question of this desoription. The appellant 
has not disputed this position, which is, 
indeed, supported by high au:hority: Freeman 
v. Chester Rural District Council (3), Vawdrey 
v. Simpson (4) and Barnes v. Youngs (5). It 
is slear, however, that the diseretion must 
be judieial exersised, and an erroneous 
exercise of the disoretionary power is 
oapable of correction by a Court of Appeal; 
otherwise, a statutory provision would hava 
been made that the order was final and 
not liable to he Gshallenged by way of 
appeal We must, sonsequently, examine 
the siroumstances of the oase and form 
our own oonslusion, attaching due weight 
to the view adopted by the Oourt below, 
Now, it is firmly settled that, where parties 
have agreed to refer a dispute to arbitra- 
tion, and one of them, notwithstanding 
that agreement, eommenees an action to 
have the diapute determined by the Court, 
the prima facie leaning of the Court is to 
stay the astion and leave the plaintiff to 
the Tribunal to whieh he has agreed, As 
Lord Selborne, L., C., observed in Willesford 
v. Watson (6), i£ parties ohoose to determine 
for themselves that they will have a domestic 
forum instead of resorting to the ordinary 
Courts, then a prima facie duty ia cast 
upon tha Courts to aot upon such an agree. 
ment, This expression of opinion was adopt- 


(3) (1911) 0 K. B. 783% p 731; 80 L. J, K. B. 695; 
101 L. 1. 868; 76 J. P. 132. 

(4) 11898) 1 Ch. 163 ab p. 169; 65 L. J, Ch. 369; 44 
W. B. 123. 

D (1898, 1 Ch. #14; 67 L. J. Oh. 263; 49 W.B. 


(8) (1873) 8 Ch. 479 ab p. 480; 42 L, J, Ch, 447; 
28 L. T. 428; 21 W. R, 300, 
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ed with approval in Law v, Garrett (7), 
Lyon v. Johnson (8) and Clegg v, Olegg (9). 
Lord Hatherley, L., C., emphasised the same 
poiut of view, when, in Kitchen v. Turnbull 
(10), he said that the parties having come 
to an agreement to refer, such agreement 
must be eonaidered binding between them 
and ought not lightly to be overturned. 
Hense it has been ruled that the burden of 
showing eause, why the agreement to submit 
should not be given effect tc, ia upon the 
party opposing the application for stay, and it 
is for him to inducas the Court to exercise its 
diseretion in his favour with a view to allow 
the astion to proaesd : Mason v, Haddan (11), 
Hoigson v. Raslway Passengers Assurance 
Company (19), Fow v. Railway Passenger's 
Assurance Company (13), Denton v. Leggs (14), 
Vawdrey v, Simpson (4), Doleman and Sons v. 
Ossett Corporation (1) and Olough v. Oounty 
Live Stock Insurance Asscctation (15). This 
view has baen followed in this Court in the 
ease of Dinabandhu Jana v. Durga Prasad 
Jana (2). 

Tested in the light of these prinsipleg, 
how do the parties stand P The burden lies 
on the respondent to show that some suffiaient 
reason exists, why the matter should not be 
referred to arbitration, and not on the 
appellant to show that no sush reason exists, 


-The respondent has not brought forward . 


any, substantial reason why the agreement 
between him and the appellant, to refer 
matters in dispute to arbitration, should not 
be acted upon, It has not been suggested 
that the arbitrators are likely to be biassed 
or interested persons; nor has it been said 
that the matters in dispute involve solely or 
ehiefly, such questions of law as must ulti. 
mately ba desided by the Court. On the other 
hand, the main question in controversy is, 
whether the breach of sontrast was duo to the 
default of one party or the other, a matter 


zt (1878) 8 Oh. D. 26 at p. : 7; 38 L. T. 3; 28 W. R. 


P (1889) 40 Ch. D. 573; 58 L. J. Ch. 626: 60 L 
T. 223; 37 W. R. 427, 

(9) (1890) 4t Ch. D. 200; 59 L. J. Oh, 520; 62 L 
T. 821, *8 W. BR. ^88. 

(10) (1872) 20 W, R. (Eng ) 258. 

(11) (1859) 6 O. B. :N. 8.) 520 at p 636; 120 R. R. 
266; 33 L. T. (0 s.) 183; 141 E. R. 502, 

(12) 11582, 9 Q. B. D 188. 

(13) (1835, 641.3 Q B. F05; 52 L, T, 672. 

(14) (1898) 72 L. T. 626; 13 R. 388, 

(16) (19 68: 85 DL. J. K. B. 1185: 11916) W. C, & I. 
Rep. 978; 60 8. J 2 042; 32 T, L. BR. 628. 
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whish the arbitrators would presumably be 
well qualified to investigate, A doubt, 
however, was expressed on bshalf of the 
respondent, whether, even if the suit were 
stayed, the arbitration proseedings sould ba 
legally revived and oarried on so as to ter- 
minate in a valid award. This was a per-- 
feotly legitimate question to raise, and we 
have already desided that the proseedings 
ean be revived and oarried on before a 
re eonstituted Tribunal. The only other ob- 
jeotion whieh has been taken by the re- 
spondent is, that the application for stay 
should have been made earlier, that is, 
immediately after the appellant was served 
with the writ of summons, if not shortly 
after he bad notice of the suit. The appel. 
lant, however, has explained that at that time 
the law on the subject, as expounded in 
Dinabandhu Jana v, Durga Prasad Jana (2), 
was not very elearly appreciated, and that, as 
the summons was served during the long 
vaeation, it was not easy io make the 
requisite application for stay and to obtain 
an order before the award could actually 
be made. Thé appellant has further urged 
that the sonduot of the respondent has by 
no means been sush as would entitle him to 
sympathy or indulgence from the Court, The 
respondent had full notices of the arbitra- 
. tion proseedings and 
to the Tribunal; it was only after the 
arbitration proseedings had continued ° for 
nearly four months that he suddenly changed 
his front and instituted the suit, No reason 
has been assigned, no explanation has even 
been attempted, to justify this action of the 
respondent. We must further take this along 
with the fast that the respondent has made 
no endeavour to diseharge the burden whish 
lay upon him to satisfy the Court that the 
matter in dispute should not be desided by 
arbitration, The cumulative effest of all 
this leads to the sonelusion that the re- 
spondent has failed to establish sufficient 
grounds for the exereise of our diseretion 
in his favour so as to allow his aation to 
proseed. The inference is thus inevitable 
that the applisation for stay oannot rightly 
be refused. 

The result is, that the appeal is allowed 
with costs both here and in the Court below, 
The order of the lower Court is set asido 
and the suib is steyed. The parties will be 
at liberty fo proeeed with the arbitration in 


INDIAN OASKS, 


submitted his case. 


(1981 


the Chamber of Commerse with the Tribunal 
re constituted under rule VIII, in the manner 
indioated above. 


FuüaTOBEB, J.—I agree. 


Appeal allowed, 


LAHORE HIGH COURT, 
Seoonp Orvin APPEAL No, 1813 or 1920, 
February 14, 1921. 
Present :—Mr. Justise Wilberforse. 
TARA CHAND —PLAINTIFF— APPELLANT 
versus 
MURLI DHAR—Vexper, anp Musammat 
LALTI— Vexpor—Derenpants— 
RESPONDENTS, 
Limitation Act (IX of 1908), Sch. I, Arts, 44, 144— 
Alienation by guardian—Suit by minor for possession 
—Lünitation applicable, 


A suit for possession of property alienated by the 
authorised guardian of the plaintiff during his 
minority, is governed by Article 44 and not by 
Article (44 of Scheldue I to the Limitation Aot. [p, 
885, col, 2.] 

Sesond appeal from the deoree of the 
Distriot Judge, Karnal, dated the 6th Marah 
1920, sonfirming that of the Munsif, First 
Olass, Sonepat, Distriot Rohtak, dated the 
24th Mareh 1919. 


Lala Rama Nand, for the Appellant. 
Mr, Manohar Lal, for the Respondents, 


JUDGMENT,—The plaintiff in this oase, 
who isa Brahman, suedfor possession of a 
house sold by his mother who represented 
herself ashis guardian, on the ground that 
the sale effected during his minority was 
without nesessity and not for hia benefit. 
The only question contested in the ease is, 
whether it is time barred or not. The firat 
Court held that Article 44 of the Limitation 
Ast applied and that the suit was time barred, 
The loser Appellate Court agreed with this 
deeision, The plaintiff as, therefore, pre- 
ferred a second appeal and his learned Counsel 
urges that the suit being for possession the 
Artiole &pplisable is 144 He urges that the 
relief contemplated by Article 44 is merely 
insidental The mother of the present plaint- 
if was undoubtedly an authorized guardian 
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under Hindu Law and she sold as sush and 
the only question for desision is, whether 
Artisle 44 applies when a person sontesting 
an alienation by sueh guardian also sues for 
possession. The learned Oounsel for the ap- 
pellant has referred me to several Punjab 
authorities in which alienations by Muham- 
madan de facto guardians were  aontested, 
These authorities, however, do not require” 
any sonsideration inthe present sase, as it 
is settled law that Artiola 44 does not apply 
to an alienation by an unanthorized person. 
Bee Mata Din v. Ahmad Ali (1). Counsel 
for the appellant places his main relianse 
upon the judgment of the Allahabad High 
Court, Bachan Singh v. Kamta Pershad (2), 
in whieh an alienation by an authorized 
Hindu guardian was contested, The learned 
Jadgesin that Court held that susha suit 
is in reality a suit for the recovery of immove: 
able property and that the prayer for deelara- 
tion that the sale does not affect the plaint- 
ifs righta is only ansillary to the sub- 
atantive elaim for possession. This judg- 
ment followed 4 desision of the Madras High 
Court, Unni v. Kunchi Amma (3). The weight 
of authority, however, is against the view 
taken in the Allahabad judgment. The 
Madras High Court in Madugula Latchtah 
v. Pally Mukkalinga. (4) and Thayammal v. 
Kuppunna Koundan (5) apparently have 
altered their view laid down iu the Madras 
judgment relied on in Bachan Singh v. 
Kamta Pershad (2). The Bombay High Court 
in Liemava v, Rachappa (6), bas also taken a 
view contrary to the Allahabad High Court, see 
also Krishna Dhone Bhattacharjya v. Bhagaban 
Ohandra Bhattachariya(7),aCaloutta judgment, 
and Rustomjion Limitation, page 250. It was 
urged before me, on the basis of the authority 
of some reported oases dealing with Artiale 91, 
thatit was not necessary for the minor in 
this ease toset aside the transfer of property 


(1) 18 Ind. Cas, 976; 84 A, 213, 16 C. W. N. 888; 
11 M, L. T. 145; (1912) M. W. N. 183; 9 A. L. J, 215; 
16 C. L. J. 270; 14 Bom. L. R. 192; 15 O. O. 49; 28 
M. L. J. 6; 39 I. A. 49 (P. CO). 

ge) 6 Ind. Cas. 685; 82 A. 392; "7 A. L., J. 
88 

(3) 14 M. 26; 5 Ind Deo. (xN. s.) 19. 

(4) 80 M. 303; 2 M. L. T. 861; 17 M. L. J. 220. . ` 

E 26 Ind. Cas. 1795 38 M. 1125; 27 M. L, J. 
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NS 46 Ind. Cas. 22; 42 B, 626; 20 Bom, L, R., 
M 34 Ind, Cas, 188, 
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by his guardian and that the real relief 
prayed for was for possession. This argument 
is plausible but has no real forse, as Artisle 44 
eontemplates suits in which a consequential 
relief is required, gee observations of Mr. 
Justioe Chatterji in Jowala v. Hira Singh (8) 
I hold, therefore, that in the ease of an 
alienation by an authorised guardian the 
person aggrieved must sue within three years 
of his soming of age. 

I, therefore, uphold the finding of the 
lower Appellate Court and dismiss the 
appeal with sosts. 

Appeal dismtssed. 


an 66 P. R. 1908 (P. B.) 117 P. L. R. 1903 


ALLAHABAD HIGH COURT. 
Seconp Civin Appeat No, 561 or 1918. 
January 15, 1921. 
Prssent: —~Mr. Justiea Rafique anl Mr. 
Justise Piggott. 
Musammat SAID-UN-NISSA BILBI~ 
PLAINTIFF —ÁPPELLANT 
v6rsus 
FIDA HUSAIN AND OTHERS— 


DEFENDANTS — RESPON ENTS. 
Agra Tenancy Act (II of 1901), ss 198, 197, appli. 
cability of —Suit by co-sharer for profits —Juris liction 
-~Appeal-—Duty of Appellate Court, 


A suit by a co-sharer for profits forthe period 
he was kept out of possession by the other co. 
sharers is one to which the provisions of sections 
196 and 197 of the Agra Tenancy Act were in- 
tended to apply, and when sucha suit is dismissed 
by a Civil Court for want of jurisdiction, and there 
isan appeal tothe District Judge, he should deal 
with the case as provided for in the foregoing 
sections |p. 386, cols 1 & 2 | 

Sssond appeal from a desree of the Dis- 
trist Judge, Azamgarh, dated the 4th Fb. 
ruary 1918 

Mr. Iqbal Ahmad, for the Appellant. 

Mr. Muthtar Ahmad, for the Rsspondents. 

JUDGMENT.—The plaintiff in this suit 
is a so-sharer in a sertain village and the 


. principal defendanta are also o2-sharers. The 


plaintiff olaims that she aaquired a certain 
share from defendants Nos. 2 and 3,%nd that 
she has been in joint possession of that share 
from the sommensement of the year 1323 
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Fogli, but that during the two previous years, 
viz, 1321 and 1322 Fasli, the first three 
defendants cóntrived to keep her out of pos- 
session. She olaims profits from them on 
aceount of ti ose two years, Both the Courts 
below have said that. the suit as brought is 
not cognisable by the Civil Court. The lower 
Appellate Court haa said, further, that it 
sannot deal with the sare under the provisions 
of sections 196 and 197 ofthe ` Tenancy Aot 
(II of 1901), because a suit for profits 
under that Aet would be different in’ its 
nature from the suit actually brought. The 
decision of the ( Court below is not logieal. If 
this was a suit essentially of a civil nature, 
and so different from & suit for profits under 
the Tenancy Áot as to exelude all possibility 
of applying the provisions of geotions 196 and 
197 aforesaid, then the Courts below were 
wrong in holding that it was not cognizable 
by the Civil Court, and the proper sourse was 
for them to determine what facts the plaintiff 


had proved and whethér those fasts entitled ` 


her to any relief, and if so against which of 
the deferidants. The finding is that the 
defendant No, l had been in the enjoyment 
of the profits of the share in respect of whieh 
this suit is bronght during the years in suit, 
A suit undoubtedly lies against him for the 
profits of those. years. This is just one of 
those oases on the border line of the jurisdia- 
tion of the Civil and Rent Courts to which the 
provisions of gestions 196 and 197 of the 
Tenancy Aot are intended to apply. We 
have been referred in argument to the cease of 
Amin Ullah v. Hajira (1), desided by a Single 
Judge of thia Court, the head.note of which ia 
authority for the proposition that a suit for 
' mesne profits sannct be treated asa cuit for 
profits under the Tenaney Act. That obser- 
vaticn is sound enough as applied to the fasts 
of that partioular ‘case. The plaintiff there 
sought relief by cancellation ofa | ase “and 
recovery of jcint possession, The Court 
granted him these reliefs, for which obviously 
he was bound bo some to the Civil Court, It 
was held that a further claim brought by him 
on account of mesne profits was not gustajn- 
able because He could have obtained appro. 
priate relief by ‘means of an ordinary snit for 
profits. The Court refused in effect to detach 
one portion of the suit from the rest and to 
deal with jt under ceations 196 ard 197 of 


Q) 3A. La J, 787; A. W. N. (1908) 222, 
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the Tenaney Aet. This desision was nO 
doubt correct, but the fasts of the present cage 
are dissimilar, We think that the Judge of 
the lower Appellate Court eonid have dealt 
with this aase under sections 196 and 197 of 
the Tenaney Aot (Looal Aot No. II of 1901) 
and that he ought to have dono so, We, there- 
fore, allow the appeal, set aside the decree of 
the Court below, and send the ease bask to 
that Court with these directions, The costa of 
this appen], inoluding fees on the higher 
soale, will be coats in the oause. 


Appeal allowed: 
Case sent back, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 741 
or 1919. 

April 8, 1921. 

Present: a Justioe Sir B. K. Mulliek, KT, and 
Justice Sir John Busknill, Kr, 
Musammat NAND KUER- PrAINTIFR 
— APPELLANT 
versus 
JODHAN MAHTON-—DzrF£NDANT— 
RESPONDENT. 

Bengal Tenancy Act (VIII B. C. of 1885), ss. 60, 149 
—Registered proprietor, whether can always sue for 
ee whether can plead jus tertii~Pro. 
ceawre 


The plain meaning of section 60 of the Bengal: 
Tenancy Act is, that if a registered proprietor 
brings a suit for rent, ibis not open to the tenant 
to plead in defence that the rent is due to a third 
person. The only thing that he can do is to 
deposit the rent under section 149 of the Act and 
ask that there may be an adjudication as to the 
claim ca the person whose title he sets up. [p. 287, 
col, 2 

Appeal from a desision of the 
Judge, Patna, 

Mr, Mohammad -Husan Jan, for the Appel. 
lant. - 

Mr. Bimala Oharan Sinha, for the Res. 


pondent, 


Distrist 


JUDGMENT. - 

MULL!O&, J.—This seeond appeal id Dre. 
ferred against a desree, passed in Appeal 
No. 117 of 1919 by the Distrigt Tndga of 
Patna, In the original suit before the 
Munsif, out of whieh (hat appen aroso snd 


r 
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whish was numbered 43 of 1919, the Munsif 
found that Musammat Nand  Kuer, the 
registered proprietor of a 2-annas 4«dams 
share in an estate, was entitled to resover 
Rs, 1.9.0 on aseount of rent from the 
defendant, Jodhan Mahton, for a part of the 
year 1324, F. S , and that the rent due from 
this tenant for the remainder of 1324 and for 
1322 and 1323 had bsen paid by him to 
eertain lessees olaiming under two unregistered 


proprietors, named Pan Kuer and Sunder Kuer. 


The Munsif was of opinion that if a tenant 
in good faith pays to an unregistered pro- 
prietor the rent dne for his holding as such 
proprietor, he eannot be sompelled upon a 
anit by the registered proprietor to pay the 
same rent twiea over notwithstanding the 
provisions of sestion 60 of the Bengal Tenanoy 
Aost, thongh when the tenant has not in fast 
paid the rent, he sannot in a suit by the 
registered proprietor set up the title of an 
unregistered proprietor. 

The Munsif assordingly gave Musummat 
Nand Kuer a deeree only for that portion 
of the rent of 1324 F. S. which was aftill 
due from the tenant. 

Jodhan Mahton, however, was still diasatia. 
fied and appealed to the Distriet Judge, 
eontending that it was immaterial whether 
he had in fast made any payment of rent 
to the unregistered proprietor, and that 
gestion 60 of the Bengal Tenaney Aet gave 
no right to the registered proprietor to 
reaover rent unless he could also establish 
the relationship of landlord and tenant. 

With that sontenticn the Distrist Judge 
agreed and, finding that Musammat Nand 
Kuer had failed to show her proprietary title 
and her possession, he dismissed the suit. 

The question, therefore, for desision before 
us 1s, whether registration in the registers 
kept under the provisions of the Land 
Registration Ast is suffieient to entitle the 
appellant to slaim rent from the respond. 
ent, 

In my opinion, the answer is in the affirma- 
tive. Before the enastment of the Bengal 
Tenanoy Act of 1825, it was held that the 
mere fast that a person was registered under 
the provisions of Bengal Ast VII of 1876 
as proprietor of the land in respest of which 
he olaimed rent, was not sufficient to entitle 
him to sue for rent. He had to prove 
that the relation’ of landlord and tenant 
existed and that he had a good titla to 
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tho estate of whioh he was registered as 
owner. “It is true," it was said by Garth, 
O. J., "that the owner of the estate cannot 
sue for rent unless he ig registerad ; but it 
by no means follows that one whois not the 
trues owner can sue bseause he is regis- 
tered.” Ramkristo Dass v, Shetkh Harain (1). 
But sinse the Bengal Tenansy Ast has been 
passed, the law, in my opinion, is otherwise. 
The plain meaning of section 60 is, that if 
the registered proprietor brings a suit for 
rent, itis not open to the tenant to plead in 
defense that the rent is due to a third 
person. The only thing that he oan do is, 
to deposit the rent under section 149 of the 
Act and ask that there may bean adjudisa- 
tion as to the claim of the peraon whose 
title he sets up. The oases of Hanuman Ahir 
v. Musammat Gobind a Koer (2), Ham Ohunder 
Misri v. Rajah  Sourindra Mohan Tagore 
Bahadur (3), Sadhu Charan Pal v. Radhika 
Mohan Roy (4), fully support thie view, In the 
Full Bensh ease of Alimuddin Khan y. Hira 
Lall Sen (5) it was held by the Chief Justise, 
Sir Comer Petheram, and one other learned 
Judge, that not only was the registered 
proprietor entitled to the rent but that au 
unregistered proprietor, though he had basomoe 
the true proprietor, was not even entitled 
to bring & suit for rent. In the opinion of 
these two learned Judges the unregiatered 
proprietor oould not resovar the rent even 
though he had obtained registration of his 
name between the suit and the deeres. The 
other three members of the Fall Beneh dis. 
agreed with this strict interpretation and 
were of opinion that the sestion should be 
more liberally construed and that the true 
proprietor, though unregistered, was entitled 
to sue but not to get a desres till he had 
obtained registration. Ay I read the opi. 
nionseof their Lordships in this sang, they 
were, however, agreed that the registered 
proprietor sould always rasover the rent 
without giving any further proof of his right: 
to it. 

The respondent relies upon Durga Das 
Hasra v. Samash Akon (6), In that case 
two learned Judges of the Caleutta High Court 
(1) 90,517; 12 C. L. R, 141; 4 Ind. Dec, (N,s) 
93 


(2) 1 C. W. N. 818, 

(3) 5 O. W. N. 482, 

(43 8 C. W. N. 895. 

(6) 28 O. 87 (F. B.); 12 Ind. Dec, (N, g.) 69, 
(86) 4 C. W, N, 606, 
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held in 1893, that is, three years before the 


Full Benah desision above referred to, that 


if a tenant bona fide pays rent for four years 
to a third person believing that the land 
held by him was ineluded in the estate of 
that person, he seases to be the tenant of 
the registered proprietor of the estate in 
whieh his holding really lies, and that sestion 
43 dees not become applisable. With the 
greatest respest, I am unable to follow this 
desision, The learned Munsif has relied 
upon it, but in Hira Singh v. Keshwar Lal (7) 
a learned Judge of this Court deslined to 
follow it on the ground that it was based 
on its own  partionlar fasts. With the 
greatest respest, l am unable to distinguish 
the ease and must hold that the desision of 
their Lordships eontravenes the provisions 
of sestion 60, 


The respondent next relies upon Girish 
Ohandra Chongdar v, Satish Ohandra Sarkar 
(8). In this ease a suit for rent was 
brought by the registered proprietor, but 
the tenant pleaded the title of a third party 
who was registered and whose application for 
registration had been rejected by the Ool- 
lector on the ground that there was a title 
suit pending between him and the registered 
proprietor. That title suit was desided in 
favour of the unregistered proprietor after 
the decision of the Munsif. The District 
Judge, in first appeal, and the High Cotrt 
of Calontta, in second appeal, both held that, 
under the sirsumstanaer, seotion 60 ought not 
to be called in aid for the purpose of giving 
a registered proprietor a decree whose title 
had been finally deslared to be invalid by 
a Court of sompetent jurisdiction. This 
desision has been doubted by two learned 
Judges of this Court in Hardayal Mahton v, 
Wazir Mahton (9) but in my opinion it, may 
be justified on tLe principle that, where fasts 
have some into existense whieh would make 
an order for relief nugatory, a Court bas 
always jurisdietion to refuse to make the 
order. If a registered proprietor has already 
been adjudged bya sompetent Ccurt to have 
no title if would obviously be multiplying 
litigation to give him a deeree for rent which 


(7) 62 Ind. Cas. 528. 
(8) 12 C. W. N. 622. 
(9) 41 Ind? Cas, 97; 8 P, L, W, 351, 
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he would be bound to deliver over as soon 
as a suit is brought against him ,by the true 
owner, It may be that in sush a special 
ease it would be right for the Court to desline 
to follow section 60 and to hold that there 
ia an implied bar to the suit of the registered 
proprietor, bot no sueh spesial sircumstance 
exists in the ease before us. 

Finally, the appellant relies on Mukh. 
duman v. Sheikh Khatrat Ahmed (10), in 
whieh it was hold by two learned Judgea 
of this Court that the tenants sould not, 
upon a suit by a registered mortgagee, plead | 
payment to the unregistered proprietor who 
had purehased at a revenue cale. 

The result is that, in my opinion, the 
desree of the learned Judge is ineorreot and 
must be set aside. 

The appeal and the suit are deoreed with 
sosts throughout. 

BROKNILL, J.—I agree. 

Appeal allowed, 
(10) 43 Ind. Cas, 182; 3 P, L. W. 24b. 





LAHORE HIGH COURT. 
S&COND Civi, Apprat No. 180 or 1917. 
February £2, 1921. 
Fresent:—Mr. Justice Chevis 
and Mr. Justice Soott. Smith. 
BUTA SINGH AND o1ners—Drrenpants 
— APPELLANTS 
versus 
Musammet NEW AN— PraINTIFF— RESPON. 


DENT, 
Custom—Succession—Self-acquired property—Jats 
of Lahore District. 


Among Jats of the Lahore District a daughter 
succeeds to the non-ancestral property of her father 
in preference to cqllaterals in the sixth degree. 
[p. $90, col. 2.] 


Second appeal from the deeree of the Ad. 
ditional Distrist Judge, Labore, dated the 
9th November 1916, eonfirming that of the 
Senior Subordinate Judge, First Class, Lahore, 
dated the 28th January 1916, 


Pandit Sheo Narain, R, B, for the 
Appellgnte, 
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Lala Mott Sagar, R. S., and Diwan Mehr 
Qhand, for the Respondent. 


JUDGMENT.—This suit relates to the 
. land left by Mohkam Singh which on his 
death was held by his widow, Musammat 
Khemi, and on her death went to his daughter, 
Musammat Sewan. The Revenue Authori- 
ties having sanetioned mutation in favour 
of the defendants, collaterals of Mohkam 
Singh in the 6th degree, Musammat Sewan 
brought this suit for a deslaration that 
Bhe was the owner of the land. The lower 
Courts have desided the suit in her favour, 
holding that the land is not ansestral qua 
ihe defendants and that by eustom a daughter 
guoseeda to such property in preference to the 
eolaterala in the 6th degree. While the 
suit was pending in the first Court, Ganga 
Singh, one of the defendants, died and his 
representatives were not impleaded, but by 
an oversight the frat Court passed a decree 
against all the defendants, including Ganga 
Singh. The learned Distriat Judge on 
appeal amended this oversight by striking 
out the name of Ganga Singh. It is admitted 
before us that, had the defendants sueseeded, 
Ganga Singh’s share would have been one- 
half and that the plaintiff has been given s 
deeree deolaring her owner of all the land in 
suit. His deoree being passed against the 
defendants other than Ganga Singh. 
Armed with a certifionte, the defendants have 
lodged a sesond appeal to this Court and on 
their behalf it is aontended that the pro. 
perty should ba regarded as anoastral qua 
ths defendants and that by  eustom the 
‘aollaterals suceeed in  preferense to the 
daughter. 

As regards the first point, the finding 
that the land is not proved to have been 
inherited from a sommon ancestor is one 
of fast ; and, further, we note that though 
Bome remote ancestor may have been one of 
the original founders of the village, the 
village was afterwards deserted and was 
subsequently re-settled by -Diwan Singh, 
Sohel Singh and Surjan Singh (see the 
geneologieal tree) along with other persons 
not belongiug to the family. In. such a 
ease the land eertainly cannot be regarded 
as ansestral gua the defendants, 


The sesond question is, whether the daugh- 
ter or the eollaterals are entitled to susaead. 
The land being non-ansestral gua the defen- 
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dants, the daughter would sertainly sueseed 
aesording to the ordinary agrieultural custom 
of the Punjab, but relianee is plased by the 
defendants on Bolster's Customary Law of 
the Lahore District, where we find it stated 
at page 33 that not only sons and widows 
exclude daughters but that among Jats 
daughters are also exeluied by sollaterals, 
however distant, and that there is no dis- 
tinction made between immoveable and 
moveable, ancestral or self-acquired, property, 
We aan only remark that if the sustom, as 
here stated, is to be followed literally, & 
sollateral, no matter how remote, would he 
entitled to deprive & daughter even of the 
moveable property, uoh as sattle, honse- 
hold effests and jewellery left by her father. 
This would undoubtedly be quite opposed 
to the general eustom. Mr. Bolster adds 
a note whish runs as follows:— 

"The feeling in favour of the sustom ex- 
eluding daughters is so strict that it gives 
even members of the village sommunity a 
prior right of succession, while in the 
eases of agnatio line becoming  extinot 
easheat to Government is resognised. But 
modern feeling, sombined with the growth of 
personal as against eommunal ideas of 
ownership, tends to let daughters inherit to 
the exelusion of agnates five and in some 
eases more generations distant." 


We have quoted the note asit stands, 
though it seems obvious that if daughters 
exolude agnates in the 5th degree, they mast 
a fortiori exclude more distant aollaterals. 
Having regard to the note above quoted and 
to the fast that the enstom as stated is 
quite opposed to the general eustom of the 
Panjab, we think that it lies upon the de- 
fendants to support the eustom alleged by 
them by instanees. A looal Commissioner 
was appointed in the ease, Before him the 
defendants produced a large namber of 
cases. These have all been fully dealt with 
in the losal Commissioner’s report and Rai 
Bahadur Sheo Narain has dealt with the 
eagea in order. It is not nesessary for us to 
deal with the eases at any great length but 
we will note briefly on them. 


(a) A saseof exolusion by brothers, 

(b) Collaterals in the 7th or 8th degree 
said to have exsluded the daughter. This 
ease rests on the hearasy evidense of one 
witness. 
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(c) Nephew exeluded the danghter. 

(d) Gift toa daughter set aside by her 
father's brother. 

(e) Patizdars said to have snaseeded. 
This case resets on the hearsay evidence of 
one witness who cannot even gay whether it 
was the danghter or the sister of the last 
male owner who was exeluded. l 

(f) Collaterals in the 3rd degree suo- 
seeded. 

(g) A daughter's son was exeluded by 
reversioners. It is said that there was 4 
anit but no eopy of the judgment bas been 
produced. Tt is not shown in what degree 
the collaterals were related. 

(h) Collaterals in the 4th or 5th degree 
said to have exoluded the daughter. This 
is an old ease and preoise details are not 
fortheoming. 

(¢) Collaterals in the 2nd degree exeluded 
the daughter, 

(i) Oollaterals in the Sth degree susseed. 
ed. This rests on hearsay evidence, It is 
said that a suit was brought but there is no 
sopy of the judgment or of any mutation 
entry. 

(k) Collaterals in the 2nd degree suo. 
ceeded. : 

(1) Pattidars are said to have suoseeded, 
but it ie nob clear whether there really was 
any daughter in existenee, sinse no daughter 
is mentioned in the mutation proceedings. 

(m) This is apparently a case where the 
grandson of the brother of the Inst male 
owner suecesded, 

(n) This ia a onse of a sister. 

(o) In this case the brother of the last 
male owner exeluded the daughter and on 
his death the property went to distant eol. 
laterals, The collaterals would, of sourse, 
susceed, as on the death of her unole the 
daughter of the penultimate owner covered 
rank no higher than the niese of the last 
male owner. 

(p) Remote oollaterals are said to have 
&usceeded, but this sase rests only on the 
hearsay evidense of one witness. 

(a) Collaterals in the 4th or 5th degres 
are said to have suaseeded, No eopy of 
the mutation entry has been produced. 

(s) Daughters susaceded till marriage and 
were then exaluded by the nephew, 

Brom the sbove, it will be geen that there 
is no elé&r case of any eollateral beyond the 
Sth degree having exsluded the daughter, 
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The enquiry does not show whether in the 
above eases the property was ancestral qua 
the sollaterals who sueseeded ; but even if 
the property was anoestra), the fast still 
remains that there is nó olear ease of a 
collateral beyond the 5th degree having ever 
exoluded the daughter. 

It is urged that the Commissioner should 
have allowed further time to the defendants 
to produce copies of mutation entries or of 
judgments, and should have called the 
Fatwaris to produse their records. But we 
note that some sopies were produced, and 
the note at the end of the Oommissioner’s 
report shows that he gave the defendants 
ample time to produce sopies. 

On a perusal of the evidenae we have no 
hesitation in agreeing with the lower Court 
that the daughter is entitled to susseed, and 
we dismiss this appeal with sosta. 


Appeal dismissed, 





PATNA HIGH COURT. 

Civin Revision No, 285 or 1920, 
April 25, 1921. 
Present:— Mr, Justiee Das and 
Mr. Justice Ross. 

SATISH CHANDRA BOSE AND ANOTHER 
—PLAINTIFFS— A CPELLANTS 
versus 


PALIRAM AGARWALA--DxrExXDANT— 


RE3PONDENT, 

Civil Procedure Code (Act V of 1808), Sch. IJ, 
para, 17-—-Arbitration, reference to— Application, whe- 
ther suit—Award set  aside-—Court, whether can 
proceed, 


When an application is presented under paragraph 
17 (1) of Schedule IL to the Civil Procedure Code it 
has to be numbered and registered as a suit, but 
that does not mean that the application isin fact 
a suit within the meaning of the term as used in 
the Code, [p. 591, col. 1.] 

Where, in such a case, the reference proves 
abortive, the Court has no power to make a fresh 
reference. [p. 89], col. 2.] 

A Court has no powef to superimpose its will 
on tho parties toa referenco, Ithasno discretion 
whulever to refuse to make the reference to the 
arbitrator or arbitrators nominated by the parties, 
16 is only when the parties cannot agree that it can 
exercise any discretion in the matler. [ p. 392, col. 2,] 


Appeal from a deeision of the Sib- 
ordinate Judge, Dhanbad, ; 


,* 
Vol, LAI) 
BATISH CAANDRA BOSE tU, PALIRAM AGARWALA, 


Messrs. Sultan Ahmad, Manohar Lal and 
Siva Naratn Bore, for the Appellant. 

Messrs, Sundar Lal, A. N,- Dass and 
Khurshed Husnain, for the Respondent. 

; JUDGMENT, 

Dass, J.— This application must suecesd, 
The learned Subordinate Judge was in error 
in supposing that there was a pending suit 
in his file and that, in making an order ander 
paragraph 17(4) of the Sesond Sehedule of 
the Code, he passed what he is pleased to sall 
a preliminary deoree in the suit. No doubt, 
when an applisation is presented under 
paragraph 17(4) of the Ssoond Sehedule of 
the Code, the application, under the expresa 
proviaions of the Code, has to be numbered and 
registered asa suit, but that does not mean 
that the applisation is in fast a suit within 
the meaning of the term as used in the Coda. 
Order LV, rale 1(1), of the Code provides that 
every suit shall be instituted by presenting 
a plaint to the Court or such offiaer as it 
appoints in this behalf. The proseedings 
under paragraph 17 of the Sesond Sshedule 
of the Code are sommensad, not by present- 
ing & plaint, but by presenting an applieation 
to the Court having jurisdistion in the 
matter to whisk the agreement relates, This 
is the first error comitted by the learned 
Subordinate Judge. The second error is 
still more serious. There is no juatifieation 
whatever for holding that the order whish a 
Court is competent to pass under paragraph 
17(4) operates as a preliminary deoree in the 
suit. The Code sertainly does not support 
the view of the learned Subordinate Judge, 
and it is founded neither on prineiple nor on 
authority. 

Now, what isthe position The agreement 
certainly provides that the dispute between 
the parties shall bs settled by arbitration. 
The opposite-party presented its application 
under paragraph 17(1) of the Sesond Schedule 
of the Code, and the Court, under paragraph 
17(4), made an order of referenee to tho 
arbitrators nominated by the parties, The 
arbitrators made separate awards, and the 
Court very properly set aside those awards. 
The arbitration, therefore, proved abortive, 
and the matter might properly have been left 
there, the opposite-party being entitled to 
pursue its remedies by a properly sonstituted 
suit in a Court of Law. But the Court 


thought that if wae bound to make another 


order of referense to & nominee of itn own 
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without any application on the part of any 
of the parties ; and the reason assigned by the 
Court is, that ib could not proseed with the 
suit in view of the fast that it had already 
passed a preliminary dearee. 

No one suggests that it sould proseed with 
the suit, besause there was no pending suit 
in its file, But the question still remains, 
was the Court competent, without the sonsent 
ofthe parties, to make another order of 
referenoe when the first arbitration proved 
abortive P There is no direst authority on 
the point, but there are oases in the books 
which suggest the inference that there is 
no such power in the Oourt. In Harries 
v. Thomas (1) the arbitration proved 
abortive, and the question in debate was, 
whether, in the  eireumatanaes of the 
ease, the action could be proseeded with. 
The Court same to the aeonelusion that the 
astion had some to an end before the referense 
was made, and in that view, stayed all 
further prooeedings in that aotion. The 
actual desision, therefore, is not to the point; 
but it is important to observe that the Court 
gave the parties the liberty fo go before the 
arbitrator again, if they so pleased, The 
parties did not agree to the suggestion thrown 
out by the Court, and the matter came to an 
end. In making the rule absolute, Lord 
Abinger, C. B., observed as follows:— The 
defendant is, therefore, entitled to have the 
rile made absolute, but the parties may 
still, if they please, go before. the arbitrator 
again on the terms suggested on the- former 
oseasion.’ The arbitration, on the faeta 
found by the Court, was an arbitration not 
in a pending sation, and is, therefore, 
analogous to the ease before us, The arbi. 
tration proved abortive, as here. Had the 
Court power to make another order of 
referense, I hardly think that it would have 
made suah a strong and persistent effort to 
induse the parties to go before the arbitra- 
tor. Ithink I am entitled to draw the 
eonslusion that there is no power in the 
Court of its own motion to make a sesond 
order of reference. The ease of Wooley v. 
Kelly (2) is to the same effect. 

A osrofal sonsideration of the provisions 
in the Code leads to the same result, 


Paragraph 19 enasts that the provisions 
(1) (1886) 2 M. & W, 32; 6 L, J. (N. s.) Ex. 58; 150 
E. R. 650; 46 R. B. 495, 
(2) (1822) 1 B. & C. 68; 107 E. R. 26; 25 R. R. 312; 2 
Dowl, & Ry. 58; 1 L J. K. E. 88, * 
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made in paragraphs l to 16 so far as they 
are eonsistent with any agreement filed 
under paragraph 17 shall be applicable to 
all proseedings under the order of reference 
made by the Court under paragraph 17. 
The Court, in sonsidering the award, found 
that there was an objection to the legality 
of the award apparent upon the fast of it and 
that it was invalid. It was open, therefore, 
to the Court either to remit the award under 
paragraph 14 or to set aside the award under 
paragraph 15, There is, in my view, a slear 
- distinstion in the Oode between remitting an 
award and setting asidean award. You may 
remit an award if it is alive and is in 
existenes, but it is impossible to remit that 
whioh is set aside. This isat the root of the 
prinsiple recognised by the Code, that, if 
you remit the award, you ean only remit it 
to the samo arbitrator: and that, if yoa 
set side the award, you must make an order 
superseding the arbitration. Now the 
_ learned Judge most distinctly set aside the 
award, that is to say, he aeted under 
paragraph 15. It sannot be argued that he 
intended to remit the award, but that he 
used the wrong phraseology, Had he intend- 
ed to do so, he sould hardly have referred 
the matter to a new arbitrator altogether, 
He, therefore, asted under paragraph 
15, whieh provides that where an award 
is set aside the Court shall make an 
order superseding the arbitration. No doubt, 
paragraph 15 further provides that in sush 
saso the Court shall proceed with the suit, 
but that provision sannot apply to the 
proseedings under the order of reference 
made by the Conr& under paragraph 17, for 
the simplest of all reasons that there is no 
' guit whieh ean be proseeded with. But, in 
my opinion, it was obligatory on the Court, in 
setting aside the award, to make an order 
guperseding the arbitration. : 

It only remains for me to sonsider whether 
the eonsent of the parties gave jurisdistion to 
the Court to make the order which is now 
sought to be setaside, The learned Judge set 
aside the award on tha 3rd July 1920 and then 
took the extraordindry sourse of eausinga letter 
to ba written to Babu Advaitya Prasad Dey, 
enquiring from him whether he was willing 
to arbitrate in the matter on oertain terms 
Slated in the letter. Now, in my view, this 
was most irregular. If the parties ohoose to 
go before a domestic Tribunal, they have the 
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right to say who shall be the members of that 
Tribunal It is only when the parties connot 
agree that the Court may appoint an arbi- 
trator. ‘This is & sonvenient plasa to deal 
with a matter whieh has oome to my notice on 
going through the order sheet. When the 
application under paragraph 17 was first 
presented to the Court, there was, it seems, & 
suggestion that the Pleaders engaged in the 
‘ease should be the arbitrators. Ths learned 
Judge on the 9th February 1920 recorded an 
order to the effect that he sould, under no 
sircumstanees, appoint Pleaders engaged in 
the sase to be the arbitrators. This was 
wholly wrong. I know of no law whish 
gives any power whatever to the Court to 
superimpose its will on the parties. It has 
no disoretion whatever to refuse to make the 
to the arbitrator or arbitrators 
nominated by the parties. Itis only when 
the parties cannot agrees that ib ean exercise 
any disoretion in the. matter. 

The Oourt, on the 23rd July 1920, caused 
the letter to be writtan to Babu Advaitya 
Prasad Day and then asked the parties to let 
it know if they had any objection, not to ths 
fresh referense fo arbitration, but to the 
appointment of Babu Advaitya Prasad Day. 
On the same day the Court recorded an order 
to the effeatthat neither party had any objeatión 
tothe appointment of Babu Advaitya Prasad 
Dey. Now itis quite elear from the order 
sheet that defendant No. 2 was in Bombay 
and did not sonsent either to the fresh 
arbitration taking place or to the nomination 
of Babu Advaitya Prasad Day as the arbi- 
trator. Nor do I regard the sonsent of 
defendant No. 1 to the nomination of Babu 
Advaitya Prasad Dey as & waiver of the 
objestion to tha arbitration taking plaoe, 
Tt ia one thing to say that I have no 
objestion to the arbitration taking plase, and 
quite another, that [ have no objestion to the 
nomination, of the proposed arbitrator, pro- 
vided that the Court has power to make an 
order of reference in the eiraumstances of 
A waiver of objestion to the pro. 
posed arbitration dogs not nesessarily operate 
asa waiver of objestion to the legality of 
the arbitration. Assuming that I am wrong 
on this point, there is no answer to the 
argument that, so far as defendant No. 2 is 
aonserned, he never sonsented to anything 
that was done by the Court, . A sonsent that 
san give jurisdiction to the Oourt must be 
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the sonsent of all the parties, not the aonsent 
of some of the parties, As, in this ease, all 
_ the parties did not aonsent to the order 
passed by the learned Subordinate Judge, 
and, as the Subordinate Judge had no juris: 
distion to pass the order whioh he did, I 
must set aside the order and direst that the 
arbitration be superseded. The petitioners 
are entitled to their sosts throughout, hearing 
fes in each Court three gold mohurs. 
Ross, J.—I agree. 
Order set aside, 


LAHORE HIGH COURT. 
Skcosp Cryin Appeat No, 1438 or 19106, 
Maroh 4, 1921, 
- Present : —Mr.. Juatise Laslie-Jones and 
Mr. Justice Broad way. 
Musammat SHAMS-UL-NISA— PLAINTIFF 
— APPELLANT 
versus 
YAKUB BAKHSH AND OTHERS— 


DergNDAN18— RESPONDENTS. 
Limitation Act (IX of 1908), s, 10, applicability of 
—Oo-sharers—Sutt for mesne profits~S8pecific trust, 
whether ewists, 


Section 10 of the Limitation Act has no appli- 
cation to a suit by a co-sharer to recover his 
share of the mesne profits of joint property from 
co-sharers who have been in possession of the 
property and who have throughout denied plaint- 
ifs title to ib. i 

Ib cannot be said, in such a case, that the co- 
sharers in possession have been holding the profits 
"in trust for a specific purpose," within the mean- 
ing of section 10 of the Limitation Act, 


Sesond appeal from the deeree of the 
Distriot Judge, Delhi, dated the 16th Feb. 
ruary 1916, sonfirming that of the Subordi- 
nate Judge, First Clsss, Dalhi, dated the 2nd 
. November 1915, 

Mr, Des Raj Sawhney, for the Appellant. 

Mr. B, D. Kuresht, for Respondents 
Nos. 2,83, 4 and 18: Mr. Obbard, for Res- 
pondents Nos. 5, 6, 758, 9 and 10 and Lala 
Dharam Das Suri, for Respondent No. li. 

JUDGMBENT,— Musammat Shama-ul-Nisa, 
the plaintiff.appellant in this ease, susceeded 
after a prolonged litigation in obtaining her 
share under Muhammadan Law of the pro- 
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perty left by her father, The present suit 
is for mesne profits against the other gp- 
sharers. It is not barred under Order II, 
rule 2, besause, during the former suit, she 
obtained leave to bring her suit for meane 
profits afterwards, and the only question 
whish has been argued before us is that 
of limitation. 

Counsel for the appellant eoncedes that 
the suit is barred by time unless it san be held 
to be governed by seation 10 of the Limita. 
tion Aot, but he contends that it is so 
governed and in support of his sontention 
a Bacharam Ohowdhry v, Mahtab Beebee 
1). 

It does not appear that that ruling has 
ever been referred to since and that was a 
suit for property and not for profits of pro- 
perty. 

No doubt, where parties are oo-sharers the 
occupation of one of them is not prima facie 
inconsistent with the righta of others ard 
acsordingly mere non-partisipation in the 
profits by one and exalneive possession and 
enjoyment of the property by others is not 
per se adverse possession, 

It sannot be said, however, that co.aharers 
in possession necessarily hold the profits in 
éi . 
trust for a speaifie purpose ’—a phrase whish 


i8 merely a more expended made of expres. 


sing the same idea as that eonveyed by the 
expression "express trust" in English Law, 
and it is ueed in section 10 of the Limitation 
Ast, in sontradistinstion fo trust arising 
by implieation of law, trusts resulting and 
trust oonstructive of Bhwuralha? Jamnadas 
v. Bat Lurmant (2). 

In the present sase, where the defendants 
had from the first denied the plaintiff’s right 
even to the property itself, and have throngh- 
out been disposing of the profits in disregard 
to her interest, and the whole argument in 
favour of a trust depends solely on the fact 
that the parties were ao-sharers, it is obvious- 
ly impossible to hold that there has been a 
specific trust within the meaning of sestion 
10 of the Limitation Aot, 

The appeal, therefore, faila and is dismissed 
with sosta, 


Agpeal dismissed, 


(1) W. B. (1864), 377. 
(2) 32 B, 394; 16 Bom, L. R, 640, 
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FIRM OF SHEIKH GHAGOOR BAKHSH & SONS t, JWALA PRASAD, 


ALLAHABAD HIGH COURT. 
First Civi, Arrear No, 214 or 1919, 
January 6, 1921, 
Present:—Justice Sir P, O. Banerji, KT. 
and Mr, Justice Gokul Prasad. 
FIRM or SHEIKH GHAFOOR 
BAKHSH asp SONS, PROPRIETORS 
or ABUL ULAI PRESS, AGRA— 
DREFENDANTS— ÁÀPPELLANTS 
versus f 
Babu JWALA PRASAD SINGHAL 


AND ANOTHER—PLAINTIFFS — RESPONDENTS, 

Copyright—Qompilation from other  works— 
Arrangement of contents—Compiler, whether has copy- 
right— Reproduction of compilation, whether injringe- 
ment of copyrighi— Hindu Law—Succession—Copy- 
right, inheritance of. 


Although a book may be a compilation from 
other works, and is not original, the fact that its 
contents have been arranged on a novel plan is 
sufficient to give the compiler a copyright in the 
book, and any publication which is practically a 
ve-production of that book, and which is not the 
result of any independent labour, is an infringement 


of that copyright. [p. 894, col. 2; p. 895, col. 1. 
As the sons of a deceased Hindu axe as such 


heirs to all his property, a copyright in a book 
owned by him passes also to them, and they are 
entitled to maintain an action for damages for 
infringement of that copyright Lp. 895, col. 1.7 


First appeal from a deeree of the Offioiat- 
ing Distriet Judge, Agra, dated the 17th 
of February 1919. 

Dr. M. L. Agarwala, Dr, S. M. Sulaiman 
and Mr. Mangal Prasad Bhargava, for the 
Appellants. 

Mr. Peary Lal Banerji, for the Respond- 
ents, 

JUDGMENT.—This is an appeal by the 
defendants srising out ofa suit for damages 
for infringement of  sopyright and for an 
injunotion. The plaintiffs are the sons of 
one Babu Pyare Lal, M. &. A. &, the author 
of the book styled ‘English Teacher’, both 
Urdu and Hindi editions of which were 
published by the Vidya Sagar Depot, 
Aligarh, The allegation of the plaintiffs 
is that Babu Pyare Lal was the owner of 
the sopyright in the said book and the various 
editions of this book were registered under 
gestions 18 and 19 of the Press and Registrat 
tion of Books Aot (XXV of 1867), the Aet 
then in forse, that their father the said Babu 
Pyare Lal died on the 15th of June 1917, 
that the plaintiffs were his heirs and as 
auch entitled to all the right, that he had 
in the aforesaid book, that tho firm of the 


defendants, who are publishers of school 
books, copied largely from the ‘English 

Teacher’ referred -to above and published - 
à book named ‘English Teaehor with Letter 
Writer’, following the same arrangement as 
that of the book published by the plaintiffs’ 
father. The defendants! father thus infringed 
the oopyright, the plaintiffs sued for a 
permanent injunation restraining the defend. 
ants from printing, publishing or selling 
the copies of the book which they have 
sompiled or in any other way infringing 
the copyright of the plaintiffs. The plaint- 
iffa further claimed that all the copies of 
the said book printed by the defendants 
be ordered to be delivered to the plaintiffs 
and in ease of default the plaintiffs might 
be allowed the prise thereof as damages, 
The defence raised on behalf of the defend: 
ants was that the plaintiffs had no right 
of suit, as their book was not an original 
book, but if was prastieally a sompilation 
made of materiala found in other books on 
grammar, The learned  Distriet Judge of 
Agra same to the sonclusion that the defend. 
ants had slavishly copied almost word for 
word & large number of pages of the 
plaintiffs book, He, further, found that, as 
the arrangement was the same as that of 
the plaintiffs! book and as it was impossi- - 
ble to separate the portions slavishly copied ` 
from the other parts of the work, the 
injunotion should apply to the whole book . 
and not to those partisular pages only. 
On the question of damages the Conrt 
same to the eonolusion that the plaintiffa 
would be entitled to the profits made by 
the defendants on the sale of these 
books inasmush as the defendants had not 
offered to deliver any eopy printed by them : 
to the plaintiffs as they hed in fast sold 
them, He, therefore, passed a preliminary 
decree in favour ofthe plaintiffs for the 
taking of assounts and granted the injans- 
tion prayed for. The defendants come here 
in appeal. Their first contention 18, that 
the plaintiffs! book itself being not an 
original book, as it is a compilation from 
other works, the plaiptiffs have no right 
to sre, and that in any event the plaintiffs 
have no sopyright in the title of the 
book. They further argue that, as the 
Court below has found that only some pages ` 
have been cspied from the plaintiffs’ book, . 
the infringement sould be deemed to relate 
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to those pages only and the injunetion should 
be confined to those parts of the book, Those 
were the two main points argued, As 
regards the first point, we have no hesite- 
tion in.caying that the book published by 
the plaintiffs’ father is arranged in a way 
totally ‘different from the earlier books on 
the subject whieh have been put before us. 
The arrangement is a novel one and 
there san be no doubt that Babu Pyare 
Lal had a.resl sopyright in the book. 
The question that the said eopyright passed 
to his sons does not seem to admit of 
any doubt. It was at one time argued on 
behalf of the appellants that the plaintiffs 
elaimed a right in the sopyright by virtue 
of survivorship, their late father and they 
having been members of a joint Hindu 
family, It is not neesessary for us to 
deside whether the right of survivorship 
would apply to sueh properties or not. The 
plaintiffs are the sons of their father and 
assush heirs to all the property he had, so 
that the argument regarding the want of 
title in the plaintiffs, to sue must fail. 
Now, as to the second point, we have oom- 
pared about sixty pages of the one book 
with the other and we find that the book 
published by the defendant is sopied ver- 
batim so far as those pages are conserned 
from the book published by the plaintiffs’ 
father. We also find that they have followed 
the same arrangement whish was adopted 
by “Babu Pyare Lal in his book. There 
san be no doubt whatever that, exsept the 
title, whioh is very much like that of Babu 
Pyare Lals book, the whole work is praoti- 
sally the same as that of the plaintiffs, 
In some places we find that even the 
spelling mistakes found in the original work 
are repeated in the book published by the 
defendants’ firm. In fast, the book published 
by the defendants is not the result of any 
independent labour on their part, but ia 
practically a re-produotion of the book pub- 
lished by the plaintiffe’ father. There has 
thus been a slear infringement of the plaint- 
iffa! right. The points taken in appeal by the 
defendants fail. The plaintiffs are, therefore, 
entitled to an injunetion as prayed for, 
During the oeourse of. the argument it was 
admitted by Mr, Pyare lal Banerji, the 
learned Vakil for the respondents, that the 
injunetion would not affest the title of the 
defendants’ book, vis, “English Teasher 
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with Letter-Writer", This isa small mat- 
ter but we think, in order to avoid further 
eomplieations, we should make tbis point 
slear in our final order, This disposes of 
the point taken in appeal by the defendants. 
The plaintiffs put in an applieation regarding 
the mode in whieh damages are to be 
assessed, That application is not pressed 
and if is not nesessary to say anything as 
regards that applisation. We think that the 
method adopted by the Court below is, the 
right method and for saloulating damages 
would simplify the assessment of damages 
and lessen complications. The result is, that 
this appeal fails and is dismissed with sosts 
ineluding, in this Court, fees on the higher 
soale, with this modifisation that the injune- 
aa not extend to the name of the 
ook. 


Appeal dismissed, 
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LAHORE HIGH COURT. 
First Cryin Appran No. 1924 or 1916, 
February 24, 1921. 
Preseni:—Mr. Justiae:Leslie- Jones 
and Mr. Justise Broadway, 
RAHIM BAKHSH KHAN ANDOTHERS 
— PLAINTi;FFA— ÁPPELLANTS 
verstia 
GHULAM NABI KHAN AND OTHERS — 


DzrzNDANTS— RESPONDENTS, 
Custom—Alienation— Gift —Sials of Muzaffargarh 
District Powers, restrictions on— Females, whether can 
VATES rn of heirs, meaning of —Mushaa, doctrine 
of, applicability of—Possession, delivery of —Qi : 
validity of. j Poet ag 


Sials s. visere da ae by custom unlimited 
powers of alienation ift in respe 
eoret. Up: B06, aed S peot of ancestral 

According to the genoral custom of the Punjab 
females are not ordinarily competent to object to 
an alienation by a male proprietor, [p. 396, col. 2. ] 

Where a Code of Tribal Custom Says that the 
consent of heirs is required it can Only refer to 
those heirs who, according to custom, are ontitled 
to grant or withhold consent, [p. 897, col. 1.] 

fhe dootrine of Mushaa has no application to 
gifts in the Muzaffargarh District. [p. 397, col. 1.] 

Under Customary Law a gift, where the donor 
supports il, the person who disputes it claiming 
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adversely to both donor and donee, is not invalid 
for the mere reason that the donor has not delivered 
possession. [p. 397, col. 1.] 

A gift over is not invalid under the Customary 
Law of the Punjab. [p. 397, col. 2.) 

First appeal from the order of the Sub. 
ordinate Judge, First Class, Muzaffargarh, 
dated the 31st March 19154, 

Lala Mal Ohand, R, S., and Sheikh Niaz 
Muhammad, for the Appellants. 

Mesers. Oertel, Abdul Rashid, Asie Ahmad 
and  Zafrulla Khan, for the Respond- 


ents, 


JUDGMENT,—tThe parties to this sase 
are Stals of the Muzaffargarh District and 
the property in dispute is that of one Allah 
Bakhsh who, some months before his death, 
exesuted a deed of gift under whieh ha 
gave two small areas to persons who are not 
parties to the present suit, The remainder, 
and the bulk of his property he divided into 
thres portions giving one-third to his wife, 
Musammat Sahib Khatun, one-third to his son 
Jame Khan, who appears to have been 
half.witted, and one-third to Ghulam Nabi 
Khan and others who are not members of his 
family, but, in the words of the deed, had 
been serving him full wel) There was a 
. further provision that on the death of 
Musammat Sabib Khatun and Jame Khan 
respestively their shares should pass to 
Ghulam Nabi Khan, eta. 

On the deaths of the widow and the son, 
Ghulam Nabi Khan, ets., obtained mutation of 
their shares, and the present suit is by a num- 
bar of sollaterala who claim the whole pro. 
perty. Their suit has been dismissed and they 
now appeal. 

Their claim is founded on relationship 
through Lal Khan, the grand-father of 
Allah Bakhsh. The Subordinate Judge found 
that this relationship was established “and 
that, but for the deed of gift, they would, 
on the death of Musammat Sahib Khatun, 
have suaceeded to all the property of Allah 
Bakhsh. These findings have been traversed 
in the oross. -objestions filed by the defend. 
ants-respondents but before us Mr. Oertel 
has steted that he is unable to support the 
gontentions of his clients. There is no 
doubt that the relationship is as set forth 
on page 173 of the first part of the paper 
book, and that but for the gift theplaint- 
iff» would have susseeded to the property, 
[hey are however, all of them, either 
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females, or males olaiming through females, 
It should be added that it is now admitted 
that the property is ancestral. 

In the pleadings the position taken by both 
parties war, that they were governed by 
oustom ; and that, indeed, appears to have 
been the position throughout until the stage 
of arguments was reaohed, when the plaintiffs 
sought to show that the deed of gift was 
invalid aseording to Muhammadan Law, 
Thie argument was evidently derived from 
Answer 12 in seotion 10 of the Code of 
Tribal Custom in, which it is stated that 
"a proprietor san make a gift of bis pro- 
perty moveable or immoveable within the 
limits preseribed by Muhammadan Law. He 
oan exaeed the prescribed limits with the son: 
sent of the legal heirs," 

It has, however, been remarked by Pandit 
Hari Kishen Kaul in his introdustion to 
the Code that, though the Musalmana of the 
district allege that a proprietor has power 
to make a gift of his property in aasord. 
enoe with the rules preseribsd by Muham- 
madan Law, no one seems to have any 
knowledge what those rules are, and that in 
prastice the powers of alienation by gift 
seem to be unlimited, as long as the transfer 
is made in good faith, To this we may 
add, so far as the -parties to the present 
appeal are concerned, that it would be very 
surprising if Szals, a tribe of Hindus oon. 
verted during the time of (Sic.) Empire, had 
ever adopted rules of Muhammadan Law in 
preference to custom. It is, furthermore, 
abundantly clear that, in matters of suscession, 
thia family always follows oustom. 

Now, aacording to general custom of the 
Punijab,vide Article 67, Remark 8,of Rattigan’s 
Digest, females are not ordinarily competent 
to objeat to an alienation by a male proprietor, 
and before the plaintiffs in the present suit ean 
object it is insumbent on them to show that 
they are governed by some special eustom 
giving them a right whish does not 
ordinarily  aeorue to females or their 
descendants. The only oases of whish we 
are aware in whish females have ever been 
held to ba entitled to objest to alienatians are 
when the alienation has been made by another 
female, That ia not the’ sase here and the 
resord contains no evidenes of any spesial 
eustom.  Assording to  sustom, therefore, 
Allah Bakhsh had an unrestrioted right whieh 
gould not be contested by the plaintiffs. 
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appellants. The Snbordinate Judge is, of 
course, incorrest inholding thatthe gift was 
validated by the consent of Musammat 
Sahib Khatun and Jame Khan, The latter 
was ineapaeitated by mental defeats from 
either giying or withholding his sonsent and 
if cannot be said that he oonsented through 
his mother. It would, no doubt, have been 
open to him if he had been of sound mind to 
object to the alienation by his father, but, in 
the sirsumstances of the sase as they stand, 
there was no one whose sonsent was required. 
Where the Code of Tribal Custom says that 
the sonsent of heirs is required it can only 
refer to those heirs who, aasording to oustom, 
are entitled to grantor withhold eonsent, | 

The esse would, no doubt, be different if it 
sould be shown that the gift was invalid not 
besause there waa no power of making it but 
besause the donor was of unsound mind at the 
time or frand had been prastised upon him. 
There is, however, no real evidenes of frand 
and no good reason to suppose that there 
was any. 

The evidenss, again, as regards unsoundness 
of mind is quite futile. The donor had no 
doubt been in failing health for some time as 
a result of fever or sonsumption as has been 
variously stated, but a statement, like that of 
Karam Bakhab, the principal witness for the 
plaintiff, that the donor was unable to under- 
stand anything, carries its own refutation 
in what follows immediately after, and if 
Allah Bakhsh had not been of sound mind 
the deed would not have been registered. 

Aa regards the gift of the one-third to 
Ghulam Nabi Khan, ete, there isa further 
grument that if was not complete, beeause 
possession had not been givenand that it was 
‘nvalid besauea it was a gift of undivided 
property (Mushaa). The answer to question 
2 in section X in the Code of Tribal Custom, 
however, shows that the term  Mushaa ia 
unknown in the district, another reason for 
holding that, whatever they may say, the 
people of this district do not follow strist 
Muhammadan Law and even more in tke 
matter ofsuesession, Agair, as regards the 
question of possessiom, a gift, where the 
donor supports if, the person who disputes it 
alaiming adversely to both donor and donee, 
is not invalid for the mere reason that the 
donor has not delivered possession. Here, 
moreover, the transfer was effested by a 
registered instrument and it is elear enough 
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that Ghulam Nabi Khan, ets., were already 
in practical possession, AB managers of the 
donor’s property. The mere fast that in the 
deed it is stated that possession has already 
passed may not of iteelf be very material but 
they were sertainly in possession at the 
time of the donor’s death and he had done 
all that he sould to establish their posses- 
gion. The evidence of Karim Bakhsb, the 
witceas above referred to, also indisstes that 
Ghulam Nabi Khan, ets., werein possession 
before the donor’s death, for he says (though 
we do not believe him) that. Allah Bakhsh 
wanted to take back the gifted property but 
that the donees prcorastinated. 

As regards the gifts in favourof Musammat 
Sahib Khatun and Jame Khan, it is desir- 
able to notiee an argument which is founded 
upon Daya Ram v. Sohsl Singh (1) 
in which it was laid down that, “ among 
parties generally following Customary Law, 
it is permissible to fall baok as a last resort 
on their personal law for the decision of the 
point in issue where no definite rule of the 
former law applicable to the ease beforea 
Court ean be found.” The point made by 
Counsel for the appellants, is that the Code 
of Tribal Oustom is silent on the 
point of gifts over and it should, therefore, 
be held that they are invalid beoause they 
would be invalid under strist Muhammadan 
Law. We are nof, however, impressed by 
this argument. nstances of gifts over made 
by persors governed by custom are, we 
believe, by no means uneommon and no 
iostanoes oan be sited, either from tke 
Muzaffargarh District or from the Punjab 
generally, in which sueh a gift bas been 
contested on that ground only. In the 
oresent esce it has to be admitted that all 
the incidents of Muhammadan Law in regard 
to giffare not of applisation, eg., that pro- 
vision of Mubammadan Law whioh prohibits 
gifts of undivided (Mushaa) property; see 
also the statement in the Code, already 
referred to, that the  presaribed limita in 
regard to a gift ean be exeeeded with the 
eontent of the legal heirs, In there airsum. 
stanoes, there does not appear to us to be any 
reason for assuming that this very spesial 
prohibition of Muhammadan Law against a 
gift over ia followed by the parties to this 
suit, and we think it most unlikely that any 

(1) 110 P, R, 1906; 81 P, L, R. 1907; 89 P, W, R, 
1907 (F. B.). 
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of them have ever heard of it. The argu- 
ment is that of a lawyer and finds no 
place in the pleas. The appeal fails and is 
dismissed with sosts. 

In the grounds of oross.objeetion it was 
urged that costs should have been awarded 
to the defendants-respondents, but nothing 
has been said to us in support of that 
sontention. The eross-objestions are, there- 
fore, dismissed. There will be no order 
regarding them as to eosta, 


Appeal dismissed, 


BOMBAY HIGH COURT, 
Sxcoxp Oivi APPrAL No. 633 or 1919, 
Ootober 1, 1920. 
Present;—Sir Norman Maoleod, Kr., Chief 
Justiee, and Mr. Justice Faweett. 

VISHNU NARHAR SAPRE-—PrAiNTIFF— 
APPELLANT 
versus . 

SHRIRAM RAGHUNATH KARKARE— 


DEFENDANTS— RESPONDENTS. 
Partition-suit—Plaintffs title  dejective-~Pro- 
cedure, 


In a partition-suit all parties are in the same 
position and if it is found that the plaintiff's title 
was defective at the date of the institution of the 
guit, but it has since been perfected, the suit can 
proceed. The Court also has power, in such a case, 
to transpose a defendant and make him a plaintiff 
and continue the suit, 

Second appeal from the desision of the 
Distriet Judge, Ratnagiri, in Appeal No. 254 
of 1917, reversing the desree passed by the 
Subordinate Judge, Deorukh, in Oivi Suit 
No. 530 o£ 1915. 

Mr. A. G. Desai, for Appellants. 

Mr. G. N. Thakor, for Respondeuts Nos. 1 
and 2, l 

Mr. S. G, Joshi, for Respondent No, 2. 

JUDGMENT. 
Macteop, O. J. — The plaintiff sued to get 


a half share of the plaint-property by a fair : 


and  cquitable partition, A  deoeree was 
passed in his favour by the Trial Court, 
although before, judgment was delivered it 
had been,digeovered that the plaintiff, who 
derived title from Waman, the Sth 


defendant, grandson of Gopal in the pedigre® 
at page ll, was a minor at the time he pur” 
ported to transfer his share to the plaintiff: 
The first defendant, the main contesting party. 
derived title from Visaji, the brother of 
Gopal: It was the plaintiff's contention that 
Visaji and Gopal were brothers. The fifth 
defendant in his written atatewent said that 
he had no objestion to the plaintiff's suit, 
and also consented to hia being made a oo- 
plaintiff with him if it was nesessary. When 
it was discovered that the plaintiff, owing 
to Waman’s minority when he passed the 
sale-deed, had no title, Waman, having attain- 
ed majority, exesuted another sale-deed in 
favour of the plaintiff, The learned Judge 
considered that it oured the original defect 
in the title and passed a decree for partition. 

In first appeal all the issues on the merits 
were found in favour of the plaintiffe, but 
the learned Judge was of opinion that the 
defest in the plaintiff's title sould not be 
eured by the sale-deed effested during the 
suit, It seems to me that the learned Judge 
has not plaeed sufficient importanse upon 
the particular natare of this suit, whieh ia 
one for partition, It is quite true that if a . 
plaintiff's title is dissenvered to be defeotive, 
in many cases that defeet cannot be sured. 
But in a partition, suit all parties are in the 
same position, and the obvious eourse for 
the Trial Judge to pursue, on discovering that 
Waman was a minor at the time he passed a 
sale-deed to the plaintiff, was to make 
Waman a plaintiff. Waman and plaintiff 
were asting in scneert. That is shown by 
Exhibit 188, and, even if the plaintiff bad 
disappeared entirely from the ease, a desree 
for partition eould have been made between 
the oo-defendants provided that all tbe 
persona entitled to tbe property were before 
the Court. It seems to me, therefore, this 
is purely a matter of form, whish sould have 
been sured equally well by the Trial Judge 
by making Waman a party plaintiff instead 
of sontinuing him as a defendant, and by 
then diresting partition of the property. 
If this sourse sould not be pursued, if sould 
only mean that the plaintiff would have 
to file another tuit on the basis of the 
aesond sale-deed. Asa matter of fast, the 
important issues in the ease are quite dis- 
tinct from the issue whether Waman, as 
a matter of fast, transferred his share to the 
plaintiff, Those issues all went to the root 
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of the dispute between Gopal’s bransh and 
Visaji’s and had bsen desided in favour of 
the plaintiff. 
. T6 was suggested that both Courts were 
wrong in finding that Gopal’s branch had 
not been excluded from the family property 
within twelve years of suit. But the evi- 
dence on that issue has been very sarefully 
eonsidered by the Judges in both the Courte, 
and I see no reason to think that they were 
wrong in coming to the sonslusion from the 
evidence that Waman had not been exoluded. 
. The result must be, that this appeal is 
allowed and the desree of the Trial Court 
restored. The plaintiff will be entitled to his 
costs of this appeal and in the Appellate 
Court, 
Appeal allowed. 


LAHORE HIGH COURT. 
Sxcoxp OIvIL APPEAL No. 2403 or 1920. 
February 28, 1921, 

Present: —Mr. Justiee Abdul Raoof. 
BISHAN DAS AND ANOTHER—PLALNTIFFS — 
APPELLANTS 
versus 
RAM SINGH AND OTHERS— DEFENDANTS— 
RESPONDENTS, 

Evidence Act (I of 1872), s. 91—Registration Act 
(XVI of 1908), ss. 17, 19—Partition-deed, unregis- 
tered— Oral evidence, admissibility of. 


The fact of a partition having taken place may 
be proved by oral evidence, although the deed 
embodying the terms of the partition cannot be 
proved for want of registration. [p. 399, col. 2.] 


Seeond appeal from the desree of the 
Distrist Judge, Jullundur, dated the 9th 
July 1920, affirming that of the Senior 
Sabordinate Judge, Jullundur, dated the 27th 
of February 1920 

Mr. Bent Pershad Khosla, for the Appel- 
lante. 

Lala Jagan Nath, for the Respondents. 

JUDGMENT —This was & suit for the 
possession of one-fourth of sertain houses (pacca 
and kacha), together with a faur, kholas, 
deohri, well and standing trees by partition 
of Chanda’s half share. It was resisted on 
the plea that Chanda was in separate pos- 
session of half share, and that on the death 
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of Chanda his share had been divided and 
plaintiff had got one-fourth share as the resalt 
of the partition, and that this suit for par- 
tition was not maintainable. In support 
of this plea an entry in an assount-book was 
relied upon by the defendants. Objestion to 
its admissibility was taken by the plaintiff 
on the ground that the entry in the assount- 
book eame within the definition of a partition- 
deed, and as ruah required registration. In 
addition to this entry, a good deal of oral 
evidence to prove the partition was given. 
The Court of first instaned held that the 
entry was inadmissible for want of registra- 
tion, but on the oral evidenes it held that 
everything, with the exeeption of the deorhi 
and vagant site, had been partitioned and 
that the suit for partition was not maintain- 
able. The suit having been dismissed, an 
appeal was preferred to the lower Aonellala 
Court, wbieh has agreed in the findings 
resorded by the first Court, and has upheld 
the desree of that Court. 


The plaintiff has now some up in sesond 
appeal to this Court, and the only question 
whieh requires decision, and whish has been 
argued before me, is whether, having regard 
to the provision of seetion 91 of the Evi- 
densa Aot, oral evidenae was admissible to 
prove the fact of partition. The queation is 
not free from diffisulty, but if seems to me 
thal the view taken by the two learned 
Judges of the Bombay High Court in 
the ease of  Ohholíalal ádstram v. 
Bat Maha Kore (l), is aorreot, Acsording 
t that desision, the faet of partition may be 
proved by oral evidence although the deed 
embolying the terms of partition sannot be 
proved for want of registration. The resent 
roling of their Lordships of Privy Oounsil 
in Varada Pilla vw. Jeevarathnammal (2), 
also to & certain extent supports the plea of 
the defendant. A petition was relied uponas 
the evidense of a gift of moveable property 
of the value of more than Rs, 100, and oral 
evidense was given to prove that possession 
had been taken under the alleged gift. The 
dosument evidensing the gift was held to be 
inadmissible in evidence for want of regis- 


nS (D 40 Ind. Oas, 83; 41 B. 486; 19 Bom, L. R. 


(2) 58 Ind. Cas. 901; 43 M. 244; (1919) M. W. N, 
724. 10 L. W. 679: 24 C. W. N, 846; 88 M, L. 7.313; 18 
å, L, J, 274, 2 U. P. L, R. (P. 0.) 64 22*Bom, D. R, 
444; 46 T, A, 285 (P, OC... > 
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tration, but oral evidenee was admitted to 
prove the nature of the possession. The 
_head-note of the case on the point states the 
rule as follows:— 

“That the gift was invalid as not being 
made by & registered deed as required by 
sestion 123 of the Transfer of Property Aot 
(IV of 1882), that the resitals in the peti. 
tions sould not be used as evidense of a 
gift, but might be referred to as explaining 
the nature and sharacter of the possession 
thenoeforth held by D, and that the evidense 
proved that she in faot took possession of 
the mitia in her own right when it was 
transferred into her name, and retained sush 
possession, ete. etc,” 

The rule to be dedused from the above 
authorities is, that oral evidenee in sueh 
gases is not shut out by the provisions of 
sestion 91 of the Evidense Aot for all pur. 
poses, The recitals in the deed relied upon, 
however, sannot be proved for want of regis- 
tration. In this case, allthat was necessary 
to prove was, whether a partition had already 
taken place. This fast could be proved by oral 
evidense and has been proved in this ease, 

On the fasts proved by the oral evidense, 
the suit of the plaintiff was bound to fail and 
has been rightly dismissed, I, therefore, 
dismiss the appeal with costs. 


Appeal dismissed, 


EE 


BOMBAY HIGH COURT. 
FrssT Civin Appeat No. 3 or 1919, 
Oatober 4, 1920, 

„Present; joe Sir Norman Masleod, KT. Chief 
justice, aud Mr. Justice Fa weett, 
JETHABHAI GOKULDAS PATEL— 
AND OTHERS—~APPLICANTS—A PPELLANTS 
versus 
PARSHOTTAM HAVSA KUMBHAR— 
OrPoNENT— RESPONDENT, 

Trili— Two persons, whether can make a joint 
Pill, 


A. joint Will can validly be made by two per- 
gong, 

First appeal from the ‘teeision of the 
Distriot Jedge, Ahmedabad, in Missellaneoug 
Application No, 9 of 1918, 


Mr. G. N. Thakor, for the Appellants, 
Mr dH. V. Divatia, for Reepondent. 
JUDGMENT. 

Maotzgop,. C. J.—The applisants applied for 
Probate of a Will purporting to be the last Will 
of two persons Lallu and his wife Shiv. They 
died of plague, Shiv on tbe 10th of November 
1917 and Lallu on the 13th of November. 
The learned Judge eame to the sonolusion that 
the Will so propounded was a genuine doou- 
ment. Although there are oireumstanaes 
whish might lead us to look upon the doou- 
ment with some amount of auspision, yet the 
learned Jadge who saw the witnesses and 
teard their evidence eame to the sonolusion 
that the Will was a genuine document. 
There is no reason why wə should disturb 
the finding of the Trial Judge on a pure 
question of fast. The learned Judge refused 
Probate on the ground that it was not pos. 
sible for two persons to make a sonjoint 
Will. That, admittedly, was a wrong view 
of the law. It has certainly for many years 
been resognised by the English Courts that a 
Will made by two persons is a perfestly valid - 
Will, although no doubt it may lead to various 
somplieated situations the solution of whioh 
has to be determined according to the fasts 
of eaoh case. These English authorities were 
considered in Mtnakshs Ammal v, Viswanatha 
Aiyar (1), where the Court same to the-son- 
elusion that & joint Will ean validly be made 
by two persons, Here, as the two persons who 
made the sonjoint Will died within three days 
of each other, no somplisation’ would arise, 
and, therefore, there is no reaeon why Pro. 
bate shculd rot issue to the applieants, Tke 
appeal will be allowed and the ease must go 
back for the Trial Court to issue Probate to 
the applicants subjest to the provisions of 
the Court Fees Act. The appellants to 
get their costs from opponent No. 1 in both 
Courts. The eross.objeaticns are dismissed 
with costs. 

Appeal allowed. 


(1) 5 Ind. Cas. ae 33 M. 406; (910) M. W.N. 
48; 20 M. L. J. 289 
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ALLAHABAD HIGH COURT. 
EXECUTION First Orvit APPEAL No, 92 
oF 1925, 

January 8, 1921. 
Present:— Mr. Justiae Piggott and 
Mr, Justice Walsh. 

B, SITAL PRASAD—Jopement-DeBror— 
APPELLANT 
versus 
Messrs, CLEMENTS ROBSON & O0, 
AND AROTuER—Dzco.kgg HOLDER 


AND JUDGMENT. DesTor— HrSPONDENTA, 
Civil Procedure Oode «Act V of 1909, O. XXI, 
v, 60 2:— Execution. of decree—Decree transferred to 
another Court jor ewecutton—Court to which decree 
sent for execution, power of. 


Where a decree is sent by the Court which 
passed it to another Court for execution, the latter 
Court is, for the purposes of Order XXI, rule 50 
(2) of the Civil Procedure Code, the Court "which 
passed the decree,” and is competent to decide all 
questions arising in execution thereof. [p. 402, col. 2; 
p. 403, col. kJ 

Yixeontion first appeal from the deeision of 
the Subordinate Judge, Meerut, dated the 
15th of Maroh 1920. 

Mr. P, L. Banerjs, 
lant. 

Messrs. Nehal Ohan? and Todar Mal, for the 
Respondents, 


JUDGMENT.—In this ease an arbitration 
took placa between Messrs. Clements 
Robson & Co, an English firm with a 
bransh in Karashi, and an Indian frm, 
known as Sitel Prasad. Sadhu Ram, of 
Muzaffarnagar and other plases. An award 
was published in Karashi, on Luth Deeembor 
1918, and an applioation to fle the award 
under seotion ll of the Arbitration Aat 
(IX of 189%) was made against the firm, 
Sital Prasad Sadhu Ram, in the Court of 
the Judieial Commissioner of Sind, and 
was disposed of by an order of the Addi 
tional Jadioial Commissioner, dated the 
3rd Marsh, diresting the award to be filed, 
Both Sital Prasad and Sadhu Ram were 
served with notices of the appliosation, and 


for the Appel. 


both appeared. Sital Prasad took the 
objestion that he was not a partner. The 
Additional Jadisial , Commissioner, while 


observing that Sadhu Ram had signed the 
reference as sole proprietor of the firm, 
daslined to deal with the questions as to 
what persons sonstituted the firm, and 
as to whether Sital Prasad was one of 
them. In taking this view he held that 
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the firm had been a party to the arbitra. 
tion proseedings, that it was duly repre- 
sented at the hearing, and that an order 
was applied for against the firm only, so 
thai the constitution of the firm was 
irrelevant to the question whieh he had to 
deside. The Additional Judieial Commis- 
sioner pointed out that the question might 
be raised in execution  proesedings. He 
went on to hold that the signing of the 
submission and  referenoe to arbitration, 
whieh was a nesessary soneomitant of ths 
making of the sontrast, was olearly within 
the general authority of a partner of the firm, 
This was desided on an objeetion raised by 
Sital Prasad. 

It being alleged that the firm, or 
the members thereof, resided or bad pro- 
party within the losal limits of the Court of 
the Distrist Judge of Muzaffarnagar, an appli- 
cation to transfer the order was made to the 
Court of the Judiseisal] Commissioner of 
Sind, at the instances of Messrs, Clements 
Robson who, in reference to this award, were 
now in the position of desree-holders. Sital 
Prasad was made a party to that applisa- 
tion, go that the Court at Sind whish 
made the order on the 9th April 1919 
in the ordinary form for the transfer of 
a desree certifying under Order XXI, rule 
6 of the Code, that no satisfastion had been 
obtained by exeaution, and that no execution. 
applisation had been made to the Court, 
musi have bsen aware that the objeet of 
the fransfer was to enable the desree. 
holders to apply for exeeution in Muzaffar- 
nagar against Sital Prasad asa member of 
the firm, 

Following upon this, au applisation was 
made in the Court of the Additional Dis. 
triot Judge at Meerut to whom the order 
fling the award had been thus transferred 
for exesution of it, as of a desres, against 
the firm, through its proprietors Sital Prasad 
and Sadhu Ram, asking for personal arrest 
of both, and postponing any  prosseding 
against their property. Sital Prasad 
filed an objestion of arambling eharaeter 
the substauae of which was that he was not 
liable. He did not distinotly allege, though 
he may have intended ina sonfused way to 
imply, that he was not a partner, and he did 
not eontend that the application ought to 
have been made to the Oourt at Sind. On 
the contrary, his main objection was that 
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his personal liability had been exempted 
under the order of that Oonrt, an objeetion 
whioh he must have known was conirary to 
the faets. He also objeeted that a 
deeree ought to have been prepared, which 
isan idle objection, It is possibly due to 
' the nature of his objestions that the Court 
below has gone wrong and overlooked the 
really vital question of faet which had to be 
dssided. 

The Subordinate Judge of Meerut has not 
only rejested the objestion, bnt has held the 
deeree holders to be entitled to enforse their 
order or deoree against Sital Prasad, without 
desiding, what the Oourt at Sind A 
declined to deside, whether he is a member 
of the firm,and therefore, personally liable 
unless the firm dissharges the debt. To 
this extent the appeal sueseeds. It is obvious- 
ly wrong that a.person should be liable 
either to arrest, or to have hia- property sold 
for the debt ofa firm, without a judicial 
determination of the question whether he ia 
a member, if he choses to dispute his 
membership. The right to have the question 
desided either for or against him is an 
elementary one. If the matter rested there 
we might osontent ourselves by taking a 
narrow and teobnioal view, and simply 
allow the appeal and dismiss the applica- 
tion, 

It is, however, obvious that this course 
would only put both parties to further 
expense and trouble, when the whole matter 
ean be disposed of by a finding on this 
simple issue of fact, and that a diffiaulty is 
oertain to arise sooner or later, to which the 
attention of the Court below was nof drawn, 
as to whether the Court of Meerut to whioh 
this order or deeree has been transferred is 
sompetent to try it. The appellant himself 
did not shoose to raise this difficulty, whioh 
has more in it than his other objeotions. 
Tt is clear that only one of two Courts oan try 
the question, Sind or Meernt. It is probable 
that the Court of Sind, having already held 
that itis a matter which may be desided 
in  exeeution  proeeedings, and having 
transferred the deeree for the purpose of 
execution, would find some diffisulty in 
holding that ib had any further jurisdistion 
in the matter. 

The question, whish is the proper Oourt, 
depends en the eombined operation of Order 
XXI, rule 50, and seation 42 of the Oode. 
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The appellant, Sital Prasad, isa person de- 
soribed in sub-elause 2 of rule 50, Rules 49 
and 50 are new, and are maohinery adopted 
from the English Rules of the Supreme Court, 

"for the protestion,” it has been said, of eom: 
mercial enterprise,” and for simplifying and 
expediting recovery against individuals who 
are either dormant, elusive or evasive under 
the shelter of a firm name. The application for 
Ieave to issue execution ‘against euoh a person 
is made against him “as being a partner in 
the firm," The deeree-holder is enabled to 
go to the Court for leave in order to foree an 
issue upon the question of sush membership, 
If the liability is not disputed, the Court, 
unless some valid objeetion of another kind 
appeare, grants leave as a matter of course. 
If the lability ia disputed, the issue must 
be tried aod determined as an issue in a 
guit. The desree-holder ia thus enabled to 
obtain what amounts to a desres [ase sub. 
slanse (3) ] upon the question of the liability, 
without resorting to hezardons and 
infruetuous proceedings against œ person 
whose liability is doubtful, 

But the applieation for leave 
made to the Cour& “whioh passed the 
desree.”’ Whish is the Court answering 
this deseription when the decree has been 
transferred from the original Court P Sestion 
42 provides that the | Court executing a 
deeree so sent to it “shall have the same 
powers in exeouting suoh deoree as if it had 
been passed by itself.” In other words, for 
the purpose of execution, it is to be deemed 
to be the Court which passed the deoree. 
No limitation is  eonteined in this en- 
aobment, which is clearly intended to ba 
of general application, and whieh must, we 
think, have been intended as a matter of 
general convenience to remove all questions 
arising out of the decree sush as those 
dealt with by sestion 47 of the Code, and 
the like, fromthe sognizanee of the Court 
whioh made the transfer and which “ passed 
the desree.” No authority appears to exist 
upon the point, but this view seems to 
follow from the view takenin Adhar Qhandra 
y. Pulin Beharg (1). * 

We hold, therefore, that the Court to 
whish this order was transferred, namely, the 
Court of the Subordinate Judge of Meerut, 
is, for the purpose of Order XXI, rule 


(1) 27 Ind. Cas. 10; 20 C, L. J. 129; 19 C. W. N. 
1085; 80 Ind, Cas, 684. 


must be 
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50 (2) the Court " 
dearee,” 

The appeal must be allowed, and the 
application mast be remanded to the Court 
below to try and determine the issue, 
- “Whether Sital Prasad, at the time of the 
making of the oontrast, was, or had held 
himself out to be, a partner of the firm 
Sital Prasad-Sadhu Ram.” If the issue is 
determined in the negative, the application 
must be dismissed. If it is determined in the 
affirmative, leave must be granted to issue 
exesution in aecordance with the application. 
The aosts in the Court below, and in this 
Court (on the higher soale) must abide the 
event. 


which passed the 


Appeal allowed, 


BOMBAY HIGH COURT. 
Frast Civiu Arrear No, 9 or 1919. 
September 22, 1920. 

Present; —Sir Norman Masleod, Kr, Chief 
Justise, and Mr. Justioe Faweett. 
ESMAIL ALLARAKHIAC-—APPELLANT 
versus 
DATTATRAYA RAMOHANDRA 


GANDHI AND ANOTHER— RESPONDENTS, 
Money paid into Court, how to be dealt with~ 
Practice—Procedure, 


A Court is nob concerned with the source from 
which money comes which is paid into Court under 
any order. Whether itcomes from the pocket of a 
party or an outsider, ib is money paid in to credit 
of the proceedings, and can be dealt with only on 
an application made in the regular course by one, of 
the parties, If there are any personsin whose favour 
any interest in the money so lying in Court has 
been created by any of the parties, they can then 
be heard, [p. 494, cols. 1 & 2,1 

Appeal from an order passed by the 
First Olass Subsrdinate Judge at Thana, in 
Miseellansous Applisation No. 100 of 1918. 

Sir Thomas Sirangman, Advosate-Ganeral, 
(with him Messrs. Y. V. Bhandarkar, and Muljt 
and Thakurdas), for the Appellant. 

Mr. Kanga, (with him Mr, J. HB. Desh- 
mukh), for Respondent No. 1. 

Mr. Bahadurji (with him Mr. D. G. Dalvi), 
for Respondent No. 2. 

JUDGMENT. 

Macseop, C. J.— The fasts whieh led up 

to the order now under appeal are somewhat 


complicated. The suit-property belonged to 
one Ballabhai who died, leaving as his heirs 
his widow, Banubai, three sons and three 
daughters. "Thereafter, two sons and one 
daughter died. Banubai, for herself and as 
guardian of her surviving ehildren who were 
minors, sold the property to one Panamshand 
Deeva and he in his turn sold it to one 
Mahomed Rahimtulla Jusub. 

Banemiysa, son and Putlabai, daughter of 
Ballabhai, filed Suit No. 57 of 1914 in the 
Thana Ocurt to set aside the sale by their 
mother so far as their shares were eonserned. 
An appeal deeree in that suit was passed 
by the High Court on the 26th February 
1913, whereby it was desreed that the 
plaintiffs should, on paying into Court a 
eertain sum within six months, take into 
possession a 10/16ths share of the property by 
partition. In default of payment, the suit 
would be dismissed. On 3lst July 1915 
Banemiya had mortgaged his share to one 
Dattatraya R, Gandhi for Rs. 2,000 and aa 
Banemiya delayed paying into Court the 
desretal amount Gandhi paid in Re. 4,000 on 
the 22nd August 1918 to save the suit from 
being dismissed. 

In the meantime, Banemiya had been deal- 
ing with the share of himself and Patlabai. 

On the 15th September 1915, he had sold 
five-annas to Narayan, brother of Dattatraya. 
On the3rd July 1918, Narayan transferred 
the five-annas share to one Motilal Ratansi. 

On the 10th Jane 1918, Banemiya oon- 
trasted to sell to Ismail Allarakhia all his 
remaining interestin the property and agreed 
to obtain an assignment in his favour of the 
right, title and interest of the heirs of 
Patlabai who had died. 

It is allegad by Ismail that Dattatraya 
and, Narayan entsred into an arrangement 
with him whereunder they were to ba paid 
off and he was to bə allowed to continue 
the exeeution prossedings in the Thana 
Court, But Banemiya dealined to oarry out 
the contrast of 10th June 1918, and Ismail 
had to fila a suit No. 1233 of 1918 in the 
High Court of Bombay for apsoifis perform: 
ands. 

On the 3rd Oatober 1918, Dattatraya'a 
mortgage was redeemed, and, on the 4th 
Ostober, he applied to the Thana Court for 
an order that the Ra, 4,000 deposited by him 
should be returned, This applisation was 
opposed by Ismail. He contended that ag 
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the condition in the desres ofthe High Court 
had been fulfilled, the decree bad besome 
absolute. He was prepared either to pay to 
Mahomed Rahimatuila the decretal amount 
or to pay Dattatraya the sum whioh had 
been deposited in the Court. 

The learned Subordinate Judge made an 
order allowing Dattatraya to withdraw the 
money paid into Court, If that order were 
permitted to stand, the result would be that 
the suit would be dismissed, as there would 
no longer be avy money paid into Court 
within the six monthe, and any payment 
tendered by Ismail would be rejested as 
beyond time. Itia quite true that, when 
Dattatraya made his application, Ismail had 
merely a sontrast to pursbase from Banemiya 
and had, therefore, no legal interest in the 
property. But the mistake, whish, I think, was 
made by the lower Court was in admitting 
the application of Dattatraya who was not & 
party tothe suit but only a mortgagee of 
Banemiya’s: interest. Though the Rs. 4,000 
was prodused by Dattatraya it was paid in 
to the eredit of the plaintiffs in the suit and 
the only persons who would be allowed to 
make an application for its withdrawal would 
be Mahomed Rahimtulla or the plaintiffs, if 
they no longer wished fo redeem, Now if 
Bavemiya had applied to withdraw the 
Rs. 4,000, clearly Ismail would have been in. 
terested in opposing the applisation, and no 
Court would allow Banemiya to withdraw the 
money and so put an end to the right to 
redeem, until it bad been desided whether 
hia sontraot to sell the equity of redemption 
sould be enforced, 

Sines the order under appeal Tamail has 
obtained a desree for specifo performanse, 

The fast that Dattatraya declined the very 
proper offer made by Ismail to pay him his 
money makes it appear as if Banemiya, 
Mahomed Rahimtulle, and Dattatraya were 
asting together in order to defeat any benefit 
which would aserue to Ismail under bia 
sontraot of the 10th Jane 1918, and it is 
desirable to point out for the future guidance 
of the Subcrdinate Courts that they are not 
sonserned with the souree from which money 
aomes whieh is paid into Court under any 
order, Whether it somes from the poaket 
of a party orsu ontsidsr, it is money paid 
in to aredit of the proceedings, and aan be 
dealt with, only on an appliesiion made in 
the regular courge by one of the parties, If 


there are any persons in whose favour any 
interest in the money solying in Court has 
been created by any of the parties, they oan 
then be heard. 

1 think the appeal must be allowed and the 
order granting Dattatraya leave to take baok 
the money set aside with costs. 

Appellant to be at liberty fo deposit the 
amount previously brought into Court by 
Gandhi within eight days from the date 
when he has notise that the papers have 
been sent back to the lower Court, and such 
payment to be treated as made within the 
period of six months allowed by the deoree, 
dated 26th February 1918. 

Fawcett, J.—1I agree. Under the decree 
the party who alone could make a proper 
payment was the plaintiff and the ease is ` 
similar to the one in whieh the Court has 
passed a preliminary decree for redemption 
under Order XXXIV, rule 7, Civil Procedure 
Code. That rule recognises only & payment 
by the plaintiff, and any payment made in 
pursuance of such a decree would, whether 
it eame from the pooket of a stranger or not, 
in the eyes of the Court, be merely a payment 
by the plaintiff, The ease is entirely different 
from one like that provided for in geetion 83 
of the Transfer of Property Ast, where a 
payment into Court may be made not only 
by the mortgagor but by any other person 
entitled to institute a suit for - redemption, 
Then, having made such a payment, the 
plaintiff should not, I think, be allowed to 
withdraw it exeept for some good saure 
shown, There is sll the more reason to 
objest to a withdrawal by a stranger, or afi 
any rate a person who has not the same 
rights as the plaintiff in regard to the en- 
forcement of the desree in his favour. 

The respondents have objested to the 
appeal being allowed, on various teshnisal 
grounds, sush as, that the appellant has no 
right to apply to the Court, beeause the case 
does not eome under section 47 of the Civil 
Prosedure Code. But it is to be remarked 
that the mortgagee who made the deposit 
on bshalf of the plaintiff is in no better 
position, and the equitahle rights that vest 
in the appellant onder his eontraet with the 
plaintiff and subsequent desree for spesifia 
performanoe, are elearly superior to any that 
san be elaimed by the mortgagee. The 0866 
is one to which an ordinary prineiple of 
equity should be applied, namely; that equity 
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will not, by reason merely ofa teshnical 
defeat, suffer a' wrong to be without a remedy. 
I think, therefore, that the appeal should be 
allowed. 

Appeal allowed. 


CALOUTTA HIGH COURT. 
ÀPPEAL FROM Oxper No, 157 cr 1919, 
April 16, 1920. 

Present : —Mr. Justice Newbould 
and Mr. Justise Panton. 

BATI RAM KOLITA AND OTHERS 
—DargüpanTS Nos, 2, 6, 25 AND 34 
—APPELLANTS 
VErENS 
SIBRAM DAS AND ANOTHER— PLAINTIFF4, AND 
SHEORAM KOLITA AND OTBERS— 
REMAINING DgzraEDANTA— 

RESPONDENTS. 
Public pathway, when a private person has the 


gight to sue for the obstruction of-—' ‘Special damage,” 
nature and meaning of. 


The nature of the special damage which must 
be proved in order to give a private person the 
right to sue for the obstruction of a public road 
is such that the damage is peculiar to that private 
person and different from that suffered in com- 
mon with every one else who attempts to use the 
road. [p. 4€5, col. 2.] 

A. finding that the plaintiff would have to goa 
longer way round, or thatthe road would be im. 
passable for carts, is not a finding that the plaint- 
if would suffer injury or damage peculiar to 
himself in any way different from the damage thab 
would be suffered by the people who used the road. 
[p. 406, col. 1.] 

Special damage does not mean serious damage, 
but means damage of a special nature, ie,, damage 
effecting the plaintiff individually or damage 
Parks to himself, his trade or calling. [p, 400, 
col, I 


Appeal against tHe order of the District 
Judge, Assam Valley Distrists, dated the 
20th of February 1919, reversing that of the 
Munsif, Gauhati, dated the 15th of April 
19i8, and remanding the suit to his Court 
for adding parties and to proceed to dispose 
of the suit in their presenge, 
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Babas Gunada Oharan Sen and Jttendranath 
Das Gupta, for the Appellants, 

Dr. Jadu Nati Kanjilal and Babu Jnan 
Ohandra Roy, for the Respondent, 


JUDGMENT.—The plaintiffs-respondents 
brought this suit for a declaration that a 
certain road was a village road for the uae 
of the publis in general and foran order 
diresting the olearancs of the obstruction of 
the road by removing from it the Namghar 
ereated by the defendants. The Court of 
first instanas dismissed the suit on the 
finding that the road in question was a 
publia rcal and that the plaintiffs had 
failed to prove any spesial damage whish 
was neeessary in order to give them a 
eause of astion; on appeal the learned 
Judge has held that the plaintiffs have 
proved suffisisnt spesial damage to give them 
a right to sue, but has remanded the sase 
for a re-hearing after adding sertain other 
parties as defendants. 

We think this appeal must suooeed on 
ground that the finding that the 
appellanta had proved spesial damage eannot 
be sustained. The nature of the spesial 
damage whish must be proved in order to 
give a private person the right to sue for 
the obstruetion of a publis road is diseussed 
in the sase of Satku v. Ibrahim Aga (1) and 
various English authorities are there cited. 
The English Law as to the right of suit 
in eases of this sort has been adopted by 
the Indian Courts on several ossasions and, 
ajan instance of a cease in whieh it has been 
followed in thia Court, we may refer to the 
sase of Mahomed Alam v. Dilbar Khan (2). 
In that ease the English oase of JVinterbotiom 
v. Derby (Harl) (3) was followed, In that 
oase the plaintiffs in an aetion for obstrueting 
a publio way proved no damage peouliar to 
himself beyond being delayed on several 
oasasions in passing along it and being 
obliged, in common with every one elae who 
attempted to use it, either to pursue his 
journey by a less direet road or else to 
remove the obstruetion. His aetion was 
held unmaintainable. The learned Distriat 
Judge in soming to the sonolusion that 


(1) 2 B. 457; 2 Ind. Jur, 828; 1 Ind, Dec. (x. 3.) 
26, 
(2) 5 O. W. N. 283. 


(8) (1867) 2 Ex. 316; 33 L, J. Ex, 104; 16 L, T. 
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spesial damage has been proved has found 
the following faota, that though persons 
soming from the West would not have muah 
further to go, those soming from the South 
would have, as it appears from the map, 
to go eonsiderably further and have to turn 
three eorners instead of going in a prasti- 
cally straigh$ line as before. He also adds, 
it has been stated, that as the new diversion 
is over loose soil it beaomes very muddy 
in wet weather and is impassable for 
carts. He does not state whether he 
assepts this evidence but his judgment 
implies that he does do so, Now, it is evident 
that the mere fact that the plaintiffs wonld 
have to goa longer way round, or that the 
‘road would be impassable for sarts, is not a 
finding that the plaintiffs would suffer injury 
or damage peeuliar to themselves in any way 
different from the damage that would be 
suffered by other people who had hitherto 
used this road. The objest of the rule 
requiring proof of spesial damage is that, but 
for sush a rule, the defendants might be 
harassed by separate saits from every 
individual member of the publis whose 
right of way has been obstrueted, Spesial 
damage does not mean serious damage, but 
means damage of a spesial nature, that is, 
damage affecting the plaintiff individually or 
damage peouliar to himself, his trade or 
ealling. 


The only spesial damage alleged in the 
plaint is in the following terms :—" The 
‘plaintiff No, 1 has a | bullosk sart. The 
plaintiff No, 1 lets the said ssrt on hire 
and he goes to Nahia and other villages 
through the said road on his own business 
and brings bamboo, straw, ete. Aa the 
plaintiffs are insonvieneed to use this road 
and ply carts, they have beon put to losa 
and the plaintiffs have sustained spesial 
damage,” There is sertainly no finding that 
the plaintiffs have been put to any loss, 
and we are told that there is no evidence 
given to this effect, Without proof that 
any loss has been suffered the insonvienee 
alleged in using the road to ply carts would 
not be speaial damage in order to give a 
oause of aetion of this sort. 


We must, therefore, hold that the plaintiffs 
having failed to establish their eause of 
action, there is no ground for remanding 
she suit, and their suit must be dismissed, 
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We aseordingly deeree this appeal and set 
aside the deeree of the lower Court and 
restore the deoree of the Munsif. 


The appellants will get their eosts in 
this and in the lower Appellate Court, 
We assess the hearing fee in this Court at 
two gold mohurs, 


The oross objestion is not pressed and is 
dismissed. 


Decree sei aste. 


BOMBAY HIGH COURT, 
Srconp Oivin APPEAL No. 788 or 1919; 
September 23, 1920. 
Present: —Sir Norman Maeleod, Kr., Chief 
Justiae, and Mr. Justise Fawsett. 
PRANJLWANDAS PARSHOTTAMDAS— 
PL‘ INTIFF—APPELLANT 
versus 


BAI MANI~—~Derenpant— RESPONDENT, 

Limitation Act (IX of 1908, s. 19— Acknowledg- 
ment, what ts—<Acknowledgment, whether must be 
addressed to creditor— Mortgage—-Sanad granted to 
morigagee— Register of Sanads signed by mortgagee, 
whether acknowledgment, 


-An acknowledgment, within the meaning of 
section 19 of the Limitation Act, must distinctly 
and definitely relate to the liability in dispute. It 
need not be express; ib may be left to implication, 
16 must be a necessary implication from the words 
used that the person acknowledging was referring 
to and admitting the liability, not any liability. [p. 
499, col. 1.] 

Explanation I to section 19 of the Limitation 
Act does away with the necessity of an ac. 
knowledgment being addressed to the creditor. [p. 
408, col. 2.] 

A sanad was granted by Government toa mort. 
gagee in possession as such, and the mortgagee 
signed the entry in the Register of Sanads which 
recited the mortgage : 

Heid, that the entry amoynted to an acknowledg- 
ment of the mortgage within the meaning of gecs 
tion s of the Limitation Act. [p. 408, col. 1; p. 409, 
col. I.f | 


Second appeal from the desision of the 
First Class Subordinate Judge, A. P., at 
Broseh, in Appeal No. 47 of 1917 
confirming the  deeree passed by the 
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Snbordinate J udge at Ankleshwar, in Civil 
Suit No. 3 of 1917. 
Mr. H. V. Divatia, for the Appellant, 
Mr. G, N. Thakor, for Respondent No, 1, 
JUDGMENT. 

Maocrgop, C. J.— The plaintiff, an agrioul- 
turist, sued, under the provisions of the 
Dekkhan Agrieultrists! Relief Aet, to redeem 
and resover possession of the plaint-Jands 
from the defendants, alleging that he derived 
title from one Vallavram Devram who mort- 
gaged the plaint-lands with possession to Desai 
Vallavram Dullabhram on the lst September 
1:26 for Rs. 5), The plaintiff’s suit was 
dismissed in the Trial Court on the ground 
that his right to redeem was barred by limita- 
tion. The plaintiff relied upon esertain 
asknowledgments, by the mortgagee of his 
liability to be redeemed whieh were made by 
him in 1865 and 1876 and by his widow in 
1882. Both Courts have held that these are 
not asknowledgments within the meaning of 
section 19 of the Indian Limitation Ast. 1t is, 
therefore, nesessary to sonsider what the se- 
knowledgments relied upon by the plaintiff are. 

In 1865, the Government dirested an inquiry 
with regard to the nature of Inam lands, with 
the result that Sanads were issued to the 
holders, The Sanad No. 838 was issued to 
Desai Dayaram Vallabhram on the 8th of 
January 1865. Exhibit 8 isa register book 
of the giving of Sanada of Inam lands for the 
Samvat year 1921 in this partiaular village, 
The register gives the date of the Sanad in 
a column whieh is reserved for the date, 
The 2nd column is for the name of the person 
in whose name the Sanad is given and his 
residence. In that solumn is this entry :—~ 
“ Desai Dayaram Vallabhram of Hansot, 
mortgagee from Anandrao and Hardeo, sons 
of Bhana Vallabh." Then follows a desorip- 
tion of the landa and the amount to be resover- 
ed by Government. In the last column is the 
signature of Desai Dayaram Vallabhram in 
his own handwriting, 

Exhibit 9 is again a register of Sanads, and, 
on the 10th February 1876, Desai Dayaram 
Vallabhram signed the register in which he 
is desaribed as mortgages of the lands in 
respect of which a Sanad was given, and 
again onthe 18th of Ostober 1882 Desai 
Dayaram’s widow signed the register when a 
new Sanad was issued to her, It is urged for 
the plaintiff that these are acknowledgments 
by the mortgagee that he was the mortgagee 
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of the plaint-lands, and that, therefore, he 
admitted his liability to be redeemed by the 
mortgagor. Onthe other hand, it is urged 
that these are merely reseipts for & document, 
and that no admission of liability ean be 
extrasted from the fact that the mortgages 
simply signed the register. Now, I think that 
the whole entry in the register must be looked 
at, and it is fair to presume that Desai 
Dayaram signed the register with full know: 
ledge of its sontents, and knew that he was 
deseribed as mortgagee of the suit lands, and 
knew that he was being given a Sanad by 
Government besause he was & mortgages. 
Admittedly, if Desai Dayaram had only 
signed a ressipt on & loose pieae of paper 
asknowledging that he reseived the Sanad, the 
ease might be a very different one. But we 
have got to sonsider the whole dosument in 
the oase, and I think we are bound to hold that 
the registers bearing the signatures of Desai 
Dayaram Vallabhram and his widow were 
acknowledgments of the mortgagee’s 
liability to be redeemed by the mortgagor 
of the suit landa. 

The plaintiff relies upon the desision in 
Hiralal Ichholal v, Narstlal Ohaturbhuidas (1) 
and if that desision applies to this eame, 
there san be no doubt that the plaintiff is 
entitled to suaseed. By the lower Appellate 
Court that ease has been distinguished on 
the ground thatthe facets vary. That may 
very well be, but the question is, wbether 
the principle underlying that decision will 
apply to the fasts in this ease, There, 
no doubt, the mortgagee was entitled 
under his mortgage to sertain money payable 
by the Treasury and he signed the reaeipta 
for payments of this money allowance as 
mortgagee. Their Lordships say at page 337*; 

"The mortgagees of the Desaigiri Dastur 
had in the ordinary sourse procured the 
entry of their names in the Colleator’s books 
as  mortgagees under the mortgage in 
question, they being entitled to the payment 
of the annual allowanee into whieh the origi- 
nal rights had been sommuted, Consequently, 
the payments of the periodical instalments 
of that allowanes were regularly made to them 
as snah mortgagees as they fell due, The 


(1) 18 Ind. Cas. 909; 37 B. 826 at p. 337; 17 C. W. 
N. 578, 18 M. L. T. 416; (1913) M. W. N. 428; 11 A, 
L. J. 432; 17 0. L J. 474; 15 Bom. L. R. 483 at p, 488; 
25 M. L, J. 101; 40 I. A, 68 (P. O.). 
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*Page of 87 B.—[Ed.] 
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rights of the mortgagees were at that time 
vested in somewhat unequal shares in two per- 
sons, named respectively, Lalitakuwar Dallu- 
bhai and Mansakhram Nandkishoredas, The 
entry inthe book of the Government agent 
entrusted with the payment of the allowance 
states that the payment is made to "the under- 
mentioned mortgagees of Desai Partabrai 
Mugatrai, and there follow the names of the 
two above-mentioned mortgagees. The 
amounts cof the shares belonging to each of 
these mortgagees are set against their names, 
and against these shares the mortgagees have, 
‘in theirown handwriting, written their respec- 
tive names in acknowledgment of the receipt 
of their shares. Their Lordships are of 
opinion that thia is slearly an asknowledgment 
by thém that they reaeived these payments 
as being the parties interested in the original 
mortgage, and that their interest in the 
property was that of mortgagees thereunder.” 
It would be noted that, in the case I am 
referring to, the entry in the book of the 
Government agent stated that the payment 
was made to the under- mentioned mortgagees. 
Here, in the Sànad Register, whiah the Gov- 
ernment record of Sanads issued to the 
persons entitled thereto, it is stated that the 
person in whose name the Sanad was given 
in respest of the land referred to in the entry 
wai Desai Dayaram Vallabhram of Hansot 
mortgagee from Anandrao and Hardeo, sons 
of Bhana Vallabh. It seems to me, therefore, 
that prima facie there sannot be a slearer case 
of a mortgagee’s acknowledgment tbat he was 
liable to be redeemed by the mortgagor of 
the mortgaged premises, and it would sertain- 
ly lie upon the person disputing the asknow- 
ledgment to show very clearly that it was 
not an asknowledgment of liability. That 
sanoct be done, It could only be done by 
showing that in 1€65 when Desai Dayaram 
signed tbis register he had no intention 
whatever of signing as mortgagee, and that 
even at that date he intended to repudiate 
his liability to be redeemed. There is no 
‘reagon whatever for thinking that af that 
time the mortgagee had the slighteat inten- 
tion of disputing hia liability towards the 
mortgagor, or ever thought that he was 
signing this entry in any other capacity 
except as mortgagee, that is to say, & 
-person who at that time under the ordinary 
law was ljable to be redeemed by the mort- 
gagor on payment of the mortgage money, 
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The defendants suggested that it was 
not a good acknowledgment beosause it was 
not addressed to the mortgagor, However, 
Explanation I to section 19 of the Indian 
Limitation Act doss away with the necessity 
of the acknowledgment being addressed 
to the ereditor, and that very point was 
taken in argument in Hiralal Ichhalual. 
v. Narstlal Uhaturbhu‘das (1), There 
it was argued by the appellant's Counsel 
that there was no acknowledgmsnt to 
the plaintiffs or to any one through whom 
they claimed, and that it was reasonable 
to suppose that the Statute of Limitation 
made no shange inthe Haglish Law, although 
the words "to &he person entitled thereto or 
his agent " appearing in the English Statate 
did not appear in the first Indian Limita 
tion Ast, XIV of 1859, Lord Moulton 
remarked that it was enough that those 
words were notin the Indian Statute, and 
Counsel wished they were there, 

Some reliance might, it may bà argued, be 
placed on what was stated by their Lirdships 
in their judgment in Faftmatulnissa Begum v, 
Sunday Das (2), thatin the sase of a mort- 
gagee granting a lease of the mortgaged pro- 
perty to the morigagor desoribing himself as 
a usofrustuary mortgagee, that would not be 
an asknowledgment whieh wonld give a naw 
starting point for limitation. But it appears 
from the fasts of that case that that parti» 
ocular lease was granted more than sixty 
years after tbe date of the mortgage and so ' 
after the period of limitation hai expired, 
and, therefore, (nere was no necessity to 
consider whetber or not ib aould be sonsider- 
ed as an asknowledgment. What was 
argued in that case was that the statement 
in the lease that the lessor was a usufructu- 
ary morteagee estopped the mortgages re- 
pudiating that sharaoter in li igation with 
the mortgagor, Taat, of course, was an 
entirely different question. 

So it seems to me the learned Appellate 
Judge has erred in not applying the dasision 
in H.ralal Ichhalaly. Narstlal Chaturbhu das 
(1) and has plaeed too mush relianés on other 
gases which, in my opinion, do not sapport 
the defendants! ease. I think, therefore, 
that the desrae of the lower Appellate Court 
must be set aside, The Trial Court held that, 
although i£ was not necessary to find «has 


(2) 27 C. 1004 (P. C..; 271. A. 108; 4 0. W. X, 
565; 7 Ber. P. O. J, 718. 
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was due on the mortgage sought to be re- 
deeméd on taking adcounts, still if it were 
necessary he would find that nothing was 
due. But that question was not dealt with 
by the lower Appellate Court. Therefore, we 
get aside the desree and remand the suit to 
be desided by the lower Appellate Court on 
the merits. The respondents to pay costs in 
this andthe lower Appellate Court. Eash 
party to pay bis own oosts in the first Court. 
Fawcetr, J.—In Gopalrao v. Harilal (3) it 
ia said that “an aeknowledgment within the 
meaning of seation 19 (of the Limitation Aet) 
must distinetly and definitely relate to the 
liability in dispute...I& need not be express; 
ib may be left to implieation. It must be a 
neaessavy implieation from the words used 
that the person acknowledging was referring 
to and admitting the liability, not any 
liability.”  Assepiing this as a correct state- 
ment of the Jaw, I think the signatures of 
Desai Dayaram Vallabhram in Exhibits $ 
and 9 do sonstitute asknowlegments of the 
liability in question within the meaning of 
teation 19 of the Indian Limitation Ast, 
. We have, in the first plase, to sonsider what 
these Sanads were. They resulted from the 
"Summary Settlement, and were, therefore, 
issued under Bombay Ast VII of 1669, 
Under seation 2 of that Act the Sanad was 
the symbol of the final authorization and 
guarantee which the Governor-in-Oounoil 
was empowered to give to holders of certain 
lands, The grant of the Sanad was, therte- 
fore, an aet of considerable signifieanse and 
importanee. It is also selear from seation 
82, clause (f), of the Ast that Desai Dayaram 
Vallabhram was deseribed as a mortgagee 
besause as a mortgagee in possession he 
came within the definition of the word 


" holder " in that  elause, Therefore, 
his desoription .as mortgagee was not 
superfiaons. but had a real signifisanee, 


Section 7 of the same Aot provides that a 
Sanad issued under the Ast should be 
binding not only upon the aotual holder, his 
heirs and assigne, but also on the rightful 
owner, hia heirs and assigns, whosoever sush 
rightful owner may be; and the proviso adds 
that nothing in the Ast shall deprive tke 
rightful owner, hia beiras or assigns of ary 
right to recover the lards from tke sotual 
holder, bis heirs or assigns. The Sanad alio 
under that section besomes binding upon the 


(8) 9 Bora, L, R. 715 at p, 715, 
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rightful owner, hia heirs and Assigns, in the 
event of his or their recovering possession 
In these eireumstanods, Desai Dayaram by 
the deseription ‘mortgagee’ in Exhibits 8 
and 9 would have his attention drawn to the 
faot that he was obtaining tlie Sanad not 
necessarily 88 & rightful owner, butas a 
holder by virtue of a title ag mortgagee 
in possession. It must further be remembered 
that before these Sanads were iesued, notises 
were issued and inquiries made,so that it would 
be almost impossible that Desai Dayaram 
did not know that the Sanad was given to him 
as a mortgagee in possession, 
: Then, again, he is not simply described as 
mortgagee,” but as “ mortgages from 
Anandrao and Hardeo, the sons of Bhana 
Vallabha,” that is to say, the sons of the 
original mortgagor. The description, there- 
fore, slearly eovers the partisular liability to 
redemption whish is in question in this guit 
This remark applies to both Exhibits 8 and 9. 
Then, we have Exhibit 7, & register 
relating to the Summary Settlement in the 
villuge far the year 1864, In it Dayaram 
Vallabhram i spesifisally described aa 
mortgagee holding ag mortgagee from 
Bhana Vallabha's sons Anandrao and Har. 
dev" and solumn 16 of the Register states 
that the land had been mortgaged for Rs, 51 
by a deed of 1826. It is improbable that 
Dayaram Vallabhram would not be sognizant 
of that particular entry, No doubt the 
mortgage was then some foríy years old. 
But Dayaram was the son of the original 
mortgagee. The lands were shown in the 
Revenue Records as held by him as mort- 
gagee, ard the register whieh he signs 
similarly deseribes him ag mortgagee. In 
these oireumstarecB, I think, the Court 
should draw a presumption under seotion 114 
of the Indian Evidenee Ast that he Was 
perfectly aware that it was in that capaoity 
alone that he was reesiviug the Sanad and 
that he did in fast, intend to acknowledge 
that he was a mortgagee. I do not Agree 
with the finding of the lower Appellate Oourt 
that it is clear that, when he reosived the 
Sanad, 16 was not present to his mind that 
he was making ah acknowledgment of his 
liability in respeot of the mortgage. That 
secms to me to going in the fase of the 
propcr presumption, and to be a ] 
inoorrest finding, The faet that other lala 
whoreaeived Sanads may not haye signed 
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the register but other pieses of paper, and the 
fact that there might be a case where, though 
anah a signature appeared on the register, yet 
the sirsumstanses might show that it was 
made without any intention of asknowledg- 
ing a liability as mortgagee, are entirely im- 
material in this partionlar oase, 
' On the other point I agree with the learned 
Ohief Justios that the fasts that the asknow- 
ledgments were not addressed to the morb- 
gagor or his heirs is slearly immaterial under 
Explanation I of seation 19 of the Indian 
Limitation Act. The point is fully dissussed 
in Starling’s Indian Limitation Act, 6'h 
Edition, pages 103 and 104, where it is 
shown that the weight of authority is clearly 
against the decision in Imam Alt v, Batj 
Nath Ram Sahu (4), Against that decision 
there is the authority of the Privy Oounoil 
not only in Hiralal Ichhalal vw. Narsilal 
Ohaturbhujdas (1) but also in Mantram 
v. Seth Rupchand (5) and this Coart in 
Shrintwas Krishna Shiralkar v, Narhar Khando 
Khanvilkar (6) has also rejested such a son- 
tention. I agree, therefore, with the proposed 
order. 
Decrea set aside, 


4) 33 C. 618; 10 C. W. N. 561; 80, L. J. 576. 

ie 8 Bom, L.R. 501; 40. L. J. 94 (P. C.); 10 
O. W.N. 874; ) M. L. T. 199; 8 A. L. J. 526; 16 
M. L. J. 800; 38 0. 1047; 2 N. L. R. 180; 83 I. A. 


165. 
(6) 32 B. 296; 10 Bom. L. R. 314. 





ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No. 415 or 1916, 
January 7, 1921, 
Present: — Justise Sir P, C, Banerji, Kr, 
and Mr. Justise Gokul Prasad, 
SHAMBHU NATH—Derenpant—~ 
APPELLANT 
CET EUS 
Lala BADRI DAS —PraimNTIFF— 
RESPONDENT. 
Inmitation Act (IX of 1908), s. 5—Appeal— Presenta- 
tion by Pleader whose name omitted from power-of- 


attorney signed by Pleader—Authority to present appeal, 
validity of —Discretion of Court—Hatension of time, 


Two Pleadefs presented a memorandum of appeal 
under the authority of a power-of-attorney, from the 
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body of which their names had been omitted, but 
which was signed by them in acceptance. An 
objection was raised that the presentation of the 
appeal was, for this reason, invalid. Before the 
appeal was decided, the appellant filed a complete 
power-of-attorney and prayed that, if the presentation 
of the appeal was held to be invalid, it might be 
deemed to have been presented on the day the fresh 
power-of-attorney was filed, and the time extended 
under section 5 of the Limitation Act. The Conrt . 
refused to apply that section and dismissed the 
appeal: On second appeal— 

Heid, that the Court should have exercised its 
discretion under section 6 of the Limitation Act, and 
admitted the appeal and heard and decided it on the 
merits. [p. 411, col, 1,] 


Second appeal from a decree of the Sub. 
ordinate Jadge, Moradabad, dated the 21st 
of Dasember 1917. 


Mr. Guizarz Lal, for the Appellant. 
Mr, Iqbal Ahmad, for the Respondent; 


JUDGMENT.—This was a anit for the 
demolition of a certain construstion alleged to 
have been made by the defendant. It was 
desreed by the Munsif on the 26th of 
February 3917, Onthe 2nd of April 1917 
the defendant preferred an appeal to the 
Distriet Judge from the desree of the Court 
of firat instaroe, The memorandum of appeal 
was signed and presented by two Pleaders 
who held a vakalainama, in the bcdy cf 
whioh their names were not mentioned but 
at the foot of which there was an aeceptanee 
of the vakalainama by both the Pleadera, 
When the appesa) same on for hearing an 
objestion was taken to the effest that as the 
names of the Pleaders had not been mentioned 
in the body of the vakalatnama the presenta- 
tion of the appeal by those Pleaders was an 
invalid presentation and the appeal sould nct 
be entertained. Two days before the date on 
whieh the appeal was desided, a petition was 
filed by the appellant supported by an 
affidavit in which he stated that the names 
of the Pleaders had been omitted from the 
takalatnama through an oversight, that the 
same Pleaders bad appeared for him in the 
Court of first instanee, and that when the 
petition of appeal was presented he aesom- 
panied the Pleaders and  presenied the 
petition of appeal to thee Munsarim of the 
Court, In that petition he further asked that, 
if this prerentsation was not ceemed to be 
sufficient, the memorandum of appeal might 
be deemed to have been precented on tha 
date of the applisation and that, in view of 
the facts stated in the affidavit, the appeal 
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might be admitted by the Oourt in the 
exereise of its powers under sestion 5 of the 
Limitation Aot. With that applieation a 
fresh vakalatnama oontaining the names of 
the same Pleaders and acsepted by them was 
filed. The learned Subordinate Judge dis- 
missed the appeal holding that it had not 
been properly presented and purported to 
follow the ruling of this Court in the sase of 
Muhammad Ali Khan v, Sukhu (1) whish 
was affirmed in Letters Patent Appeal [ede 
Mohammad Ali Khan v. Jasram (2)]. It does 


nob appear whether in that ease the 
takalainama had been aasepted by the 
Pleader. If the vakalainama had been 


aseepted by the Pleader, as was the oase in 
the present suit, we think it would be too 
teshnieal to hold that the vakalainama was 
not a valid authorily to the Pleader to appear 
because hia name did not appear in the body 
of it. However, in the present ease it is not 
necessary to enter into that question inas. 
mush a8, in our opinion, the Court ought to 
have exercised its dissretion under seotion 5 
of the Limitation Ast, and admitted the 
appeal as presented on the 19th of Desember 
1917. The Court refused to apply sestion 5 
not besause, in its opinion, there were no valid 
reasons for admitting the appeal after time, 
but simply besause the Court thought that 
the petition of appeal was rot in proper form. 
Asa matter of faot, ib was in proper form. 
It was signed by the Pleaders who were given 
an authority to appear at least on the 19th 
of December 1917. We think that the Court 
below should have admitted the appeal under 
section 5 of the Limitation Ast and heard 
and desided it on the merits. We direct that 
the appeal to the Court below be admitted 
uuder sestion 5. We allow the appeal, set 
aside the desree of the Oourt below and 
remand (he sase to that Court with direstions 
to restore the appeal to its original number 
and to dispose of it ascording to law. The 
parties will bear iheir own eosts of this 
appeal, 
Appeal allowed; 
Oase remanded, 
e 
(1) 19 Ind. Cas, 674; 11 A. L. J, 458. ; 
(2) 23 Ind. Cas, 464; 11 A. L. J, 1015; 36 A. 46. 


BOMBAY HIGH COURT. — 
Szconn Civi, APPEAL No. 235 or 1918. 
September 27, 1920, 
Preseni:—Bir Norman Maoleod, Kr, 
Ohief Justice, and Mr. Justise F'a weett. 
KHUSALBHAI PARAGJI DESAI-— 
DEFENDANT AND OTHERS— APPELLANTS 
tersus 

DULABHBHAI PARAGJI AND orBERS— 

PLaIntTivFi— RESPONDENTS. 

Desaigiri Hak, whethe: alienable. 

In general, Vatans of the kind of Desa:giri Hak in 
Gujarat are alienable, [p. 412, col. 1.] 

Sesond appeal from the desision of the 
District Judge, Surat, in Appeal No. 103 
of 1916, eonfirming the deeree passed by the 
Additional Sesond Olass Subordinate Judge, 
Bulsar, in Civil Suit No. 177 of 1915, 

Mr. K. H, Kelkar, for the Appellants, 

Mr. A. N. Thakor, for Respondents Nos. 2 
to 5. 

JUDGMENT. 

Fawcett, J—The plaintiffs sued for a 
deslaration that plaintiff No. 1 bad a right 
to receivea oertain proportion of a Desaigirt 
allowanse, whieh stands in the name of the 
defendants, and whieh the defendants have 
been receiving. The plaintiff No. 1 elains 
the allowanee under the Will of one Bhaidas, 
dated the 28th September 1872, in favour 
of plaintiff No, l’sdeseared son Khandnbhai, 
whose heiris plaintiff No.1. The defend. 
ants denied the Will, and also urged that tke 
allowanee was inalienable. They further set 
up an alleged oustom under whieh the 
Desaigirs Hak in question could not go cut cf 


the family. 
The Trial Court held that tte Will was 
proved ; that the sash allowance was 


alienable, and that the alleged oustom was 
not proved. Jt aceordingly gave plaintiff 
No. 1a deelaration that he had a right here- 
ditarily to receive the amount he slaimed. 

On appeal, this deoree was confirmed by 
the District Judge. The defendants now 
some in second appeal, and two points only 
have been taken before us. The first is, that 
the lower Courts were not justified in finding 
the alleged Will proved. This, however, is a 
matter of appresiation of evidence, and no 
question of Jaw arises that would justify our 
interfererae. 

The second point is, that the lower Courts 
erred in heldirg that this allowanes was 
alienable, and, therefore, could become the 
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property of the plaintiff No.l’sson. This 
question has been very fully diseussed in 
the two judgments of fhe lower Courts, and 
no suffisient reason has been shown for our 
coming to adifférent opinion. It has already 
been held in Bat Jadav v. Narstial (1) that 
in genéral Vatans of the kind here in ques- 
tion under the service sommutation settle- 
ment effested in Gujarat in or about 18/3 
are alienable. The Distriót Judge has also 
referred to two eases in whish similar 
Vatans of the Surat District, from which 
this appeal somes, have been held by this 
Gourt to be alienable. The point is dealt 
with in the Introdustion to Phadnis’ Heredi- 
tary Offices Aet, and the facts there men. 
tioned show beyond any reasonable doubt 
that, although in the Broash and Surat 
Districts, the Sanad issued to District 
Hereditary Officers, sueh as these Doasnis, 
did not expressly eonfer a power of alien- 
ation, as it did in the oase of those issued 
in the Ahmedabad and Kaira  Distriots, 
yet there was nothing in the Sanads pro- 
hibiting suoh alienation, and Government 
have reeognised the right of  alienation 
without restrietion. There is & Govern. 
ment Resolution of 1867, sited by the 
District Judge, in whioh a proposal of 
the Vatan Commission to sonfirm the Vatan 
emolumenta as absolute private property 
in Surat and Broaesh Districts without any 
rastristion of transfer or alienation was 
approved, There isa subsequent Resolution 
of 1200 which, while deelaring that, so 
far as Government were osonserned, there 
is no Gbjestion to any one who holds a 
share of a Vatan by virtueof the settle. 
` ment, sliensting his share out of the family, 
says that such deslaration should not pre- 
judise the rights of other persons. * This, 
however, is a safeguard that does not 
affest the resognition by Government in 
favour of the alienability of sush Vatans. 


In view, therefore, of the High Court 


deeisions and the Government Resolutions, 
the fast that no Seanad is forthcoming in 
this partienlar ease does not affest the ques- 
tion. There is a presumption that ths Sanad 
iasued in thia ease was given in the form 
pressribed. 

The learned Pleader for the appellant 
aleo refesred to a reply given by the Ool- 


(1) 25 B, 470, 8 Bem, L, R, 249, 
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lector in 1876 in whish he says Bhaidas’ 
name was entered only for his lifetime. 
Bat I do not think that this means anything 
more than that Bhaidas was entitled to 
the allowance for hia lifetime. It does not 
mean that he eonld not have alienated it, 
if he had wanted to, and it in no way 
guises to outweigh the presumption ‘that 
under the settlement the Vatan had bécoma 
his private property. Assordingly, the appeal 
fails and should be dismissed with aosís, 


Macztzop, C. J.— 1 agree. 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Sxcoxp Civin ÁPPEAL No. 468 or 1918, 
January 7, 1921, 

Fresent :— Justiso Sir P, O. Banerji, Kr., and 
Mr. Justise Gokul Prasad. 
HIKMAT ULLAH KHAN —PranTIiFEF— 
APPELLANT 
versus 
ABDUL AZIM KHAN AND OTHERS— 


DEFENDANTS — RESPONDENTS, 

Mortguge, suit to enforce—Martgage-deed not proa 
duced, effect of. 

The mere non-production of the original deed of 
mortgage in a saib to enforce the mortgage, the 
terms of which are not disputed, is not a sutficient 
ground for dismissing the suit. [ p. 418, col, 1.] 


Sesond appeal from the decision of the 
Distrist Judge, Meerut, dated the 4th of 
January 1918. 


Mr. S. D. Sinha, for the Appellant. 

Dr. S, N. Sen and Hon'ble Mr, S, Raza 
Ali, for the Respondents. 

JUDGMENT.-—This appeal arises ont of a 
anit brought by the plaintiff-appellant to 
enfores a mortgage. The original mortgage- 
deed was not prodüsed with the plaint but 
it was alleged that it -had been lost. The 
suit was brought against the mortgagor, 
Abdal Azim Khan, who is now dead, but 
subsequently to the institution of it, and 
before the ease went to trial the defendants- 
Nos. 2 to 4 were added as parties on the 
ground that they were subsequent trans- 
ferees of the mortgaged property, Both 
sets of defendants filed written statements. 
Abdul Azim Khan stated that the amount 
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of the mortgage had been diseharged and the 
mortgage bond had been returnsd to him 
with an endorsement on it. He produced 
a document which, he alleged, was the 
mortgage.deed but it was found by the 
Court of first instance and also by the 
lower Appellate Court that the dosument 
which was prodused by Abdul Azim Khan 
was a forgery, and that the seal of the Sub- 
Registrar which ib bears is not the seal of 
the Sub-Registrar’s Offise. The Sub. Registrar 
was examined and he denied that he 
had registered the dosument and that the 
signature on if was his so that we must 
take it that the doeument whieh Abdul 
Azim Khan prodused was not the original 
mortgage-deed. The other defendants, the 
transferees, who are the real persons 
interested in this ease, generally denied all 
the allegations in the plaint, but in their 
further statements they admitted that a 
bond had been exeented by Abdul Azim 
Khan answering to the deseription of 
the mortgage-bond mentioned in the 
plaint. They stated, however, thatas the 
rate of interest mentioned in the bond, 
namely, compound interest at the rate of 
373 per sent. per annum with half yearly 
rests, was exorbitant the mortgagor, 
Abdul Azim Khan, borrowed Rs. 300 from 
Abdul Ghaffar, the predes essor in-title of 
these defendants, and with a further sum 
proeured by himself dissharged the mortgage 
and took bask the mortgage-bond. They 
alleged that it wam in  sonseqnenee of 
this that tha original mortgage-deed had 
not been prodused by the plaintiff. The 
Court of first instance, for reasons which are 
not very elear, dismissed the suit holding 
that in ita opinion the mortgage had been 
discharged. The plaintiff appealed. The 
lower Appellate Court, whilst holding that 
the doeument produeed by Abdul Azim 
Khan was a forgery, dismissed the plaintiff's 
suit simply on the ground that ‘the absense 
of the original mortgage deed had not been 
&esounted for and that the original had not 
been filed. We think that that was not 
a sufficient reason for” dismissing tho suit, 
The produetion of the mortgage-deed was 
nesessary for the purpose of proving the 
terms of the mortgage. In the present 
ease those terms were not disputed and, 
therefore, the non-prodaation of the original 
was uot sufüelent for the dismissal of the 
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suit, If the mortgage had been totally denied 
the plaintiff sould not prove the faetum of 
the mortgage without produsing the original 
mortgage-deed, but, as stated above, this 
was not the aasein the present suit, The 
defendants did not deny the faetum of 
the mortgage but what they alleged was, 
that the mortgage had been diseharged by 
payment. It was, therefore, nesessary for 
the learned Judge to find whether tha 
mortgage had in faot been disseharged or 
not. The non-produstion of the original 
mortgage might be an important factor in 
considering whether the mortgage had been 
dissharged or not. It is probable that 
Abdul Azim Khan was in eollusion either 
with the defendants or with the plaintiff. 
The produstion of a bond whieh waa alleged 
to be the original bond was sertainly a 
eiraumstanee to support the allegation of 
payment. It sould not bea matter in 
whieh the plaintiff would be interested. 
Had Abdul Azim Khan been in oollusion 
with the plaintiff he would in all probability 
have denied that the bond had been 
dissharged and had been made over to 
him P However, that is not the point before 
us. In our opinion, the learned Judge 
should have come to a elear finding upon 
the question whether the mortgage whish 
the plaintiff sought to enforee had been 
dissharged, and, as he has not some to 
any such finding, we must refer the following 
issue to him under rals 25 of Order XLI of 
the Code of Civil Procedure: 

Has the amount of the mortgage in favour 
of the plaintiff been paid in whole or in 
part, and is any or what amount due to 
the plaintiff on mortgage P 

The Court below will permit the parties 
to adduse evidense on the point, On receipt 
of its finding the nsual ten days will be 
allowed for filing objestions. 


Issue remitted, 
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RAKHMABAI U, RAMOHANDRA VASUDEV ROTITHOR, 


BOMBAY HIGH COURT. 

Sgocoxp Civit, Appmat No, 211 or 1919. 
September 23, 1920. 
Present:—-Sir Norman Masleod, Kr,, 
Ohief Justice, and Mr. Justise Faweett, 
RAKHMABAI-—PLAINTIFF—ÀAPPELLANT 

cersus 
RAMCHANDRA VASUDEV ROTITHOR 


AND OTHERS— DEFESDANTS—R RESPONDENTS, 

Adverse possession — Decree for possession —Ewecu- 
zon  barred— Decree-holder obtaining — possession — 
Ju dgment-debtor, whether can recover possession, 


Where a decree-holder obtains possession of the 
property decreed to him without execution, his 
possession must nevertheless be ascribed to the 
decree, and the judgment.debtor can turn him out 
-only if he can show that he had acquired a good 
title against the world before the decree-holder got 
into possession. 


When a decree has been passed against a person 
in possession directing him to give up possession 
to the successful party, and the former remains in 
possession waiting for execution, then if cannot be 
said that that party is holding adversely to the 
world, although ali the time the period of limita. 
tion was running out against the successful decree- 
holder. It must be assumed that the person against 
whom the decree for possession has been passed 
recognises the decree, andis not prepared io take 
up the position that the decree is not binding 
against him. It can safely be presumed that such 
& person remains in possession until execution pro- 
ceedings are taken, but does not thereby assert 
that he has a title against the decree, 


Seeond appeal from the deoision of the 
Diatrict Judge, Satara, in Appeal No. 558 
of 1917, reversing the deoree passed by the 
Subordinate Judge at Tasgaon, in Civil Suit 
No. 326 of 1915, 

Mr, P. B. Shingne, for the Appellant, 

Mr. V. D. Limaye, for the Respondent. 

JUDGMENT.—We think tbe deoree of 
the lower Appellate Court was correot. With 

“regard to the suit property a desree was 
passed on the 29th of May 1896 which direa. 
ted that Yeshwant, a nephewof Atmaram, 
the husband of plaintiff No. 1 should take 
one-third portion by partition. Hxeoution 
proseedings were taken, but for some reason 
or other were not prosesuted, with the 
result that the whole of the Survey Number 
remained in the possession of Atmaram’s 
widow till Ostober 1911, when the defend- 
ants who were the heirs of Yeshwant got 
into possession. Now, it may be that at that 
time exeeution of the deeree was barred. 
But if without exesution the sussessors of 


Yeshwant got into possession, then their 
possession would be ascribed to the desree, 
and the present plaintiff sould only turn 
them out if she eould show that she had 
aequired a good title against the world 
before they got into possession, She might 
show that she had asguired a title by 
adversae possession. But she sould only do 
so by asserting that tima began to run 
against Yeshwant the moment the deorse 
was passed. Such a contention shows a 
sonfusion inthe mind of the appellant be- 
tween time running against the exeontion of 
& dearee, and time ruuning in favour of a 
person in possession of property. When 
a dearee has been passed against a person 
in possession directing him to give up 
possession to the snesessful party, andthe 
former remains in possession waiting for 
exesution, then it cannot be said that that 
party is holding adversely to the world, 
although all the time the period of limit- 
ation was running out against the auosessful 
deoree holder, As we stated in a resent 
desision, we must assume that the person 
against whom the deoree for possession has 
been passed reo >gnises the deeree, and is 
not prepared to take up the position that 
the decree is not binding against him, It 
oan safely be presumed that sueha person 
remains in possession until exesution pro. 
seedings are taken, but does not thereby 
assert that he has a title against the decree. 
Therefore, as in this ease the heirs of 
Yeshwant got into possession, they were 
entitled to remain there, as the plaintiff 
sannot show that she had been in possession 
adversely against the world for twelve years. 
The appeal, therefore, must be dismissed 
with eosía. 


Appeal dismtssed, 
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LAHORE HIGH COURT. 
Letters Patent ÁPP£AL No, 59 ox 1919. 
November 22, 1920. 

Present :—Mr. Shadi Lal, Ohief Justioe, aud 
Mr, Justios Leslie-Jones. 
MANJI AND OTHERS — DEFENDANTS — 
APPELLANTS 
Versus 
GHULAM MUHAMMAD AND OTABRS 
—PLsINT.FFS 
DULA RAM AND OT43b5RS— DEFENDANTd— 


RESPONDENTS, 

Common land—Abadi—-Partition—Jurisdiction of 
Civil and Revenue Courts—Burden of proof—Co- 
sharer in possession denying title of other co-sharers 
—Remedy, proper—Joint possession, sutt for, whether 
maintainable. 


The Revenue Authorities have jurisdiction to effect 
a partition of agricultural land but they have 
no such jurisdiction with respect to the abadi laud, 
[p. 416, col. 1.] 

A Civil Court has jurisdiction to partition the 
abadiland, bu& the onus of proving that there is 
shamilat iu the abadi which can be partitioned and 
that partition thereof is feasible, rests upon the 
person claiming partition. [p. 416, col, 2.] 

Where a co-sharerin possession of a portion of 
the common land denies the title of the other co- 
sharers thereto, a suit by the latter for joint 

ossession of the land in dispute is maintainable, 
i». 410, col. 2.) 

Quare.— Whether the doctrine that a co-sharer 
occupying a portion of the joint land, who has not 
denied the joint character of the property, should 
be allowed to retain ib until partition is applicable 
to the peculiar circumstances of the abadi land, 
more especially when the vacant land has already 
been reduced toa small area barely sufficient for 
the common purposes of the village. [p, 418, cel. 2.] 


Letters Patent Appeal against the judgment 
of Mr. Justice Abdul Raoof, dated the 19th 
November 1919, reported as 5? Ind. Cas. 207, 

Bakhshi Tek Ohand, for the Appellants. 

Mr. N, C. Pandit, for the Rsspondenta, 

JUDGMENT.— The dispute between the 
parties relates to a plot of the abad: land 
situated in pana Opra of Tosham. in the 
distriot of Hissar. This pana is owned by 
two seta of proprietors; the plaintiffs and 
sertain other persons, on whose behalf the 
present astion was brought, are co.sharers to 
the extent of nine shares out of sixteen shares, 
the remaining shares belonging to gartain 
persons whoare butchers by profession. The 
defendants Nos. land 2, Manji and Dalla, 
along with certain other persons, are joint 
owners of these seven shares, but the defend- 
ants hays oesupied the land on their own 
behalf and asserted their exclusive title to it. 
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The question for determination is, whether 
the defendants are entitled to retain posses- 
sion of the land in dispute to the exelusion of 
the other so-sharers. Mr, Tek Chand on their 
behalf sontends that they, being co-sharers, 
are entitledto remain in ocenpation of the land 
until partition and plases his reliance, inier 
alia, upon the judgment of the Privy Council 
in Watson and Co. v. Ram Ohund Dutt (1) and 
a Single Bench judgment of the Punjab Chief 
Court, Maiju v, Teja Singh (2). Inthe ease 
which came up before the Privy Counoil one 
60 sharer was in actual oceupation of a portion 
of the common land, oultivating it asif it had 
been his separate property, and the other 
co sharer attempted to enter upon the same 
land in order to carry on operations thereon 
inconsistent with the work already being 
carried on by the former who resisted and 
prevented this attempted entry. Their 
Lordehips held that the resistance being 
made by the co-sharerin ossupation simply 
with the object of protesting himself in the 
profitable use of the land in good husbandry 
and not in denial of the other's title, anoh 
reeisíanoe was no ground for proseedings on 
the part of the other to obtain a desree for 
joint poseession or for damages; nor would 
granting an injunotion be the proper remedy. 
Tt ie sufficient to say that the oo-sharer in 
ocoupation of the land dealt with by the 
Privy Conneil did not deny the other eo. 
sharer’s title, while inthe ease before us jt is 
beyond dispute that the defendants had, before 
the institution of tho suit, denied the title of 
the other oo-sharers and asserted their own 
exclusive title to the land, 

The judgment in Majju v. Tea Singh (2) 
related to a portion of the abad: land which 
belonged to all the proprietors of a patti, and 
the passage to whieh our attention has been 
invited by Mr, Tek Chand is in the following 
terms — 

The appellants had a perfeetly simple 
and obvious remedy at their disposal, namely, 
they eould move the Revenue Authorties to 
partition the common land. Instead of doing 
this, they attempted to have the mortgage sot 
asideas stated above. Having failed in thia 
up to this Oourt, they have now attempted to 


(1) 13 0. 18; 17 I. A. 110; 5 Sar, P. O, J, 625. 
Ind. Deo, (x. 8.) 7 (P. 0.) ° i 9 
(2) 44 Ind, Cas. 844; 29 P, R. 1918; 114 P, W.R, 
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gain their objest in this ronnd-about manner, 
They have entirely failed to show that any 
appreciable injury has been oseasioned to 
them by the erection of this walled enclosure, 
and sertainly no injury bas been shown 
whieh sould not be remedied on a partition of 
the joint land." 

Now, we wish to make two observations in 
eonnestion with the passage- quoted above; 
one, with respect to the jurisdiction of the 
Revenue Authorities to partition the sommon 
land ; and the other, relating to the general 
proposition whish is often invoked for the 
purpose of resisting a suit of the eo-sharers 
for joint possession. "There can be no doubt 
that the Revenue Authorities have jurisdiction 
to effeet a partition of the agrieultural land 
but they have no sueh jurisdistion with 
respeot to the abadi land. The dicium oon- 
tained in the above passage is apparently 
based upon a misapprehension, It is true 
that a Civil Court has jurisdietion to parti- 
tion the abadi land, but the onus of proving 
that there was shamslat in the abadi which 
eould be partitioned, and that partition 
thereof was feasible resta upon the person 
elaiming partition, vide Ishwar Singh v. 
Atma Singh (8). Such jurisdistior, there- 
fore, is seldom invoked or exereised, and a 
Civil Court would seldom be able to aesom. 
plish a task, the satisfastory oompletion of 
whieh demands agreement on the part of al], or 
atleast the great majority, of those concerned. 
It appears to us that when one 40 sbarer 
oceupies a portion of the vacant land, whioh 
in many villages has already been reduoed to 
a comparatively small area hardly sufficient 
for the sommon purposes of the inhabitants 
of the village, itis hardly fair to the other 
so-sharers to say to them that their action 
for the joint possession of the sommon land 
go ooeupied eannot be sustained, beeause they 
have & remedy by partition, and that the 
co-sharer ossupying the land must, until 
partition, remain in exolusive possession of 
the land oseupied by him. 

" An sation for the partition of tbe entire 
abadi is seldom brought; and any saah 
attempt is bound to lead to a sonfusion among 
the inhabitants of the village. The result 
of the dismissal of a suit for joint possession 
on the grounds stated above would be that 
no eo-sharer who  eneroasbes upon the 


(3) 117 P. B. 1894, 
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common land, san be made to restore it to the 
proprietary body as long as he does not assert 
his exolusive title thereto, and his example 
would lead other so-sharers to make similar 
eneroaehments upon the common property. 
lt is, therefore, a matter for serious eonsider- 
ation whether the doatrine that a so.sharer 
oseupying a portion of the joint land, who haa 
not denied the joint character of the property, 
should be allowed to retain it until partition 
is applisable to the peeuliar circumstances 
of the abad: land, more espesially when the 
vacant land has already been redused toa 
small area barely suffiaient for the common 
purposes of the village. 

We are, however, unable to express any 
final opinion on the subjest, besause in the 
ease before us the defendants undoubtedly 
denied the title of the other eo-sharers, and 
even the dostrine relied upon by them 
eannot, therefore, be invoked for the purpose 
of defeating the elaim of the other eo-sharers. 
But it is contended that the plaintiffs, too, did 
not describe the property as belonging to all 
the co-sharets in the pana; on the other hand, 
they claimed it as the property of only certain 
so sharers who owned nine shares out of 
sixteen shares in the pana, Now, it isírne 
that the main allegation osontained in the 
plaint lends support to this sontention, Lut the 
learned Judge in Chambers, against whose 
judgment the present appeal is preferred, 
was of the opinion that the plaint, taken as a 
whole, shows that the plaintiffs did nct base 
their elaim upon that ground alone, but set 
up, as their eause of action, the wrongful 
exalusive posaession of the plot by the defend- 
apts under solour of their own title. 

It is clear, however, that a slight amend- 
ment of the plains would get over the 
technical objestion raised by the appollants, 
and there ean be no doubt that the present 
Code of Civil Prosedure sonfers a plenary 
jorisdistion upon the Court to order an 
amendment of the plaint even in the highest 
Court of Appeal. It is fo be observed that 
the deoree passed in favour of the plaintiffs 
ia not for the ejeatment of the defendants, but 
only for joint possessich; and upon the fasts 
found by the Oourt that decree was fully 
justified. We sonsider that the Court was 
entitled to say that, as the plaintiffs had not 
succeeded in establishing tha exelusive title 
of the ao- sharers who were proprietora in 
the pati: to the eatent of nine shares, they 
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eould nof get a desree for ejes'mont, bat that 
thera was nothing to prevent them from 
obtaining a desree for joint possession of the 
land whioh was proved tobe the property of 
all the oo-sharers, including the plaintiffs and 
the defendants, The dismissal of the suit 
upon the technisal greund urged on behalf 
of the appellanta would only lead to a pro. 
longation of the litigation and would do no 
good to either party. 

We assordingly hold that the sonelusion 
reashed by the learned Judge in Chambers is 
oorreoi, and that this appoal must ba 
dismissed with oosís. 

Appsal dismissed, 





ALLAHABAD HIGH COURT, 
Execoriox Seconp Orvit Appear No. 565 
or 1922, 

January 6, 1921, 

Pressni : —Mr. Justice Piggott and 
Mr. Justice Walsh. 

Lala MADHO PRASAD AND OTHERS— 
DzcggE- Hotpers—APPELLANTS 

versus 
Musammat DRAUPADI BIB[—— JUDGMENT- 


Dgsgrog—RES?0NDENT. 

Limitation Act (IX of 1903), s. 15—0Oivil Procedure 
Code (Act V of 1998 , O. XXXIX, r. l—Ezecution of 
decree—Sale—Objection to sale disallowed —Suit for 
declaratory decree —Injuncliom restraining sale— 
Injunction, period for which in force-—Application to 
revive execution—Decree-holder, right of, to apply, 
when accrues~Linitation, 


D. obtained. a decree against M.and in execution 
attached certain property and applied to bring the 
same to sale. L. objected that the property was 
not liable to attachment and sale in execution of 
the decree against M.: but his objection was dis- 
allowed whereupon he brought a suit for a 
declaratory decree and obtained a temporary in- 
junction from the High Court restrainine D. from 
bringing the property to sale “pending final decision 
of the suit.” The suit was dismissed on 25th 
November 1918, and the decree of dismissal was 
confirmed on appeal by the High Court on 2nd May 
1917. On 28th May 1917 D. applied to the Execut- 
ing Court for revival of the execution proceedings 
and for sale of the property, and it was objected 
that the application was barred by limitation, the 
objection was disallowed, but was given effect to 
in appeal. On second appeal it was contended 
that the injunction continued till the determina- 
tion ofthe appeal against the decree dismissing 
the declaratory suit, and the application by D, was, 
therefore, within time: 
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Held, that, as the jurisdiction of the High Court 
under Order XXXIX, rule ], of the Civil Procedure 
Code,is limited to the powers conferred on the 
lower Court, and that as it cannot grant an in- 
janction beyond the maximum period for which 
the lower Court can grant it, the injunction issued 
by the High Court enured only till the decision of 
the declaratory suit brought by L, and did not 
continue till the determination of the appeal pre. 
ferred against the decree dismissing that suit, and 
that, consequently, the right to apply to revive the 
execution accrued to D. on the date of the decree 
in that suit, and as the application was made more 
than’ three years after that date, it had been 
hed dismissed as barred by limitation. [p, 420, col 
i. 

Second appeal from a desres of tha Addi. 
tional Judge, Allahabad, dated the let Marsh 
1920. 

Messrs. Baldeo Ram Dave and Damodar 
Das, for the Appellants, 

Mr, Ladl: Prasad Zotsht, for the Respond- 
ent, 

JUDGMENT. 

Pragotr, J.— This isa sesond appeal by 
a desree.holder. There are two sonnested 
cases, but it is admitted that the fasta are 
identical and that the same desision will 
govern both appeals. The desree under 
exesution is an old one, of the 14th of Feb. 
ruary 1911, and it must be sonseded to the 
appellant that his sase is a hard one and 
that hs has been badly obstrustsd in ths 
exesution of his deares. As long ago as the 
month of May 1912, he attashed certain landed 
property in execution of the desree, Objes- 
tion was taken by one Lashhmi Narain, that 
the property belonged to him and not to the 
judgment debtor. The objestion was dis- 
allowed by an order of the 28th of September 
1912. Onthe 16th of November 1912 the 
objestor filed a regular suit, asking for a 
daelaration that the proparty in question was 
his and*was not liable for sale in exesution 
of the desree, He asked the Trial Court to 
issue an injunstion restraining the deerea. 


' holder from bringing the property to sale 


pending the exsontion of thia desres, and his 
applisation to this effest was disallowed by 
the Trial Court. Hs appealed to the High 
Court against this order and this appeal was 
disposed of by a Beneh of this Court, ina 
oasa whieh may ba found reported as Lactmt 
Narain v. Ram Oharan Das (1) The 
dssiaion turned mainly upon the question 
whether an appaal lay against thg order 


(1) 29 Ini, Cas, 633,11 A. L. J, 618, 35 A, 
425, 
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refusing to issue an injunction. This point 
having been desided in favour of Lachhmi 
Narain, the learned Judges go on to remark 
that the application for an injunetion was 
not strongly opposed on the merits and that 
in their opinion the injunstion asked for 
ought to bave been granted by the Court 
below. Then follow the words, the inter- 
pretation of which forms. the real point for 
desision now before us, They are, “we 
allow the appeal, set aside the order of the 
Court below and grant a temporary injunction 
restraining the sale pending the final desision 
of the suit." The filing of the appeal in the 
High Court had been immediately followed 
by the issue of a temporary injunetion 
ex parte, restraining the decree-holder from 
proceeding with the exeoution until the 
deoision of tbe appeal This order having 
reached the Execoution Court, that Court, on 
the 28th of Maresh 1913, paseed an order that 
the pending proceeding in exeaution should 
be atruek off, the attachment, however, being 
maintained, and the deeree- holder be informed 
that after the desision of the High Uonrf, 
(2. e, in the appeal from the order refusing 
to grant an ipnjunetion) he would be at liberty 
to proased with the matter further by means 
of a proper applisation. This Court's deoision 
granting the injunction is dated May the 
25tb, 1913. The declaratory suit was decided 
on the 25th of November 1913. The desision 
was against Lashhmi Narain, ?. e, it affirmed 
the right of the desree-holder to bring this 
property fo sale in exeeution of his deeree. 
There was an appeal to the High Court and 
this appeal was not decided until the 2nd of 
May 1917, when it was dismissed and the 
deoision of the Trial Court affirmed. On the 
28th of May 1917 the deoree-holder applied 
to the Exeontion Court to take up the exeau. 
tion proceedings, at the stage where they 
had been left by the order of Marsh 28th 
1918, and to proseed to bring the property 
to sale. Objestion was taken that this ap- 
plication was time-barred. This objection was 
disallowed by the first Court, but has been 
given oeffeet to by the lower Appellate 
Court ; henee the second appeal now 
before us. The suse of Qamar-ud-din 
Ahmad v, Jawahir Lal (2) is good authority 
for the proposition that in a ease of this sort, 


(2) 97 A. 884; 2 A. L. J. 897; 1 C. L, J. 881: 9 
O. W. N. 601; 15 M. L. J, 258; 821. A. 102; 7. Bom, 
Lu R. 488; 8 Sar. P. O. J, 810 (P, C.) 
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where the exeeution of a desree hae been 
suspended through no aet or default of the 
desres-holder, the latter has & right to ask 
the Court to revive and carry through the 
execution proceedings which have been thus 
suspended. He ean, however, only do this by 
means of a proper applieaiion to that effect, 
and in this particular osse the Execution 
Court’s order of Maroh the 28th, 1913 gave 
bim express warnirg that the Court would 
not take up the matter ngain, or proceed 
further with the exesution, exeept upon his 
application. The application in question 
would be one for which no period of limi- 
tation is expressly provided by the Setedule 
to the Indian Limitation Act, and weuld, 
therefore, fall under Article 181 of the Sohe- 
dnle, requirir g to be made within three years 
of the date on which the right to make it 
accrued. The sontention for the judgment. 
debtor, which has found favcur with the lowrr 
Aprellate Court, is that the right to make 
this application accrued to the deeree- holder 
on the 25th November 1913, the date on 
which the deolaratory euit brought by 
Laobbmi Narain was dismiesed by the Trial 
Court. The contention before us in appeal 
is, that tbe injunstion issued by this Court 
was intended to enure until the suit instituted 
by Laohbmi Narain should have been finally 
disposed of, in the sense that, either the 
presoribed period of appeal from the decree 
passed in the same should have expired, or 
any appeal actually brought against the 
desree should have been determined, Hence 
the deeree holder’s oontention is, that he was 
restrained by the injunstion of the High 
Conrt from making any applisation to the 
Exesution Court right up to the 2nd of May 
1917, when Lachhmi Narain's appeal to this 
Court from the decree in the deslaratory 
suit was dismissed, In the main, therefore, 
the question before us turns on the inter- 
pretation of the words " pending the final 
deeision of the suit” in the injunetion order 
issued by this Court. In their plain and 
ordinary meaning, as they stand, those words 
seem to refer to the, passing of the final 
deereo in the declaratory suit then pending. 
The intention of this Oaurt, as expressed in 
its judgment, slearly was to issue sush an 
injunstion as the Trial Court could have 
issued ; and this Court sould not have issued 
an injunotion enforeeable beyond the date of 
its own final decree. This point seems obvioua 


Vol. LAI) 
MADEO PRASAD t, DRAUPADI B:BI. 


enough on the wording of Order XXXIX, 
rule |, but it is also aoverad by an authority 
in Shaikh Moheecoddin v. Shaikh Ahmed Hossein 
(3). Indeed, looked at in one way, the point 
is almost beyond argument. The injunotion 
direating the desree-holder to refrain from 
bringing this property to sale sould only pro- 
oaod upon a nding, that there was a danger 
that the property in question might prove 
to ba Lashhmi Narain’s, and might, therefore, 
be “wrongfully” sold if brought to sale in 
exesution ofa deeree against somebody else. 
Ones the Trial Court had some to the oon- 
elusion that the property was not Lachhmi 
Narain's bn& that of the judgment debtor, 
it sould not possibly be of opinion that the 
property was in danger of being wrongfully 
sold in exesution of that decree and it sould 
not sonseivably issue an injunction restrain- 
ing the deeree holder from proseeding with 
the exesution of his deores. If, therefore, 
the order of this Court is to be underatood 
as amounting to nothing more than the issue 
‘of such injunction as, in the opinion of the 
Hon'ble Judges, ought to have been issued by 
the Trial Court itself, then it was an injunction 
whish only remained in forse up to the 25th 
of November 1913, anda right to apply for 
the further exeeution of his desree by the 
fixing of a date for the sale of the property 
under attachment asorned to the deoree- 
holder on that date. It has been eontended 
in argument that there are reported sages in 
which the words “Anal decision” or “ final 
determination” have been held to extend up 
to. the sonelusion of a partieular litigation 
by orders of the Final Court of Appeal, and 
from this it is eontended that the learned 
Judges who passed this Court's order were 
using the words “final decision" in this 
particular sense, having in their minds the 
possibility that any decree which the Trial 
Court might pags in the deslaratory suit might 
be shallenged in appeal. I san only say that, 
taking the order as a whole, that is not the 
impression whieh ib eonveys to my mind. 
Moreover, Í am much impressed with the 
argument that this Ooart’s order should, if 
possible, be interpreted so as to make it a 
legal and proper order. As I have already 
pointed ouf, the proper time limit for any 
injunction issued under the siroumstanses 
was the determination of the suit then pend. 
ing by the passing of a decree in that suit, 
(3) 14 W.R, 884, 
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If the learned Judges of this Court really 
intended to issue an injunstion oovering the 
period allowed by law for the filing of an appeal 
from the deoree of the Trial Court, they would 
have been straining their jurisdiction by 
passing in appeal an order whish the Court 
against whose desision the appeal before them 
was pending would have had no authority to 
pass. There seemsto mea strong presumption 
against the theory that the learned Judges of 
this Court intended £o pass such an order, I 
feel driven, therefore, to the sonelusion that 
the effeot of theinjunstion issued by this Court 
came to an end with the dismissal of Lachhmi 
Narain's suit on the 25th of November 1913, 
that a right to apply for an order bringing the 
attashed property to sale acorued ta the desree. 
holders on that date, that time having thus 
been set running against them was not 
suspended by the filing of an appeal to this 
Court against the deoree in the deslaratory 
suit, and, eonsequently, that the application 
whieh has given rise to these sonnested appeals 
has been rightly held by the lower Appellate 
Court to have been made beyond the pres- 
sribed period of limitation, I would, there. 


' fore, dismiss both these appeals with costa, 


insluding fees on the higher soale, - 

Wass, J.—1 sonsur in the order dismiss. 
ing the appeal, though I do so with eonsider- 
able doubt and hesitation. The ease seems to 
meone of such hardship that I distrust the 
view which I am disposed to take of the legal 
merits, finding rayself in disagreement both 
with my brother and the Judge in the Court 
below, Butif I had had to deside this 
question unobssured by any other deaeision I 
should, I think, have oome to the same conolu- 
sion as the First Court. My first difficulty is 
one ariaing out of a long series of desisions in 
this Court on the meaning of the word "final," 
and particularly the Full Beneh decision 
in Balkaran Rai v. Gobind Nath Tiwari (4), 
where five Judges desided that the ordinary 
legal sense of the word “final” and in parti. 
sular as used in the Court Fees Aot, was "unap- 


pealable. ’ That view has also been taken, I 
think, in Shri Vishvambhar Pandit v. Shri 
Vasudes Pandit (5), If it were not for 


the presence of the word “final” in this order, 
and if the language had merely been ' ‘pending 
the desision of the suit", I might have had ng 


(2) 12 A, 129; A. W, N. (1890) 39; 6 Ind, Deo, 
881, 
NG) 18 B. 103; 8 Ind, Dec, (N, B.) 960, 
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difficulty in agresing with my learned sol- 
league, but if my opnion had been asked, after 
looking at those authorities, I think I should 
have some tothe conclusion thatthe use of 
the word “final” by two Judges of this Court 
must have meant the disposal of the enit by a 
final unappealable order. My second diffisulty 
is this. I agree with the Court bslow that 
thia Court’s jurisdiotion under Order X XXIX, 
rule 1, is limited to the powers sonferred upon 
the lower Vourt and that it sannot grant an 
injunotioa beyond the maximum period for 
whieh the lower Court oan grant it, namely, 
the deorse in the Trial Court. That may be 
so. I ask myself, first, what the order meant 
and I will assume that if if meant what the 
appellant contends for, it was an order made 
without jurisdiction, [ think it sannot be 
denied that these orders for stay of exeaution 
and for injuuctions under Order XXXIX, 
rule l, are granted by this Court with some 
levity. Iam conscious that J have been a 
party to sush orders myself and I think they 
are apt, sometimes, to go even farther than the 
Court below sould bave gone. But the order 
of the Court in sush a matter being finu), it 
does nob seem to me to be suffiaient to say that 
ib was an order which this Court sould not 
have thought fit to pass. It was an order 
whioh this Court did in fact pass, and whether 
it was or was not in excess of its jarisdiction, 
I feel a diffisulty in holding that it was not 
a case in whioh the execution of the dearee 
had been stayed by an injunstion. There 
are two grounds which I desire to mention in 
respeot of which it seems fo me that this case 
is one of exceptional hardship. If is slear from 
the order under reference thatthe present 
respondent did not ceriously resist the appli- 
sation for an injunetion. A question was 
raised as tothe rightof appeal, hut*on the 
question of staying his own hand in the matter 
of exesution, itis quite olear that he was 
willing to abide by any view the High Court 
took of the matter, and I have no} the slight- 
est doubt that he bona fide withheld his hand 
after the deeree of the lower Court, beoause he 
thought that that was the view to which ho 
had aeceded when he appeared before the 
High Court. The sesond pointis, that this 
diffisuliy would never have arisen were it not 
for the lamentable state of the business cf 
this Ooprt. Itso happens that this appellant 
finds himself by our decision statute barred 
simply besause it bas taken thros years and a 
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half to obtain a desision in appeal from this 
Court against the desision of the Court below 
in the deslaratory suit, and for that reason 
alone he is punished by having this application 
dismissed, 

Application dismissed, 


PATNA HIGH COURT. 

Seconp Civip APPEALS Nos. 1013, 1014, 1015 
AND 1016 axp Nos, 1024 ro 1042 or 1918, 
April 12, 1921. 

Present : — Justiee Sir John Busknill, KT. 
Maharani JANKI KUER-—PuataTiFE— 
APPELLANT 
varsus 
WALI MUHAMMED AND orders 
— DEFENDaNTS—~ RESPONDENTS, 


Bengal Tenancy Act (VIII of 1885), ss. 103, 103—Land. 
lord und tenant-—Right to trees growing on tenant's land 
—Presumption—Record of Rights, entry in — Presump- 
tion of correctness - Burden of proof. 

The ordinary law is, that the tenant is entitled to 
cut the trees on his land but the landlord has the 
right to appropriate the trees. [p. 42, col. !.] | 

When & Kecord of Rights is finally published, it is 
assumed, under section 10: of the Bengal Tenancy 
Act, to be correct until it is shown by evidence to be 
incorrect [p. 4/2, col. 1.] 

A suit brought under section 108, Bengal Tenancy 
Act, has no legal concomitants which defferentiate 
it from any other ordinary civil suit. The mere faot 
that a suit is brought under section 108 of the Bengal 
Tenancy Act doos not weaken the presumption of 
accuracy which is attached to a Record of Rights 
under section (08 of the Aot. [p. 422, col. 1.] 

The burden lies on the plaintiff to rebut that 
presumption. [p. 428, cols. 1 & 2.] 

Appeal froma desision of Spesial Judge, 


Mauzaffarpore. 

In S. A. Nos, 1013 vro 1016 awp 1024 ro 
1042 or 1919. 

Messrs. K. Sahay and Jadubans Sahay, for 
the Appellant. 

In S. A. Nos, 1013 ro 1016 or 1919, 

Mr. S. A, Sami, for the Respondenta. 

In S. A, Nos, 1024 vo 1012 or 1919. | 

Messrs. P. K. Sen and S. M. Tahir, for. 
the Respondents. 

JUDGMENT.—These matters comprise & 
large batch of appeals from the desisions of 
Mr. Boyse, the Spesial Judge of Mazaffarpur, 
given in April of 1919. Although they are 
numerous, and although they must be divided 
into two diatinot sategories, they are easily 
capable of being dealt with simultaneously 
and they all raise substantially the same 
question, They all relate to a olaim made by 
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the proprietor of the Bettiah Raj to trees 
which areon lands lying in the holdings of the 
defendants. The eirsumstanees which have 
giveu rise to this litigation are very simple 
and may be shortly summarised aa follows. 

These are all suits brought under seotion 
106 (a) of the Bengal Tenanoy Act. A 
Settlement took places in sonnestion with tho 
Mougahs eonserned and a Resord of Rights 
was finally published in 1916. Inthe Resord 
of Rights the defendants have-been entered as 
sole owners of the trees in question. The 
plaintiff brought these suits under section 
106 of the Bengal Tenansy Aot in order to 
ehallenge what had been done in the Record 
of Rights. 

Now, as I have eaid above, all these appeals 
must be divided into two categories. Appeals 
Nos. 1024 to 1042 of 1919 relate to suits in 
whioh the plaintiff framed her astion in the 
following way. l 

She says in her plaint that, although, 
assording to law, she alone is entitled to the 
full right to the timber of all the trees stand. 
ing on the ratyat: lands yet, aa she and her 
predesessors have been receiving only half 
the equivalent value of the timber, she, 
eonsequently, only slaims a half right. She 
alleges that this euetom was prevalent in 
various parganas but that, notwithstanding 
this, the entry in the khatan is that the 
tenants have a full right to the trees, whereas 
in law and equity half belongs to the plaint. 
iff. Now, in all the suits to whieh category 
the above-mentioned appeals belong the 
Assistant Settlement Offiser, Mr. Seal, by a 
deoision given on the lst of Oetober 1917, 
found that the plaintiff had suceseded in 
establishing that she had a half right in the 
wood of these trass and had proved that the 
existing entries in the Record of Rights were 
ineorreot, I may mention here that the 
Aasistant Settlement Offiser does not seem 
to have been the offiser who actually made 
the entries in the Resord of Rights. From 
these deoisions the defendants appealed and 
by a desision, dated the 17th of April 1919, 
by Mr. Boyoe, the Spgoial Judge, all these 
appeals, nineteen in number, were allowed, 
The reasons why the Spesial Judge allowed 
the appeals appear to be as follows :— 

The Assistant Settlement Offiser put the 
onus of prcving her olaim upon the plaintiff 
and, although he disearded as unsatisfactory 
the ora! eyidenee of her witnesses, he thought 
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that certain dosumentary evidenes was suff 
cient to prova the plaintiffs olaim. The 
Spesial Judge, however, was of the opinion 
that these doanments, whieh sonsisted of books 
of account kept by the plaintiff's agents in 
the Court of Wards’ Offise, were not suffisient 
to fasten any liability on the defendants 
unsupported by any satisfactory oral or other 
evidenae and that, such as they were, they only 
referred to a period not material, or, at any 
rate, not sonelusively material, to the present 
oases. 

In the second oategory of appeals Nos, 
1013 to 1016 of 1919 the plaintiff framed 
her claim in a slightly different manner; she 
alleged that, asoording to the old eustom of 
the estate, the defendants possessed rights in 
all sorts of trees in ejual shares; she 
admitted that the defendants might, in sonse- 
quanas of this sustom, be entitled to half 
rights in the timber but somplained, a3 in the 
other oases, that the Record of Rights showed 
the defentants to ba entitled to the whole of 
the rights in the trees. 

There is not really, when one somes to 
examine the form of the plaints earefully, 
very mush differense between the way in 
whish the suits in the two sategories ara 
framed. The objest of the alteration in the 
form of the first oategory of plaints is, to 
endeavour to throw, if possible, the onus of 
proving their sase upon the defendants, 

In the seaond aategory of oases the Revenue 
Officer desided that the plaintiff had not 
proved any oustom which would entitle her to 
the half share in the trees as slaimed by her. 
The desisions in these oases were given on 
the 6th of May 1918 and plaintiff appealed ; 
and on the 23rd of April 1919 the Spesial 
Judge (again Mr. Boyce) dismissed all the 
appeals ‘upholding the view taken by the 
Revenue Offiser. 

In all these sases of both eategories it is 
contended on behalf of the appellants, firstly, 
that the Assistant Settlement Officer, Mr, Seal, 
or the Revenue Officer, Mr. Phanindra Nath 
Gupta, as the ease may bo, and the Spesial 
Judge, Mr. Boyss, erred in throwing the onus 
upon the plaintiff; that is to say, in taking up 
the attitude that the plaintiff was bound 
to prove her oase and that if she failed s9 to 
do it was nofincumbent upon the defendants 
to do anything. This eontention iə based 
principally upon the sase of Maharani Janki 
Kuer of Bettiah (the same plaintiff as here) 
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v. Saudagar Ram (1) reported in the 
Patna Law Times, Volume T, at page 
921, a decision of Mullick and Sultan 
Ahmad, JJ., given on the 22nd Marsh, 1920, 
The bearing in this ease, the ociraumstanses 
of which related to thirteen suits, was some- 
what similar to those now ‘before me and is 
principally, so far as the eontention of the 
appellants is sonserned, founded upon a 
dietum there to the effeat that if, where a 
suit is brought under seation 106 of the 
Bengal Tenansy Aot, the Revenue Officer has 
the evidenee upon whioh the entry in the 
Reeord of Rights was based before him, he 
must come to a finding whether that evidense 
was sufficient to justify the entry made by 
the Settlement Offiser in the  Reeord of 
Rights and should not rely entirely upon the 
weakness of the plaintiff's evidenoe, and their 
Lordships held that, in the eireumstanees of 
that sase, if was right that, as there had been 
no finding to that effeet, the ease should go 
baok for re. hearing as to the question whether 
the defendants had proved a valid austom that 
they were entitled to the whole of the timber, 


Now, I think it is as well to try and put 
the principles of law whioh have to be applied 
to the fastsin the oase now before me in as 
simple a manner as possible The frst 
principle ie, that the ordinary law is that the 
tenant is entitled to ont the trees on his 
holding but the landlord has the right to 
appropriate the trees. The second ie, that 
when a Heeord of Rights has finally been 
published it is assumed under section 103 of 
the Bengal Tenansy Act to be sorreot until 
it is shown by evidence to be incorrect, The 
third is, that a suit brought under sestion 1060 
of the Bengal Tenaney Aot has no legal 
'eonsomitants whioh differentiate it from any 
other ordinary civil suit, By this Imean that 
the mere fast that a partienlar suit is 
instituted under seetion 106 of the Bengal 
Tenanoy Aot does not weaken the presump- 
tion of accuracy which is attached to a Record 
of Rights.under sestion 108 of the Bengal 
Tenancy Act; or, in other words, that ‘the 
institution of such a suit does not prevent 
the onus being upon the plaintiff to prove hia 
allegations or his claims. The fourth principle 
must be enunsiated at somewhat greater 
length. lIt is said, mainly on the authority of 


(1) 56 Ind. Cas. 417; 1 P.I. T. 221; (1920) Pat. 
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Raghubir Misser v. Bhajan Singh (2), that 
an entry in the Record of Rights cannot have 
the effeot of over. ruling well settled principles 
of law. Inthetease toddy palm trees stood 
upon an Ar separating the adjoining lands 
of plaintiffs and defendants; these trees were 
on the plaintifis’ side of the Ar but were 
entered in the Record of Rights as belonging 
to the defendants. It was held that the 
Record of Rights was wrong beosanse, according 
to general law, the trees belonged to the 
person on whose land they were. Tt is son- 
tended that, by an analogous prosess of 
reasoning, the general law being that the 
ownership of trees lies with the proprietor of 
the land the Resord of Rights in this ease 
sannot override that general prinsiple. In 
the sase, however, whieh I have just quoted 
the matter rested solely upon the legal 
position as I have mentioned it and I think 
that it may; perhaps, be distinguished from the 
present oase besause the position here does 
not simply rest either on so generala pro- 
position of law as existed in that ease or upon 
sircumstances so free from attendant compli- 
sations. In any event, I do not think that 
that general proposition affests the question 
of onus here. 

If, then, we look at the position whioh 
obtains in these oaser, it will be seen that it 
really is very simple. Admitting the general 
proposition of law as to the ordinary rights 
whieh exist in trees aa between a landlord and 
tenant, we have here premeating the whole of 
the proeeedings a condition of affairs whioh 
is admittedly not normal; and we, therefore, 
do not start atal] with the general proposi. 
tion of law but with the faete as they are 
fourd. What we do siart with, ther, is the 
preparation and final publication of a Record 
of Rights in whieh the defendants are shown 
as having the sole possession of the trees on 
their holding. This Resord of Rights has 
admittedly the assistance of the presumption 
that the entries are eorreot; and 1 take it 
that this presumption is direstly given by 
the law prineipally to avoid the sonstant 
attempt to re open what is assumed to have 
been tbe result of a eareful and intelligent 
looa! examination by experienced offisers of 
the rights of slaimants with due notice to all of 
them and after hearing what they have to say, 

The next stage is, that a suitis brought 
under sestion 106 of the Bengal Tenanoy 

(2) 40 Ind. Cas. 987; 2 P. L, W. 27, 
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Act by the plaintif in order to try and 
upset the entries in the Reeord of 
Rights. Now, the objest of this suit ia, it 
goes without saying, to try and show that 
those entries were wrong and it appears 
to me that there can be no other answer to 
an enquiry as to upon whom -the onus in 
such a ease lies other than that suoh onus 
ig upon the plaintiff, I sonfess that I do 
not altogether follow the reasoning whish 
suggests that, if the plaintiff fails entirely to 
pub forward evidense whieh establishes in 
any way his ease it is ineumbent upon the 
defendants to do anything. It may, of 
course, be well and properly said that if, in 
the sourse of the ease, evidense of any kind 
is prodused before the Tribunal trying either 
originally or on appeal the suit under seotion 
106 of the Bengal Tenaney Aat it is insum- 
bent upon a judicial offieer to oome toa find- 
ing after direating his mind to all that 
evidence produced before him; but further 
than this I do not think that the desision 
reported as Janki Koer v. Saudagar Ram 
(1), could really have been intended 
to go. I do not know nor ean I see why 
there should be any departure in a suit 
under sestion 106 from the ordinary methods 
by whieh evidense is adduaed,  reseived 
rejested, or eonsidered in any other ordinary 
sivil suit. 

Now, that being my view, I will endeavoar 
to apply what I eonssive to be the proper 
prineiples of law tothe fasta cf these aases 
and, firstly, fo the category of the nineteen 
appeals Nos. 1024 to 1042 of 1919 in which 
the Spesial Judge reversed the desisions of 
the Assistant Settlement Offiser. 

In these eases the onus is put by the 
Assistant Settlement Offiser upon the plaint- 
iff; he hears the plaintiff’s oral evidenes so 
far. as it relates tothe slaim tothetrees but does 
not attash any importanse to ib; but he does 
not attaeh value to certain dooumentary eyi- 
dense whish is produaed by witnesses on the 
plaintiff's behalf. He also heard oral evi- 
dense on the part of the defendants and in 
addition he had before him aertain dcenment- 
ary evidense filed on fhe defendants’ behalf. 
He same to the oonelusion that the plaintiff 
had made out her case by means of her dosu» 
mentary  evidenee and that her ease 
had not been rebutted by the evidense whish 
had been produced on behalf of the defend- 
ants. He, therefore, found in favour of 
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the plaintiff, I san see nothing whatever 
irregalar in the manner in whioh he dealt 
with thesa oases. When, however, the suit 
went on appeal to the Spesial Judge he 
took a different view of the fasts on the 
dosumentary evidenes whieh had been put 
forward on the plaintiffs behalf. Rightly 
or wrongly, he sonsidered that the dosument- 
ary evidense whish had been filed on 
behalf of the plaintiff, so far from proving 
the plaintiff’s ease, favoured that whish had 
been set up by the defendants. He hold 
on appeal that the plaintiff had entirely 
failed to dissharge the onus which was 
upon her of showing that she was entitled, 
as she elaimed to be, to half the share of 
the trees in suifand he, therefore, dismissed 
the appeal. I do not see that he did any- 
thing wrong or irregular. He sams to a 
definite finding of fact on the evidenos before 
him and desided that the plaintiff had not 
made ont herease. In my opinion, it was 
unnesessary for him to do anything further, 

With regard to the sesond eategory of 
eases, the fourappsals Nos. 1013 to 1016 of 
1919, the Revenue Offiser again quite rightly 
put the onus upon the plaintiff. He heard the 
oral evidenaa and he had dosumentary 
evidense adduaed on behalf of the plaintiff. He 
game to the conelusion that she had failed to 
dissharge the onus whieh was upon haror to 
prove her half right to the trees in question. 
He, therefore, dismissed her suit; bat I may 
add that he alao appears to have had bafore him, 
as was natural, the resords of the Sattlement 
entries. The Speoial Judge, when thesa mattera 
same before him on appes], agreed with the 
findings of the Revenue Offiser ; be discussed 
the plaintiff's evidense aud eame to the con- 
elusion that she had failed entirely to prove 
her ease either by her oral testimony given 
on her behalf or by-the dosumentary evidenae 
whish she  &ddused in support of her 
elaim. 

in my view, it is in no way possible to 
distinguish materially these appeals from the 
others. Iam uuable to see that the Speoial 
Judge or the Assistant Settlement Offiser or 
Revenue Offiser, respeatively, dealt with the 
matter in any irregular or illegal fashion and 
I, therefore, have some to the sonslusion that 
all these appeals must be dismissed with two 
sets of sosts, n 

Appeals dismissed, 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 
Orvı Suir No, 826 or 1918, 
September 1, 1918, 

Present; —Mr. Raymond, A. J. C, 
Haji MAHBUBBUX-—ArrLcisr 
tcrstis 
BUKSII BLLAHI—~Oreronenr, 

Civil Procedure Code (Act V of 1908), s. 78, 
O0, XXXVIII, v. l—AÀrrest before judgment —Money 
deposited to avoid arrest—Money, whether liable to 
attachment by other judgment-creditors, 


- Payment into Court of money by a defendant to 
avoid arrest, is payment for a specific purpose, 
viz, the satisfaction of tke plaintiff's decree, and the 
money is held for the exclusive benefit of the 
plaintiff, and is, therefore, not attachable by other 
judgment-creditors, [ p. 424, col, 2; p. 426, col, 1.] 

Mr. Rupchand Bilaram, tor the Appli. 
sant. 
Mr. Q. M. Lobo, for the Opponent. 


JUDGMENT,—The applieants, a firm 
trading under the name of Haji Mahbub Bux. 
Mahomed Ebrahim, filed Suit No. 967 of 
1918 in this Court against one Alladin 
Mitha. On the llth November 1918 the 
applieants obtained in this suit an order 
under Order XXXVIII, rule 1, for the 
arrest of the defendant before judgment, 
who was then in Bombay, and the warrant 
was sent for exeoution to the Small Cause 
Court, Bombay. On the exesution of the 
warrant, the defendant paid into the Small 
Cause Court, the sum of Rs, 3,600, being 
the amount specified in the warrant, as 
auffisient to answer the applicant’s olaim 
in the suit, and was released from arrest. 
This amount is still lying in the Bombay 
Small Cause Court. On the 13th August 
1919 the applicants obtained a deeree 
ez parte in the aforesaid suit and "on the 
95th August 1919 they applied and were 
granted an order on the Small Oause Court 
to remit the sum of Rs. 3,600 to this 
Court for payment to the applicant in the 
exeonlion of their decree. Against the 
same defendant Messrs. Buksh Elahi 
obtained an ex parte desree on the 22nd 
August 1919 for the resovery of a sum of 
Rs, 2,456 79. On the 26th August they 
applied for attachment on the said sum of 
Res, 3,600 lying in the Bombay Small Cause 
Court, whioh was granted, and an intima- 
tion was sent by wire to the Small Cause 
Court to retain the said amount until the 
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further orders of this Court, The appli- 
sant now applies under Order XXI, rule 
58, to raise the said attashment on the 
ground that the sum of Rs. 3,600 is nof 
attashable in exeention of any desree than 
that passed in the suit of the applisant 
ngainst the defendant and that it is not liable 
to rateable distribution under gestion 73, Civil 
Prosedure Code. 

Now, the proviso to rule 1 of Order 
XXXVIII is as follows:— Provided that 
the defendant shall not be arrested if he 
pays to the Offiser entrusted with the exe- 
aution of the warrant any sum specified 
in ihe warrant as sufficient to satisfy the 
plaintiffs claim; and suoh sum shall be held 
in deposit by the Court until the suit is 
disposed of or until the further order of 
the Court,” and rule 2 of the same Order 
is to the effest, that “if the defendant 
falla to show sause why he should not 
furnish security for his appearanse, the 
Court shall order him either to deposit 
in Court money or other property suffoient 
to answer the elaim against him, ets.” 
Form No. 1 of Appendix F, whieh gives 
the contents of a warrant of arrest before 
judgment, contains, inter alia, the following 
words :— These are to command yon to 
demand and receive from the said 

the sum of Rs. " gs sufi. 
cient to satisfy the plaintiff's olaim, and 
unless the said sum of Rs. ig 
forthwith delivered to you,..to take the said 

into sustody, ete.’ It appears 
to me abundantly olear, on a perusal of 
the provisions of the law referred tc by me 
above, that a payment of money by a defend- 
ant to avoid arrest, is payment for a spesifis 
purpose. It is to be & sum suffisient to 
answer tha plaintiffs olaim, and when paid 
into Court it is held in deposit, ordinarily 
till suoh time as the suit ia disposed of, It 
is, therefore, intended as a payment in satis- 
faction of the plaintiff's deeree. And when 
the plaintifi obtains a deeree, he acquires 
a lien on the amount deposited in Court, If 
the sum of Hs. 3,600 in the present oase was 
handed to the Bailiff by the defendant, then 
it was for the purpose of satisfying the 
plaintifi’s elaim ; if, on she other hand, it 
was deposited in Court in compliauos with 
{he orders of the Court, it was also for the 
purpose of answering the plaintiff's olaim ; 
in either ease, the amount may be considered 
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to be ear-marked, and as held exelusively 
for the benefit of the plaintiff, In the sase 
of Dost Mahomed v. Subramanian Ohetity (1) 
where sertain money was deposited in Court 
under Order XXXVIII, rule 2, on the arrest 
of the defendant before judgment, it was held 
that a lien was created on it in favour of 
the plaintiff from the time it was deposited, 
and that any other ereditors sould not elaim 
rateable distribution of the same, as it was 
money paid for a specifis purpose. <A very 
elaborate judgment on the point is to be 
found in the ease of Seena Vana Ramiah 
Ayyar v. Gopala Ayyar (2). The facts of 
this are analogous to the present ease. De- 
fendant was arrested before judgment and 
was ordered to be released from eustody on 
depositing in Court & sum of money suffisi- 
ent to meet the plaintifi’s slaim in the suit 
under Order XXXVIII, rule 2, Civil Pro. 
eedure Code; there was, subsequently, an 
attashment of the money by a dearee. holder 
and an adjudiesation of the defendant as an 
insolvent, it was held that the money was 
paid into Court to the general oredit of the 
action and eharged with a lien in favour of 
the plaintiff on the latter obtainig & deeree 
in his favour, artd that the attaching oredi- 
tors’ and the Offisial Reseiver’s claims were 
subject to this lien. Reference is made in 
Seena Vana Ramtah Ayyar v. Gopala Ayyar 
(2) that it has been uniformly held in 
England that where, as a sondition of grant- 
ing leave to defend the suit, money is paid 
into Court, that money is the property, 
subject to his proving his slaim, of the plaint- 
iff and that it eannob be attashed by 
the ereditors, In Gopalatyar v, Thiruvenga- 
dam Pillai (8) it was beld, following the 
English sases, that where money was bronght 
into Court by the defendant asa sondition 
of being sllowed to defend under Order 
XXXVII, Civil Prosedure Code, the amount 
paid into Court must be regarded as ear- 
marked to the aetion of the plaintiff, and in 
the event of suseess, the judgment.amount 
must be regarded as being charged upon it. 
In the present oase the applicant’s suit was 
under Order XXXV 1I, Civil Prosedure Code 
and the defendant oould not have defended 


(1) 29 Ind Cas, 714; 8 Bur, L, T. 22. 

(2) 49 Ind. Cas, 20; 41 M. 1058 at p. 1057; 35 M. 
L, J. 855. 
T 38 Ind, Cas. 481; 32 M.L., J, 508: 6 L. W, 
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the suit without the permission of the Court, 
Had the sum of Rs. 3,600 been paid into 
Court by defendant asa condition of being 
granted leave to defend the suit, if wonld 
have been appropriated towards satisfaction 
of the applieant'a desree, and would not have 
been attachable by other jud gment-oreditors, 
I oan sonceive no distination in prinaeiple 
between the ease of money paid into Court 
to obtain leave to defend a suit under Order 
XXXVII, Civil Prosedure Code, and money 
paid into Court by a defendant to avoid 
his arrest in a cuit. In both aases it is 
money paid into Court for a specifies purpose, 
and it is intended to satisfy the plaintiff who 
has been instrumental in compelling the 
deposit of the amount into Court, In view, 
therefore, of my finding that the applissnt, 
by virtue of his decree, has asquired a lien 
on the sum of money deposited in the Court 
of Small Causes, Bombay, the disenssion of 
the question whether this sum is ` assets” 
within the meaning of sestion 73, Civil Pro. 
cedure Code, besomes purely seademis, and I, 
therefore, refrain from considering it. 

I, therefore, order the attachment to be 
raised and the prohibitory order to the 
ah Cause Court, Bombay, to be diseharg- 
ed, 

I make no order as to costs, 

Attachment ratsed, 


PATNA HIGH COURT. 
SECOND Civi, ÁPPEAL No, 12 or 1918, 
Febrnary 2, 1920. 

‘Present :— Mr. Justice Sultan Ahmad, 
. RAM BILAS SINGH AND OTBERS— 
PLAINTIFF3— APPELLANTS 
té67SUS 
AMIR SINGH AND orners— 

DsrENDANTS— RESPONDENTS. 


Joint tort feasors—Inability, whether joint and 
several — Mesne profits, suit for, 


The liability of wrong-doers in tort is, as g 
rule, joint and several; but itis not an inflexible 
rule, and each case has to be decided on its own 
merits. In cases where there is no, combination 
in the deprivation of the plaintiffs by the defend. 
ants which, though wrongful, has been caused in 
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good faith in assertion of an imperfect title, the 
striot rule of joint and several liabilities cannot 
be enforced, [p. 427, col. 2.] 

Mesne profits have to be calenlated on the actual 
oubturn in the years in suib, and where the defend- 
ants have been in possession of separate plots of 
Jand within those years, mesne profits ought to 
be calculated as against each defendant on the 
basis of his possession, [p. 428, col}.] *' , 


Appeal from a deoision of the Distris 
Judge, Patna, dated the llth January 1918, 
modifying that of the Munsif, First Court, 
Patna, dated the 2ist May 1917. 

FACTS.—The plaintiffs! suit was for 
deslaration of title to the disputed lands, 
about 30 bighas of riyati kasht lands, which 
had been recorded in the Survey as againstthe 
names cf some one or other of the defendanta 
whe based their title and possession on the 
strength of an tjara bond, dated 5th February 
1897. The plaintiffs challenged the genuine- 
ness of the jara which they eharaoterised as 
a forged and fabrieated dosument. The 
allegations in the plaint were that at the time 
of the Survey operations, defendants Nos, 1, 6, 
7? and ancestor of the defendanta Nos. 2-5 
set upa needless dispute, and the Survey 
Offiser summarily entered their names and in 
paragraph 14, they alleged that 

“In spite of the names of defendants Nos. 1, 
6 and 7 and ancestors of defendants Nos. 2-5 
being entered (in the Survey papers) plaint- 
iffa have eontinued to be in possession of the 
disputed lands." 

The plaintiffs brought the sutt for resovery 
of possession and mesne profits, as they 
admitted dispossession after an order under 
seation 145, Criminal Prosedure Code passed 
in favoar of the defendants, The suit havy- 
ing been desreed, an inquiry was instituted 
for the determination of the amonnt of 
mesne profits. Defendant No. 1 filed an 
objeetion petition before the Munsif, the 
material portion of whose judgment or the 
point argued before the High Oourt was as 
follows :— 

“The purport of the defendant No. 1’s peti- 
tion of objestion is... ...... that the defendants 
have been in separate possession of the plots 
and so mesne profits should be deoreed sepa. 
rately against the defendant No. 1, the 
defendants Nos, 2.5 and defendant No. 6 
and aecording to the areas they have been 
in possession of, 

“T think the last objection of the defendant 
No. 1 may, be disposed of in a few words. 


The final ‘decree of the Appellate Court in . 
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the original suit wes passed jointly against 
the defendants Nos. 1-7. Ib is rot for this 
Court to go behind this deeree, and Jauneh 
forth into an enquiry as to which of the lands 
was in possession of whish of tke parties 
This objeetion ie, therefore, disallowed.” 

The defendant No. 1 appealed to the 
Distriet Judge, who allowed the appeal. The 
material portion of his judgment was as 
follows: — 

"This is an appeal by defendant No. 1 
againat the deoree of the Munsif, First Court, 
awarding mesne profits, The first eontention 
was that a joint deeree against all the 
defendants should not have been passed, but a 
desree assording to the area, of whieh they 
were severally in possession. The learned 
Munsif desided against this sontention on 
the ground that the decree in the original 
suit was a joint decree All that the deoree 
said was that the plaintiffs were entitled to 
mesne profits, which would be ascertained 
by the Court cn an application made by the 
plaintiffs after delivery of possession. This, 
in my Opinion, does not amount to a joint 
desree, and it is slear that, for the avoidance 
of multiplicity of suits and for tbe equitable 
determination of the liabilities of tha parties, 
the desree should be made aesording to the 
possession of the different defendants. The 
defendant No. 1 was in porsession of plots 
No. 900, measuring 1°85 acres and No. 857, 
measuring 46, in all 231 acres. The land 
of whish the other defendants were in posses- 
sion oan be ascertained from the khattan, 
and the deores should be drawn, allotting 
the liability of the different defendanta in 
proportion tothe areas under their cultivation. 

"There i8 a eross appeal with regard to 
aosts, In my opinion, as the plaintiff bas 
substantially susceeded, costs sbould have 
been awarded to the plaintiff. The defend. 
ants will be made liabla for the oeosts in 
proportion to the amounts -deereed against 
them. The result is, that the appeal is 
desrced to the extent, that the deeree will 
be modified by deoreeing the liability of the 
different sets of defendants severally, as 
indieated above and the:ate for the years 
1322 and 1223 will be taken at Rs. 20-12 2 
bigha. The cross-appeal is also allowed. The 
appellant will get his aosts of the appeal.” 





Mr Abani Bhushan Mukher'ee, for the 
Appellants, 
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Messrs, L. N. Singh and P. N. Sinha, for 
the Respondents. 


, JUDGMENT. —The plaintiffs brought a 
suit for a deslaration that they were entitled 
to 16 bighas of land in possession of the 
defendants and for a deslaration that a eertain 
sjara bond exeeuted by some members of the 
family ia favour of the defendants was & 
forgery and inoperative against the plaint- 
iffs, : 

They also asked for possession of tho said 
lands and mesne profits on &esount of the 
erops for 1914, 1915 and 1916 whieh the 
defendants had appropriated. 

The plaintiffs asserted that, though the 
Resord of Rights showed an entry in favour 
of the defendants, the plaintiffs remained in 
possession of the land in spite of that entry, 
and were only dispossessed on the 9th of Feb. 
ruary 1914, after an order under seotion 145, 
Criminal Prosedure Code, was passed 
against them. The deeree in favour of the 
plaintifis provided that they were entitled 
to mesne profits to be assertained by the 
Court below on applisation made by the 
plaintiff after delivery of possession. 

An applisation was, therefore, made under 
Order XX, rule 12, for the. ascertainment of 
mesne profits, The defendants objested on 
different grounds; one of them war, that 
meane profits should be assessed separately 
against the defendants assording to the areas 
in their possession, The first Court held 
thet the plaintiffa were entitled to mesne 
profits from the defendants jointly, as the 
deeree was a joint deeree., On appeal being 
preferred, the learned Judge held that the 
decree was not a joint dearee, and in 
order to avoid multiplieity of suits and for 
equitable determination of the liabilities of 
the defendants, he direated the ascertainment 
of mesne profits assording to the landa in 
possession of different defendants. It ie this 
part of the order whieh is mainly challenged in 
appeal, 

It is aontended by the learned Vakil ap. 
pearing on behalf of the p!aintiffs that aatiors 
for mesne profits arg actions in tort ; and all 
persons connected with the eommission of the 
tort must be held jointly and severally liable, 
and relianse has been placed on Shama Sunkur 
Ohowdhry v, Sreenath Baneries (1), Gunesh 


(1) 12 W. B, 864, 
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Sing v. Ram Rajah (2), Ajoodhya Doss v: 
Lalliee Paurey (3), Mudun Mohun Singh v. 
Ram Dass Ohuckerbutty (4) and Krishna Mohun 
Basak v. Kunjo Behari (5). 1n my opinion, 
this ground, though forsible asa rule, has 
actually no forse in the present ease. It will 
be notieed that there is no assertion in the 
plaint that there was any sonspirasy or oon- 
serted nation by the defendants to deprive 
the plaintiffs of the property. Mesne profits 
were olaimed for the years 1914, 1915 and 
1916, and it is admitted on all hands that 
they were in possession of the lands, at least 
in these years, in accordance with the Resord 
of Rights, t.¢e.,eao0h defendant was in possession 
of a separate plotof land as reeorded in the 
Resord of Rights. A reference to paragraph 
14 of the plaint will also show that the 
plaintiffs had full knowledge of the possession 
of the defendants of separate plots. Tt is 
perfestly true that the liability of wrong-doers 
in tort is, asa rule, joint and several; bnt it 
is not an irflaxible rule, and each oase has to 
be desided on its own merits. In eases where 
there is no combination in the deprivation by 
tha defendants, which, though wrongful, has 
been eaused in good faith in assertion of an 
imperfeet title, the strieé rule of joint and 
several liabilities eannot be enforasd. The 
enses relied upon by the appellants have been 
aonsidered in the resent desision reported as 
Ram Ratan Kapalt v. Aswint Kumar Dutt (6) 
and Mookerjee, J., has very lusidly disonased 
the prineiple underlying the liability of 
wrong.dcers in tort. In wy opinion, the 
eases cited above far from supporting the 
case of the appellante, only help me to oome 
to the sonclasion that the order passed by 
the Distriet Judge iu appeal is in oonsonanoo 
with law and equity. 


The learned Vakil for the appellants argues 
that ‘as the tjara, whieh waa the title deed of 
the defendants, was a deed in favour of the 
defendants jointly, all the defendants must. bo 
held jointly liable and the Court sannot 
recognise aby subsequent arrangement 
amongst them or the possession of separate 
plots of land. in my opinion, so far as mesne 


(2) 12 W. R. 38 (P. 0.); 3 B. L. R. 44 (P. O.). 
19 W. R. 218, 


1 


nd, Cas. 69; 87 C, 659 at p. 66& 11 C. £4 J, 
508; 140, W. N, 849, 
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profits are eonserned, we sannot go back to 
the year 1897, when the jara deed was 
` executed. Mesne pro‘its have to be ealoulat- 


ed on the aetnal outturn in the years in suit, . 


that ie, 1914 to 1916, and there san beno 
donbt that the defendants were in possession 
of separate plots of land within those three 
years. ` 

If I aeseeded to the arguments of the 
learned Vakil appearing on behalf of the 
appellants, I would be only sountenaneing 
a procedure where the sound rule of Joint 
liability based on sound principle would 
eoase to be aprinoiple of justica or equity, In 
my opinion, therefore, the learned Judge was 
rightin holding that mesne profits should ba 
enleulated on the basis of the possession of 
the defendants in different plots of land. 

The second ground of objestion wa, that 
the amount of mesne profits per bigha, 
whish was allowed by the Judge, was 
Rs, 20-12 annas. 

It ia sontended that this was low and the 
Judge did not, at any rate, take into account 
Re, 6 per bigha for Bhusa, but it must be 
remembered that the sost of eultivation and 
reaping has been fixed at Rs. 3 by the learned 
Judge while, as was held in Boaldeo Rat v. 
Ram Ekbal Singh (7), the eost. of sultivation 
and reaping should be fixed at one-third of the 
totalamount per bigha. Therefore, in my 
opinion, there has been no prejudise to the 
appellants. 

The third point that has been raised is 
that interest on mesne profits has not been 
allowed. This, in my opinion, is a valid 
objection, and I direot that interest at 6 per 
sent. per annum should be ealeulated on the 
meane profits of each year. The order of the 
Appellate Court with regard tc costs is 
reasonable. 1, therefore, dismiss the appeal 


with sosta. 
Apreal dismtrscd. 


(7) 61 Ind. Cas, 747;4 P, L, J. 801. 


BOMBAY HIGH COURT. 
SEOoND Orvin Appzan No, 850 or 1919. 
September 7, 1920. 

Present: —Mr. Justice Shah and 
Mr, Justice Crump. 

Tug MUNICIPALITY or SHOLAPUR— 
DEF£NDANT—ÁPPELLANT 
tersus 
ABDUL WAHAB SHAIK CHAND— 


PLAINTIFF — RESPONDENT, 
Bombay District Municipal Act (III of 1901), s, 96 
~ Permission to build, whether can be revoked, 


A permission to build granted under section 86 
of the Bombay District Municipal Act cannot be 
revoked, (p. 430, col. 1.] 


Seeond appeal from the desision of the 
Assistant Judge, Sholapur, in Appeal No. 120 
of 1917, reversing the desree passed by the 
First Class Subordinate Judge at Sholapur, 
in Oivil Suit No, 1675 of 1915. 


Mr. Rangnekar (with him Mr, 
Gokhale}, for the Appellant. 

Mr, Q. 8. Muigaokar, for the Respondent. 

JUDGMENT. 

Saan, J.—' The question of law that has 
been argued in this appeal is, whether the 
defendant, the City Munisipality of Sholapur, 
had the right to aancel the permission grant- 
ed to the plaintiff to build on a sertain plot 
of open ground near his house The right 
to sansel the permission is elaimed on the 
ground, first, that the sale of the plot in 
question is not evidenéed by a writing signed 
and sealed as required by seation 40, sub. 
seation (6), of the Bombay Distriat Munisi. 
pal Aot (IIL of 1901), and, secondly, that 
the plaintiff purchased the said plot subjeat 
to the eondition that it was to be used for 
putting flower pots, &s., dh), 


N. F. 


The facta nesessary to sppresiate the 
argument are these: In January 1913 the 
plaintiff applied to the Munieipality for the 
purehace of the plot of ground in question, 
In the application he stated as follows :— 
"The place...may begiven to me for the 
purpose of plasing flower pote, d&s, dia.” 
His neighbour Imam Mahomed joined in 
applying for the remaining part :.of 
the open plot. The Managing Committee of 
the Munisipality desided to sell the land at 
two anuas per square footon ‘usual terms.’ 
This sale was sanctioned at a General Meeting 
of the Munisipality, as required by eub-sec. 
tion (3) and by the Commissioner, as requir- 
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ed by sub-section (2) of sestion 40. The 
Munieipality reseived the prise of the land 
(Rs. 49.8.0) in November 1913 and it is 
now found by the lower Appellate Court 
that the possession of the land was given to 
the plaintiff. 

The plaintiff applied to the Munioipality 
for permission to build on the plot in Ostober 
1914, On the 21st Ostober he was asked to 
submit a plan of the proposed building; and, 
ultimately, on the 29th November the permis- 
sion was granted by the Chief Offieer, who 
had authority to do aso, subjest to sertain 
direstions as to windows and doors. The 
plaintiff appealed to the Managing Committee 
for a modifieation of the said  direotions. 
The modifisation applied for was allowed 
by the Managing Committee on the 20th 
Mareh 1915. Apparently, when the plaintiff 
sommensed to build, his neighbour Imam 
Saheb applied to the Munieipality, on the 5th 
May 1915, complaining of the permission grant- 
ed to the plaintiff. The Municipality sanoelled 
the permission granted to the plaintiff on 
the 26th May 1915, Both the grounds now 
urged in support of the eancellation. are 
referred to in the order communioated to 
the plaintiff. In terms, it direeted- the 
plaintiff not to build until further orders 
whieh . would be issued when the matters 
relating tc the sale.deed and the sondition 
as to keeping the plot open were settled. 
He was informed that he would be proseeuted 
under sestion £0 if he disobeyed the orders. 
The plaintiff sued the Munisipality for 
damages and injunction in respeet of this 
order asneelling the permission already 
granted. The Trial Court dismissed the 
plaintiff's svit, and the lower Appellate 
Court allowed his slaim for injunetion and 
damages to the extent of Hs, lt with pro- 
portionate costs. 

In the appeal before us it is conceded on 
behalf of the Munisipality, and it is elear on 
the decisions of thia Court, as also on the 
provisions of sestion 96, that, apart from 
the special grounds urged on their behalf, 
the permission onse granted to a person to 
build eannot be rewoked. ]1tis urged, how- 
' ever, that on the spesial grounds, which 
are already stated, the Municipality had the 
power to revoke it. 

As regards the first ground, it is urged 
that the non-compliance with the provisions 
of section 40, sub-seation (6), is fatal to 


the plaintiff's title to the land and to bis 
right to build, ae, under sub-seotion (7), the 
eontrast is not binding upon the Municipality. 
In support of this argument Mr, Rangnekar 
has relied upon Young v. Leamington Oorpora- 
iion (1). It is pointed out that the equit- 
able sonsiderations on aesount of the aon. 
tract being exesuted have no applioation 
to osses where the formality for somplet- 
ing a eoniraot is preseribed by a Statute 
relating to publie bodies, and that the 
considerations based on  exeouted and 
exeentory contracts are confined to those 
oases, in which the oontracts are required 
to be under seal, by the common law, On 
the other hand, on behalf of the plaintiff it 
is urged that the transfer of owner. 
ship is somplete as the purehase-money is 
paid to the Municipality, and the possession 
transferred to him, under sestion 54 of the 
Transfer of Property Act, that the absense 
of a writing as required by seation 40, snb. 
sestion (6), is due to default on the part cf 
the Munisipality, that they eannot be allowed 
to plead their own omission to comply with 
the requirements of law as creating a defect 
in title which is otherwise complete, It is 
also urged that, in spite of the statutory pro- 
visions as to the formalities to be observed 
in sueh contrasts, this Court has recognised 
the justise of not exoluding considerations 
based upon the eontraet having been exeeuted 
or being merely exeeutory in adjusting 
the rights of the parties and relianee is 
placed upon the observations in Abaji 
Sitaram v, Trimbak Municipality (2). The 
ease of Ahmedabad Municipality vy. 
Sulemanit (3) is another instanse in which 
the same learned Judges aceepted the 
differentiation between executed and 
exeoutory sontrasts in relation to Munieipa- 
lities, which were then governed by the 
corresponding provisions of section 30 of 
Bombay Aot IL of 1884, It is further 
urged that the possession of the land, 
whieh the plaintiff has obtained lawfully in 
pursuanoe to a sale, sannot be disturbed 
by the Maunisipality  aeoording to the 
ratio decidend: in Bapu Apajt v. Kashinath 
Sadoba (4). These arguments require osre. 


(1) (1888) 8 App. Cas, 517; 52 L. J. Q. B, 713; 
49 L, T. 4; 31 W, R., 925; 47 J. P, 660, 

(2) 28 B, 66; 5 Bom, L. R. 689. 

(8) 27 B. 618; 5 Bom. L. R. 592, 

(4) 89 Ind. Cas, 103 41 B.]488 at p. #41; 19 Bom, 
L. E, 109, 
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ful consideration, and will have to be gonsi- 
dered when the question arises for deoision. 
I desire to express no opinion in this oase as 
to the effeat of non-somplianese with the pro- 
visions of section 40, sub-sestion (6) on 
the plaintiff's title to the land or to his 
right to retain possession thereof against 
the Munisipality. It is sufficient for the 
purpose of this appeal to hold, and ao far 
I feel olear, that non-compliance with the 
provisions of seotion 40, sub seotion (6), 
affords no justification on the faeta of this ease 
for sanselling the permission granted by the 
Munisipality under section 96 of the Bombay 
District Munisipal Aet, The order issued 
purports to ba a sort of provisional order 
which is not contemplated by the section; 
and the purpose and the asheme of section 96 
do not lend any support bo the suggestion that 
the Munisipality aan cancel the permission 
granted under the section on suah grounda. 
I do not see any reason why the rotio 
decidendi in Kareem Ranjan v, Emperor (5) 
and Vithal Dhonddeo vy, Alibag Munici- 
pality (6) should not be applied to the 
present ease. Whatever the rights of the 
Munisipality against the plaintiff in respest 
of this land may be, 1 am olear that the 
permission granted under section 96 sannot be 
revoked and that the fasts stated aboye do 
not afford any ground to refuse fo the 
plaintiff a relief by way of injunction confined 
to the order in question, 

As regards the second ground, that the 
sale is subjest to the oondition that the 
plaintiff was not to build on the land in 
question, I do not sse how it ean be admitted 
as B justification for sancelling the permis- 
sion onse granted. As the relief by way of 
injunction is discretionary, the  siroum- 
stance, if established, may afford a 
grourd for not granting it. But there is no 
finding of the lower Appellate Oourt to that 
effest in favour of the Municipality; and 
there is praotiealy no evidence that the 
sale was subjeet to that oondition beyond 
the statement in the plaintiffs applieation 
whieh I have already mentionel. Such a 
statement is vague, and not suffieient to 
make the sale subjeet to such an onerous 


(5) 39 Ind, Cas. 298; 19 Bom. L. R., 65; 18 Cr. L, 


* 458 es 
(6) 47 Ind. Cas, 145; 42 B. 629; 20 Bom. L, R, 


condition, There is nothing in the papers 
put in from the Municipal resords to show 
that the sale was subjest to this eondition. 
The expression “usual terms" used in the 
resolution of the Managing Committee ia 
nob shown to indisate such a oondition, 
Under the oiroumstanoes:, the sale must ba 
taken to be an ordinary sale of the open 
plot for the purpose of this appeal. 

I would, therefore, dismiss the appeal 
and sonfirm the deoree of the lower Appellate 
Court with coats, without prejudiss to the 
right of the Munisipality, if any, that may 
be established hereafter to the ownership or 
possession of the plot in question, 

OnRuwP, J.—It is unnecessary for me to 
recapitulate the facts of the ease which 
have been already stated in the judgment 
delivered by my learned brother. The gist 
of the defense is sontained in paragraph 7 
of the written statement and it is two-fold 
in ita nature., The defendant Municipality 
alleges, first, that the sale to the plaint- 
iff was aubjest fo a oertain oondition, 
and, secondly, that the sale was not com. 
pleted in the manner required by sestion 40 
of the Bombay Distrio$ Munisipal Aet (ILI 
of 1901), and, therefore, eonveyed no title 
to the pliantiff, The first of these defences 
clearly fails, For, if was practically 
conceded in the argument before us that, 
beyon Athe vague statement in the plaintiff's 
applica ion, there was no evidense that 
any 00: lition was attached to the sale. The 
plaintiffs application merely says that 
he requires the land for the purpose of 
plaeing flower pots, ets, and it would be 
impossible to argue from that alone that the 
two parties ta this sontract for sale consent: 
ed that no building should be erected on 
the land. The suit was filed on the %6th 
November 1915 and the position on that 
date was there had been no  doaument 
exesuted as required by sestion 49 of the 
Bombay Distriet Muniaipal dot. The result, 
to put the ease of the defendant at its highest, 
was that there was only a sontraet for sale. 
It bas been found that the plaintiff was 
put in possession of the’ property and paid 
the purchase prise, and as against his 
vendor he sould have maintained his 
position by slaiming spesifie performanes of 
the eontract as also on the ground that he 
had & charge for the purehase- money, as 
allowed by section 55 (8) (b) of the Transfer 
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of Property Act, A claim to enforce spasifia 
performanee isa good defenee to a suit for 
ejectment as has been desided by this 
Court in Bapu Apajé v. Kashinath Sadoba (4). 
In these sireumstances, ib appears to me 
that the question as to the exact title of 
the plaintiff besomes irrelevant for the 
purpose of thie suit. Itis enough to say 
that he had a title to possession whish was 
sufficient to enable him to apply to the 
Munisipality for the purpose of erestinga 
building. Indeed, for the purpose of section 96 
of the Bombay District Munisipal Act, it 
appears to me that the question of title is 
altogether irrelevant. I do not think tbat 
it was ever intended that a Munisipality 
should, under that sestion, make inquiries as 
to the exast title of the applicant or 
that a flaw in the applicants title would 
be & ground for refusing permission. 
However that may be, it is admitted here 
that permission was given, and that 
permission having been given, I agree 
that it sould not be cancelled by the 
Munisipality as bas already been decided 
in Vithal Dhonddev v. Altbeg Muntc!pality 
(6), 

In this view of the sase, it is unnecessary 
to eonsider whether the deoision in Abaji 
Sitaram v. Trimbak Municipality (2) applies 
here or not. Butin view of the remarks of 
the lower Court and, in deferenee to the arga- 
mente advanced here, it is, 1 think, desirable 
io point out that, so far as the judgment in 
that ease applies the rule of Common Law 
as to eontraete under seal, itis to some 
extent  ob:ter, For the learned Chief 
Justica says that, to consider the point, it is 
nesessary to travel outside the pleadings. 
Farther, it must be remembered, that it is 
& desision on a Statute which is no longer 
in foree, It is diffisult to say, even if it 
were applied here, that it fits the facts of 
this ease, The fasta of that oase lay down 
that a Corporation oan sue on a eontract 
which should have been under seal in spite 
of the omission of that formality where there 
ia exeouted consideration, That is not exactly 
the oase before us, “and it is, therefore, not 
necessary to oonsider how far that degi- 
sion ean be resonoiled with the denision 
of the Honse of Lords in Young v. 
Leamington Oorporation (1) and how 
far the rule of English Common Law aan 
prevail either in Hnogland or in India 
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against Statutes containing restrictive 
visions as to the form of corporate 
trasts. These are questions which 
require sonSideration when & proper 
&riseg. 

For these reasons, I agree with the order 
proposed. : 


pro: 
oon- 
will 
ease 


Appeal dismissed, 
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Will—Reversionary heirs excluded —Swuit to declare 
Will forgery—Burden of proof. 

In a suit by the reversionary heirs of a deceased 
Hindu to have it declared that a Will alleged to 
have been executed by him, whereby they were 
deprived of the succession to his estate, is a 
forgery, the onus of establishing without reasonable 
doubt that the Will propounded is the Will of the 
deceased, rests on the defendant, [p. 432, ool 1 
p. 459, col. 2; p. 440, col. 1.1 


Appeal from a judgment and deseree of the 
Allahabad High Court (Justiee Sir P, C, 
Banerji and Mr, Justice Tudball,), dated the 
28th February1916, reversing a judgment and 
deoree of the Subordinate Judge, Mirzapore. 

Mr. L. DeGruyther, K. O , and Mr. B, Dube, 
for the Appellants. 

Sir William Garth, K, O., for the Respond. 
ents. , 

JUDGMENT, 

Me. AMEER ÁLr— The litigation whieh 
has given rise to this appeal relates to the 
property of one Ram Narain, a Hindu in.. 
habitant of Chunar, belonging to the 
Agarwala oaste, who is stated to have died 
at Mirzapore on the 30th November 1912, 
under oirsumstances to whieh reference 
will be made later. Ram Narain had a 
brother named Lasbmi Narain, who had 
predeceased him on the 25th Oestober 1911, 
leaving three sons who are plaintiffs in 
this suit and appellants bsfore fhe Board. 
Ram Narain on his death left him surviy- 
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ing, besides his nephews (the brother's sons), 
a niece (a sister’s daughter) and her three 
sons, all of whom are defendants tothe action 
and respondents on the appeal. It is also 
in evidenss that one of the sons of Ram 
Narain’s sister is still alive. 

As already indicated, the sontest is be- 
iweenthe nephews of Ram Narain on one 
side and his sister's daughter and her three 
Bons on the other. 

After Ram Narain’s death there were 
sertain mutation proseedings in the Revenue 
Courts, and Baisakha, the niese, sueceeded 
in obtaining an order for the registration of 
her name in the Revenue Register on the 
strength of a Will alleged to have been 
exesnted in her favour by Ram Narain two 
or three days before his death. The plaintiffs 
(the nephews) thereupon bronght the present 
action to have it deslared that the Will waa 
a forgery and that Ram Narain died intestate 
without making any disposition of his prop. 
erly and that consequently they, as his 
nearest male reversionere, are entitled to the 
susesssion to his estate. The defendants 
alleged that the impugned dosument was 
genuine and duly exeouted by Ram Narain. 
On the fasts of the oase, therefore, the real 
issue to be tried was the faetum of the Will, 
The Trial Judge held against iis genuineness 
and deoreed the plaintiffs’ claim. The High 
Court on the defendants’ appeal eame to a 
different sonelusion, and accordingly reversed 
the Trial Judge's deeree and dismissed the 
suit. Hense the appeal by ths plaintiffs to 
His Majesty in Counsil. 

It has been sontended on their behalf 
that, as their right as tke legal heirs of 
Ram Narain is indisputable, the onus of 
establishing, without reasonable doubt, that 
the Will propounded is the Will of Ram 
Narain, rests on the defendants. Before 
entering upon a consideration of this question 
it is nesessary to mention a few preliminary 
fasts. The two brothers, Laehmi Narain 
and Ram Narain, who were subjeet to the 
Mitakshara Law, entered into a partition in 
1t66, when the village of Sheopur fell to 
Ram Narain and it was subseqaently entered 
in his name in the Revenue Register. At 
the time of Lashmi Narain’s death, he and 
Ram Narain were living in separate houses 
though in the same town, viz, Chunar, It 
is alleged by the plaintiffs that on his 
death-bed Lashmi Narain besought his 
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brother to take charge of his sons, who wore 
still young and inexperienced, and that Ram 
Narain eonsented, In order to oarry out 
faithfully the sharge entrusted to him, he, 
it is further alleged, withont abandoning his 
own house, same to reside in Laehmi 
Narain’s house, and had most of his work 
done by his nephew’s gomashias and his 
accounts kept in the same books. These 
allegations are supported by a number of 
witnesses who appear to be respeotable people, 
But over and above that, the plaintiffs 
have produesd their aecount-books, the 
genuineness of whieh does not seem .to have 
been eballenged, whieh show reseipts and dia. 
bursements on assount of Ram Narain. Upon 
these facts the plaintiffs had put forward a- 
legal contention of re-union, but it was 
abandoned at a very early stage of the trial. 
It is to be observed that the defendants who 
took possession of Ram Narain’s house and 
effects on the night of the 30th November 
or early the following morning, immediately 
after his death and aremation, have not 
produseda single assount-book of his to 
sontradiet the plaintiffs! ntory. Nor have 
they salled Jogeshwar, who they allege 
was doing Ram Narain’s work in his own 
house, The evidense they have called to 
rabut the inference from the above fasts, that, 
until Ram Narain left Ohunar on the lèth 
November, he was on good terms with hia 
nephews, will be referred to later. 

It is to be mentioned that Baisakba with 
her sons ordinarily resided with her husband 
in his house at Mirzapore, where he had a 
place of business, Ossasionally, she same to 
Ram Narain at Chunar, In November 
Radha Kishen, one of the sons of Baisakha, 
was staying with his wife. at Ram Narain's 
house; evidently he had been there some 
time before. There is no doubt, in fact it ig 
not disputed, that at the time of the alleged 
exesution of the Will and his death, two 
days later, Bhawani Prasad, Baisakha, 
her eldest son, Jiwan Das, a young man of 
23 years, and a younger son, Madho Prasad, 
were in their house at Mirzipore the whole 
of the time. Only Radha Kishen, the second 
son, was, as already stated, at Chunar. At 
the time he was examined in Court, he gave 
his age as 21; he sould thua have been only 
19 when the eventa under consideration took 
plase, [t is material to bear in mind the age. 
of this youth in sonnestion with another 
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feature in the ease. 

On the 15th November, Ram Narain 
left Chunar for Allahabad. There is an 
entry in the books of aesount prodused by 
the plaintiffs of a payment of Rs. 100 to 
Ram Narain on that date in the following 
terms — 

Debited to Baba Ram Narainji Ketak 
Sudi Cth paid in oash through self when. 
going to Allahabad for purshasing tin, &9., 
aud a gate.........Rs. 100.” 

The oral evidense is to the same effeat, 
Narsingh Daa, one of the nephews, who kept 
the sash, saya as follows : — 

' Before hia death, Baba Ham Narain 
went to Allahabad to purchase tin and iron 
gate. He went there in November 1912; at 
the time of his going he tock Ra. 100 
from me, The eash nsed to be kept with 
me." 


There is no shallenge cf the entry in 
the sross-examination of this witness or of 
the faot that Ram Narain took the money 
for the purpose stated. Radha Kishen, 
however, states that Ram Narain had told 
him bolora starting that “he was going 
to Mirzapore for some Courtework.” There 
is no suggestion anywhere or by any other 
witness that Ram Narain had avy ' Court. 
work” in Mirzapore, or that he went there to 
transact it. In faot,- it ig admitted on the 
defendants’ side tbat Ram Narain went first 
to Allahabad and eame to Mirzapore from 
there. The statement of Radha Kishen 
appears to have been made with the objest of 
aeeounting for Ram WNarain’s presence at 
Mirzapore. 


There is absolutely no evidenee regarding 
Ram Narain’s movements in Allahabad ; 
where he lodged, whom he saw, or on what 
date he arrived at Mirzapore. The next ho 
ia heard of is on the 27th November, in 
relation to the Will in question. On that date 
a petition purporting to be signed by Ram 
Narain "by the pen of Bhowani Prasad" was 
presented to the Sub. Registrar to attend at 
his residenae to register a Will, The petition 
js as follows :— 

" Application of Bin Narain Agarwale, 
resident of Muhalia Gangeshwar Mahadeo in 
Chunargarh, at present residing at Muhalla 
Parani Bszazi, in the sity of Mirzapore, 
through Babu Bhawani Prasad Agarwala, 
` his son-in-law,” 
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"The petitiener begs to state as follows :— 

“The petitioner haa made a Will in favour 
of Baisakha Bibi, hia sister’s daughter, aud 
the son of his sister’s daughter and he wishes 
to get it registered. Buton sosount of old 
age and ilinese, he cannot attend the regia. 
tration offise and get it registered. He, 
therefore, files this application and prays that 
it may be registered by sommission at the 
house of Babu Bhawani Prasad Agarwala, 
in Muhalla Purani Bazazi, in the sity of 
Mirzapore. 

" Dated the 27th November 1912. 

“Written by Parmeshri Prasad, slerk. 

" Signature of Babu Bam Narain by the 
pen of Bhawani Prasad. 

" Filed by Munshi Jugal Lal, Mukhtar.” 

The reasons given for hia non-attend- 
ange at the Sub.Registrar's Offies are “ old 
age and illness.’ Ram Narain was in 
perfest good health when he left Chunar. 
This fast Radha Kishen admits in his evi. 
dense, A oonsideration of the evidence of 
the only two witnesaes to the Will who 
have been examined in the ease, and who 
affixed to it their signatures on the 27th, 
shows that the statement in the petition 
about Ram Narain being ill may have been 
a mere stratagem to avoid personal attendanse 
aud getting the Snb-Registrar to aome to 
the house, 


Sital Prasad, one of the above-mentioned 
witnesses, states In oross-examinstion s- 

“ His (Ram Narain’s) hand did not shake 
at the time of affixing his signature. He 
affixed his signature like a healthy man..., ... 

„Rim Narain did not appear to be ill." 

Thakur Prasad, the other witness, says :— 

“Ram Narain did not appear to be at all 
ill on that day. He grested me from the 
sot while* sitting. When I wentin I asked 
him how he was doing. He told me he was 
suffering from cough.” 


On that day, assording to these witnesses, 
he was perfectly well, barring a cough, He 
lf Ram Narain beeame 
so ill in the intervening two days as to 
causes his death on the 30th, it is unnatural 
and improbable to suppose that no medical 
man should be aalled in, and that he should 
be allowed to die totally neglested without 
medical advise. The seondition of Ham 
Narain, when he same to the hofse of 
Bhawani Prasad and Baisakha, the nature 
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of his illness and the eireumstanees aonnected 
with his death are all enshrouded in mystery, 
The three adult people. who sould have 
given evidence as to the eause of his death, 
viz, Bhawani Prasad, Jiwan Dass and 
Baisgkhs, have not been called as witnesses. 
The Will bears date the 27th November: 
it purports to be written by one Parmeshri 
Prasad alias Babu Lall, “resident of Muhalla 
Wellesleyganj, sity Mirzapore,” and bears 
the signatures of four witnesses, Situl Prasad 
Agarwala, Sri Ohand Agarwalla, Thakar 
Prasad Misra and Jagarnath Khatel, The 
dosument was written in the Urdu language 
in Persian oharaster and begins with the 
usual preliminary :— 


"I have become old and life is uneertain, 
and I do not know at what moment I shall 
breathe my last; and 1 have no isene,” 

It then preceeda to deolare as follows :— 

'" Musammat Baisakba Bibi, wife of Babu 
Bhawani Prasad  Agerwale, resident `of 
Muhalla Purani Bazszi, sity Mirzapore, is my 
own niece, (7. e, sister’s daughter), she used 
to live jointly with me; [ have brought her 
up 88 my own daughter and have celebrated 
her marriage, and she often stays at my 
house and renders me obedience and service. 
Onee 1 fell ill, and during that illness of 
mine she nursed me in a manner in whish 
perhaps my own daughter would not have 
nursed me. Soa I, the sxeontant, am very 
much pleased with her." 


Then, after desoribing the partition between 
Laehmi Narain and Ram Narain in 1666, 
the devise to Baisakha isin the following 
terms :— 

“For the perpetuation of my name and 
continuance of the family and for benefit in 
the next world, it is necessary to make proper 
arrangements. Hence], the exeeutant, while 
in fall possession of my faonlties and five 
senses, have, of my own free will and aosord 
and without eoeroion or sompulsion, exesuted 
this Will in respeet of the properties specified 
below in favour of my niese, Musammat 
Baisakha Bibi, wife of Babu Bhawani Prasad 
Agarwala, and my grand-sone, (2. e., Nawas- 
gan’) Baba Jiwan Das alias Nanku, Babu 
Radha Krishna and Babu Mahadeo Prasad, 
sous of Babu Bhawani Prasad Agarwalla, 
residents of Muhallah Purani Bazazi, sity 
Mirzapore, and have made the following aon- 
ditions binding.” 
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The first condition ts that the testator 
shonld remain in possession of his entire 
property during hia lifetime. (As Ram 
Narain, if be made this Will, died two 
days after, the provision is not of much 
eonsequenco), He provides that Baisakha 
should come into possession after his death. 
The sceond oondition is that, on her deoease, 
ber sons should taks the entire property as 
absolute owners. The. third oondition rung 
thus :— 

After my death, my funeral ceremonies 
should be performed by my grand.sons assord- 
ing to the custom and usage of my family. 
But my nephews (4, e, brother’s sons) and 
others shall not toush my aorpse. They are 
strietly prohibited from doing so,” 

Then there sre some minor legasies left 
to a Mussalman womau, named Amirjan, 
who is said to bave been in his keeping, 
"The rest ts unimportant. Then come the 
details of the properties which consist of 
the village of Sheopur, a godown. a bungalow 
and a house, all in Chunar. 

Oa the morning of the 23th, between 
10 and 11, the Sub. Registrar, pursuant to 
the petition of the previous day, presented 
by Bhawani Prasad, same to his house. He 
says he was taken inside, where he found 
a man sitting on a sot or ahair, he does not 
remember whioh, who was identified to him 
as Bam Narain by two men, one Mahadeo 
Prasad, tbe other Bisheshar Malviya. This 
man Bisheshar died after the mutation 
proceedings, but his deposition in the Revenue 
Oourt has been put in in this oase. The 
Sab-Registrar, of oourse, did not know Ram 
Narain, nor did he know Bisheshar, but he 
knew Mahadeo Prasad, who had worked as 
an extra slerk in his offiae, He says that 
the man identified to him as Ram Narain 
appeared to him ill He asked him the 
usual questions, and on reseiving what he 
o»nsidered satisfactory answers, registered 
the document tendered to him for that 
purpose, [t is said that the original Will 
was made over from the Registrar’s Office 
to Bhawani Prasad under instructions given 
by Ram Narain, that Bhawani Prasad , 
entrusted it to Radha Kishen and that 
Radha Kishen lost it in the course of a 
railway journey from Mirzapore. To these 
facts referenee will be made later. As the 
dosument is ssid to be lost, sertified sopy 
has been put in in evidence. The Registra- 
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tion endorsement on this sopy is as fol. 
lows:— 

“Baba Ram Narayan, son of Ganga Prasad, 
easte Agarwala, by ossupation a Zamindar, 
ab present residing at Purani Bazazi, sity 
Mirzapore, presented this dosument himself 
at his residenee, where I, the Sub Registrar, 
have come myself to-day, the 28th November 
1912, between the hours of 10 and 11. 

$ ' (Sd. ) Mahmud Hasan, Sub. Registrar. 

“ (Sa, ) Babu Ram Narayan in autograph. 

"The exesution and sompletion of this 
dooument were admitted by Babu Ram 
Narayan aforesaid. Le exesutant was 
identified by Mahadeo Prasad, son of Bəni 
Prasad, caste Kayasth, oeeupation service, 
resident of Kachwa, Talut Chunar, and by 
Bisheshar Malviya, son of Dəbi Prasad 
Malviya, oaste Brahman, ossupation ressiving 
rent of houses, resident of Dhundikatra, sity 
Mirzapore, The exsoutant was told about 
the word strusk onf and the werd written 
abovethe line and he admitted the same. 
Mahadeo Prasad, witness, is known to me per- 
sonally. The exesntant is ill, and hia real 
plasa of residense is said to be in 
Ohunar. 

Z (Sd. ) Babu Ram Narayan, in autograph, 
thumb impression. 

" (Sd) Mahadeo 
autograph, 

“ (Sd) Bisheshar Malviya in autograph.” 

The Sub. Registrar did not know 
Bhawani Prasad at the time, but only 
same to know him sinee the mutation pro- 
aosdings. 

The copy appeara to have bsen reseived 
by Bhawani Prasad on the 2nd Dasember; 
and Radha Kishen in his evidense deposes 
that Bhawani Prasad, his -father, made it 
over to him on the day following, viz, tha 
3rd Desember, He states, farther, that on 
the lith he took the Will with him from 
Chunar to Mirzapora a3 Baba Biudeshri 
Prasad, one of the plaintiffs, had made au 
applisation for mutation, and he brought 
the Will to have a draft prepared for a peti. 
tion of objection. The rest of hia state. 
ment had better b& given in his own 
words :— 

"f hada draft prepared, On the llth 
Dasember 1912, L returned to Ohunar from 
Mirzapore by the 9 o'slosk night train. I took 
the Will with me. Ido not know how it got 
lost on the way. There was a ‘basta’ 
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(bundle) of papers in whish were two leaves 
of foolasap paper, two stamps of the value of 
eight annas eash, and the draft petition of 
objection and the Will. The whole bundle got 
lost. Inthe morning when I got up after 
sleep, my brother, Jiwan Days, said to me, 
"Where is the Will? Keep it safely.’ I bad 
taken with me one more bundle from Mirza- 
pur, containing alothes, ete, to be given 
to the Brahmans in eonsequenes of Ram 
Narain's death, I had taken this bundle to 
the house and kept it at the plass where I 
slept. In the morning I looked and found 
that the bandle of clothes was there, but not 
the basta (bundle of papers) sontaining 
the Will. On the 12th Desember 1912, I eame 
to Mirzapore by 9 o’closk motor (train), and 
wont to the house of Munshi Bhagwan Pra» 
sad, Pleader. I brought my father also with 
me, Itold him (Bhagwan Prasad) every- 
thing. Munsht Bhagwan Prasad told me to 
present an application to the Collestor. He 
prepared a draft for the application. I had 
it faired out by a elerk and sent it to the Col- 
lector under a registered cover." 

16 is to be observed that in his petition 
to the Magistrats of the 12th Dasembar 
reporting ‘the loss of the dosument, he 
givea & totally different reason for his visit 
to Mirzapore on the llth Dasember. He says 
as follows : — 

In  eonneotion with the funeral 
seremonies of the deeeased the patitioner 
had to visit Mirzapore and Chunar to collect 
requisites and (necessary) artieles, ete., and 
he used to keep with him the ‘basta’ 
(bundle of papers) osontaining the Will 
also. The petitioner does not know where 
he lost the said ‘basta’ (bundle), whether on 
the way or in the Railway. The petitioner 
did not miss it at all, To day the petitioner 
on being asked by his brother Jiwan Das to 
lat him have the Will, searahed for it, but 
did not find it,” 

He admits that he gave no information, 
as is invariably the eourae taken in such 
oases, either at the Polise Station or at the 
Tahsil Offise, regarding the loss of the 
papers. The application whish was sent 
to the Collestor on the 12th appears to 
have reached that officer on the 1th, and 
he dirested an enquiry by the Polioe, The 
report of the Polise has been put in in 
evidense, and shows that the Police Offiser 
who sondueted the enquiry had osonsider- 


^ 486 | 
BINDESERI PRASAD V, BAISAKHA BIBI, 


able suspicion about the bona fides of the 
alleged loss, There is no other evidenoe 
as to the fast that the Will was lost by 
Radha Kishen under the cirsumstanses 
desoribed by him, and his statements 
stand absolutely ^ uneorroborated. The 
Pleader Bhagwan Prasad, whois said to 


have been consulted as to the steps to be 


taken with regard to notifying the loss to 
the authorities, has not been examined nor 
has Bhawani Prasad, the father, who is 
said to have aesompanied Radha Kishen, 
given his evidence. The ease as to the 
alleged loss rests on the sole, solitary evi- 
denos of Radha Kishen. The plaintiff's 
ease is, that the doenment was deliberately 
destroyed or lost with the objest of evading 
& comparison of the signature of Ram 
Narain on the alleged Will and his genusinp 
signatures, 

Out of the four witnesses to the "Will, 
Isbri Chand and Jagannath baye not been 
examined. No reason has been assigned 
fo explain why they were not called, 
Parmeshri Prasad, the writer of the Will 
as also of the petition of the 27th Novem- 
ber, also has not been examined. He 
sould have told us how this disputed dosu. 
ment dame into existence. He sould 
have stated whether the Will was copied 
from a draft, or whether it was diotated by 
, Ram Narain off-hand, and what his sondi- 
tion was at the time when he diotated it, 
Radha Kishen, the only member of the 
family who has deposed in the case, was at 
the time in Chunar, and he had no know. 
ledge of the fast that Ram Narain was ill 
or of his subsequent death, or of the faat 
.of his exesuting a Will until the family, 
sonsisting of his father, mother and the 
two other sons Jiwan and Madho Prasad, 
arrived at Chunar afier sremating the 
body of Ram Narain. He naturally 
knows nothing of the oireumstanoees oon» 
nested with the Will or of its genesis, No 
person has been aalled to state that 
"Ram Narain, at anytime previous to the 
exeaution of this dosnment, ever gave ex. 
| pression to an intention of bequeathing his 
property to his niese aod grand. nephews, 
It is natural to suppose fhatif he had any 
such intention, he would have eonsulted 
. some Pleader at Allahabad or at Mirzapore, 
The genesis of this dooument is enveloped in 
mystory, end the people who. sculd have 
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explained all the sireumstaness and who 
have beneSted underit have not been salled 
as witnesses. 

The story of its exesution and attestation, 
therefore, depends entirely on the statements 
of Sital Prasad and  Thakurdas eoupled 
with the evidenae of the Sub.Hegistrar so 
far as it goes, Some additional support is 
derived from the statementa of the Patwari 
Jagdamba and of Bisheshar, one of the 
identifiers of the alleged exeautant before 
the Sub Registrar. Sital Prasad states 
that a servant of Bhawani Prasad oame to 
gall him, that when he went there Babu 
Ram Narain told him that he had exeouted 
a Will in respect of hia property, and asked 
him to witness the same, He goes on then to 
BAy i— 

“ I told him very well, then he took outa 
paper written in Persian eharaster and gave 
it to me; I asked him where his signature 
was and he replied I am affixing my signa- 
ture. He sffixed his signature in my pre- 
sense, then I witnessed it.” 

In eross-examination he states that 
Bhawani Prasad’s sons were thera at the 
time, that Ram Narain sat on a bedstead 


‘and that Bhawani Prasad and his sons were 


standing by him. He states further that he 
dces not know Urdu, and that the Will was 
in Urdu, His statement regarding the condi. 
tion of Ram Narainat the time has already 
been referred to, Infurther oross.examina- 
tion he says :— 

"No one else was sent for so long as I 
was there, and at the time I went there to 
witness the dooument I did not know how 
long it was that Ram Narain had been at 
Bhawani Prasad's plase . . . I do not 
know at what time Ram Narain died. He 
died a few days after I had witnessed the 
dosument,” 


This man admits that he is a gomashia 
of the firm styled Jeth Mal Lashmi Narain 
to whom admittedly Bhawani Prasad is 
indebted, and with whom Bhawani Prasad 
has had dealings for a long pericd of time, 
Thakur Prasad is a gomashta of Ghasi Ram 
Khatri. His evidenoe in chief is meagre. 
He only states that he went to Bhawani 
Prasad’s house, saw Ram Narain, who told 
him :— 

“I have executed a Will in fayour of my 
Please sign 
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it. lasked him whether he had affixed his 
Signature to it, He stated that he had done 
so, and that two other witnesses also had 
signed it. I saw Ram Narain's signature and 
the signatures of two witnesses thereon. I 
saw the signature of Sital Prasad and Sri 
Chand, then I witnessed it." 

In eross-examination it is etisited from him 
that his master and Bhawani Prasad had had 
dealings with each other for many years; 
that he was on his way to his master’s shop 
about seven in the morning; that Bhawani 
Prasad who was sitting in his shop saw him 
and ealled him in; that Bhawani Prasad told 


him Ram Narain wanted him. He went in.. 


He did not ask Bhawani Prasad why Ram 
Narain wanted him, He asked him where 
Ram Narain was. Bhawani Prasad told him 
that Ram Narain was inside the honse, evi- 
dently mearing the female apartments. Then 
he adds: “I did not everdo any other work 
of Ram Narain.” Such is the sharaster of 
the evidence as tothe attestation of the Will. 
Reference should be made here to Jagdamba 
Prasad, He is a Patwari of Manza Sheopur 
whish belonged to Ram Narain. Jagdamba’s 
business sonsisted in roiling down in sertain 
sishas (loosely-tied sountry-made village 
assount-books) sueh  eollestions from the 
tenants as were dirested to him by Ram 
Narain. His evidenee is that, some days 
before he reported the death of Ram Narain 
to the Revenue Authorities, he had seen the 
alleged Will whioh had been brought to him 
by Radha Kishen; that he had read a portion 
of it and had seen the signature of Babu Ram 
Narain on if which he knew. The document, 
as already stated, is in the Urdu language in 
the Persian sharaster, and his statement that 
he read a portion of the Will wae put to test 
by the Trial Judge. An application in the 
Urds language was given to him to read. 
The Subordinate Judge, notes in the witnesa’s 
deposition that he could read only the follow- 
ing words “in the Court of the Sessions 
Judge"— that is, not more than those words. 
His story that he had read a portion of the 
Will is palpably false. He admits that he 
did not make the death report (although he 
knew abont the death on the 2nd Desember) 
until after be had seen Baisakha on tbe 14th 
December in her house, apparently the house 
of Ram Narain of whieh they had taken 
possession. He states that nobody else made 
any sollestions in Sheopur except Ram 
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Narain, but headmits that he does not. know 
that what Ram Narain distated to him ra- 
presented the entire collestions of the Manza, 
In thia he does not seem to be speaking the 
truth. As regards the evidenes of the Sub- 
Registrar, analysed oarefolly, it does not 
amount to mush more than this; that he 
arrived at the house of Bhowant Prasad, saw a 
man eitheraitting on a ohair or lyiug on a sot 
who was identified to him as Ram Narain and 
who appeared to him to be ill; that he asked 
this man whether he had exesuted the Will, 
aud he then proeeeded to register the dosu. 
ment as already stated. The rest of his 
evidense is entirely from his book, He does 
not remember any of the détails beyond what 
is resorded in his register. He relied upon 
the identification of the two men Madha 
Prasad and Bisheshur that the man who 
executed the document was the real Ram 
Narain, Bnthe makes one significant state- 
ment whisk is worth noting, viz., that there 
may have been fouror five other men in the 
room at the time. It might be possible, in 
these ciroumatanses, to lead tha Sub- Registrar 
astray as to the person to ba identified, 
Madho Prasad was the only man whom the 
Sub-Registrar knew. He has not been ex- 
amined nor has any raason been given 
why he was not called;  Bisheshar, a servant 
of Bhawani Prasad, gave himself ont to the 
Sub. Registrar to be a person of independent 
means living on the rents of his houses, - That. 
statement, whish is admitted now to be 
untrue, was evidently made with the object 
of deseiving the Sub.Hogistrar as to his 
respectability. The Will is in favour of his 
employers, Whatreason is assigned for not 
salling in the sivil trial the one living man 
(Madho Prasad) to depose to the fast of 
identification P What was the reason for 
relying solely, on the deposition of Bisheshar 
in the Revenue Court without allowing its 
truth to bs tested by the evidenee of Madho 
Prasad to the so-identifier ? 

These sireoumstances makea sarefnloxamina- 
tion of the whole evidence, together with the 
Will, essential The third sondition debara 
the nephews from performing the alleged 
testator’s obsequies, or even toushing hig 
eorpse. lt appears to their Lordships that 
only a person animated by hatred or smarting 
under a wrong could have pronounsed such a 
Bentenae against his nearest male relations, 
even though he might give his property to 
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someone else. The learned Judges of the 
High Court on this point say as follows: — 

“The olause in the Will which says that 
‘the nephews and others’ should not touoh 
his sorpse is explained by the siraumstance 
that it is a general belief among Hindus (an 
erroneous belief no doubt) that the person 
who performs the funeral ceremonies asquires 
a right to the property of the deceased, Itis 
probable to remove disputes whieh might 
arise in consequence of this impression that 
the deseased dirested that his funeral obse: 
quies should be performed by the sons of his 
niece and not by his nephews and other per- 
sons, and that these persons were not to 
touch his corpse." 

This view of the learned Judges is purely 
hypothetical and speonlative. Radha 
Kishen, on the sontrary, appears to suggest 
in his evidenee that the nephews and Ham 
Narain were on bad terms. His evidence 
on this point should be given in his own 
words : — ' 

“Babu Bindeshri Prasad, Narsingh Das 
and Debi Prasad used sometimes to go to 
Ram Narain's house in Chunar and Ram 
Narain also sometime went to their house. 
They did not come for any partisular busi- 
ness ; they used to come simply for ordinary 
visits and go away. Whenl went to Chunar 
in the month of Sawan this tock place, name- 
ly, that Bindeshri Prasad saw Babu Ram 
Nardin but did not salaam him. I asked 
Ram Narain why Bindeshri Prasad did not 
salaam bim. He (Ram Narain) replied that 
I wasa boy and eould not know, (£e, under- 
stand) the matter, and that he did not wish 
to speak to me about it." 

There gan be little doubt on the evidence 
furnished by the plaintiffs’ aseount-books 
and the oral evidense on their sida that Ram 
Narain’s relations with hia nephews had 
been amicable; that, without giving up his 
own house, he lived a part of the time with 
them and had st least some portion of his 
werk done by their servants. He is said to 
have died in the afternoon about 5 o'elosk 
on the 30th November. The timeis given 
by one of the defendants’ own witnesses; 
the whole family, eonsisting of Bhawani 
Prasad and his two sons who were at Miza- 
pore at the time and his wife, Baisakha, left 
for Chudar the same night by the 9 o'elook 
train. The sremation of Ram Narain is 
gaid to have taken plaee before they left 
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Mirzipore, so the body must have been 
eremated at least an hour or two before. 
It seems to have been done in somewhat of a 
hurry and without any notiee to oaste people 
and neighbours. Not eyen Radha Kishen had 
avy knowledge of the illness of hia grand- 
unele, or cf hia death or of the execution 
of the Will, until the father and mother 
and the two brothers unexpestedly arrived 
at Ram Narain’s house in Ohunav either 
the same night or early next morning. The 
plaintiffs were. kept absolutely ignorant of 
Ram Narain’s arrival, illaess and death at 
Bhawani  Prasad'as housa. None of the 
neighbours of Bhawani Parsbad ever heard 
of his arrival or illness, or were told of his 
death. 

Coming now to the Will itself; it pur- 
ports to be signed by Ram Narain in five 
placer; in every sasethe signature is Babu 
Rem Narain. It is sommon knowledge 
that “Babu” is a title and not a name. 
The signature “Babu Ram Narain” is 
equivalentto John Smith signing himself as 
“Mr, John Smith,”a eircumstance of the 


most extraordinary  eharaster in Indian 
social life, There is, their Lordships 
think, sonsiderable fores in the son- 


tention on the part of the plaintiffs that 
someone who was putting the name of Ram 
Narain on the dcanment inadvertently wrote 
“Baba Ram Narain,” and as hurry was ascen- 
tial in order to maintain uniformity put the . 
other alleged signatures in the same way. 
A sonsiderable number of admittedly genuine 
dosuments signed by Ram Narain. have been 
prodused by the plaintiffs, and they all 
bear the ordinary signature ‘Ram Narain,” 
On the defendants’ side, the only explana- 
tion ‘with regard to this extraordinary 
sirsumatanee of Ram Narain signing bimself 
as Babu Ram Narain is given by Radba 
Kishen, tbat in petiticns to the authorities 
as a mark of respest Ram Narain 
signed simply as Ram Narain ard 
that in other cases he signed as Babu Ram 
Narain. Thisis palpably a false explanation 
and opposed to all Indian experience. The 
petition of the 27th November prerented 
to the Sub Registrar purports to be on be- 
half of Babu Ram Narain by tbe pen of 
Bhawani Prasad. In that instance his name 
was put asit wonld ordinarily be put when 
the name is written by somebody elce, Great 
reliance, however, has been placed on an 
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entry in the Sub Registrar's book with regard 
to the return of the Will after registration 
to Bhawani Prasad. It purports to be an 
authority from Ram Narain. It runs as 
follows:— 


"(Sd.) Babu Ram Narain—the Will should 
be made over to Babu Bhawani Prasad—by 
the pen of Besheshar Malai. 

"(Sd.) Babu Ram Narain in antograph. 

'(Sd.) Baba Bhawani Prasad, in auto. 
graph." 


It is said that the signature “Babu Ram 
Narain” is in Ram  Narain's own hand 
writing, and that there is no oshallengs of 
it in the  plaintiffa evidence, Narsingh 
Das, one of the plaintiffa, was examined 
on the 7th May. Hoe was asked in aross. 
examination by the defendants whether 
he could recognise Babu Ram 
signature, aud he had answered in the 
affirmative ; but this particular signature 
was never put to him, nor was be ques. 
tioned whether it was not the signature of 
Ram Narain. Radha Kishen, no doubt, 
apparently in answer to a question by the 
plaintiff? Pleader, professed to identify it 
as Ham Narain’s signature. It is to be 
observed that the defendants! ease  alosed 
on the llth May, and the plaintiffs at 
onee applied to be allowed to give rebutting 
evidenes, Unfortunately, the Subordinate 
Judge refused their application. The entry 
itself, however, is most suspicious, and shows 
that the signature “Babu Ram Narain in 
autograph" sannot be the signature of Ram 
Narain ; that if must have been put there 
by the person who wrote the endorsement. 
It is to be noted that Bhawani Prasad 
himself, in the petition of the 27th Novem- 
ber, which he purported to sign for Ram 
Narain, did not prefix the word "Babu" 
to his own name. In the endorsement for 
the return of the dosument to Bhawani 
Prasad the word “Babu” is, as a matter of 
fast, prefixed to his name. It elearly shows, 
that his (Bhawani Prasgd’s) signature was 
written for him by the writer of the entry, 
It is not denied that ‘Babu Ram Narain” at 
the beginning is in the handwriting of Bishe.- 
shur. What reason is there to assume that 
“Babu Ram Narain” above ` Babu Bhawani 
Prasad" is in the real Ram Narain's hand. 
writing P 

The Subordinate Judge before whom the 


INDIAN CASKB. 


Narain’s. 


439 


cas» was tried, and before whom all the 
witnesses were examined, althongh he did 
not make any remarks about their demoean- 
our, eame to the sonolasion that, having 
regard to all the eireumstanses in the ease, 
the Will was not proved, The High Court 
same to a different eonelusion. A oare- 
fal and eritical examination of the evidense 
leads their Lordships to the sonslusion 
that the Subordinate Jadge was right. In 
the first plase, there is no evidenee as to 
the fast when Ram Narain sama to Mirza- 
pore, when he was taken ill and uuder what 
sirsumstances he died. The question then 
arises, how did the Will some into exist. 
enoe P Wasit copied from a draft? Who 
drafted it? Wasit dietated by Ram Narain 
himself in the  eondition he was? The 
men who sould have given evidenes aud 
explained all these matters, the writer, 
the people living in the house, those who 
have benefited under the Will, have not 
been called as witnesses. Again, the loss of 
the Will in the most extraordinary manner 

is & eirsumstanae whish throws the greatest ^ 
doubt on its authentieity. Why should a 
dooument of this important sharaster, of 
which Bhawani Prasad obtained possemsion 
on the 2nd  Deesmber from the Sub. 
Registrars Office, instead of being kept 
in the custody of Bhawani Prasad him- 
self, or of Baisakha the primary benefisiary, 
be entrusted toa youth like Radha Kishen, 
aud why should it be neserssary to tell 
hm to take sara of it? Why ahoull Radha 
Kishen oarry if about? Why  shonld he 
take if to Jagdamba? It was oartainly 
not necessary to show him the Will for 
giving information to the authorities about 
Ram Narain’s death. That Jagdamba is 
iu lesgue with the defendants is elear from 
his evidense. Again, why should Radha 
Kishen sarry it to Mirzipore for no reason 
whatever P The reason he gives in hig 
deposition sannot be true, for it wa: not 
necessary for him in order to get a pstition 
of objestion prepared that he shooli take 
the Will with him. He loses the Will 
on his way baok, but gives no informa. 
tion to the Polise, but contents himself with 
sending a petition to the Oollestor. He 
says he reported its losas to a Pleader, 
but the Pleader is not called to say that 
he ever saw a Will or heard anything about 
its logs. l 
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The onus rests on the defendants to 
prove without reasonable doubt that it is 
the Wil of Ram Narain. Have they 
done so? The seribe who sould have told 
ne how and from whom the Will originat- 
ed and whether it wes in fast exeauted 
by the alleged oexeontant has not been 
ealled, aud no reason has been given for 
not oalling him. Bhawani Prasad, Jiwan 
Dass and Baisakha, who were admittedly 
in the house at the time (omitting the 
younger son), and who oould have given 
valuable testimony with regard to all the 
eircumstances, have carefully avoided giving 
evidense ; the Pleader who is alleged to have 
seen the Will on the lith Dasember has 
not been ealled either to support that faot 
or that Radha Kishen went to him after the 
alleged loss of the Will Madho Prasad, 
one of the two identifiers of the alleged Ram 
Narain, has not been ealled, and no reason is 
assigned why he has not basn ealled. The 
identifisation before the Sub-Registrar, whish 
forma the pivot of the case, depends on the 
testimony of Bisheshar Malviys, without any 
opportunity being given fo test his evidenos 


by the evidenos of Madho Prasad. Thestory ' 


of the defendants rests on isolated witnesses 
which renders impossible any real comparison 
and testing, The lossof the Will rests on 
the unoorroborated testimony of Radha 
Kishen; the seeing of the Will by any 
outsider, on the testimony of the Patwari 
Jagdamba, a palpably false witness; the 
story of the identification depends on 
Bisheshur Malviya, without the evidense of 
Madbo Prasad, the co-identifier. The əvi- 
denee of exesution consists of the testimony of 
Sital Prasadand Thakur Prasad, salled in 
asparately—again to avoid testing, Both 
these men say that on the 27th November 
they found Ram Narain was perfectly well; 
the petition ; of the 27th says he was ill; the 
. Sub-Registrar says that on the 28th the 
man identified appeared to him ill, Which 
statement is trua? The Will beara the 
unusual signature, “Babu Ram Narain,” 
so does the authority for the delivery of the 
dosument to Bhawani Prasad, 


In their Lordships’ opinion, ib has not 
been satisfactorily proved that Ram Narain 
madea Will, and they will therefore, humbly 
advise His Majesty to allow the appeal and 
pot aside the decree of the High Court, and 


restore that of the Subordinate Judge with 
costs here and in the Courts below. 
Appeal allowed. 
Solicitors, for the Appelilants.-- Mesars, 
Barrow, Rogers and Newill, 
Solisitors frr the Respondents.—Messrs. 
T, Ey, Wilson & Co. 


BOMBAY HIGH COURT. 
FigsT Ü1v)nL Appeau No, 258 of 1918. 
September ], 19.0. 
Present :—Sir Norman Masleod, Kr., 
Ohief Justice, and Mr. Justice F'awoott. 
VASTA BAL WANT—P.talntire 
— APPELLANT 
versus 
Tas SHORETARY or STATE 
For INDI[A—Derenpastsa— 


R&S POK DENTS 
Limitation Act (1X of 1908), Sch. I, Art. 149— 
Village site, unoccupied, ownership of— Adverse posses- 
sion—Burden of proof. 


All unoccupied sites are the property of Govern- 
ment unless an individual can establish in his own 
P ar to such unoccupied property. [p. 441, 
col. 2, 

‘The onus of establishing title to property by 
reason of possession for & certain requisite period 
lies upon the person asserting such possession, 
[p 412, col 1.] 

Therefore, a person claiming an unoccupied 
Village site as against the Government must prove 
either that he has gota title better than the title of 
the Government, or that he has obtained a title by 
adverse possession, that is to say, by possession for 
sixty years. [p. 412, col, 1.] 


First appeal from the deeision of the 
Distriob Judge, Broach, in Snit No.2 cf 
19:7. 

Mr. Munshi (with him Mr. M. H, Kehta), 
for the Appellant, 

Mr. S. 5, Patkar, Government Pleader, for 
the Respondent. 

JUDGMENT, 

Maonkop, C. J.—The plaintiff sued the 
Seeretary of State «for a deolaration, an 
injunstion, the refund of certain payments 
made and sosts as stated in the plaint. He 
elaims to be tke owner of a certain gobhan in 
the village of Vadadla in the Broaoh Dietriof 
whish he alleges eame to him on partition cf 
joint family property. He says that he built 
a kouse on the gabhen and that the said house 
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is still in existense, but in 1912 some of his 
enemies made a false application to Govern. 
ment and there was a departmental inquiry 


and the District Deputy Collestor held that - 


the site belonged to Government and oon- 
sequently the plaintiff was ordered to pay 
Rs, 3-14 8 as rent and losal fund eess and 
Rs. 4 as fine, and was farther ordered to pass 
a lease, and failing somplianee the Govern 
ment was to take possession of the site. 
Thereupon he made payments under protest, 
while appeals to the Collector and to the 
Oommissioner and finally to the Government 
of Bombay were dismissed. He prayed, 
therefore, that the Oourt might be pleased to 
deelare that the house site was of the owner. 
ship of the plaintiff and that the orders 
passed by the Government offesrs might be 
cancelled. The defendant sontended that 
the plaintiff had resantly encroached upon the 
plaint gabhan by aonstruating a house thereon, 
that no title had baen asquired by him by 
adverse possession, that the inquiry made by 
the Revenus Offisers- was proper and 
legal and, therefore, the suit ought to be dis- 
missed. 


The learned Trial Judge held that, for the 
plaintiff to susseed, he had to prove adverse 
possession which, iu the oase of Crown landa, 
was for a period of sixty years. The plaintiff 
had only proved twenty years. He, there- 
fore, dismissed the suit. 

In appeal relianas has been plased on the 
desision of this Conrt in Hanmantrav v. 
Secretary of State for India (1). In that 
sase Mr, Justise Whitworth dissented from 
Sir Lawrenee Jenkins, and on a referensa to 
Mr. Justioe Ranade that learned Judge agreed 
with the sonelusion of the Chief Justice 
although not on the same gronnds, Mr. 
Justioo Ranade sonsidered that the plaintiff 
had not only possession, but possession 
aseompanied with proof of title sufficiently 
strong to shift the burden of proof; that the 
plaintiff’s possession was not wrongful and 
was founded on a prima facie title whieh was 
to ba protested under 
defendant showed a better title. Sir Law. 
rence Jenkins referred to the ease of 
Gangaram v. Secretary of State for Indta 
(2) as distinstly showing that, even 
in the ease ot a village site, Government 


(1) 25 B, 287; 2 Bom. L, R. 1111. 


section 110 till. 


eannot rely on any general presumption, 
and that, as against the party in possession, 
it must show title. The judgment of Mr, 
Justice Jardine in that ease isa very short one 
and hardly gives one reason for thinking 
that the question whether Government sould 
rely on any general presumption had been 
full argued. In any event, that question is 
nob dealt with in the judgment whioh 
merely states as follows: “The plaint prayed 
that the Court would declare that the defend. 
ant had no title, and tbat the plaintiff had 
title to the property in dispute, The learned 
Judge found....that the plaintiff had not 
proved his title; and this finding has not 
been eontested here. We are of opinion that 
the Judge was right in refusirg the de. 
elaration of title....The plaint, however, 
contained a prayer that the plaintiff might 
be awarded any other relief to which he might 
be entitled. If he had made reference to 
section 42, illustration (g),of the Spesifis Relief 
Aet,or if the Court had notieed that illus. 
tration whieh refers to suits brought for 
confirmation of possession, it is probable 
that an issue would have been raised as 
to whether the plaintiff was entitled as 
against the defendant to be retained in 
possession. There ‘is no evidenee on the 
record of the defendant’s title, and it is found 
by the Judge that the plaintiff has held 
possession for at least ten years and has 
built a shed on the land, These fasts appear 
to us to bring the ease within the ruling of 
their Lordships of the Privy QOounsil in 
Ismail Arif v. Mahomed Ghous (3). We, 
therefore, modify the desree of the District 
Judge and further deolare that the plaintiff 
is lawfully entitled to possession of the land 
in suit and the shed thereon.” Therefore, 
it cannot possibly boe said that that is a very 
satisfastory judgment on the question whether, 
in the ease of an unosoupied village site, the 
general presumption of title is with Govern. 
ment. Nor was any reference made to sestion 
37 of the Land Revenue Code whioh elearly 
shows that all unosoupied sites are the 
property of Government unless an individual 
san establish in his own right a title to such 
unoaeupied property. A very similar question 
was dealt with by the Privy Counsil in 
Secretary of State for India v. Ohellikang 


(3) 20 I. A. 99; 20 C. 834 (P. O.; 8 Sar. P, 0, J' 
305; 17 Ind. Jur. 821; 10 Tnd Deo (x. s.) 561. 
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Rama Rao (4). The question there was, 
whether the Scoretary of State was entitled 
to insorporate the land in dispute into a 
Reserved Forest under the Madras Forest 
Aat, euch lands being island formed in the 
bed of the sea rear the mouth or delta of 
the river Godavari. The High Court of 
Madras held that’ though the title was 
originally in the Crown, still, as the posses- 
sion of the elaimante for twenty years prior to 
the notifaation was found, it rested upon 
the Crown to prove that it hada subsisting 
title, by chowing that the possession of the 
claimants oommmenced or beoame adverse 
within the period of limitation, t. e, within 
sixty years before the notification, " Their 
Lordships of the Privy Counsil were of 
opinion that " the view thus taken of the 
law was erroneous, " Their Lordships gaic: 
“ Nothing was better settled then that the 
onus of establishing title to property by reason 
of possession for a eertain requisite period 
lies upon the person asserting such possession. 
lt is too late in the day to suggest the 
eontrary of this proposition. If it were 
not sorrest it would be open to the 
possessor for a year or a day to say, lam 
bere; be your title to the property ever 80 
good, yeu cannot turn me out until you have 
demonstrated that the poseession of myself 
and my predecessors was not long enough 
to fulfil all the legal conditions’ ". Therefore, 
"it seems to me that there is no forse in 
the argument that rection 110 of the Indian 
Evidenee Act must be applied and that, 
besause the plaintiff showed he had been 
in possession for & period of twenty yeare, 
the onus was then thrown on the Sesretary 
of State of proving that the plaintiff was 
not the owner. That would be, as far as I 
ean see, going direstly against the dictum 
of the Privy Ovunoil I have just referred tc. 
The Secretary. of State is able to show by 
the general law that he is owner of the 
land in question and in order to oust him 
the plaintiff in this ease has to prove either 
that he has got a title better than the title 
of the Secretary of State or that he bas 
obtained a title by adverre possession, that 
is to say, by possession for sixty years. 


(4) 85 Ind. Cas. 902; 89 M. 617 aù p, £81, 31 M. 
L. J. 824, 200, W. N, 1311; (1916)2 M. W. N, 
294 14A. Ll. J. 114, 20 M,L. T. 436; 4L. W. 
486; 15 Bom. L. R. 1007; 25 C. L. J. 69; 43 I. A, 192 


(P. C). 


In my opinion, therefore, the appeal fails 
and the snit must be dismissed with ecsta. 
. Fawoetr, J.—lagree. I do not think that 
Ranmantrav v. Secretary of State for India 
(1) eau be considered as a sonslusive 
desision on the question whether mere 
possession of land that appears to have 
been fcrmerly unossupied throws the onus of 
showing a title upon the Scoretary of State. 
There was a disagreement on this point 
between the two learned Judges who first 
heard the appeal, and the referring Judge, 
Mr. Justioe Ranade, thcugh he sonsurred 
with the Chief Justise in disposing of the 
appeal in favour of the plaintiff in that 
ease, yot differed from him on the important 
point whether the possession entitling the 
plaintiff to defeat Government's olaim need be 
possession according to titis or might be postes- 
sion quite independent of any such question of 
title, Mr. Justice Ranade held that, though 
the plaintiff may rely upon his previous pos- 
session, it must ba of sush a oharactor as 
leads io a presumption of title: that mere 
previous possession less than the law of limita. 
tion requires is insuffisient except In a posers: 
sory suit; and thet mere wrongful possession 
is insufficient to shift the burden of procf. 
Sir Lawrence Jenkins, on the other hand, held 
that section 110 of the Indian Hyvidense Ast 
obviously dces not require possession assord- 
ing to title. This differenee of opinion is 
referred to in Ameer Ali's Law of Evidence 
in British Incia, Gih Edition, page 698, and 
deprives the decision of any effect asa bind- 
ing judg:uent on the mair point under 
discussion. 

In the present case we have the fact that 
the land in dispute is a gabhan or village site 
and it has long been asserted by Government 
that, assording tothe oustom of the country, 
the proprietory rightin auy village site vests 
in Government unless it has been unmistake- 
ably purobased ; seo the Cironlara referred to 
in Mr. Joglekar's Land Revenue Code, 
page 97, This assertion is supported in this 
oase by the existenee of the gabhan Register 
of 1866, Exbibit 78, For uele:s Government 
were interested in snsh village sires, there 
would be no reason for them to keep a 
register tubalating sash of these sites as 
belonged to particular persons in the village. 
Then we have section 37 cf the Bombay 
Land Revenue Code, whish, in my_lopinion, 
undoubtedly does put Government on a 
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guperlor footing to & private individual in 
regard toa elaim to lands whieh originally 
were waste or unosoupied. The evidense in 
this ease shows that this partienlar site was 
waste or vacant until at any rate 1998. The 
learned Diatriet Judge has disbelieved the 
evidence that plaintiff addueed to show thaf, 
previously to his building a house, there were 
the ruins of a wall upon it. He has also 
believed the defendant’s evidense that the 
site was formerly an open space and was not 
used by the plaintiff before it was built upon 
by the latter. No attempt bas been made 
before usto dispnte these findings, In these 
eiroumstancer, I think a legitimate presump- 
tion arises that the title to this partieular 
site vests in Government under the old 
Customary Law and sestion 47 of the Bombay 
Land Revenne Code, and the presumption 
displaces the original presumption arising in 
favour of the plaintiff under section 110 of 
the Indian Hvyidense Ast. Assordingly, I 
think the Distriet Judge eame to a right 
eonelusion, and I agree in dismissing the 
appeal with sosts. 
Appeal dismissed, 
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Appeal against the decision of the Subor. 
dinate Judge, Waces, dated the 7th Feb. 
ruary 1920, reversing that of the Munmif, 
Daosa, dated the 3rd Marsh, 1319, 


OBDER OF REFERENCE TO A 
FULL BENOH,. 
MOOKERJEER, Acta. O. J., and FLRTOHER, J., 
(July 26, 19290.).— This is an appeal by 
the plaintiffs in a snit for ejestment, 


The fasts material for the elueidation 


of the question of law involved in the 
appeal lie in a narrow aompass. Two 
persons, Durga Charan and Gunamoy, 


held a non transferable oeoupanoy holding 
under the plaintiffs. The tenaney ineluded 
ten plota of land and the rent payable was 
Rs 13.29.08 year. On the 17th Desember 
1915 the tenants sold a portion of their hold. 
ing to tbe first defendant. The landlords, 
who were not parties to this transaction, 
thereafter sued their tenants for recovery of 
arrears of rent. The tenants expressed their 
unwillingness to pay rent for the entire 
holding, as they had already transferred a 
portion. This was plainly no defense to the 
suit. The parties, however, same to an 
arrangement; the tenants surrendered to 
their landlords the land they had sold, and 
took settlement of the remainder for an 
accrual rent of Re, 6.4. On the basis of this 
arrangement, a deoree was made in favour cf 
the landlords fora very mush smaller acm 
than what they had olaimed, The landlorda 
then instituted the present suit on the basis 
cf the surrender, to ejest the transferee from 
the plots in Lis pcecessicn. The defendant 
sontested the validity of the surrender in the 
Trial Ccurt. Thereupon, the following issue 
was raleed :— 

"Is the Jitefa vahd and svffieleti? Is 
the plaintiff entitled tc get khas possession P” 


The Ccurt of firat instance answered the 
question in the affirmative acd deareed the suit. 
Upon appeal, the Subordinate Judge has re. 
versed that deeision, On the present appeal, 
it has been argued that tke original tenants 
were entitled to surrerder to the landlord 
what they had previously transferred to tha 
defendant, This view has been sontroverted 
by the respondent who has maintained that 
there cculd be no valid surrender of what had 
already been transferred, Our attention has 
been drawn in this conneetion to the follow. 
ing amongst other sages : Tamienddin Khan v, 
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Khoda Nawae Khan (1), Ramoni Mohan Boy v. 
Kalimuddi (2), Tamiz Munshi v. Bisweswart. 
Debya. Ohowdhurani [Bro endra Kishore. Roy 
Chowdhry] (8), Dastur Ali v. Ram Kumar 
Gope (4), “Kunja Ketori Pal y, Bama Sundari 
Dasya (5), Ananda Mohan’ Roy Ohowdhury v. 
Gurudayal Saha (6), Dastur Ali v. Bam Kumar 
Gope (7), Sailesh .Ohandra Bose v. Umesh 
Ohandra Rudra (8), Acgar Ali v, Gourt Mohan 
Hoy (9). 

An examination of these and. other eases 
diseloses a oonfliot of judisial opinion on the 
question of the competence of an ossupanoy 
raiyat, who has transferred a portion of his. 
non-transferable holding to surrender the 
portion so transferred to his landlord, whether 
by surrender of that portion alone or by 
surrender of the whole inelusive of: such 
portion, We ascordingly refer. the following 
question to a Full Benoh for desision :— 

When an occupanoey raiyat has transferred 
part of his non-transferable holding, is he 
eompetent to surrender to his landlord the 
portion so transferred either by surrender of 
that portion alone or by surrender of. the 
whole inolusive of such portion. 

As the question arises in an appeal from 
an appellate desree, under the Rules of Court 
the entire appeal is referred to the Foll 
Berob. 





Babus Surendra Chandra Sen, Sarut Ohandra 
Dutta and. Pramatha Nath Banerjee, for the 
Appellant. 

Babus Rajendra Ohandra Guha, for the 
Respondent, 

JUDGMENT. 

Mooxersez, Acta, C. J, —This referense has 
been made in sonnestion with an appeal.by 
the plaintifs in a suit for ejestment, The 
fasts material for the elueidation of the 
question of law involved in the appeal lie in 
a narrow sompass. Two persons, Durgaeha. 
ran and Gunamoy, held a non. transferable, 
ossupanoy holding ander, the plaintiffs. The 
tenaney included, ten plots. of land and 


(1) 6 Ind. Cas. 116; 11 C. L, J. 16; 14 0, W, N. 229, 
(2) 17 Ind. Cas, 682; 17 C. W. N. 1101. 
(8) 46 Ind. Cas, 862; 22 C. W. N, 967. 


(4) 60 Ind. Cas. 567; 22 C. W. N. 972, 

(6) 32 Ind. Cas. 781; 48 C. 878, 

(6) 49 Ind. Cas. 979; 22 C. W. N, 965, 

(7) 50 Ind. Oas. 378; 24 0. W. N. 671. 

(8) 57 Ind. Cas. 674; 24 C. W. N. 678. 

(9) 21 IA. Oas, 58; 18 C, W. N. 601; 18 C. L. J, 
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the rent payable was Rs, 13-2: a year. 
On, the 17th Desember 1915 the tenants 
sold a portion, of their. holding to. the first. 
defendant, The landlords, who were. not 
parties to. this, transaction, thereafter shed 
their tenants for recovery of arrears of 
rent. The, tenants, expressed their anwill- 
ingness to, pay rent for the. entire holding. 
as they had ' already, transferred | B portion. 

This was plainly no defenca to the suit. 

The parties, ho weyer, eame to anarrange- 
ment; the tenants surrendered to their land- 

lords the land they ‘had sold, and took 
settlement of. the remainder. for an annual; 
rent, of, Rs. 6.4. On the basis of this 
arrangement, & desree was made in favour, 
of the landlords for a very, “mush smaller. 
sum than what they had slaimed. The 
landlords then instituted. the, present suit ` 
on the basis of, the surrender, to ejeat. the, 
transferee from the “plots in his, possession, 

The defendant contested the validity, of. the. 
surrender in the Trial ‘Court. Thereupon, the | 
following. i issue was raised : | 

“ts the Ist fa valid and sufficient P Is the, 
plaintiff. entitled to get has possession ? 

The Court of firat instanoe answered tke 
question in the affirmative and deoreed the 
suit. Upon appeal, the Subordinate Judge 
reversed that decision. On sesond appeal 
to this Court, it was argued that the 
original: tenants were entitled to surrender 
to the landlord. what they had. previously 
transferred to the defendant. This view 
was sontroverted by the respondent who 
maintaiued , that.there sould be no, valid 
surrender of what had, already been trana- 
ferred. The Division Bensh eame to, the 
eonelusion that there was a covfliet of jadisial 
opinion on the question of the competense 
of an oecupanoy raiyat, who has transferred 
& portion of.his non- transferable holding 
to surrender the portion so transferred to his 
landlord, whether by surrenderof that portion 
alone or by surrender of. the whole inolu- 
sive of such portion. They, have aecordingly 
referred the following question to a Fall Bénoh 
for deoision : — 

“When an oseupaney miyat has transferred 
part of his non transferred holding, is he som: 
patent to surrender to hia landlord the portion 
80 transferred, ‘either by surrender. of that 
portion alone or by surrender of the whole 
inelusive of gash portion.” 

' As the question arises in an appeal from 
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appellate deoree,under the Rules of Court the 
entire appeal has been referred to the Full 
Benoh for disposal. 

It may be premised at the ontset that 
the sale of a portion of the holding by 
the original tenants to the first defendant 
did not operate as a forfeiture of the 
tenancy Bo as to entitle the landlord to 
re-onter. This follows from the desision in 
Durga Prosad Sen v. Doula Gazee (103 where 
Banerjee, J., held, 
earlier decisions in Durga Oharan v. Pandab 


Nath (unreported) and Kabil Sardar v.: 


Ohunder Nath Nag Ohowdhry (11), that the 
transfer by an ooceupanoy raiyat of a part of his 
non-transferable holding does not entitle the 
landlord to resover possession of the land 
transferred by ejeoting the transferee. This 
proposition was affirmed by a Fall Bench 
Dayamoyt v. Ananda Mohan Roy (12) where in 
it was ruled that the transfer of the part 
was opérative against the raiyat and that 
the landlord was not ordinarily entitled 
to recover possession of the holding, unless 
there had been an abandonment or a 
relinquishment of the holding or a repudi- 
ation of the tenansy. This position must 
now be deemed well established and explains 
why the plaintiff landlord in this ease is 
sonstrained to seek ejestment of the trans- 
feree defendant on the basis of a surrender 
by the original tenant. We must, conse. 
quently, examine the validity of the sur. 
render whieh forms the foundation of the 
elaim. 

In view of the provisions of seation 86 
of the Bengal Tenanoy Act, there oan be 
no donbt, that an osenpansy rayat not bound 
by a lease or other agreement for a fixed 
period, has the power to surrender his 
holding, that he may ordinarily exercise 
such power in respeot of the entire holding 
and that, by arrangement with his landlord, 
he may exercise the power in respect of 
a portion of his holding. But the ques- 
tion remains, whether he may not by 
reason of his prior asts with regard to 
the holding disentitle himeelf, entirely or 
to a limited extent, to exercise that power, 
For the solution of this question, it is 

essential to bear in mind the elementary 


(10) 1C. WN. 160, 
(11) 20 C. 590; 10 Ind. Dee. fu, s.) 300, 
C OE 27 Ind, Cas, 61; 42 C, 172; 18 O. WIN. 971; 20 


INDIAN OASES. 


on the authority of the- 


445 


rule that all powers, other than powers 
collateral and powers soupled with a truat 
or duty, may be suspended or destroyed 
either wholly or in part, by the person 
competent to exersise the power. The rule 
applies as well where the power is present 
as where it is future and to arise upon 
a oontingensy [Albany's case (13)] and to 
personal as well as to real estate: Noel v. 
Henley (14), The rule applies, further, to 
powers appendant and in gross. Referense 
may in this eonneetion be made to West 
v. Berney (15) where Sir John Leash, 
V. O, stated that the person invested 
with the power may aot towards the 
estate in sueh a manner that " his 
dealing with the estate, so as to oreate 
interests inconsistent with the oexersise of 
his power must extinguish his power; the 
general principle is, that it is not permitted 
to a man to defeat his own grant.” The 
power is not in the nature of a trust; it 
may be exercised or not, and a dealing 
with the estate insonsistent with the exeroise 
of it, determines the option fo exeraeise it, 
The subjeet is diseussed at length by Lord 
St. Leonards in his Olassieal Treatise on 
Powers (8th Edition 1861, pp, 88 and 
$05) where referenos is made amongst 
others to Smith v. Death (16), Cunynghame 
v. Thurlow (17), Bickley v. Guest (18) and 
Smith v. Houblon (19). In the ease first 
mentioned, Sir John Leaah, V. O., stated 
the result of the authorities to be that 
"every power reserved toa grantee...for life, 
though not appendant to his own estate, 
as a leasing power, but to take effect after 
the determination of his own estate, and, 
therefore, in gross, might be extinguished, 
Sach a grantee..,could deal with the estate 
in respeet of his tree-hold interest, and, his 
dealing with the estate so as to oreate 
interests inconsistent with the exervise cf his 
power must extinguish his power, upon the 
general prineiple that & person is not per. 
mitted to defeat his own grant;” in other 
words, as ib was in his option to exeroiss 


(13) (1886) 1 Coke 110 (5); 76 E. R. 260, 
pe (1826) MoCl, & Yo. 802; 29 R. R. 805; 148 E. 


Gs) (1819) 1 Russ, & M. 431; 89 E. B. 167; 32 R, 


T0 (1520) 5 Madd, 871; 21 R. R. 814; 56 E. R. 937. 

(17) (1832) I Russ, & M. 436 note; 89 E. R. 169; 32 
R. R. 242 

(18) (1831) 1 Ruis. & M. 440; 39 E. R, 470, 

(19) (1859) 26 Beev, 482; 122 R. B. 202; 53 E, B.984, 
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the power or not, any dealing with the 
estate by him ineonsistent with its exercise, 
must be taken to determine his option on 
the dostrine of approbate and reprobate. 
This was followed by Sir Thomas Plumer, 
M. R., as settled law in Horner v. Swann (20) 
(ses also Chanos on Powers, Volume 2, page 
590, and supplement page 110), Ths 
prineiple that all powers, other than eolateral 
powers or other than those sonpled with a 
trust or duty, ean bo suspended or destroyed, 
either wholly or in part, by thse donee 
thereof, and that any desliug with an 
eatate by the donee of a power insonsiatent 
with the eaereise of that power, releases 
it either wholly or pro tanto, is now firmly 
aptiled, and has been applied and recognised 
in & long lins of sages, many of them 
subsequent to thosa mentioned by Lord St. 
Leonards, for instanss, by Romilly, M. R 
in Hurst v. Hurst (21) by Wood, V. O. in 
Davies v. Huguenin (22) by James, V. O , in 
Isaac v. Hughes (23) by Lord Tenterden, C. J., 
in Doe d, Wigan v. Jones (24) by Plunket, L. 
C,, i in Piers v, Tutte (25) by Sugden, L.C, 
in Green v, Green (26) and by Smith, M. 
R., in Chambers, In re (27), Amongst ‘still 
more modern decisions, the most instructive 
are Hancock, In re, Malcolm v, Burford. 
Hancock (28), Foakes v, Jackson (29), Nottidge 
v. Dering (30), Hvered, In re, Molineux v, 
Eered (31), Sugden, In re, Sugden v. Walker 
(32). In the first of these eases Hancock, In re, 
Malcolm v, Burford. Hancook (28) Lindley, L.J, 
approved the proposition that "any dealing 
with the estate by the donee of a power, in- 


(20) (1823) T. & R. 430; 24 R. R. 92; 37 E. R. 1116. 

(21) (1862) 16 Beav. 372; 22 L, J. Ch, 588,1 W.R. 
166; 51 E. R. 822; 96 B. R. 179. 

(22) (1863) 1 H. & M 730; 82 L. J. Ch. 417; 2 N, 
R. 101; 8 L. T. (N. 8.) 443, 11 W.R, 1040; 71 E.R, 
320; 136 B. R. 319. 

(28) (1870) 9 Eq. 191; 39 L. J, Oh. 879; 22, L. T. 11. 

(24) (1680) 10 B. & C. 459; 5 Man & Ry. 563; 8 L, 
J, K. B. (0. 5) 214; 139 E. R, 521; 84 R. R. 485. 


(25) (1838) 1 Dr. & Wal. 270 at p. 302; 56 R. R. 168. - 


(26) (1845) 2 Jo. & Lab. 629; 8 Ir. Eq. R. 478; j 
B. R. 864. 

(27) (1847) 11 Ir. Eq. Rep. 518. 

(28) (1896) 2 Oh, 173; 65 L, J. Oh. 690; 74 L.T, 
658; 44 W. R. 545. 

(28) (1900) 1 Oh. 807; 69 L, J. Ch. 852; 48 W.R. 
616; 83 L. T. 26. 

(30) (1909) 2 Oh. 647; 101 L, T. 491 affirmed on 
Appeal (1910) 1 Oh. 297; 79 L, J. Oh. 489; 102 L. T. 


145. 
(81) (1910) 2 Ch, 147; 79 L. J. Oh. 465; 102 L., T. 
694; 54 S. J, 640. 


(32) (1917) 2 Ch, 92; 86 L. J. Ch, 447; 117 L. T. 49, 
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consistent with the exeroise of the power, must 
put an end to it," and this was adopted by 
Farwel J., in the second oase Foakes v. 
Jackson (29). In the third ense, Nottidge v. 
Dering (80) it was pointed ont by Oczens- 
Hardy, M. R., and Fletaher.Moulton and 
Buskley, L.JJ., that this view was in 
ascord with the desision of the House of Lords 
in Serope v. Offisy (33) to the effeat that 
if before the exercise of the power there 
has been exeeuted by the donee of the 
power & grant or covenant dealing with 
the property whish is subjest to the power, 
the donee oannot subsequently so exersise 
the power as to derogate from his grant 
or to act in breash of his covenant; that 
the grant or covenant in such oase is, 
pro tanto, in favour of the grantee, a 
release of the power. This proposition was 
re affirmed in Ecered In re, Molineux v, Erered 
(31) where the Court of Appeal ruled that any 
power aot purporting to be an exercise of the 
which will defeat a prior dealing with 
the estate by the donee of the power will 
be an invalid exersise of the power to the 


-extent that such aet would be defeated, 


though the Court proeeeded to express its 
dissent from the view taken in Dates v. 
Huguenin (22) that a power exercisable by 
Will only sould bo exercised by deed. This 
is a point with whioh we are not concerned 
here; but it is worthy of note that Cozens- 
Hardy, M. R., in his judgment treated a 
release of a power and a covenant not to 
exercise the power as having the same 
effeot. The principle that the dealing with 
the estate by the donee of the power, so 
as to create interesta insonsistent with the 
exersise of his power must extinguish his 
power, was also recognised by the Jadisial 
Committee in Spencer v. Regisirar of Titles 
(34). It may be observed here in passing 
that questions of sonsiderable nisety may 
arise, on the construstion of a power given 
in a particular oase, whether the dealing 
with the estate by the donee has led to 
the sreation of such interestsas are really -> 
inconsistent, wholly or partially, with the 
exercise of the power, Long v. Rankin (35), 
Warburton v. Farn (86), Alexander v, Mills 

(33) (1786) 1 Brown P. C. 276 1 E. R. 565. 
: eu {1908} App. Cas, 503; 75 L, J. P, C. 100; 96 L. 

(85) (1822) Sugden on Powers, 8th Ed. 895, 

(36) (1849) 16 Sm. 625; 18 L. J, Ch. 812; 13 Jui 
628, 60 E, R, 1016; 80 R, R, 167, 
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(37), Hardaker v. Moorehouss (38), Sugden 
In re, Sugden v. Waiker (. 2). 


The prineiple expounded and illustrated 
above has been extensively applied in the 
Courts of the United Statez, where it has 
been ruled, as eonsonant with principles of 
fair dealing and sommon sense, that any 
dealing with the estate by the donee of 
the power, inconsistent with its exercise, by 
which the rights of others are  affested, 
puts an end to the power; and it has 
sometimes been said that the aot of the 
donee should have the effest of an estoppel 
and shonld in good faith preslude him from 
exercising his power to the detriment of 
others who have derived title from him. 
Oa this ground, it has been held that a 
life tenant, with power of disposal, who 
mortgages the fes bg an instrument with 
covenants of warranty, cannot be parmitted 
to exersise his power fo the injury of tha 
mortgagee. It necessarily follows that, 
where a donee slienates the property over 
whish the power exists, and the power can 
still be exercised without derogating from 
his grant, there is no estoppel. Similarly, 
in the oase of a power of sale over lands, 
the execution of the power as to part of 
the lands does not extinguish the power, 
and if may subsequently bo exeanted as 
to the balance of the lands, It will be 
observed tbat the rule is here rested on 
the ground of estoppel, and in & recent 
ease, Langley v. Oonlon (39), (where a 
donee of a general power to devise real 
estate made a conveyance in mortgage with 
covenants of warranty and received for his 
own use the consideration of the mortgage) 
Rugg, C. Ja keld that he was estopped from 
subsequently exereising the power to the 
prejudice of the mortgagee. Thia may be 
eontrasted with the ground assigned by 
Sir John Lesah, V.O., in Smith v, Death 
(16) namely, that a person is not permitted 
to defeat his own grant, and that basis 
was adopted by Nunn, J., in Columbia Trust 
Oo, v. Ohristopher (40) and Cartwright, O. J., 
in McFall v, Kirkpairıck (41). Itis plain 


(37) (1871) 6 Ch. AP 122 at p. 184; 24 L. T, 206; 
40 L.J. Oh 73; 19 W.R 340. 

(88: (1884) 26 Ch. P». 417 atp. 421; 68 L. J. Ch, 
713; 50 L. T. 564; 82 W. R. 688, 

(39) (1912) 212 Mass. 185. 

(40) (1909) 188 Ky, 848; 117 S. W, 943. 

(41) (1908) 280 Ill. 281 at p. 297; 86 N. E. 188. 
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that if the rule be formulated that the 
donee of a power may estop himself from 
the voluntary exersise thereof, sofne limi- 
tation must obvionsly be framed, and, on 
the whole, it seems sounder to base the 
rule on the ground that no one is permitted 
to defeat or derogate from his own grant. 
That prinoivnle, a9 we know, is of very 
wide application, and lies at the root of 
the doatrine that the grantor of land to 
be used for a partioular purpose is under 
an obligation to abstain from doing any- 
thing on adjoining property belonging to 
him whieh would prevent the land granted 
from being used for the purpose for whish 
the grant was made: Aldin v. Littmer Olark, 
Muirkeal & Oo., (42), Cable v. Bryant (43), 
Browne v. Flower (44), Schwann v. Ootton (45), 
Derry v, Sanders (46), Siddons v. Short (47), 
Saint v. Pilley (48) and Gros:enor Hotel Oo., 
v, Hamilton (49), 

Tested in the light of these prinsiples, 
the olaim put forward by the plaintiff on 
the basis of surrender proves to be without 
solid foundation. The tenants transferred 
a portion of their holding to the defend. 
ant for consideration on the 17th Desem- 
ber 1915, That conveyance reoited what 
is implied in all transfers, namely, that the 
traneferors would do nothing to injure the 
interest sonveyed, and further stated that 
the purchacer would remain in possession 
from generation to generation. Notwith- 
standing this, the transferors proceeded to 
surrender the holding to their landlord, 
In sueh circumstances, the view may legiti. 
mately be maintained that the transfer in 
favour of the defendant  disentitled the 
tranaferors fo exereise to hia detriment 
their power of surrender. The alienation 
operated in equity to destroy that power, 
sinee it would be a fraud on the alienee if the 
trafisferors could thereafter, by exeroising 

(42) (1894) 2 Ch. 427 at p. ae 63 L, J. Ch. 601; 8 
R, 362; 71 L. T 119; 42 W.R 

(48) (1408) 1 Ch, 269; "e dà * Ch, 78; 98 L. T. 98, 


(41) ud Ch. 219; 80 L, J. Ch. 181; 108 L. 
T. 557; 66 S. J, 168. 

(45, (1916) 2 Ch, 469; 85 L. J, Ch, 689; 115 L, T, 
168; 60 §. J. 654. 

(46) (1918) 35 T. D. R. 105; 68 S. J. 115, 

(47) (1877) 2 C. P. D. 572; 46 L. J. O. P, 795; 97 
L, T. 230, 

(48) (1875) 10 Ex. 137; 44 L, J. Ex. 38; 88 L. T. 
92; 23 W.R, 753. 

(49) (1894) 2 Q. D. 883; 68 L. J. Q. B. 661; 711, 
T. 862; 42 W, R. 620; 9 R. 819. $ 
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the power optional with them, derogate 
from their own grant; it would be mani- 
festly ineonsistent with rudimentary prinsi- 
ples of fair dealing sand honesty to hold 
that they sould be permitted to exersise 
the power so as to imperil and ultimately 
destroy the interest they had osonveyed. 
If X holds as tenant under A, so long 
as they are the only persons interested 
in the tenaney, they may, by mutual agree: 
ment, supersede the contrast and substitute 
therefor a new engagement in respeot of a 
part only of the land to be held at a 
smaller amount of rent than before, 
But where X has transferred a portion 
of his interest to Y a similar sourse is 
impossible, exeept with the eoneurrenoe of 
&ll the three persons interested ; X cannot 
in fairness be permitted to  exereise his 
power of surrender in favour of A, for his 
own benefit so as to enable himself to make 
a new tenancy of the lands retained by 
him and to the detriment of his transferee 
Y who would thereby be exposed to attack by 
A. It follows, accordingly, that ar, after the 
eonveyanee, the power to surrender sould no 
longer be validly exeraised the plaintiff- land- 
lord, has not, by its infruetuous exercise, 
aequired a title to ejest the defendant, It is 
satisfasiory to find that this sonslusion, which 
accords with the manifest justice of the 
ease, oan be based on broad general prin- 
eiple, In this eonneotion, we may usefully 
re-oall the important faot pointed out in 
‘the Ful Bensh ease of Kripa Sindhu v. 
Annada Sundari Debi (50), that the Bengal 
Tenaney Aot does not purport to be a complete 
Code even in respect of the law of landlord 
and tenant, much less does it profess to 
incorporate the general principles of the 
law of eontract and the dostrines of 
equity jurisprudence, in so far as they 
may have to be applied in the deter- 
mination of disputes between landlords and 
tenants. 


Our sonslusion is, that the question re- 
ferred to the Full Beneh should be answered 
in the negative, and that an oceupancsy 
ratat who has transferred part of his non. 
transferable holding “is not eompetent to 
surrender to his landlord the portion so 


(60) 85 Q. 34; 11 C, W. N. 983 -F, B.); 6 C, L, 
42183... . 


transferred either by surrender of that portion 
alone or by surrender of tho whole inclusive 
of sueh portion. 

The result is, that the deerse made by 
the Subordinate Judge is affirmed and 
this appeal dismissed with aosts of the 
hearings before the Full Bench and the 
Division Benoh. 


Fietoner, J.— 1 agree. 
Ongtrerjza, J.—I agree. 
Troson, J.—I agree, 
Ricaarpson, J.—I agree. 


Appeal dismissed, 


BOMBAY HIGH COURT. 
Secorp Oivin Appears Nos. 638 AND 639 
or 1919, 

September 13, 1920, 

Present :—Sir Norman Macleod, Kr., Ohief 
Justise, and Mr. Justiee Shah. 
GANGADHAR MANIKA AND OTHERS— 
DEFEBDANTS— APPELLANTS 

ter8us 
BALKRISHNA SOIROBA KASBEKAR 


— PLainTirF— BESPONDEDT, 
Limitation Act (IX of !808', Sch. I, Art. 189— 
Civil Procedure Code (Act XIV of 1882), ss, 211, 212, 
244— Decree awarding past and future mesne profits 
—Application to ascertain mesne profits—Limita- 
tion. 


Where a decree, passed under the Code of 1882, 
awarded past and future mesne profits and directed 
that these profits be ascertained in execution: 

Held, that an application to ascertain the mesne 
profits was an application in execution and not an 


„application in continuation of the suit, and was 


governed by Article 182 of Schedule I to the 
Limitation Act. [p. 450, col. 2,] 


Sesond appeals from the desision of the 
District Judge, Kanara, in Appeals Nos, 
12i and 120 of 1918, reversing the orders 
passed by the First Olass Subordinate J udge, 
at Karwar, in Darkhasts Nos, 285 and 286 
of 1917. í 

Mr, Nilkant Atmaram, for the Appellant, 

Mr, V. R. Sirur, for the Respondent. 

JUDGMENT. 

MaoLgop, C. J.—In Oivil Suit No. 2 of 

1901, in the Court of Firat Class, Sub. 
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ordinate Judge of Karwar, a decree was 
passed in favour of the plaintiff direoting 
him to get possession of the suit lands from 
defendants Nos, 1 to 8 and costs, and 
plaintiff was to resover from the first defendant 
the amount of the value to be ascertained in 
exeoution for 33 Khandies of paddy at tho rate 
then prevailing in respect of the three years 
previous to the dateof suit, whioh remained 
after dedueting the sash amounts paid 
to Government for the said land by him 
for the said years, and plaintiff was to 
recover from the first defendant the produse 
from the date of suit, viz, from 20th of 
December 1903, up to realization of possession, 
or if the possession was not obtained early, 
plaintiff was to reoover the prodnoe of three 
years from the date of the decree, Defendant 
No. 2 was liatle to pay the plaintiff the rent 
and produce from July 1£00, The :naome 
from the date of suit wasto be ascertained 
In execution. That dearee was passed in 
March 1902. ‘The plaintiff got possession 
of the suit-land in 1903. The plaintiff has 
filed this darkhast No, 285 of 1917 in whish 
he desaribes in what modes the assistance of 
the Court was required : 

Rs, 50 was due in respest of mesne 
profits for three years before suit. Profits 
from date of suit up to delivery of possession, 
t. e, 1£00—1901— 1902, at the rate of 11 
Khandtes per year ; total of three years was 
33 Khandies The value of which at the rate 
of Hs. 46 per Kumbh was Rs. 75-14 4, 
Deduoting from this Rs. 15-140 being the 
amount of assessment for three years, the 
balance due was Rs. 60 0.4, Therefore, the 
total amount due was Rs, 110 0.4, which sum 
or any other sums whish might appear to the 
Court proper might be determined as due in 
respect of profits reaoverable as per decree 
Gogether with the sosts of the darkhast might 
be realizsd by attachment and sale of the 
moveable property belonging to defendant 
No. 2 but in the possession of opponents 
Nos. 1 to 5,” n 
It ig slear then that this was an applioa- 
tion m exeoution snd the plaintiff's Pleader 
admitted ‘that in the Trial Court. Bat 
‘although he admitted that it was an applica- 
tion in execution, it wassontended that the 
application for the ascertainment of mesne 
profits could not be treated as one in 
exeeution, and, therefore, it was not barred 
by Artieles 181 and 182 ofthe Indian 


29 


Limitation Aet. 


The learned Trial Judge 
said that an  spplisation in exesution for 
resoyery of aosta was filed in 1903, No other 
application was filed in exeection until the 
present one had been made. He found, there- 
fore, that the applisation was governed by 
Artisles 181 and 152 and rejeoted it as time- 
barred. In appeal the learned Distriet Judge 
referred to the ocirenmstances in which the 
applisation was made. It appears that the 
original deeree was obtained by a religious 
foundation aginst its defaulting tenant. 
It is true that the stewards of the 
foundation neglested to enfores the deasree 
and ib was believed that by this negleot 
the  desree had  besome useless. The 
neglestful steward was removed from his 
office and a suseessor was appointed who 
sued him predecessor to reeover demages 
whioh the temple had sustained by his 
negleet. When that suit eame on, ib was 
dismissed by Mr. Vernon, who was then 
ihe Distrief Judge, on the ground that ib 
was still possible £o recover mesne profits 
as no period of limitation was presaribed for 
their aséertainment, The learned Distriet 
Judge in appeal, therefore, seemed to think 
that heshonid follow the prinoiple stare 
desists and he also referred to the deoisions 
of Puran Ohand v. Roy Radha Kishen (V), 
Muhammad Umarjan v. Zinat Begam (2), 
Waliya Bibi v. Nuzar Hasan (3) and 
Narsingh Das v. Debt Prasad (4) in support 
of Mr. Vernon's deoision. He, therefore, 
allowed the appesland held that the appli. 
eation was nob barred by lapse of time. 

Now this decree was passed under the 
Gode of 1882 and tha sestions applisable 
wore sestions 211, 212 and 244, and under 
seation 211 when the suit was for resovery 
of possession of immoveable property 
yielding rent or other profit, the Oourt 
might provide in the desree for the payment 
of rentor mesne profits in respeet of such 
property from the institution of the suit 
until the delivery of possession to the party 
in whose favour the decree was made, 
or until the expiration of thres years from 
the date of the deares, whishever event first 
ossurred. By section 212 when the suit was 


(1) 19 C. 182 (E. B.) 9 Ind. Dee, (N. s.) 534. 

(2) 25 A. 885; A, W. N. (1903) 50, 

(3) 28 A. 628; 1 A. L. J, 844. 

(4) 43 Ind. Cas, 032; 40 A. 211; 16 A, L. J, 88, 
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for the recovery of possession of immoveable 
property and for mesne profita whioh had 
aesrued on the property during a period 
prior to the institution of the suit and the 
amount of such profits was disputed, the 
Court might either determine the amount by 
the desres itself or might pass a desres for 
the property and direetan inquiry into the 
amount of mesne profita and dispose of the 
same on further orders. Therefore, sestion 211 
dealt with mesne profits from the date of 
the suit, while section 212 dealt with past 
mesne profits, and although in both oazes 
by the deeree itself the Court might assertain 
the amount, in section 211 nothing was said 
as to how the mesne profits were to be asser- 
tained if the Court did not provide for the 
amount in the desree, while under seotion 212 
the Court might direot an enquiry as to the 
amount of past mesne profits and dispose of 
the same on further orders, Ther, by section 
244, the following questions should be 
determined by order of the Court executing 
a decree and not by a separate suit, viz, (a) 
questions regarding the amount of any mesne 
profits as to which the decree had dirested 
inquiry, (that must refer to past mesne 
profits); (b) questions regarding the 
amount of mesne profits or interest whieh 
the decree has made payable inrespest of 
the subjest-matter of a snit between the date 
of the institution and the execution of the 
deeree or the expiration of three years from 
the date of the deeree, and (c) any other 
questions arising between the parties to the 
suit in which the desree was passed or their 
representatives and relating to the exesution, 
discharge or satisfaotion of the deeree or to 
the .stay of execution thereof. The ordinary 
meaning, therefore, of that sestion would be 
that certain questions were to be determined 
by the order of the Court in exeoution and 
not by a separate suit, viz, the amount of 
past mesne profits, the amount of future 
mesne profits, or, lastly, any other questions 
arising between the- parties to the suit 
relating to the exesntion, dissharge or 
satisfaction of the  deeree, It would then 
follow logieally that any question with 
regard to past mesne profits wasa question 
in execution, Olearly, then, in drawing 
up the present decree the Court sorrectly 
interpreted section 244, bessuse it distinoetly 
provided that the amount in oash value of 
the mesne profits, past. and future, should 


be asoertained in exeaution. At first sight, 
therefore, it would appear beyond all argu- 
ment that the applissation for.the asaertain- 
ment of the mesne profits, past and future, 
same within Article 182 of Schedule I of the 
Indian Limitation Aot. But there is no 
doubt that that is not the view whieh has 
been taken by the Caloutta and Allahabad 
High vourts, and, most probably, Mr. Vernon 
in his first desision thought he should 
follow the Full Bench desision in Puran 
Ohand v. Roy Radha Kishen (1), whish waa to 
the effect that proceedings for the ascertain- 
ment of mesne profits after a decree awarding 
possession were proceedings in continuation 
of the suit and were not proseedings in 
execution, as until the amount of mesne 
profits had heen assertained, there would be 
no finaldesree, However that may be, tbat 
view was nof accept in fall by Mr. Justice 
Ranade in Uiiamram v, Kishordas (5), There 
was a decree dated the 3rd of July 1878 
whieh awarded possession of aertain laud 
with mesne profits to be aseertained in 
execution, but the deerse spesified no time 
down to which the: measne profits were to be 
computed. The question there war, whether 
the desree, being drawn up in that form, 
sould be construed as giving mesne profits 
for a period longer than three years from 
the date of the deoree, and it was held 
that that sonstrnetion sould not be put on 
the desree. ‘The point which is now in 
issue may not have been direetly in issue in 
that sase, but Mr. Justice Ranade at page 
155 said : 


"In the present ease the deeree did fix 
the time from whish mesne profits were to 
be allowed, and in the previous darkhast 
the profits were slaimed for the period up 
to 1881, and a claim was made for the future 
profits also. It was this latter slaim which 
was not specially noticed in the order 
passed in this darkhast, whish only’ gave 
mesne profits up to 1882, The aeontention 
of the appellants is that, as long as the 
mesne profits for 1882 had not been aseer- 
tained, as direoted by the High Court deeree, 
no period of limitation governed the elaim 
for the same. The authority of the ruling 
in Puran Ohand v, Roy Radha Kishen (1), 


followed in Pryag Singh v. Raju Singh (6), 
(5) 24 B. 149; 1 Bom. L. R. 638; 12 Ind. Deo, (N. s) 


if 
(6) 25 C. 208; 13 Ind, Dec. (N, s) 197. 


Fol. LXI] 
OROITH RAM t, LAL CHAND., 


was sited, but tha view taken by the Calautta 
High Court on the operation of Artioles 178, 
179 in sush cases was not assepted by the 
Allahabad High Court, and this Court in 
Bhagwan v. Qanu (?) expressed ita agreement 
with the Allahabad High Court's view as 
opposed fo the Caloutta rulings, In this 
last oase the point was considered with 
reference to the operation of sestion 89 of 
the Transfer of Property Act, and it was 
held that a decree for redemption was 
subject to the operation of limitation if no 
proceeding were taken in time under ceation 
82 ta make the dearee absolute." 

Ib appears, therefore, that Mr. Justiee 
Ranade did not agree with the desision in 
Puran Chand v, Roy Radha Kishen (1) and, if 
the point whieh is now in issue had been in 
issue in that oase, I think we may presume 
that Pura» Ohand v. Roy Radha Kishen (1) 
would not have been followed. But it appears 
to me that the reasoning of the learned Judges 
in Ramana Reddi v. Babu Reddi (8) ‘on 
this question appears to me unanswerable. 
At page 196,* after referring to the decision 
of the Calontta and Allahabad High Courts, 
the learned Judges proceed : 

Whatever the stristly logisal view of the 
matter may be, it appears to us that the 
object of provisions of the Code was to 
enable the Court fo separate the question 
of mesne profits from the claim to the land 
and to relegate the former ko prosesdings in 
exesution, It was  sertainly within the 
sompatence of the Legislature to do so ; and 
it was regarded as promoting the sonveniensa 
of litigants and the Court. Aosording to 
sestion 244, the inquiry need not be held by 
the Court whieh tried the suit. If the 
exeoution of the desree is transferred to 
another Court it might be held by suaeh 
Conrt. The enquiry may not logiaally be 
one relating to the exesution of the dearee ; 
but in our opinion it was the intention of 
the Legislature to make it a part of the 
execution  proaeedings. This explains the 
reason for its inclusion in section 244. The 
language of alause (c) of that sestion. any 
other question relating to the execution’ 
shows that tlfe inquiry into the amount of 
mesne profits was alao to be regarded as a 

(7) (1899) P, J. 146. 


(8) 18 Ind. Cas. 685; 37 M. 183; 13 M. L., T. 79; 
(1913) M. W N. ild: 24 M. L, J. 93. 
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question relating to exesution, An applica: 
tion for the ascertainment of mesne profits 
must, therefore, according to the Oode, be 
regarded as an application for exesutiou, 
though it may ba that the desree, in 50 far 
as mesne profits are sonserned, would be 
insomplete until they have been ascertained. 
It may be right to hold that, witbin the 
meaning of seoticn 230 of the repealed 
Code, the twelve years pressribod therein 
for the exesution of ‘a decree for money 
would ron only from the date when the 
mesna profits are aseertained; for ib 
may be said that, until that is done, 
it sanuot be said that there is a deores for 
money." : 

Here there is no question under sestion 43 of 
the Code of 1908. The only question is 
whether this elaim was barred under Artiole 
182, and agreeing with the passage in Ramana 
Redii v. Babu Reddi (8) I have quoted above, 
it seems to me that this applieation is one 
which somes under Artisle 182 of the Indian 
Limitation Act, Sahedale I, and therefore, the 
application is time-barred. 

In my opinion, therefore, the appeal should 
ba allowed and the darkhast dismissed with 
sosts throughout. 

This judgment will govern both appeals, 


Saan, J.—I sonsur, 
Appeal allowed. 


SIND JUDICIAL COM MISSIONER’ S 
COURT, 
. Oarorsan Cryin Sort No. 167 or 1916, 
June 17, 1919. 
Fresent:—Mr. Raymond, A. J. O. 
OHOITH RAM-—PrAINTIEF 
vrésus 5 : 
HERI—WVEFENDANTS, 

M E yes V of 1998), Sch. IT, 
para, 1—Reference to arbitration —Parties interested, 
assent of, essential requisite, 


ess all the parties interested, within the mean- 

ae prede a L of Schedule Il to the Civil 

Procedure Code, assent to a reference to arbitra. 

tion the fourt has no jurisdiction to make an 

order of reference, An order made without such 
b 
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assent is invalid and an award based thereupon 
1j inoperative and liable to be set aside, | p. 455, col. 


Mr, Tuljaraw, for the Plaintiff. 


x Fatechand Asudamal, for Defendant 
o. 1. 

Mr. Rupchani  Bélaram, for Defendant 
No. 2. 


JUDGMENT,.— The award in this oase 
19 objested to on the gole ground that it 
is inoperative, as the referense on whioh 
if is based is invalid, not being signed hy 
all the parties intarested in the snit, To 
appresiate thia objection it is- neosssary to 
set ont a few of the fasts in Suit No, 167 
of 1916 in which the referensa to arbitration 
was filed and the order passed thereon. The 
following pedigrees of the parties interested in 
the suit will bə of help in understanding the 
situation. 


One Dewaumal left three sons, Ganomal, 
Motiomal and Qhellaram: all are dead. 
. Ganomal left the following four sons, 
Lalohand, defendant No.1, Maghanmal, de. 
acased, Ramu, defendant No. 2, and Gulo 
'deseased; Maghanmal left a son Uhoithram, 
plaintiff. 

Motiomal left three sons, Basar, Ohato and 
Dewan. They are defendants 3 a, b and 


t. 
M ded left a son Khatau, defendant 

0, a 

The suit was originally fled by Choitram 
against his unoler, Laleohand and Ramu 
only, {6 was a suit for partition of joint 
ansestral property, both moveable and 
immoveable, the plaintiff claiming one third 
share from the sesond defendants, 
defenaes were raised whieh i6 is unnetes- 
sary to resapitulate at this stage, exsept 
the ples of defendants Nos. 1 and 2 that ser. 
tain persons who were oo-owners of some of 
the garden-land sought to be partitioned were 
nesesaary parties to the suit: — (Paragraph 10 
of written statement of defendant No. 1). 
On the 16th June 1910, defendants 3 
a, b, c, applied to be joined as parties to 
the snit. This prayer was granted on the 
?th Joly 1916, plaintiffs not objesting, 
though not admitting that they were 
nesessary parties, and on the same day at 
request of the plaintiffs Pleader, the fol. 
lowing were also joined as defendants to 
the -suit, Mahomed and Iso sons of Sajan, 
Chellaram, Dewanmal and Samanmal. He- 
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manmal, and the plaint amended assordingly. 
On the 20th July 1916 the plaintiff pnt 
in & written application praying that, as 
some of the defendants whom he had join- 
ed as parties to the snit were dead and 
some had no present interest in the property, 
the subject-matter of tbe suit, if would be 
futile to have them on the resord, and thaf 
he be permitted to withdraw his amended 
plaint with leave to file another amended 
plaint. This prayer wasasesded to by the 
Court (Orousb, A. J. C.,) and a fresh amend. 
ed plaint was putin, wherein in addition to 
defendants Nos. land 2 the three sons of 
Motiomal were retained as defendants 3, 
a,6,and cand the other defendants’ names were 
omitted from the plaint. Defendants 3 
a,b, and c filed their written statement and 
iesues were framed. On the 18th May 
1918 Khatav, theson of Chellaram, applied 
to be made & party to the suit. He was 
joined as defendant No, 4 and on his written 
statement a further issue was framed, The 
suit was ripe for hearing, and was partly 
heard, when on the 12th February 1919 
plaintiff and defendants No» 1 and 2 only filed 
an application through Court for a reference 
of their dispute to the arbitration of their 
Pleaders, Mersrs. Kimatrai and Tolasingh. 
Mr, Motiram for defendanta Nos. 3 a, b, and c, 
and Mr, Kalomal for defendant No, 4 objested 
to the referense being filed, as they were 
parties interested in the snit but were not 
signatories to the reference. The point was 
not argued by the Pleadérs and an order 
was made direeting the reference to be filed, 
The award was made on the 22th Marsh 
1919 and filed in Court. Mr, Tuljaram for 
the plaintiff objeats to the award on the ground 
mentioned by me above. 

Now, the reference in the anit was undoubt- 
edly one falling under seotion 1 of Schedule 
UI, Civil Prosedure Code. That seetion ia as 
follows :—'' Where in any suit all the parties 
interested agree that any matter in difference 
between them sball be referred to arbitra: 
tior, they may, at-any time before judgment 
is pronounced, apply to the Court for an order 
of reference.” It is apparent from the clear 
wording of the seotion that, to give the Court . 
jurisdiotion to make the order of reference, 
the fundamental requisite is the assent of all 
the parties interested in the suit, to refer the 
matters in difference between them to arbitra- 
tration. The word "interested" is new.and is 
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obviously to be read in sonnestion with the 
words "matters in difference between them." 
Were defendants Nos. 3 a, band c the sons of 
Motiomal and defendant No. 4, Khatau, the son 
of Chellaram, parties interested in the guit? 
It would ba idle to contend that they were not. 
The suit, as I have remarked, was for parti- 
tion of ansestral property. It is true that 
plaintiff did sontend that in this ansestral 
property of which he sought partition only he 
and defendants Nos. l and 2 were interested. 
But in their written statement both of these 
defendants challenged the plaintiff's sonten- 
tion and stated that Motiomal, father of de- 
fendants Nos. 3a, b and e, and Chellaram, the 
father of defendant No 4, had speoifis interest 
in some of the properties mentioned in the 
schedule attached to the plaint and of which 
partition was sought. And amongst the 
issues framed in the suit —with the sonsent of 
the Pleaders for the respeetive parties, Issue 
No. 6 is as follows:— What is the shave of 
defendant No. 3in the property in suit and to 
what mesne profits are they entitled?” And 
with regard to the relief slaimed by defend- 
ant No, 4, there isthe following issne:— Is 
defendant, Khatau Chellaram, entitled to one- 
third or any undivided share in the two garden 
properties shown as Nos. 2 and 3 in the lista 
filed with the plaint and in written statement of 
defendant No, l, paragraphs 6 b and c, and can 
he get relief in this suit?" To my mind the 
pleadings show olearly that defendants Nos. 3 
a, b and c and defendant No. 4 were parties 
interested in the suit field by the plaintiffs 
and the issues inthe case partioularly reader 
their position the more emphatie. 


Now, the referense in the ease speoifies 
elearly what it is that has been referred to arbi- 
tration. Paragraph 2 states '' that the matters 
in difference between the parties are stated in 
the pleadings and issues," and paragraph 3 
“that the applieants being the parties actually 
interested in the subjoot-matter of the snit, 
have agreed to refer all the differenses be- 
tween them to the joint arbitration of ete., 
ete.’ Therefore, it is clear that all the 
matters in diference in the suit as stated in 
the pleadings and issues were referred to 
arbitration. Isa this then a valid referense in 
the light of the fast thet all the parties 
interested in the mattersin difference in the 
suit have not assented to it? In my opinion 
it is not. In the Privy Counoil ase of 
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Ghulam Khan v. Muhammad Hass.n (1) it was 
held that, in order to give the Court jurisdio- 
tion to make an order of referenee under 
gestion -L to Second Sahedule, Civil Prosedure 
Code, the agreement to refer and the applica: 
tion to the Court founded upon i must have 
the sonaurrenee of all parties sonserned. The 
legal aspest of the position similar to that 
in the present sase has been exhaustively 
diseussed by a referense to all the authorities 
available, in Dooly Ohand v. Mamujt Musajz, 
(2) following Parsidh Narain Singh v. Ghan- 
shyam Narain Singh (83), and I entirely agree 
with this decision. In this ease Mookerji, d., 
was emphatic in his statement that the entire 
foundation of the jurisdietion of the Court is 
removed as soon as it is established that the 
parties have failed to comply with the funda- 
mental requirements of the Statute embodied 
in the first paragraph of the Second Soehedule of 
the Civil Prosedure Code. Itis true that the 
suit on which the desision was based in Docly 
Chand v. Mamu‘t Musa; (2) was brought 
by the plaintiff against oertain persona who 
were members of a partnership bnt I ean 
sonseive no distinstion in principle between 
this suit and one in whish plaintiff seeks 
for a partition., In the former oase, 
two of the defendants who were not 
signatories to the referense had nof entered 
appearance ir Court, whereas in the present 
suit defendants Nos. 3 a, b, and cand defend- 
ant No, 4 were in Court at the time of the 
filing of the reference and shallenged its 
validity, a much stronger case. The case of 
Dooly Chand v, Mamu't Musajt (2) was fol. 
lowed by another Bench of the Caloutta 
High Court in the oase of Girtjanath Roy v, 
Kanat Lal Mitra (4). There in a suit brought 
by the plaintiff against several defendants, 
an application was made by the plaintiffs 
and the defendants who appeared to refer 
the matter in dispute to arbitration, and 
a deereo was passed by the Court, against 
all the defendants in sonformity with the 
award submitted by the arbitrator. Upon 
an appeal having been preferred by the 
plaintiffs against the decree, ib was held 


(1) 29 0. 167; 60. W. N. 626; 20 I. A. 5l; 12 M. 
L.J.775 4 Bom. L. R. 1645 8 Sar. P. O. J. 154; 25 
P. R. 1902 (P. O.). 

(2) 41 Ind. Cas. 235; 210. W. N. 387; 26 C. L, 
J. 338. 

(3) 9 C. W. N. 878. . 

(4) 48 Ind. Oas. 169; 27 O. L. J. 389, 
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that all the defendants being persons 
interested in the suit, and not having 
joined in the referense to arbitration, the 
arbitraiton was wholly incalid. To the 
same effeet are the decisions of the Allah. 
abad High Court in Haswa v. Mahbub (5) 
and of the Madras High Oourt in Indur 
Subbarami Reddy y, Kandadat Rajamanuar 
Ayyangar (6). 


In order to meet an argument in justifi- 
sation of the referense, that was raised 
on behalf of defendants Nos. Land 2, it 
is nesessary to refér to the relief olaimed 
by the plaintiff in his plaint in addition 
to that of partition. It appears from the 
pleadings that, during the minority of the 
plaintiff, a release.deed was exeeuted by 
the mother of the plaintiff and on the 
latter’s behalf, relinquishing for sertain 
consideration the plaintiffs’ rights to the 
bulk of the property of which partition was 
now sought. Plaintiff sontended that the 
release-deed should be set asideas it was 
obtained by fraud practised upon hia mother, 
and on that being done, the property in suit 
should be partitioned and one-third awarded 
to him as his share. Defendants Nos. 1 
and 2 replied that the release deed waa 
a valid and operative dosument and repu- 
diated the plaintiffs’ assertion as to its 
‘being fraudulent, Though all the matters 
in difference in the suit were referred to arbi- 
tration, the arbitrators, both of whom were 
legal mer, apparently apprebensive that the 
interest of the parties in the determination of 
the rights and property in sait may, in the 
pesuliar oiroumsatances of the reference 
being signed by some of the defendants 
only, nullify the objeat they bad in view, 
disposed of the eontentions between plaint- 
iffs and defendants Nos, land 2 by holding 
that the release-deed was a valid doou- 
ment, binding upon the former, but yet, 
however, they awarded the plaintiff more 
than he was actually entitled to under 
the deed. I imagine that this sonsession 
was ingeniously made by the arbitrators, as 
a solase to plaintiff's injured feelings and in 
the fond hope that plaintiff will not prosesute 
his elaim any further, The arbitrators’ expes- 
tations have, however, failed. 


(5) 10 Ing Cas, 559; 8 A. L. J. 645, 
(6) 26 M. 47; 12 M, I, J. 896, ` 
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Now the defenee argument somes to this; 
that as the matters in differenee between 
plaintiff and defendant No. disposed of by 
award, were confined to the sharaater of 
the release deed, whether it was valid and 
binding or otherwise, it was unneoessary 
for the reference to be signed by the de- 
fendants Nos. 3 a, b and c and defendant 
No. 4, as they were in no way interested 
in the release deed. But the matter is 
not to be sonsidered from the point of 
view of the desision embodied in the 
award, but whether the reference on whioh 
the award is based is valid and legal. 
Now the referense is nob restriaced only 
to a decision of the question whether the 
release deed is valid and operative, but is 
as comprehensive as it sould possibly be 
inasmush as it refers to the arbitrators 
all the matters in difference in the suit, 
necessarily ineluding the question of partition,, 
and in the event of the arbitrators hold- 
ing that the release deed was not binding 
upon the plaintiff they would nesesrarily 
have to determine the rights of all the defend- 
ants toa share in the property sought to he 
partitioned. 

I am not here oonaerned with the ques- 
tion whether defendants Nos.3 a, band c 
and defendant No. 4 would eventually 
susesed in establishing their right to any 
of the property of whieh the plaintiff 
sought partiticn, They applied to be joined 
as parties to the suit on the allegation 
that they had an interest in the property, 
the subject matter of. the suit, and their 
preyer was granted. Paragraph 6 of the 
written stafement olanses b ‘andc filed by 
defendant No. land adopted by defendant 
Nos. 2 explicitly admits the rights of defend. 
ants Nos. 3 a, b and c and defendant No, 4 
to a spesifie share in some of the pro. 
perties of whioh the plaintiff asked for parti. 
tion and I am, therefore, of opinion that there 
ean be no doubt that these defendanta were 


. interested in the matters in difference that 


were referred to arbitration. 

It was argued that the question of parti- 
tion was restrieted to plaintiff and defeud- 
ants Nos. 1 and 2 and that the other 
defendants were merely tenants-in-common 
owning a spesifie share in some of the 
gardens of which partition was desired. 
This is, however, merely an averment on 
the part of defendants Nos,1 and 2. 
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Plaintiff does not subseribe to it, He 
prays infer alta fora partition of the two 
gardens and it isimpossible to work out the 
partition without determining what interest 
defendants Nos.3 a, band c and defendant 
No. 4 have in them. Besides, these defendants 
do notaocsept the share whieh defendants 
Nos. 1 and 2 are prepared to allot to them, 
vide written statement of defendant No. 4 and 
the issue framed on it. 

It was next argued that the plaintiff 
was estopped from taking the sontention 
that he does. The plaintiff was undoubtedly 
a party to the referense whieh he now 
eseks to impeach, and whatever my view 
may be of the moral aspect of the question, 
yet, asa matter cf legal right, I sannot 
deny him relief, if the reference on whish 
the award is based js altogether invalid, In 
Qirtjanath Roy v, Kanai Lal Mitra (4) it was 
the pla ntiff that attasked the  referenee 
and the learned Judges were of opinion 
that the Court sould not refuse to enter- 
tain the objestion as regards the invalidity 
of the award merely besause it was taken 
by the plaintiff, If the referenos is alto. 
gether invalid, and a elear violation of the 
Statutory Law, it is immaterial whether 
the objestion is taken up by the parties 
that bave signed the referenee or those 
that have abstained from doing wo. 
As was seid, in Rava Harnaratn Singh 
v. Ohoudhrain Bhagwant Kuar (7). “The 
Statute 18 there apnd the Judges are bound 
to take jndisial notice cf it," The oson- 
elusion, therefore, to whioh I some is that, 
as all the parties interested, within the 
meaning of sestion 1 of Sshedule II, Civil 
Prosedure Code, did not assent to the refer- 
ence, this Court had no jurisdistion to 
make the order of reference, which is 
altogether invalid and as a necessary eorollary 
an award based on an invalid referonee must 
be inoperative and must be set aside: Dooly 
` Ohand v. Mamuji Musait (2) 

With regard to sosts, thongh the plaintiff 
has been suoseasful in his objestion, I am not 
prepared to allow him any in the light of his 
sonduot in the suit. Parties to bear their 
own aeosts. ° 

As the suit is an old one, it should be set 
down for hearirg at the earliest available date, 

Award set aside. 


(4) 18 I, À. 55; 13 A. 800; 6 Sar, P, C, J. 14; 15 Ind. 
Jur, 283; 7 Ind, Deo, (N. s.) 189, ` 
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BOMBAY HIGH COURT, 
First Civi, Appran No, 133 or 1919, 
September 20, 1990. 

Present :—Sir Norman Maeleod, Kr., Ohief 
Justias, and Mr. Justice Fawostt. 
ADITRAM GIRDHAR AND ANOTHER— 
APPLICANTS — ÁPPELLANTG 
Versus 
BAPULAL BECHARLAL AND ANOTHER — 


OpPONENTS—~ RESPONDENTS, 
Witt, lost —Revocation -- Presumption. 


Where a Will duly executed, traced to the 
tesbator's possession and last seen there, is not 
forthcoming on his death, the presumption is that 
it was destroyed by himself. To rebut it there 
must be sufficient evidence that it was not destroy- 
ed by the testator animo revocandi, [p 456, col. 2,] 

Appeal from the desision of the District 
Judge, Ahmedabad, in Miscellaneous Ap. 
plieation No. 235 of 1918. 

Mr. M. H. Mehta, for the Appellants, 

Mr. G. S. Rao, for Respondent No. 1, 

Mr. A. N. Thakor, for Respondent No, 2. 

JUDGMENT. 

Maouron, C. J.—The applioants propounded 
the last Will of one Jaiti, who died at Kapad- 
vanj onthe lith April 1918. It is admitted 
that the deasased exesuted a Will on the 
25th of April 1916. That Will was registered 
and was left for soms time with the 
applieants, but about one-and.a half 
mouths before the deseased died she took 
bask the Will from the applisante, and 
after her death the Will was not to be 
found. The first opponent endeavoured to 
get up another Will purporting to have been 
exesuted by Jaiti. The Court has found 
against that Will and no appeal hes been 
filed against that desision, The Oourt also 
same to the sonslusion that the Will of the 
25th April 1916 must have been ravoked 
as if sould not be found. The latest 
English ease on the presumption that will 
ariso when a person dies who is known 
to have exesuted a Will and to have had 
that Will in his possession, and the Will ia 
not found after his death, is Allan v. 
Morrtson (1), The head-note says: “Where 
a Will daly exesated, trasad to the testator’s 
possession and last seen there, is nof forth. 
gomiag on his death, the  presumotion is 
that it was destroyed by himself. To rebut 
it there must be suffiaient evidense that 
it was not destroyed by the testator antmo 


(1) (1900) A. C. 604; 69 L. J. P. C. 141, 
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i uox 4; 5 
revocandi.? There iB no evidenea in thia 
ease at all to rebut the presumption that 


would, therefore, arise a&esording to that 
authority. from the fact that after 
Jaiti’s death tbe Will sould not bs 
found. 


The same dealin arose in Anwar Hossein 
v. Secretary of State, for India (2) where 
it was held, following Finch v. Finch (3), 
that the Diesumpbon of .revosation .does 
not arise unless there is evidence to satisfy 
the Court thatthe Will was not in existense 
8t the time, of the teatator’s det th... Allan 
v. Morrisen (1), was not referred to, but in that 
ease; their Lordships said. "in Finch v. Finch 
(3) the Court inferred from the fasts proved 
that the Will was in existense at the date of 
the testator’s death,” and so they sonsidered 
that that onse with others whieh had been 
sited had nothing to do with the one before 
them. Therefore, with due róspeat, I should 
be inelined to differ from the view taken 
by the Court in ‘Anwar Hossein v. 
Seoretary of State for India (2) and I should 
prefer to say that the fasts found in that 
ease rebutted the presumption that the 
Will bad been revoked rather than say 
that. they prevented the presumption from 
arising. 

. However that may be, in this ease the 
only facts that have been proved, are that 
the testatrix, at some time during the six 
weeks before she died, got back the Will 
and other papers from the applicants, and 
when she died the Will was not found 
amongst her papers, There was nothing, 
therefore, in the evidenee from whioh it 
sould be inferred that the Will was in 
existence at the date of the testator’s 
death, There was evidense that she bad 
had disputes with the applicants, and the 
faot that she called bask the Will from 
their posseesion lends. eonsiderable amount 
of support to the view that she did so 
with- the intention either of revoking it 
or of making a new Will I think, there. 
fore, that there is no reason why we should 
disturb the finding of the learned Distriot 
Judge who dismissed the application. The 
appeal, is dismissed, Tke applicants were 
entitled (o come to Court to get a deoisicn 
on this somewhat doubtful question, and, 
(2) 810 885; 8 C. W.N.821. 


(3) (801) 1-P. & D. 371; 86 L. J. P, 78; 16 L, T, 
268; 16 W, B. 797. 
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therefore, their oosts and. the eost „of 
opponent, No. 2 both here and in the 
Court below will oome out of the estate, 
The opponent No, 1 will bear his own sosta 
throughout, 

FawogrtT, J.—I would add one sireumstance 
that seems to me to support the presump- 
tion of revosation of this Will whieh has 
been referred to by the learned Ohief 
Justice, Jt appears from Exhibit 33 that, 
on the 23rd March 1918, the testatrix 
passed & dosument in favour of the petitioner 
No, 1 under whioh she gave up possession 
to him of a house already gifted by . her 
to him though she had a right to ossupy 
it for some time longer under a lease that 
had been passed to her by the petitioner 
No, J. In. that dooument it is recited 
that “this lease did not expire. till . the 
27th April 1918. But now-a days my health 
does not. sontinne to be well. I am, there- 
fore, required to go to my original native 
village Davada in Nadiad Taluka; after 
having gone there, I am not sonfident as 
to whether I may live or I may not live. 
Therefore, in order that you may not have 
to ensounter any objestion to your resover- 
ing possession of the house taken on rent 
afterwards, I pass to you. this dosument,” 
This was executed only about a fortnight 
before her death, and after she had, aesord- 
ing to the evidense of petitioner No. 2, 
obtained possession of the Will. Acsordingly, 
if she bad not revoked the Will, and if it 
was still in her possession, and if she. bad the 
feeling whieh she expressed in Exhibit 33 as 
to her state of health, and desired to remove 
any -objeetions that might be taken to 
petitioner No. l's acting upon the dooument 
passed by her in his favour, the probability 
is that.she would have given him the 
Wil.  Aesordingly, the faot of her not 
having done so seems to ,me to support 
the presumption that she had, as a matter ` 
of fast, revoked the Will; and in view of 
this if is unnesessary to deoide whether 
opponent No. 1 invaded her house after 
her death, and so obtained possession of 
her papers, in whieh asses he might, of 
eourse, have destroyed the Will if it still 
existed. The learned District Judge has 


not some to a definite finding on this 
queation,. and .the, evidence ;as to it is 
sorflisting, But it oannot, 1 think, be 


held proyed that he did, as a matter of 
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fact, got possesaioii in the way asserted by 
the, petitioners, We have also the faot 
that thére was sonsiderable delay on the 
part of the petitioners, in astting up this 
Will, although the opponents, or, at any 
rate, opponent No, 1, asserted a right to 
interfere in the administration of the pro- 
perty of the deeeased very soon after her 
death, I think, therefore, there is no 
suffisient . reason ío disturb the finding 
of the lower Court. that the Will i in question 
had been revoked, and sonour in the proposed 
order. " 
Appeal dismissed. 





MADRAS HIGH, COURT, 
ORIGINAL SIDE ArpgaL No, 1 or 1920, 
October 29, 1920:, 

_Present:—Sir John Wallis, Kr, . 
Ohief Justiae, and Mr. Justies Odgers, 
SURI CHETTY RANGANATHAN 
OHETTY ano BRorBERnS— PLAINTIFFS— 
APPELLANTS 
YEN GUS 


GADALA PARTHASARATHY— 

CHETTY—Derenvanr— Respondent, 
Contract Act (IX of 1872), ss. 39, 66—Vendor and 
purchaser—Sale of immoveable property, contract for 
Time of essence of contract, rule of, limits of— 
Postponement of performance till, settlement of dispute 
between vendor and third, party—Recission by vendor 

—Damages, suit for, maintainability of. 


In contracts for sale of immoveable property 
time is not ordinarily considered: to be of the 
essence of the contract, within the meaning of 
section 66 of the Contract Act, the terms of which 
do not preciude the application of the English 
equitable rule, unless there is anything in the 
express stipulation between the parties, the nature 
ef the property and the. surrounding circumstances 
which.would make it inequitable to apply the rule. 
Lp. 459, col. 2.] 

Where according io the terms of a contract, for 
the: kale of property the vendee is required to 
purchase within a certain time and defers per- 
formance till the conclusion of a litigation between 
the vendor and a third party, in consequence of 
which the vendor rescinds the contract, a suit by 
the vendee, after a long lapse of time, for damages 
for breach of the contract is not maintainable, 
[p. 459, col. 2.] . 

the 


of 
_An appeal -from ..judgment and 
desree of Mr, Justieo Coutts-Trotter, dated 


the 29th September 1919, passed in the 
exereise of the Ordinary Original Civil Juris- 
distion- in, Original Suit No. 117 of 1919. 

FAUTS appear from the judgment. 

Mr. A. Krishnaswamy Atyar, for the Áppel. 
lants.— The English rule as to time not 
being of the essence of the sontraet is om- 
bodied in, sestion 55 of the Contrast Act. See 
Jamshed Khodaram v, Burjorit Dhunjibhat (1). 
The only limitations to this rule are an express 
stipulation between the parties making time 
of the essenae of the contrast, the nature of the 
property or the surrounding oireumstanses 
whish would render. it inequitable that the 
rale should be .applied.. The parties are 
entitled to an extension of time where it ig 
necessary. Here the plaintiffs received 
notise tha there was a prior. agreement 
between the vendor and a third party in 
respest. of this very property in respeát of 
whieh there was 6o be a litigation and the 
plaintiffs were entitled to await ita result 
before performing their part of the sontraet. 
The defendant had no right to repudiate the 
aontract because the plaintiffs wanted: some 
more time whish was absolutely nésessary, 

Mr. O. Veeraragava Atyar, for the Res- 
pondents :— Whether time is or is not of the 
essence of the eontract, the plaintiffs may 
slaim a reasonable extension of time under 
certain sontingensies. Their olaim to await 
the result of a litigation to be launshed to 
enable them to perform their contrast is 
unreasonable. The defendant was fully 
justified in treating it as a breaeh by the 
plaintiffs, The action for damages is not 


sustainable. ; " 
JUDGMENT. 


Warts, O, J.—This is a suit for damages 
for breach of eontraot for the sale of a house 
by the defendant to the plaintiffs, The 
contrast whieh i is in the form of a ressipt, 
atates that ' ‘she property is sold for Rs. 24,000 
only subjest to the approval of title ets., 
by your lega! advisers within one month for 
completion of sale ten days subsequently, di 
The plaintiff did not approve the title within 
one month and sonseqnently the sale was 
not completed ten days later. : In these 
oiraum:tanses, Coutta.Trotter, J., has dis. 
missed the suit on the ground that tims was 

(1) 82 Ind: Cas, 246,-40 B. 289,80 M. L*7,188; 
8 L., W. 239; 10.M. L. T, 184: 14 A. L. J. 226, (1916) 1 


M. W.N. 229; 18 Bom. L. R. En 23 O. L. J. 858; 29 
O, W. N. 744; 48 If An 26 (P, 0 ede 
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of the essenee of the sontraet. If this were 
a suit for spedifis performanse of the sontraat, 
the rasent desiaion of the Privy Council in 
Jamshed Khodaram y. Buriorit Dhunidbhat 
(1) would be express authority for the 
proposition that, in oontrasts for the sale 
of land, time is not ordinarily considered to 
be of the essence of the aontraet within the 
meaning of sestion 55 of the Indian Contrast 
Aot; the terms of whish were held not to 
prealude the application of the equitable rule 
in England to sueh contracts and, if that be 
so, the same rule must apply to suits for 
damages such as this whish are governed by 
the desision of a Fnll Bench of this Court in 
Adikesavan v. Gurunatha Chetty (2). 


It is, therefore, necessary to consider the 
limits of the rule, In the words of Turner, 
L. J., in Roberts v. Berry (8) whieh were sited 
with approval by Lord Üairnsin a passage of 
his judgment in Tilley v. Thomas (4) whioh 
ig set ont by Lord Haldane delivering the 
judgment ofthe Privy Counsil in the case 
already sited, time is not deemed to be of the 
essenoe of the contrast if there is nothing in 
the "express stipulations between the parties, 
the nature of the property or the eurrounding 
sircumstanees” whieh would make it 
inequitable to apply the rule. There are 
no such express stipulations here, and there 

‘is nothing in the nature of the property or 
the surrounding eireunistanses in the present 
' cago to exclude the rule. What is meant by 


the surrounding oeirceumstanees is illustrated | 


by Tilley v. Thomas (4) where time was held 
‘to be of the essence of the contract beeanse 
the vendee, to the knowledge of the vendor, 
wanted the house for his own oscupation, 
There is nothing of the kind here. 
Butassuming that time was not of the 
easense of the contrast, I think thee snit fails 
on another ground. On the 7th of Jannary, 
- within one month of the date of tbe agree. 
ment for sale, the plaintiffs Solicitors in 
Exhibit E wrote to the defendant that, in 
view of a threatened suit against the defend- 
ant under an alleged prior agreement, they 
gould not pay over the balanee of the 


- (2) 89 Ind. Cas. 858; 40 M. 388; 22 M. L. J. 180, 
(1917) M. W. N. 171.5 L. W. 425; 22M. L. T. 


800. 
(8) (1853) 48 De G. M, & G. 284; 22 L. J. Ch, 
398, 4$ E. R. 112; 20 L. T. (o. s.) 215; 98 R. R. 189. 
(4) (1807) 3 Ch. 01; 17 L. T. 422; 16 W. R. 
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purshase money to the defendant until. the 
disposal of the suit, and proposed to pay the 
defendant interest on this amount during the 
interval. The defendant refused to agree 
to the proposal, and as the plaintiffs persist. 
ed in their attitude, after some further 
oorrespondensa whish it is unnesessary to set 
cout, the defendant's Vakil on the llth 
February 1918 wrote to the plaintiffs’ 
Solieitors, stating that, as the plaintiffs had 
failed to fnlfil their part of the aeontrast the 
defendant was absolved from further liability 
under the sontrast, and returning the deposit 
of Re, 1,000 whioh had been paid by the 
plaintiffs. The plaintiffs refused to ascopt 
the money, and on the 25th September 1918, 
after the disposal of the suit in question, the 
plaintiffa! Solioitors by Exhibit L oalled upon 
the defendant to somplete the oeontraof, 
and on his failure to do so instituted the pre- 
gent suit for damages. 

In my opinion, the defendant was 
justified in putting an end to the sontrast by 
Exhibit [V under seetion 39, Indian Contract 
Aat, on the ground that the plaintiffs had 
refused to perform their part of the eontraet. 
The equitable rule of interpretation of 
contracts already referred to, whioh perhaps 
goes to the extreme limit of what ia 
permissible in the interpretation of sontraste, 
in no way warranted the plaintiffs in setting 
aside the terms of the sontrast whieh were 


for payment of the balance of the purshase- 


money acd completion within six weeks and 
for postponing such payment, not merely for 
apy reasonable time to whieh they might be 


entitled under the rule, for the investigation 


of the title, and the eompletion of the sale, 
but until the disposal of a. suit whieh had 
not yet been filed and might not be disposed 
of for one or more years, The plaintiffs’ 
insistence on this new term’ was a clear 
refusal to perform their sontrast, and justified 
the defendant in putting an end to the 
eontrsst as he did by Exhibit IV, On this 
ground the appeal fails in my opinion, and 
must be dismissed with costs. 

Opaers, J.—The plaintiffa are the appel. 
lants They sued tke respondent on the 
Original Side for damages for breash of 


eontrast to sel them certain immoveable 


properties. The sontract is dated the 15th 
Desember 1917 and isin the form of a reseipt 
Exhibit A, It runs thus :— 

"Received from Mesers. Suri Chetty Ranga 
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nathn Ohetty Brothers, Madras, the sum of 
Ra 1,000 only being the advanee for the 
premises Nos, 60 and 24, Irusappa Maistry 
Street, and Venkata Chellam Lane, Madras, 
sold for Hs. 24,000 only aubjest to the 
approval of title, eto, by your legal 
advisers within one month and for somple- 
tion of sale-deed ten days subsequently. The 
advanse shall be refunded if the title is not 
approved by your legal advisers," It is 
elear enough from this that the title was to be 
approved within one month and the sale to 
be completed ten days subsequently, that ir, 
in about six weeks altogether. On.the 18th 
Desember 1917, the plaintiffs had notise 
from Messrs. Venkatasubba Rao and 
Radhakrishnayya that the defendant had 
agreed to sell these very properties to some 
clients of the Vakils ona previous date, tiz, 
6th September 1917, and that their elients 
were filing a suit for spssifie performanae of 
that sontract. The  plaintiffs-appellants 
thereupon wrote Exhibit O stating therein 
as follows: * * * * “We wish 
to know whether yon would allow time till 
the settlement of the dispute between ycu 
and Kankipati Sriramulu Chetty and Devaki 
Venkatakistramma Chetty or you will hold 
yourself responsible if our matter is settled 
and put through within the time spesified in 
the reegipt.” This is dated the 20th Desem- 
ber 1917 and after this, the respondent 
replied, by Exhibit t, “I ean neither extend 
time nor hold myself responsible for any 
dispute alleged in your enelosed sopy of 
letter from Messrs. Venkatasubba Rao and 
Radhakrishnayya.” The plaintiffs then 
made an offeron tke 7th January 1919 to 
pey 7 per oant, interest on the purchase. 
money and to retain the purchase-morey 
with . themselves and uot to pay it to 
defendant. On the same day this offer was 
rejected by the respondent, Exhibit F, and, 
finally on the llth February 1918, the 
respondent wrote Exhibit LV that, owing to 
the appellants’ breaeb, the respondent is 
absolyed from all liability. 

Farther sorrespondense took plase between 
the parties buf, finally, on the 27th September 
1918, the Vakilfor the respondents wrote to 


the appellants, “my slient states that he has. 


already written to you through his Yakil, 
Mr. CO. P, Ramaswami Aiyar, that the con. 


tract has been cancelled” and the letter asks ^ — (5) (1915) A. C. 383; 84 L. J. Ch. 259; 112 L, T 
664. ih 


for the return of dosuments, 


On those facts the plaintiffs olaimed 
damages for breash of contrast uncer the pro- 
visions of the Spesific Relief Aot, whieh allows 
damages to be olaimed in lieu of speoifia per- 
formanae, thus differing from the Koglish Law 
leg. Adtkesa:an v. Gurunatha Chetty (2)]. 
It is sontended on behalf of the appellants that 
the time is not of the essense of the aontragt 
and the equitable doctrine extending the tima 
that has been definitely agreed to hetween the 
parties and whioh, at law, was Invariably 
regarded as being of the essence bas heen im- 
ported into section 55 of the Indian Coniraet 
Ast. This has been definitely desided for us 
by tbe Privy Counpeilin the case reported in 
Jamshed Khodarom v Buras. Dhunjibhaz 
(1) where Lord Haldane, referring to this 
dostrine, as laid down by Lord Qairns in 
Tilley v. homas(4) and by the House of Lorda 
in the recent osse of Sticknry y, Keeble (5) 
adopts the language used by Lord Qairns in 
the former of these oases, which again refers 
to the language of Lord Justice Turner in 
Roberts v. Berry (3), that it is a condition pre. 
aedent of the application of the dostring that 
there is nothing in the “express stipula- 
tions between the parties, the nature of the 
property or the surrounding oireumsatansen 
whish would mske it inequitable to interfere 
with and modify the legal right." There are 
no such eiraumstanooes here, 


Assuming that the dostrine of time not 
being of the esrenee is to be applied in this 
ense, Í am strongly of opinion that equity 
would never have extended the dootrine to 
apply to & ease of the sort before us, where 
the extension required or demanded is not 
a week or two or even a month or two (as 
is naturally the oase in &ngland where 
Solieitors have not been able to complete 
their ibvestigations into title exactly within 
the time stipulated), but the extension asked 
for is till the dispute between third parties 
and the vendor had been settled. The trial 
of this suit took nearly a year and there 
might be one or more appeals whish would 
mean extension of time for years, 1 cannot 
think the equitable dostrine was intended to 
apply to a state of sireumstinaes such as 
this, whisb, to my mind, would not only 
reduse the sontrast purporting to fix the 
time. between the parties to an absurdity 
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but also make the applisation of the. dostrine 
ludicurous in itself. I also gravely doubt 
if time ean be extended to this extent with. 
out injustice to the eontracting parties. 
[Seo Lord Parker in Stickney v. Keeble 
(5)]. 

However this might be, the appeal, in my 
opinion, fails on. the ground that the 
appellants repudiated the sontrast when they 
demanded in their letter, Exhibit O, time till 
the settlement of. the dispute or a guarantee 
from the respondent, also when on the 7th 
January 1918 they refused to pay the 
purehase-prise. That being so, the plaintiffa 
are not entitled to ask for damages from the 
defendant seeing that they thémselves have 
in effect refused to earry.out the terms of the 
original contrast, Exhibit A, but instead 
proposed an entirely new contrast whieh, the 
defendant did not, and was not bound to 
assept. I agree that this appeal must be 
dismissed with sosts, 

M, €, Py 

Appeal dismissed. 


BOMBAY HIGH COURT. 
Szco»p Civin Apppats Nos. 978 ann 979 
or 1917. 

September 14, 1920. 

Fresent: — Sir Norman Maoleod, KT, 
Chief Justise, and Mr, Justice Shah. 
VAMAN VITHAL KULKARNI— 
APPELLANT 
versus 
VENKAJI KHANDO KULKARNI 
RESPONDENT, 

Hindu Law—Adoption— Widow inata to adop» 


tion by widow of predeceased nephew whether can 
herself subsequently adopt. 


Where on the death of a Hindu his widow con- 
sents to the adoption of a boy by the widow of a 
predeceased nephew of her husband, her own 
power of adoption comes to an end, and she cannot 
subsequently adopt to her husband. . 

Second appeals from ihe decision of the 
District Judge, Belgaum, i in Appeal No, 302 
of 1915, sonfirming the deeree passed by 


the Subordinate Judge at Gokak, in Oivil " fore, in the present litigation 


Suit No. 504 of 1913, 


Mr. S. R. Bakhale, for the Appellant. 

Mr. Nilkant Atmaram, fcr the Réspond- 
ent, 

JUDGMENT, —The only quéstion in this 
appeal relates to the share of deféndant 
No,.1, who is said to have lost all rights 
in his natural family on aasount of his 
adoption by Godubai The fasts about that 
adoption are that one Khando died in 1860 
leaving two widows Kashibai and Godubai 
and a lady named Ahilyabai, the widow 
of a predeseüsed nephew.  Kashibai died 
in the year 1862, With the sonsent of 
Godubai, Ahilyabai adopted one Gopal in 
1864. After the adoption of Gopal, Godubdai 
ig said to hava adopted one Ramohandra 
in 1867; and after the death of  Ham- 
shandra abe is said to have adopted defend- 
ant No. l in 1884. The validity of the 
adoption of Gopal by  Ahilyabai is not 
questioned before us. Bat it is argued 
that after the adoption of Gopal by Ahilyabai 
Godubai’s right to adoptdid not some to 
an end, that she in fast adopted defendant 
No. 1 and that the adoption is valid, It 
seems to us alear,. however, that, when 
with the eonsent of (Godubai, Gopal was 
adopted by Ahilyabai, the whole property 
vested in Gopal, and Godubai’s right to 
adopt to her husband came to. an end, 
tt is not disputed before us, and it cannot 


be disputed, that if Gopal had been the 


natural son of Abilyabai, on the death of 
Khando, Godubai oonld not have made 
any adoption without the consent of Gopal; 
and, in our opinion, when Godubai consented 
to the adoption of Gopal by Ahilyabai 
and when Gopal was in fast adopted by 
Ahilyabai, her power of adoption, was at 
an end, as it would be if Gopal had been 
ihe natural son of Ahilyabai. Thue, it is 
clear that defendant No,l's adoption by 
Godubai was not valid. It appears that 
in Suit No, 20 of 1862, when defendart 
No. l attempted to sseerb his right as 
the adopted son of Godubai in the family 
of Khando, his right was not recognized; 
and it ia not euggoested in the present 
03:0 that, sinos ther, ‘he has ever attempted 
to assert his right as the adopted son in 
that family or that his position as sush 
has been aseepted or aaequiesced in by any 
person in that family, His position, there. 
is that he 
eontinued to be a member of his natural 
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family, and on that footing he is entitled 
to his share in the property in suit, 
sontention which was urged before the 
lower Appellate Court that after his adoption 
by Godubai, he lost all his rights in his 
natural family, even though the adoption 
was invalid, has been quite properly aban- 
doned before us, 

The result ie, that the desres of the lower 
Appellate Court is affirmed and this appeal 
dismissed with costs. 

This judgment will govern Appeal No. 978 
of 1917 also, 

There will be only one set of coste in Appeal 
No. 978. 


Decree offirmed, 


MADRAS HIGH COURT. 
Orvit ÀPPgAL No, 349 or 1919, 
Ostober 5, 1920. 

Fresent:—Sir John Wallis, Kt., Chief Justice, 
and Mr. Justices Hughes, 
PERUMAL, AMMAL, MiNoR 2Y MOTHER 
AND NEXT FRIEND KRISHNAMMAL 
—PLAINTIFF— APPELLANT 


" versus 
PERUMAL NAICKER AND OTHERS— 


DEFENDANTS— RESPONDENTS, 

Transfer of Property Act (IV of 1882), ss. 8, 128, 
180— Mortgage, gift of —Regtstration—Book-debts, gift 
of, when effectual—Delivery, whether necessary— 
Mortgage and book-debia, gift of, by unregistered deed, 
effect of. 


A mortgage can be transferred by way of gift, 
under section 128 of the Transfer of -Property Act, 
as immoveable property only by a registered instru. 
ment, irrespective of whether the mortgage is for 
less than Rs. 100, as that section contains no ex- 
ception in favour of gifts of small value. [p. 462, 
col. 2. 

A gift of a book-debt is a gift of an actionable 
claim, as defined in seotion 8 of the Transfer of 
Property Act, and, under section 180 of that Act, 
delivery is not necessary to render the gift com. 
plete and effectual. [p. 462, col, 2; p. 463, col. 1.] 

Where a deed purports. io assign, by way of 
gift, a mortgage and book-debts, and is unregis- 
tered, it is inoperative as regards the mortgage 
but is effectual.as to the book- debte, Cp. 468, coL 2; 
p. 464, col, 1.] 


Appeal -against the desree of the Court 
of the Subordinate Judge, Tuticorin, in 
Original Civil Suit No.11 of 1918, 

i Mr. K, Bhashyam Iyengar, for the Appel- 
ant 
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Mr. T. Rangachariar, for the Respondents. 


JUDGMENT, 
Waits, O. J.—This ease raises questions 
of some importanse under the Transfer of 


‘Property Act as to the transfer of mortgages 


and of astionable olaims by way of gift, and 
we have taken time to consider our judg- 
ment, 


The fasta may be very briefly stated. A 
few days before his death, one Pothu Naisker 
executed Exhibit 50, an- unregistered 
instrument, by whioh he made an immediate 
disposition of the property sonsisting of 
mortgages, promissory -noter, and book-debts 


allotting the itema in Sehedule 1 to the de- 


fendants, the sons of a deeeased son, and 
the items in Sehedule 2 to the plaintiff, the 
daughter and only surviving shild of another 
deesased son, It is not disputed that this 
disposition in the deed was intended to take 
effect at onee. Exhibit 50 resites this 
and is borne out by the oral evidence of the 
plaintifi’s mother, the Ist witness for the 
defence in Civil Suit No, 26 of 1917, whioh 
waa tried along with .the present anit, that 
the promissory-notes and mortgage deeds 
mentioned in the Sasond Sebedule were 
delivered to her on the plaintiff's behalf when 
outstand. 
ings or  "'balanees under aosount?" tare 
assigned by the terms of Exhibit 50 but it 
does not appear that anything was handed 
over tothe plaintiffs mother in respect of 
Bush ontstandings, 


Seation 123 of the Transfer of Froperty 
Ast requires gifts of immoveable property to 
be made by registered instrament, and the 
first question ir, whether the gifts of the 
mortgages are to be regarded as gifts of 
immoveable or moyeable property. Under 
the Aot, as originally passed, mortgage-debts 
were ' held to be actionable slaims, and on 
this view the effeat of section 8 was that, on 
the (rausfer of the mortgage-debt, the seeu- 
rities passed with it. That this was the 
intention | .of the Legislature, i in my opinion, 
admits of no doubt, first, beenuse the language 
of ‘the. section is wide enough.to sover snah 
securities and it is ineoneesiveable that it 
would bave used suoh general language if 
it had not. intended. to inolude landed’ seoti- 
rities, the most important lass of all; 
secondly, beoauee section 8 oseurs in Chapter 
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If whioh deals with the general rule applioa- 
ble to all slasses of property, and it is in 
the first part of that Ohapter whieh is headed 
“A transfer of property whether moveable 
or immoveable ;” thirdly, because the seotion 
re produses the rule of English Law that even 
as regards mortgages the sesurity passes 
with the prinsipal debt, In Martin v. Mowlin 
(1) Lord Mansfield expressed himself as 
though the legal estate in the land passed 
ta the transferee of the mortgage. debt, but 
in Dufüsld v. Elwes (2) Lord Eldon pointed 
out that this language was not striotly 
‘acaurate and that what happened war, that 
equity treated the mortgagee making the 
‘transfer as a trustee of the land for the 
traneferea of the mortgage-debt. The Indian 
Legislature would seem to have desided to 
enact the rule in Indis in the form in whieh 
it was expressed by Lord Mansfield. Under 


the Act as originally passed, morigage-debts ' 


were assignable as astionable elaims and the 
assignment of the debt, in my opinion, passed 
the security with it under section 8, This 
was the view taken by this Oourt in Subra. 
maniam v. Perumal Reddi (3) and, I think, 
it was right, 

The Legislature, however, subsequently 
became dissatisfied with the state of the law, 
and in 1200 amended the Act by substituting 
a new Chapter as to actionable olaims, and 
inserting in seotion 3 a definition of * astion- 
able olaim,' which exeluded any "debt 
secured by mortgage of immoveable property 
or hypothesation or pledge of moveable 
property.” The effeot of this amendment 
was that the mortgage-debts sould no longer 
be transferred as aationable claims under 
Chapter VIII. The mortgagee’s interest in 
‘the land had all along bebn transferable as 

mmoveable property by way of sale, exchange 
‘and gift under Chapters IV, VI and VII, and 
had sarried with it the mortgage-debt, and 
Í think that the intention of the Legislature 
inremoving mortgage debts from the eate. 
gory of aetionable elaims whieh are trans. 
ferable under Chapter VIII must have been 
‘that, in general, mortgage debts should only 
be transferred in this way under Chapters 
IV, Vi and VII with the mortgagee’s interest 
in the land, and, therefore, by registered 
iasbrument, more specially as the alternative 

(1) (1760) 2 Burr. 969 at p.979, 97 E, B, 658. — 
: (2) (1827) 1 Bligh (N, 8.) 497 ab p. 641; 80 R. R, 
966; 4 E. R. 969. . : "D n 

(3) 18 M, 454; 6 M, L. J, 92; 6 Ind, Deo. (x, s.) 688. 


INDIAN OASHS, 


[192] 


view that the Legislature intended to permit 
of oral transfers of mortgage-debts appears 
to be altogether inadmissible as opposed to 
the general policy of the Act. 

In his observations in Ramasamt Pattar v. 
Ohinnan Asari (4), Siv Bhashyam Aiyangar 
would appear £o have been of opinion that 
this was so even before the amendments of 
1960, With that view, for the:reasons already 
given, I am unable to eonour, but I agree that 
it is the result which follows from the amend. 
ments introduced in 1900, subjest only to 
this, that where the law still admits of the 
separate transfer of the mortgage-debt, as by 
the endorsement of a promissory-note seoured 
by a deposit of title-deeds, or by the attach. 
ment- and sale in exeeution of a mortgage- 
debt under the Civil Prosedure Code, sestion 
8 still operates to earry the seaurity with it, 
as held by this: Court in Ounntah v. Gopal 
Ohetttar (5) and in Nataraja Iyer v. South 
Indian Bank of Tinnevelly (6). : 

We are now dealing with a transfer not by 
way of sale bat by gift. If, however, acoord- 
ing to the scheme of the Aet, as amended, 
mortgages ordinarily oan bs transferred by 
way of sale only as immoveable property, it 
follows, in my opinion, that they oan only be 
transferred by way of gift under section 123 as 
immoveable property and, eonsequently only 
by registered instrument. The gifts of 
the mortgages under Exhibit 60, therefore, 
fail, The fact that some of them. were for 
less than. Rs. 100 makes no difference, as 
gestion 123 eontains no exeeption in favour 
of gifts of small value. 

_ We have next, to deal with the gift of the 
book-debts, which was a gift of actionable 
slaims as now defined in ssetion 3 of the 
Transfer of Property Aot; and the first 
question whioh arises is, are such gifts 
governed by Chapter VII of the Ast, “whioh 
deals with gifts of moveable ag well as im- 
moveable property or by Chapter VIII, whish 
deals separately with the transfer of notion- 
able slaims in terms. whioh are wide enough 
to cover transfers with or without sonsidera- 
tion P In my opinior, the proper eonaluaion 
on the eonstruetion of the Ast ie, that they 
are governed by Chapter VIII, In the 


first place, section 130 of that Chapter pro- 
(4)'24 M. 449. ` 

z (5) 62 Ind, Cas, 879; 28 M. L. T, 242; (1919) M. W, 
, 018. 


(6) 13 Ind. Oas. 91; 37 M. 51; 10 M, In. T. 603; 
(1911) 2 M. W, N. 590; 22 M, L» J, 105. 
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vides, “that the transfer of an actionable 
claim shall be effested only by the oxesu- 
tion of an instrument in writing signed by 
the transferor or his duly authorised agent and 
shall be complete and effestnal upon the 
execution of sush instrument." This is suffi. 
eient to show that an actionable olaim is not 
moveable property whieh eanbe transferred 
by way of gift by mere delivery under sec- 
tion 128. Farther, a mere aetionable slaim 
is ineapable of transfer, and the provision in 
section 128 that delivery may bs made in 
the same way as goods sold are delivered 
shows that what are dealt with in sestion 
123 are gifts of tangible moveable property, 
such as goode, or a horse, or & book. 
This eonolusion is, also, in my opinion, in 
agcordance with the prinoiples of ‘English 
Law on whieh the Transfer of Property Aot 
is based. In order that a gift inter vivos 
‘should be enforsed it was necessary that 
the donee’s title should be somplete, 
as equity would not help a volunteer in 
such a case, a less stringent rule.was applied 
in the oase of donatronts mortis causa, or gifta 
in eontemplation of death whioh aro excepted 
‘from Ohspter VII by seation 129. Now, 
as pointed ont in the very learned judg. 
‘ment of Fry and Bowen, Lords Justieee, in 
Oochrane v. Moore (7), where the history 
of the law on this subjeet is trased. from 
the earliest times, at Common Law in the 
absenee ofa deed delivery was neaessary to 
pass title to ehattels, * Title passed either by 
deed or by delivery, and this is the foundation 
of the rule in section 123 under whiob as 
regards gifts of moveables, title passes either 
by registered instrument, whieh is the Indian 
equivalent of the English deed, or by delivery. 
As regards the gift of ehoses in astion there 
was a diffisulty besause, on the one hand, 
the Common Law did not admit of the assign. 
ment of a ehose in astion and equity would 
not assist à volunteer, and, on the other hand, 
they were not oapable of delivery in the or- 
dinary sense, section 25, sub-seation (6) of 
the Judicature Act, however, made ehoses in 
notion assignable and gaye the assignee a 
complete title, and it has been resently held 
by Sargent, J, in Westerton, In re, Public 
Trustee v. Gray (8) that the offeot of 


that sestion is to improve the position of 
(7) (1880) 25 Q. B, D. 57; 69 L, J, Q. B, 877; 63 L, 

T. 153; 38 W. R, 688; 54 J. P, 504; 

mS (1919) 2 Ch, D. 104; 83 À. J. Ch. 392; 63 S. J. 

410. 
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a dence or assignees without sonsiderabion of 
a chose in astion and to enable him to sue 
on the assignment besause it makes tke 
assignes’s title complete, as our own seetion 
130 does in terms,’ It is true that in the 
case jaat oited there was also delivery of the 
indicia of title, but the learned Jadge’s desi. 
sion appears to be ‘based entirely upon the 
assignment. In my opinion, both in India 
and in Hogland, an assignment in the 
Statutory form passes title to astionable 
elaims even where the assignment ia with. 
out sonsideration, Exhibit 50 is, therefore, 
& suffisionf assignment of the béeok-debig 


under sestion 130 of the Transfer of 
Property Aot. The prevailing view in 
this Court ie, that negotiable instruments 
are actionable claims assignable under 


thia section as well as by endorsement, and 
it follows that the promissory-notes also in 
this ease were sufficiently assigned by Ex. 
hibit 50. 

The last question is, as to whether the 
failure of the gift of the mortgages was a 
suffisient ground for dismissing the suit as 
regards the book-debts and outstandings also,as 
the Subordinate Judge appears have thought, 

A somewhat similar question arose in 
Potht  Naicken v. Nagama  Naicker (9), 
where it was held that a partition-deed 
which failed as to immoveables for want of 
registration sould not be given effest to as to 
moveables. IL think that decision was quite 
right, but this question has recently been 
very fully considered by the Court of Appeal 
in Godman v. Godman (10), 8 ease mush more 
like the present, in whioh a soldier's codieil 
to his Will, whieh would have been good 
as to personalty only also inaladed realty 
what it was ineompetent to pass, and I 
think that, in deeiding the present oase, we 
should be guided by the prinsiples laid down 
in that esse, though they may not always be 
very easy of application, and the learned Lord 
Justices differed as to their applisation in 
that partieular case, What is olearly laid 


‘down by all the Judges in that ease ie, that 


the failure of the disposition as to realty 
will not in every ease have the etfest of 
making if fail as to personalty as well, 
The argument that it was impossible to say 


* 
(9) 82 Ind. Cas. 486; 30 M. L, J. 62; 19 M, L, T, 50; 
3 L. W. 115; (1916) LM. W, N. 79. 
(10, (1920) P, 261; 128. L. T. 274; 89 L, J, P, 193; 
64 S. J. 424; 86 T, I, R. 434, 
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what the testator would have done if he had 
known that his Will must fail as to realty 
was not assepted asa suffisient ground for 
invalidating it in foto. Warrington, L. J., 

at page 277, treats it largely as a Question 
whether to aliow the Will to operate as to 
personalty would defeat the tesiator's inten: 
tion and Sorutton, L. J., with whose state- 
ment of the principles applieable, Lord 
Strendale, M. R., sonsurred, appears to 
regard it as a question whether the bequest 
of personalty oan be treated as conditional 
on the devises of realty being valid. He 
observes, at page 284: “If a testator informally 
expressed his views as to the disposition 
of his land and these views were frust- 

rated by the Statutes of Mortmain or the 
doatrine of perpetuities ib would not seem 
to bea ground for interfering with bis be- 
quests of personalty unless the latter were 
conditional on the validity of the disposi- 
tion ss to land." Applying this test to the 
. present sase, there seems to be no reason for 
holding that Exhibit 50 fails as to the 
book-debts and promissory-notes. The 
object of the donor, who was within a few 
days of his death, was to prevent the defend- 
ants, who are the sons of a deseased son, 
from taking the whole of his property on 
his death as his natural heirs and to give a 
share to the plaintiff, who is the daughter 
of another desessed son. In these sireum- 
stances he ‘sannot be held to have intended 
that her getting the moveables allotted to 
her shonld be sonditional on her alao getting 
the immoveables allotted to her There is, 
therefore, no suffisient reason for refusing to 
give effect to the gift as to moveables, and 
the appeal must be allowed as to the book- 
debts, and promissory-notes and dismissed as 
to the mortgages, The deoree will ascord- 


ere me 


com in ‘the Second Schedule to Exhibit 50. 
Parties to pay and reseive proportionate 
gosts throughout, 


Hoones, J.—I agree, 
M, O. P. 


Appeal allowed in part. 


BOMBAY HIGH COURT. 
Ssconp Orvin Arrman No, 955 or 1919, 
September 20, 1920. 
Present:——Sir Norman Masleod, Kr., 
Chief Justioe, and Mr, Justióe Faweett, 
SHIDHRAJ BHOJRAJ DESAI— : 
DEFENDANT—-AÀPPELLANT 
versus 
DARI SANTABAM MALI-—PLAINTIFF— 


RESPONDENT, 

Bombay Land Revenue Code (Act V of 1819), ss. 74, 
&8—Registration Act (XVI of 1908), s. 90— Holder 
of alienated lands, whether can receive notices of 
relinqguishment—Rajinama in respect of alienated 
lands, whether requires registration, 


An Inamdar is entitled to receive notices of re. 
linquishment under section 74 of the Bombay Land 
Revenue Code from the persons in ocoupation of 
the inam lands only when the Survey Settlement 
has been introduced or when the powers con- 
templated in section 88 of that Code have been 
given to him; and these notices are exempt from 
registration under section 90 of the Indian Regis- 
tration Act. [p. 465, col. 1.] 

Seotion 88 of the Bombay Land Hevenue Code 
clearly shows the intention of the Legislature that 
the holder of an alienated village or group of 
alienated lands shall not receive relinquishments 
from his inferior holders, as if he were a Mamlat. 
dar or a Mahalkari receiving relinguishments from 
an occupant under section 74, unless his village or 
lands have been surveyed and he has been specially 
in e to receive such relinquishments, [ p. 466, 
ool, 1. 

Segond appeal from the decision of the 
Assistant Judge, Belgaum, in Appeal No. 253 
of 1918, sonfirming the desres passed by 
the Subordinate Judge, at Athni, in Civil 


Suit No, 33 of 1917, 


Messrs. N. M. Patwardhan (with him Mr. 
M. V. Bhat) for the Appellant. 
Mr, Nilkant Atmaram, for the Respond. 


ent, 
JUDGMENT. 


MacL.gop, O. J,—Ths plaintif sued to 
reoover possession of the land eomprised in 
Survey No. 143 situated in Mangsuli in 
Athni Taluka. He obtained a ‘desree in 
the Trial Court, which has been confirmed in 
first appeal. The only questions which were 
argued in first appeal were, whether ‘the 
rajinam2 was adfaissible in evidense för 
want of registration and whether it’ "extin. 
guished thà rights of the plaintiff's family in 
the suit land. The Appeal Court found both 
these questions in the negative. This village 
‘is an alienated village and unsurveyed, and 
go it does nob appear that the persons in 
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sêtun] occupation of the land paying rent to 
the Inamdar sould be said to be in the 
same position as ossupants in unalienated 
villages. The deBSnition of " holder" in sestion 
8 (11) of the Bombay Land Revenue Code, 
is nob a satisfastory one for it ineludes 
superior holders’ and inferior holders’ as 
defined in gestions 3 (13) and 3 (14) of that 
Ast, Therefore, where the word ‘holder’ of 
alienated land is used it is necessary to 
look at the context to see whether it refers 
to a superior holder or an inferior holder. 
For inatanee, in sestion 217 the word ‘holders’ 
evidently refers to inferior holders. In sestion 
88 the word ‘holder’ refers to superior holders, 
aud it is further slear that in section 76 the 
word ‘holder’ of alienated land also refers 
to superior holders. It is only when the 
Survey Settlement has been introduced, or 
when the powers sontemplated in sestion 88 
have been given to the Inandar, that he is 
entitled to reesive notiosa of relinquishment 
under sastion 74 from the persons iu ossupa- 
tion of the inam lands. Only such notiaes are 
exempt from registration under seetion 90 of 
the Indian Registation Aet. It seems to me, 
therefore, that the learned Appellate Judge 
was right in holding that in this ease the 
faitnama did not some within the exemption 
of sestion 9) and was inadmissible for want 
of registration.  Ther.fore, it sould not be 
proved that the rights of the plaintiff's 
family in the plaint land had been extinguish- 
ed. Therefore, the appeal is dismissed with 
eosta, 

Fawogrr, J.—I am of the same opinion, I 
think that sestion 76 only operates to apply 
the provisions of sestion 74 mutatis mutandis 
to the oase of a holder of alienated land who 
wishes to relinquish his h»lding to Govarn. 
ment. It seems to me that this is alearly sup» 
ported by the proviso to the sestion whish, 
with referense to sestious 49 and 51, in effert 
provides for the interests of Government 
under those two sastions not being unduly 
prejadieed by relinquishment. Then, again, 
in my opinion, sestion 88 olearly shows the 
intention of the Legislature that the holder 
of an alienated village'or group of alienated 
lands shall not reasive relinquishments from 
bis inferior holders, as if he were a Mamlatdar 
or a Mahalkar: reseiving relinquishment 
from an ossupant under sestion 74, unless 
his village or lands have been surveyed and 
be has bean spesially authorised to reseive 


30 


such relingnishments. If seetion 76 had the 
extensive effest that the appellant’s Counsel 
contends it has, it would be quite unnesessary 
to provide for sush an authority being oon- 
ferred upon the Inamdir, inssmueh as he 
already has that authority under sestion 
76; and the Court should, in aesordanse with 
an ordinary rule of interpretation, where the 
grammatical sonstruction of an enactment 
does not prevent it, construe sestion 76 so as 
to fit in with section 88 and not in a manner 
whish makes its provisions repugnant to 
those of the latter seetion. No doubt, the 
expression “holders of alienated land” in 
sestion 76 would, ordinarily, as pointed out 
by the learned Chief Justice, mean superior 
holders. But, at the same time, there ean be 
a case of a holder ofa small imam, such as 
a religions inam or an ?nam for duties useful 
to the village, where the holder himself 
cultivates hia holding, and is neither a supe- 
rior holder or an inferior holder. The 
Legislature, therefore, had to use the general 
expression ‘holders of alienated land,” and 
if is uofortunate that, owing to this, the 
sestion is liable to misconstrustion. In the 
ease of Bhutia Dhondu v. Ambo (1) this 
question of registration has not been son- 
sidered : and in Imam Ibrahim v. Bhau 
Appa,t (2) the transastions took place ata 
time when it was not necessary ascording to 
the law that there should he any dosument 
evidencing the transfer. Also it was held 
that, in any ease, the rajtnamas did not ope- 
rate to extinguish an interest in land of the 
value of Rs 100 or upwards, I do not 
think, therefore, that these esses should 
deter us from deciding that the lower Courts 
have taken a sorreot view of the provisions 
of sestions 74 and 76 of the Bombay Land 
Revenue Code, read with section 90 of the 
Indian Registration Aet. Assordingly, the 
appeal must be dismissed with eosts, 


Appeal dismissed, 
(1) 18 B. 294; 7 Ind. Dec. (N. s.) 195. 


son 40 Ind, Cas, 68; 4l B, 510; 19 Bom, L. B, 
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OALOUTTA HIGH COURT, 

FULL BENCH. 

Furi Benon Rarvareaxce No, 4 or 1920 IN 

APPEAL FLOM ÁPPELLATE Decreg No, 361 

or 1918, 
August 80, 1920. 

Present :— Sir Agutech Mookerjee, KT., 

Asting Chief Jnstise, Justice Sir Ernest 

Fletsher, KT., Justice Sir N., R, Chatter- 

jea, Kr., Mr. Justice Teunon and 
Mr, Justice Rishandson. 
CHANDRA KANTA NATH asp OTBERB— 
PLAIMTIFF3— ÀPPELLARTS 
VErsSUs 
‘AMJAD ALI HAZI—DzrENDANT— 
RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s, 40 (b'— 
Sub-lease, permanent, by raiyat to under-raiyat, whe- 


ther operative against grantor— Under-rayiat, tenancy 
of, termination of, 


Where a lease, purporting to be of permanent 
character, is granted, on the face of the document, 
by a ratyat (not being a raiyat holding at a fixed 
rate) to an under-ratyat, the leage is not operative 
as a permanent lease between the raiyat and the 
under-;aiyat. But as the tenancy of an under- 
raiyat may be created without a written lease, the 
grantee in such a case is an under-raiyat who 
holds otherwise than under a written lease, and his 
tenancy is liable to be terminated in the manner 
provided by section 49 (b) of the Bengal Tenancy 
Act; till the tenancy has been thus terminated, 
the grantor cannot treat the under-ratyat as a tres- 
passer, [p. 468, col. 2.] 


Appeal against the deeision of the Sub- 
ordinate Judge, Tipperah, dated the ‘th 
December 1918, reversing tbat of the Munsif, 


Chandpur, dated the 28th November 
« 1917. ; 
ORDER OF REFERENCE TOA 
FULL BENOH. 


WAaLMSLEY AND Goxaves, JJ,— This ap. 


peal is preferred by the plaintiffs. They 
sued to  ejesb the defendant from a 
plot of lard after notiee. It has been 


found that notiee was duly cerved and 
that the plaintiffs are razyatr, and the defend- 
ant an under-ratyat and that the agreement 
between them was for the permarent oscupa- 
tion of the land by the defendant, 

The question, therefore, that arises is 
whether, in view of the provisions of seetion 
85 of the Tenansy Ast, the defendant san 


resist the suit on the strength of the 
agreement. 
Reported aaees on this question are 


pumeróus; ihey can be found in any recent 
commentary on tho Tenanoy Act, and many 
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have been mentioned in the ease of . Bamandas 
Bhattacharyya v, Nilmadhab Saha (1), and 
in Beseheroft, Ja judgment in the ease of 
Ohandi Oharan Nath v, Kamla Bibi (2). 
In an unreported case Fletoher, J., has gaid 
that the oases on the point ‘appear to be 
in a state of chaos,’ I think it would not 
serve any useful purpose to examine the 
gases once more in the hope of finding a 
sommon prinaiple which wonld resonsile 
them. We have been pressed to refer the 
question to the Full Bench and i think 
that we ought to do tro, although a similar 
prayer was refused very recently by Obat- 
terjea and Panton, JJ, in Letters Patent 
Appeals Nos. 92 and 93 of 1919 desided on 
May 21st, 1920 [Nanda Kumar v. Dinabandhu 
Nandi (3) 1. The reason whish weighs with 
me most strongly is the fact that the 
learned Sub.Judge in his judgment refers 
to the case of Bamandas Fhaltacharyya v, 
Nilmadheb Saka (1), That in the latest 
care on the question reported in the officiel 
reporta and i in that judgment, on page 780,* 
it-is said: “It is plain that a long line 
of cares affirms the view that a lease 
granted in contravention of gestion &5 (i) 
18 operative aS Debween the grantor and the 
grantee,” 

The question whiob, in my opinior, shculd 
be referred tothe Full Bench is this :— 

Is a lease, purporting to be of a per. 
manent character, granted by a raiyat (not 
being a raiyat holding at a fixed-rate) to an 
under raiyat operative as against ike 
grantor? 

If the anawer is in the affirmative, this 
appeal must be dismissed ; if in the negative, 
the appeal and the suit must be deoreed. 





Dr. Sarat Ohandra Basak Babus Sures 
Ohandra Das and Jitendra Kumur Sen Gupta, 
for the Appellant, 

Babus Surendra Nath Guha and Bepin 
Ohandro Bose, for the Respondent, 

JUDGMENT OF THE FULL BENOH. 

Moc&ERJEE, Acre, O. J. — This reference 
hes been made in eonnection with a suit 
for ejestment of an under-ratyat after 


(1) 85 Ind. Cas. 754; 44 C. 771 at p. 780; 20 C. W, 
N. 1840; 24 C. L. J. 641. 


(2) 44 Ind. Cas. 264; 280. L. J. 91; 22 C. W.N. 


179. 
- (A) 59 Ind. Cas. 748. 
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geryisa of notise on him in aesordanse with 
ssotion 49 (b) of the Bengal Tenanoy 
Ast, On the 13th Maroh 1895, the pre- 
desessor of the plaintifs granted a sub: 
lease to the defendant in respest of the 
disputed property. The dosumens deseribed 
the interest of the grantor as that of a 
kaimi raiyat, that is, a rayat with a por: 
manent right; beeause, as pointed ont in 
Meher Ali v. Kalai Khalasht (4), the term kaimi 
imports permanenss of ossupation but not 
fixity of rent: in other words, the  lessor 
had an ossupanoy holding which was 
heritable but was not held at a fixed rats 
of rent. The sub lease did not fix a term 
and the defendant has been in oseupation 
for more than twenty years. The plaintiff 
served a notice on the defendant on the 
25th Marah 1915, whioh asked him, in 
assordance with section 49 (b), to quit 
at the end of the agricultural year next 
following the year then ourrent, The 
defendant did not, however, vacante the land. 
Consequently, the present suit waa instituted 
to ejest him. The Court of first instanoe 
held that the sub lease was registered in 
contravention of section 85 (2) of the 


Bengal Tenansy Ast and was not admis- 


sible in evidense, Consequently, the defend. 
ant must be deemed to hold otherwise 
than under a written lesas and his tenansy 
was thus terminable in the manner prescrib- 
ed in sestion 49 (5). The Trial Court 
further found that the notise to quit had 
been duly served, that the tenancy had 
been legally terminated thereby, and that 
there was really no defense to the olaim. 
In this view, a deeres for  ejestment was 
made against the defendant, Upon appeal, 
the Subordinate Judge held that, as batwaen 
the parties to the eontract of tenansy, the 
law of estoppel was applisable, and the 
plaintiffs were bound by the agreemant to 
part with the possession of the land per- 
manently in favour of tha defendant. 
The Sabordinate Judge assordingly dasreed 
the appsal and dismissed the suit. On 
sesond appeal! fo thia Court, the Division 
Bansh held that there was asharp ooaflist 
of judiaial opinion a3 to th3 traa oon. 
strastion of sestion 55 ani rafarral tha 
following question for dasision by a Fall 
Bensh :— 


: (4) 29 Ind. Cas, 461; 19 C. W, N. 1129; 27 O. L, 
h 679. Vm 
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“Isa lease purporting to be of a permanent 
sharaster granted by a raiyat (not being a 
raiyat holding at a fixed rate) to an under- 
raiyat operative as against the grantor.” 

As the question arises in an appeal from an 
appallate dearee, the entire appeal has been 
referred tothe Fall Benoh for disposal. 

Section 85 ia in the following terma:— 

“ (1) lf a raiyat aub-lets otherwise than by 
& registered instrament, the sub.lease shall 
not be valid against his landlord uuless made 
with the landlord’s consent. 

*" (2) A sub-lease by a raiyat shall not be 
admitted to registration if if purports to 
create a term exooeding nina years, 

“(3) Where a raiyat has, without the sonsent 
of his landlord, granted a sub-lease by an 
instrument registered before the commense- 
ment of this Act, the sub lease shall not ba 
valid for more than nine years from the 
ecommenoement of this Act.” 

Sab section (1) desoribes the effest of the 
Bub lease in relation to the landlord of the 
raiyat and provides that if the raiyat sub-lets 
otherwise than bya registered instrument, 
the sub lease shall not be valid against the 
landlord of the razyat, unless itis made with 
the consent of that landlord, Wears not son. 
serned in the present case with sub-section (1), 
inasmuch as the landlord of the plaintiffs ia 
nota party to these proseedings, 

Sub.sestion (2) provides that a sub leasa by 
a raiyat shall not be admitted to registration, 
if it purports to create a term exoseding nine 
years. The solution of the question referred 
tothe Fall Bənoh depends upon the deter. 
mination of the true effest of this sub- 
gestion. 

Sub-seation (3) deals with sub-leases 
granted, before the sommensament of the 
Bengal Tenansy Aot; this does not touch the 
qnastion raised before us, 

Sub-sestion (2), it will be observed, doas not 
in express terms state the eífiob of registra: 
tion of a sub lease in seontravention of its 
terms ;it only debars registration of a sub- 
lease by a ratyaé which purports to oreate 
a term exoseding nine years, Itis plain that 
the offiser before whom the dosument is. 
presented for registration ean give effect to 
the prohibition, only if it purports to be, on 
the facs of it, a sub-lease by aperson who 
professss to ba a raiyat and ereate’ a sub. 
tenausy for a term exseeding nine years, If 

this condition is satisfied. itis inenmbent on 
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the ofiser, on perusal ofthe dosument, to 
refuse registration. If, notwithstanding the 
fast patent to him that the dosument is 8 
sub lease by a ratyat for aterm exceeding nine 
years, he proceeds to register it, his aot is in 
` violation of statutory prohibition, and the 
registration must be deemed null and void 
inlaw: Harendra Lal y. Hart Dasi Debt (5). 
No question of estoppel can plainly arise in a 
ease of this desoription, even as between 
grantor and grantee, Butthe document may 
not, on the fase of it, purport to be a sub. 
lease for more than nine years by a raiyat; 
the grantor may, for instanee, be desaribed 
as a tenure-holder or as a ratyat holding 
ata fixed rate of rent. In such a oontin. 
gensy, the officer has no option but to admit 
the dosument to registration, If, thereafter, 
the grantor seeks to establish against the 
grantee that he was not a tenure- holder or a 
raiyat at fixed rent, but an ordinary osou- 
pancy raiyat, and that the document should 
not have been admitted to registration, differ- 
ent eonsiderations arise. in sush a eontir. 
gency, the grantee may rely upon the dostrire 
that the grantor is bound by his representa- 
tion and sannot be permitted to prove the 
falsity of the recitals in the document with a 
view to enable him to derograte from his 
grant, To this elass belongs the deeision 
in Bamandas Bhattacharyya v. Nilmadhab 
Saha (1), where it was held that the 
dostrine of estoppel bound the grantor 
and grantee equally and debarred each 
from disputing the validity of the lease 
to the detriment of the other. We feel no 
doubt that the dostrine of estoppel may 
legitimately be invoked, where one party to 
the transastion has aeted on the faith of the 
representation made by the other. The ques- 
tion of the trus nature of a tenaney id often 
a matter involved in doubt and uncertainty ; 
ifa person professes to be a tenure holder or 
a raiyat at fixed rates and on that basis grants 
a permanent sub-lease, he eannot in justice 
be permitted subsequently to prove as against 
his grantee that he was only an ordinary 
oosupaney ratyat and was ineompetent to 
grant a sub lease for more than nine years. 
We do not overlook that other elements may 
some into play, if both parties to the transas- 


(6) 28 Ind Oas. 837; 41 O. 972; 27 M. L. J. 80 
(1814) M? W. N. 462; (6 M. L, T, 6618 O W. N 
$17; 19 C. L. J. 484 t6 Bom. L. R. 400; WALLS 
774; 1L. W. 1050; 41 I, A. 110 (P, O.). 
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tion are aware of the true eiroumstanees and 
yet sonapire to evade the law by means of 
false reoitals in the doeument. The argumenta 
addressed to us, however, have not been 
dirsoted to this aspeet of the matter and we 
shall not pronounee an opinion upon that 
elass of oases. 

The question referred to the Full Benoh 
may thus arise in three olasses of case ; 

I. Where the lease, purporting to be of 
permanent sbaraster, is granted, on the face 
of the dooument, by a raiyat (not being a 
ratyat holding at at a fixed rate) to an under- 
raiyat, the lease ia not operative as & perma. 
nent lease between the raty:t and the under | 
raiyat. Batas the tenanoy of an under r«£yai 
may be ereated withont a written lease, the 
grantee in sucha oase is an under-raiyat who 
holds otberwise than under a written lease, 
and his tenanoy is liable to bs terminated in 
the manner provided by seation 49 (b); till 
the tenansy bas been thus terminated, the 
grantor cannot treat him as a trespasser. 

If. Where the lease, purporting to ba of 
8 permanent sharaster, is granted by a person, 
who, on the fase of the document, professes 
to have a higher status than that cf a raiyat, 
(for example, that of a tenure- holder, or ‘a 
raiyat holding ata fixed rate), the grantee, 
when his title as a permanent lessee is ehal-. 
lenged by his grantor, may invoke the aid 
of the dostrine of estoppel and plead that the ` 
grantor eannot be permitted to prove the. 
falsity of the recitals in the dooument (on the 
faith of whioh he took the lease) so as to, 
enable him to derograte from his grant. ; 

LI. Where the lease, purporting to be of 
permanent character, is granted by a person 
who, on the fase of the doenment, professes” 
to have higher status than that of a raty:¢ 
(for example, that of a tenure holder or a 
raiyat holding aba fixed-rate) and the grantee 
invokes the aid of the dostrine of estoppel in 
answer to a challenge of hia title as per maneut 
lessee by his grantor, it may be a matter for 
argument whether sush plea may be defeated 
by the grantor òn proc£ that they had conapir- 
ed by false recitals tos evade the provisions 
of the Statute. 

The case before us olearly falls within the. 
first elass. The lease, on the fase of tho 
dosument, is by a raiyat and is for an 
unlimited term. At this diatanea of time, 
no explanation is available as to how, 
notwithstanding these resitals, it same to be 
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registered in eontravention of seotion &5 (2). 
The registration was elearly null and void 
and the document must be excluded from 
eonsideration, as if it had never been regis- 
tered. The defendant, however, was nota 
trespasser; ha was an under-raiyat who held 
otherwise than undera written lease. His 
tenansy was accordingly terminable in the 
manner provided by seation 49 (b) and it bas 
been legally terminated. Consequently, he 
had no right to remain on the land at the 
date of the institution cf the suit. 

' The result is, that the appeal must be 
allowed, the dearee of the Subordinate Judge 
set aside and that of the Oourt of first 
instanee restored with costs in all the Courts, 
| Furtourr, J.—I agree. 
^" CHattersea, J.—I agree. 

. T&u«os, J,—I agree. 

Pu! GHARDSON, J.—I agree. 
Appeal allowed, 
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ANATH BUNDHU PAL AND ANOTHER-— 


DargzNDANTS— RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), ss. 161, 167 
—Incumbrance, annulment of—Adverse possession, 
when an incumbrance requiring annulment by notice— 
Possession of tenant, whether can be adverse to landlord 
—ÜBuit by purchaser of patni at rent-sale to eject 
defendant as trespasser-——Burden of proof—" Incum- 
brance,” meaning  of— Amnulment of ineumbrances 
created by patnidar, effect of—Purchaser, whether 
bound to annul imcumbrances on subordinate tenures 
—Incumbrances, how avoided. 


Possession as & tenant, however long such posses. 
sion might be, cannot be adverse and does not 
constitute an incumbran%e which must ve annulled 
under the provisions of section 167 of the Bengal 
Tenancy Act. [p 470, col. c] 


Since July 1899 the defendant was in possession 
of some lands within a patni, this land was purchased 
by the plaintiff in 90d at a salein execution of 
m decree for arrears of rent in respect thereof, 
In August l[9ile suit was instituted by the pur- 


chaser for khas possession of the lands after eject. 
ing the defendant therefrom as a trespasser : 

Held, tı that the adverse possession if any of the 
defendant was arrested by the sale of the patni in 
1 O- and &«' the title by adverse possession of 
the defendant had not been perfected’ before the 
patni was sold his possession dia not constitute an 
incumbrance which it was necessary for the plaint- 
iff to annul under the provisions of section 167 of 
the Bengal Tenancy Act;[p. 470, col 2; p 474, col 1.] 

(2) that it waa for the plaintiff to show that the 
Zemindar was in possession of the lands before the 
creation of the patni, and that the possession of 
the defendant commenced after the patni came 
into existence, or’ that such possession was not 
adverse. |p. 47,001 2 p. 474, col. 1. 

The interest of a person in adverse possession is an 
incumbrance only when the adverse possession has 
continued for the statutory period. [p 474, col. i] 

The “incumbrance” referred to in section 181 of 
the Bengal i enancy Aet, is some interest created 
(or suffered to be acquired, as in the case of 
adverse possession by the tenant on his tenure 
or in limitation of his own interest therein, and 
does not refer tothe creation of an interest by a 
tenure-holder of any inferior grade. [p 474, col 2] 

There may be a chain of subordinate interests 
under a patmi, such as dar-patni, se-putni, mokurari, 
dar-mokurart, se-mokurari and there may be jn- 
cumbrances e. g. adverse possession for the statutory 
period on each of these various grades of subordi- 
nate tenures, but a purchaser of the patni at a 
rent-sale is not to find out all these interests and 
serve notice upon each of them under section 167 
of the Bengal Tenanoy Act [p 475, col. '.] 

The sub-tenancy created by the tenant is the 
dar-paini that is anincumbrance under section 161, 
and that only has to be annulled under the pro- 
visions of section 167, What, therefore, is required 
to be annulled under section 167 is the sub-tenancy 
created by the patnidar, £e, the dar-paíni as it was 
created and which would include all the interests 
created or carved out of it. [p. 476, col. 1.5 

Any incumbrance created by any tenure holder 
of an inferior grade can be avoided by a suit by 
a purchaser of the superior tenure paint) at a 
rent-sale within 12 years from the date of the 
sale being final under Article 121 of the Limita- 
tion Act, such interest coming into existence after 
the creation of the patni. [p. 475, col 2.] 

Appeals against the dearees of the Sub- 
ordinate Judge, Fourth Court, 24 Pargannas, 
dated the 28th February 1914. 


Babu Amarendra Nath Bose, for the Appel. 


. lante. 


Dr. Jadu Nath Kanitlul and Babu Nulin 
Chandra Pal, for the Respondents, 

JUDGMENT. —These eases were remanded 
to the Court below for distinat findings upon 
the following points with respest to the lands 
of Sshadales ka aud kh»; first, “whether any 
of the ‘amas in Monzsh Baliari mentioned 
in the chalan of !275 (Exhibit P 26) or any 
of the jamas in Moozab Bankipore omentioned 
in the chalan of 1276 (Exhibit P-27) ean he 
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identified with the jamas mentioned in the 
khatian or other papers prior to the Permanent 
Settlement, Whether the land of such jama 
sin be trased and identified, Second, 
whether the rent or rate of rent of any anah 
jama has remained unehanged from the time 
of the Permanent Settlement. Third, whether, 
upon the fasts proved and the eireumstanees 
of the ease, any presumtion- arises with res- 
pect to any suoh jama that the rent or rate 
of rent has remained unehanged from the 
Permanent Settlement, and, if so, whether 
such presumption has baa: rebutted. 

The learned Subordinate Judge has carefully 
considered the jamas mentioned in the chalans, 
Exhibits P-2 and P.27, one by one, and has 
some to the following conolusion :— The 
fasts above diseussed show that the amall 
jamas of the chalans, Exhibit P.26 and P-27, 
sannot be identified with the lands and 
jamas described in Exhibits V.1 and V-2, the 
khatzans of 1190 or any other papers existing 
before the Permanent Settlement. In the 
ease of a few of the jamas, the areas 
of lands held by the tenants in 1275 did 
agree with the areas held by them respeative- 
ly in 1190, 4,6, before the Permanent Settle- 
ment, But that faot alone is not enough to 
enable us to trase the disputed lands of 
Sehedules ka and kha and identify them 
with the lands of the jamas existing before 
the Permanent Settlement, The defendants 
did not rely upon any other dosuments to 
prove their contention. The result is, the 
first question raised in respeot of the landa 
of ka and kha Sohedule should be answered 
in the negative." 

With regard to the second point, the learn. 
ed Subordinate Judge has found that in not 
a single oare ihe defendants suesseded in 
satisfactorily showing that the rent or rate 
of rent remained unshanged from tha time 
of the Permanent Settlement. He has also 
found that no preeumption arises with respeat 
to any jama that the rent or rate of rent has 
remained unchanged from the time of the 
Permanent Settlement, and that, in the oase 
of some of the jamas mentioned in Exhibit 
P.27, the presumption, if any has been rebut. 
ted by the plaintiffs, 

The learred Pleader for the appellants has 
not attempted to chow that the firdings are 
wrong. 

He admitted that the evidence adduced by 
the defendants is not sufficiently stisfastory 
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io identify the small jamas with the eonsoli- 
dated amas mentioned in Exhibita P-26 and 
P.27, or that the rents have all along been uni- 
form "from thetime of the Permanent Settle- 
ment, or that there is uniform payment of rent 
BO as to raise any presumption under seetion 
50 of the Bengal Tenansy Act. We aasept 
the findings arrived at by the Court below, as 
well as the reasons upon whieh they are 
based, and whieh are given in detail in its 
Sudgmsn: 

The learned Pleader for the appellants, 
however, has raised two points in sonnestion 
with the lands of Sshedules ka and kha. 
The first is, that Ramjan and his predecessors 
having been in possession for sush s length of 
time such possession constituted an incum- 
branee, and that the possession of the 
defendant himself, since his purahase, for over 
12 years as a trespasser was su incumbranse 
whioh ib was nesessary for the plaintiffa to 
annul under the provisions of sestion 167 of 
the Bengal Tenancy Act. 


With regard to the possession of Ramjan, 
we do not see how such possession ean be held 
to be an ineumbranee, Ramjan held possession 
asa tenant, and, however long sueh possession 
might have been held, it sould not have been 
adverse, The only question was, whether 
the tenanoies were permanent or not, and 
no question of adverse possession oould arire 
with regard to the lands of Sohednules ka and 
kha, so long as they were in the possession 
of Ramjan and his heirs and before the sale 
to the defendants. 


With regard to the possession of the 
defendant himself sinse his purebace, the 
question was dealt with in our remand order, 
in desiding the 7th issue. It was pointed 
out that, although the deferdants obtained 
possession of the lands in Jaly 1899 (his 
purshase was on the 9th Maroh 1900), and the 
suit was brought on the August 1911, t,e., after 
mcre than 12 years, the plaintiffs sarahaced 
the poini at the rent-sale on the 15th August 
1906 whieh was within 12 years of the suit, 
and that the adverse poseession (if any) of 
the defendant was arrested by the sale of the 
patni on the 15th August 1906 whish was only 
7 years from the time when defendant obtain. 
ed possession, and his title had not been 
perfected before the paint was rold. We 
aeeerdingly held that the suit was rot barred 
by limitation and, for the same reasons, we 
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hold that the possession of the defendant 
himself did not constitute an inaumbranes, 

The next point taken is, that the defendant 
was recognised as tenant by the dar patnidars, 
Mr, Sirkar for the plaintiffs objeots to this 
question being gone into, as it was not raised 
before remand, the only recognition pleaded 
being that alleged to have been made by the 
plaintiffa after their purchase. So far as the 
marfaidart rent  reaeipts granted to the 
defendants by the dur -paintdars are eon. 
cerned, they were dealt with by us. in our 
remand order, and we held as follows : — “The 
effeat of the use of the word ‘marfatdar’ 
may vary assording to the sirsumstansss of 
eaah ease on a sonsideration of all the faats 
of the ease, but having regard to the fact 
that rent reseipts were asked for in the 
name of the purchaser, and the landlord 
expressly refused to grant receipts in his name 
and gave reseipis in the name of the cld 
tenant (the purchaser being desoribed merely 
as marfaidar) negatives any idea of reoogni- 
tion of the purchaser as the tenant.’ That 
disposes of the contention, 

We now soma to the lands of Sehedule ga 
' and gha, With respect to these lande, the Court 
below was asked to some to findings upon the 
questions, firat, whether the defendant and 
his predesessors-in. title had been in possession 
for 12 years of the lands in Sshedules ga and 
gha prior to the date of the sale at which the 
plaintiffs purchased the paini, and was sush 
por£ession adverse? Second, whether such 
possession, if any, sommensed from before or 
after the oreation (a) of the patni, (b) of 
the dar- pain? and (c) of the sjara ? The Court 
below has recorded its findings with respect 
to the plots separately. 

Two main questions have to be eonsidered 
in sonnestion with these lands. The first ia, 
whether Zamindar was out of possession of the 
lands from before the ereation of the paint, 
and was the possession of the defendant 
adverse; and the second is, whether the 
adverse possession of the defendant, even 
if if sommeneed after the areation of the 
poini, constituted an inoumbranee whish the 
plaintiffs were bound to annul under the 
provisions of sestion 167 of the Bengal 
Tenaney Aot before they oan sucosed. 

Before dealing with these questions it 
should be mentioned that there is no doubt 
that there were  lakherai, debutter and 
brahmottar lands in the village at the time 


of the Permanent Settlement. The chtliis 
of 1190, Exhibit V, printed at pages 397 to 
499 (Book No. 11), deal with debutfer and 
brahmottar lands. Some of these lands were 
purshased by the Naskars. For instanoe, the 
chztta of 1190 (Book No. II, page 417) men- 
tions 5 bighas 13 coitas of brahmottar land in 
the name of (worm eaten) Ram Sidhanta and 
Kirparam Sidhanta, and the kobala dated the 
16th Ashkar 1202(Book No. II, page 295) shows 
that 9 bigkas 13 cottas of brahmottar lands 
were sold by Kriparam Sarma to Habib 
Naskar. The chttta (Book No. If, page 415) 
mentions 1 bigha 19 coltar as brahmottar and 
the kəbala Exhibit O 57 dated the 22nd 
Kartik 1983 (Book No. I!, page 314) resites 
that 18 coltis 4i chataks out of one plot of 
brahwotiar land in the name of Ham Ram 
Bapuli 1 bigha 19 cottas were purchased 
by one Dosh Mahmud Molla, and whish, 
together with some other land, were 
sold by  Tomijudin Naskar to Ramjan 
Naskar. The chita mentions several plots 
of brahmottar landa (without sanad) in the 
name of JagannathTarkapauchanon of Triben!, 
one of them being 1 bigha 8 cottas (Book 
No, IT page 411) and the kobala dated the 19th 
Magh 1:907 (Book No. II, page 311) shows 
that Jagannath, in exchange for | bigha 2 cottas 
firat class lands given to him by Samsuddin 
Naskar, gave the latter I bigha 8 cottas 
of seaond slasa brahkmotiar lands. The 
chitta mentions 4 bigkas 19 cottas of lands 
belonging tə #Bishalakshmi Thakurani 
shebait Basudeb (Book No. IT, page 407), and 
the kabala Exhibit 05» dated the ith 
Falgoon 1197 (Book No. II, page 312) shows 
that Basndeb sold 4 bighas 19 cottas of land 
whish he possessed as the shebait of the 
Goddess Bisalakshmi Thakurani.. The 
chia (Book No. IJ, page 406) mentions 2 
bighas" 8 coltas as debutter of Sri Iswar 
Daskhin Roy Thakur in the name of Radha 
Charan Sarkar, and the ko5ala Exhibit 0.40 
dated the 21s& Magh 1183 (Bonk No. II, page 
297) shows that Radha Charan Sarkar sold 2 
bighas 5 cotfas ont of the lands of debutter 
lands to Keamuddi Naskar, These dosuments 
go to show that, prima facte, all the landa of 
the village ware not mal not in the possession 
of the Zismindar. 

With regard to the first question, it is 
sontendel on bahalf of the plaintiffs that 
the dafeodints nevar set up any ease of 
alverae possession from before the ereation 
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of the pains. It appears, however, from the 

written statement that the defense was 
two-fold, In tbe first place, they pleaded 
that the lands did not appertain to Taluk 
No, 156 owned by the plaintiffs. So far as 
that plea was sonserned, the Commissioner 
found on enquiry that, with the exseption of 
some plote, the rest appertained to the 
Zemindari, and we have already dealt with 
the matter in our order of remand. In 
the next plaee, however, they pleaded («ee 
paragraph 10 of the written statement) that 
if the lands were held to be mal, Ramjan 
Naskar and his heirs having enjoyed and 
possessed all those properties for long 
upwards of 12 years adversely to the 
plaintiffe, they (Ramjan Naskar and his 
heirs) had acquired good title thereto 
aseruing from adverse possession, and that 
the defendant had acquired & good title on 
the basis of purehase from them. In the 
llth paragraph the question of limitation 
was raised, lt is true that the defendant did 
not expressly state that the adverse possession 
sommensed from before 12:1 (the arestion of 
the paint), but the ¿hoka of 1280 shows that 
at any rate some of the lands were held by 
Ramjan in that year which was before the 
ereation of the paint. Besides, there is a 
general statement in the 10th paragaph of 
the written statement that the plaintifs 
never had any right to or eonoern or posses- 
ston of the lands of Schedules ga and gha. 
The Zemindar and the former painidar and 
dar painidor are also meant to be ineluded 
in the word “ploictiffe, ” as Ramjan died 
before the "plaintiffs" purchased at the rent. 
gale. 

It is to be observed that the question of 
limitation was raised in the fourth issue in 
a qualified way. But the question of 
limitation was gone into by the Court below, 
and in faot that Court dismissed the claim 
with respest to the lands of ssbednlses ga and 
gha cn the ground of limitation before 
remand, 

Tbe fifth issue, as amended, raised the 
question, "Are ths lands of Sobedule ga and 
gha the mal landa of the plaintiffs P ” And 
the sixth issue was, "Have the defend. 
ants any right to the lands described in 
Schedules ga and gha of the plaint by 
-adverte, possession against the plaintiffs P” 
We think that, in these eireumsftanees the 
question of possession, before the sreation 


of the point was raised though not express- 
ly. Evidenae was addueed on both sides on 
the point; and our remand order direeted 
8n express finding on the question of adverse 
possession. 

That being so, the question arises whether 
it is for the plaintiffs to show that the 
lands of Sehedules ga and gha of whieh they 
seek to resover possession, as part of the 
point purebased by them, from the 
defendants as trespassers, were in the. 
possession of the Zemindar when the paint 
was created in 1281; or whether it Jay 
upon the defendant to show that their 
possession sommenseds from before. the 
creation of the paint. Upon this qnestion 
we may refer to the ease of Kalikananda 
Mükher:ee v. Bipro Das Pal Okoudhuri (1) where 
the plaintiff, à purehaser of a paint taluk at 
a sale held in sxesution of a rent- deorece 
under the Bengal Tenapey Aot, brought suits 
against the defendants within 12 years from 
the date of bis purehase for deslaration of 
hia title to the lands held by them within 
the paint taluk, and for recovery of possession 
thereof. It was beld in that case that the 
plaintiff, before be sould sueeeed, must prove 
that the proprietor was in possession when 
the paint was oreated, and that where the 
proprietor is out of possession be oannot, 
merely by the devise of the sreation cf a 
subordinate taluk, arrest the effeat of the 
adverse possession whish had already 
commenced to run against him and such 
possession would be effeetive not only as 
against the subordinate tenure bolder, bnt 
also as against the superior proprietor, That 
oase is sought to be distinguished on tke 
ground that there it was found that the 
Zemindar was out of possession when he 
created the patni. 

lt is true that in that ease the learned 
Judges observed: "The Distrist Judge has 
not found that in the enses before us the 
adverse possession of the defendants and 
their predesessors commenced after the 
creation of tbe potni. On the otber hand, 
there is ample evidence that the adverse 
possesrion of the defendants and their 
predeeessora commenced tefore the ereation 
of the paini. There sre traces on tbe reoord 
to show that there hed been adverse asser- 
tions of bestile title before the potno title 

(1) 28 Ind, Cas. 480; 19 O, W, N, 18 at p. 20,21 Q, 
L, J. 205, 
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itself was created”, But the deeision was 
not based on that ground. It appears from 
the report of the onse [See Kalikananda 
Mukheriee v. Bipro Das Peal Ohoudhri (1): 
that, after Counsel for the defendant 
‘appellant: read the judgment, the Court 
salled upon the Vakil for the respondent 
(the plaintiff) toargue why the suits would 
“not be barred if the plaintiff respondent 
eould not prove that the Zemindar was in 
possession of the disputed landa before 1807. 
The learned Judges observed: "On behalf 
of the plaintiff-respondent, however, it has 
been suggested that there is some evidense 
‘of ansient possession of the disputed land 
by the proprietor of the estate. But before 
we deal with the evidenee, to whioh allusion 
has been made in the sourse of argument, it 
may be pointed out that the plaintiff, before 
he oan suoceed, must prove that the pro- 
prietor was in possession when the patni 
was oreated. In order to establish that the 
proprietor was in pcasession at that time it 
has been argued that we should presume that 
possession follows title. In our opinion that 
dostrine has no application toa ease of this de- 
seription, No doubt, it was pointed ont by their 
Lordships of the Judicial Committee in the 
ease cf. Runieet Ram Panday v, Gouarahun 
Ram Fanday (2), thst in the desision of the 
question of limitation if there is eor flioting 
eviderce on both sides, the "Court may 
presnme that possession was with the party 
whose title has been established. But it 
does not follow that, when the plaintiff haa 
to establish possession ata partioular point 
of time, he is entitled to eall upon the 
Comt to presume that, because his title Las 
been established possession must be presumed 
tc have been with the holder of the title 
at that spesific period of time", and then 
referred to certain enses on the point. Had 
the daesision proceeded upon the ground 
that there was ample evidence of defendants’ 
adverse possession before the creation of the 
paint, it would have been nnnesessary to 
consider the question whether the plaintiff 
was bound to show thai the Zamindar was 
in possession before the  ereation of the 
patni, 


Relianee was plaeed on behalf of the 


plaintiff upon the desision of the Judicial 
of 


Committee in the oase of. Secretary 


(2) 20 W. R. 25 (P, O) 
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State for India v. Ohelikant Rama 
Rao (5). In that ease their Lordships 


observed that nothing is better settled than 
that the onus of establishing property by 
reason of possession for a sertain requisite 
period lies upon the person asserting sueh 
possession; and it would be eontrary to all 
legal prineiples to permit a  :quatter to 
put the owner to a negative proof that 
the possession of the squatter was not 
long enough to fulGl all legal eonditions, 
There is no doubt that that is so. But 
the person who set up the right by 
adverse pcssession in that case was the 
plaintiff. Their Lordships observed: 
"The position cf the objectors to afforeata- 
tion in this ease was in law the same 
as that of persons bringing a suit in an 
ordinary Court of Justice for a dealaration 
of right by adverse possession, with this 


‘difference only that the period of twelve 


years provided by Article 144 is extended 
by Article 149 to sixty years." 


We do not think that the deoision of 
the Judisial Oommittee lays down any 
principle contrary to that laid down in the 


ase of Kalekananda Mukherjee v. Bipro Das 


Fal Okoudhuri (1) referred to above, The 
latter oase, we understand, has been appealed 
to Privy Council, but so lorg as the deoision 
is not set aside, we should follow it, The 
lands were not waste or jungly lands. The 
Court below found that the lands were 
ealtivated and homestead lands, tanka 
and other things, acd were sapable of 
possession in the ordinary modes. The 
defendants and their predesessors-in.-title 
have been in possessicn of the lands 
from before the plaintiffs’ purehase of tke 
paini and the plaintiffs are suing to ejeot 
theme from the lands as trespassers, Had 
ihe Zemindar brought the suit for POR- 
session and had the defendant pleaded 
that the Zemindar was out of possession 
he sould not have snosseded withont 
addusing some evidence that he was in 
possession. The plaintiffs eannot be in 
& better position than the Zamindar 
merely because they are pu-ohasera at g 
sale for arrears of rent. We think, there. 
fore, that it was for the plaintiffs to show 


(3 85 Ind Cas. 902; 20 C. W. N. 1311; 81 M. L, 
J.11 4;:0 M. L. T. 435; 4 L. W. 486; 18 Bom, En 
R. 1007; 26 O. L, J, 69; 43 I, A, 192 (P. O.), 
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that the Zemindar was in possession of 
these lands before the ereation of the patni, 
and that the possession of the defendants som- 
meneed after the patni eame into existence, 
or that such possession was not adverse. 
There is no evidenoe of possession before 
the ereation of the patni. One of the 
plaintiffs was examined in the sare, and 
he admitted that there is no oolleetion 
paper showing realization of rent in respect 
of these lands, It is true that the 
Naskars held many mai lands (the lands 
of Sehedules ka and kha) as tenants under 
the Zemindar, but that fact alone is not 
suffisient to shift the onus of proof upon 
the defendants unless it appears that any 
partisular plot of land of Sehedules ga and 
gha is intermingled with or surrounded by 
ma? lands, and we have been referred to 
only two such oases. The question, moreover, 
is not whether the lands are lakherai, 
bnt whether the Zemindar was in posses. 
sion before the creation of the patni. It 
is found, however, by the learned Sub- 
ordinate Judge that many of the plots 
were mertioned in a Road Cess Return 
(Exhibit U) filed by Ramjan Naskar on 
the 22nd July 1872, That Return was 
filed in respest of lands held by Ramjan 
under the Zemindar. The lands entered 
in the Return prima facie were not held 
by Ramjan in a right adverse to the 
Zamindar, and, unless the defendant oan 
satisfactorily establish that the inolusion 
of the land was erroneously made, we 
muat bold that the lands entered in the 
Return ‘were not held adversely to the 
Zemindar. 

The next question is, whether the 
adverse ‘possession of the defendanta in 
respect of any of the lands subsequent to 
the sreation of the paint constituted an 
insumbranae whioh it was necessary for the 
plaintiffs to annul under the provisions of 
section 167 of the Bengal Tenanoy Act, 

It is found that there is no  evidenee 
of adverse possession before the thoka of 
1295. The sale at whieh the plaintiffs 
purchaséd war, no doubt, more than twelve 
years after 1295, But the dar-paint was 
granted in 1302, z.e, 7 yeare after the 
defendants’ adverse possession commenced. 
The interest of an adverse possessor 
is an ingumbranse only when the adverse 
possession has gontinued for the statutory 


period [See Gokul Bagdi v. Debendra Nath (4) 
and Satish Ohandra v. Munjamali Debt (5).. 
Adverse possession in the present oase having 
sommensed from 1295, had not ripened into 
an inoumbranos when the dar-paint was 
ereated in 1302, The defendante, no doubf, 
eontinued in possession even after the 
grant of the dar-paint and the statutory 
period was completed while the mahal 
was in the hands of the dar-patnider, The 
plaintiffa have annulled the dar-paini 
according to the provisions of seotion 167 
of the Bengal Tenanoy Aot, and the in. 
cumbranee of the defendanta (by virtue 
of adverse possession) waa upon the dar-paint 
and not upon the patni. It is accordingly 
eontended on behalf of the plaintiffs that 
they were not bound to annul any in- 
eumbranee on the dar/paín? under the 
provisions of sestion 167 of the Bengal 
Tenancy Aet., On the other hand, it is 
contended on behalf of the defendants 
that if is nesessary to annul all ineum- 
branees whether created by the patnidar 
or by any other subordinate tenure holder 
by serviee of notice under section 167, and 
we were referred to the oase of Matiz udin 
Sardar v. Ashutosh Ohukerbutty (6). Now, 
under seetion 161 of the Bengal Ténanoy 
Act the term "inoumbranoe", used with 
referense to a tenanoy, Maans any, lien, 
sub tenancy, easement or other right or 
interest oreated by the tenant on his 
tenure or holding or in limitation of his 
own interest therein, and not being a 
protested interest as defined in the last 
foregoing section. 

The ineumbranee, therefore, must be some 
interest ereated (or suffered to be acquired, 
as in the oase of adverse possession) by 
the tenant on hia tenure or in limitation 
of hia own interest therein, and ‘we do 
not think that the words refer to the 
creation of an interest by a tenure-holder 
of any inferior grade. In the dane of 
Mafizuddin Sardar v. Ashutosh Ohukerbuiiy (6) 
referred to above, the purshaser of a tenure 


at a  rent.sale annulled a subordinate 
interest leaving untenshed a superior 
interest immediately subordinate to the 


interest purshased by him. Obviously, he 


(4) 11 Ind. Cas. 462; 14 C. L. J. 186, 

(5) 15 Ind. Cas, 869; 17 O. W. N. 340, 

(8) 6 Ind. Cas. 180; 14 C, W. N. 852; 11 O, L.J, 
140. 
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sould not do so, and 
that, wherethere is a 
ordinate tenures, the 
chooses to exersise his power to annul 
any ineumbranoe at all must begin with 
the highest suliordinate. tenure and may 
proeeed downwards as far as he _ ehooses, 
but he eannot celest arbitrarily any link 
iu the obain and destroy it while he 
allows those above it to remain unaffeeted. 
The latter proposition sannot be dis- 
puted and with regard to the observation 
that the '"purehaser, if he chooses to exer. 
eise his power to annul any ineumbrance 
at all, must begin with the highest subordinate 
interest and may proeeed downwards as 
far- as ha chooses," it is to be noted that 
the learned Judges do not say that notices 
under secticn 157 of the Bengal Tenarcy 
Ast have to be -served upon all these 
subordinate tenure-holders. The purehaser 
must annul the inoumbrance ereated by the 
tenant, 6. e., the highest subordinate interest, 
by service of notise under seetion 167 of the 
Bengal Tenansy Ast and, he may,if he shooser, 
avoid any tenure of Faferior grade bya suit 
if nesessary, or he may affirm such tenure. 
The oase does not lay down that the purshaser 
must serve notices under section 167 upon 
all grades of subordinate interests. There 
may be a chain of subordinate interests 
under a patni, such as dar-paínt, se-paínt, 
mokurari, dar-mokuarart, se-mokurari and there 
may be insumbranees (adverse possession for 
‘the statutory period) on each of these various 
grades of subordinate tenures, and we do not 
think that the purchaser of the paini ata 


it was observed 
ausaession of sub. 
purchaser, if hs 


rent-sale is to find out all these interests. 


and serve notise upon each of them under 
sestion 167. The sub tenaney created by 
the tenent (in this case the patnidar) is. the 
dar-paint; that is an insumbranse under ses- 
tion 161 and that only has to be annulled 
under the provisions of seetion 167, The 
notise under that aeetion upon the dar-patni- 
dar is operative upon ineumbranees created 
by the dar-patnidar or the holders of interests 
subordinate to him, whish are sarved out of 
the dar-patnt. What is required to be ane 
pulled under section 167 is the sub-tenansy 
sreated by the painidar t, e, the dar patni as 
it was creeted,and which would inelude all 
the interests created or earved out of it, In 
the oase of Makkan Das v. Ram Ohandra (7) 
7) 18 Ind, Cas. 872; 17 O, W, N. 1064, 


where the purshaser at a sale for arrears 
of rent purchased a paint, and anuulled a 
dar. patas under tbe provisions of sestion 167, 
but did not take any steps to annul a 
se paint created by the dar-paitnidar, it was 
held by Holmwood and Chapman, JJ, 

that the extinstion of the dar-paint nesessarily 
Garried with it the extinction of the se patni 
whioh is not a protected interest under the 
definition in sestion 160 of the Bengal 
Tenaney Ast, The objeotion in that ease 
was taken by the tenant under the se patnidar, 
and it may be contended that the question 
whether the se-paín? was extingnished or not 
would depend upon the purehaser of the 
paint, besause he might shoosa to affirm the 
46- patni, But, probably, the learned Judges 
had: in view the fast that the purshaser of 
the patni in the previous suit had sought to 
avoid the se-painz also, though the latter was 
subsequently dismissed from the astion for 
some supposed defeet of parties. However 
that may be, we agree with the prinsiple 
laid down in that oase that the se-paín: ig 
extinguished with the extinction of the 
dar-patni, provided, of acurse, the purahaser 
shose to disaffirm it, and we are of opinion 
that any Inoumbranoe areated by any tenure- 
holder of an inferior grada oan be avoided 
by a suit within 12 years from the date of 
the sale being final, under Ártiele 121 of the 
Limitation Aot, such interest soming into 
existenee after the sreation of the patni, In 
this view if is unnesessary to consider 
whether a person who by adverse possession 
has acquired a statutory title against a tenant, 

becomes a oo-sharer with the tenant, and 
whether the interest’ of such a person 
passes at a sale of the tennre. 

We now proseed to deal with the partionlar 
plots of lands oomprised in Sohedules ga and 
gha, The learned Subordinate Judge has 
dealt with eaeh plot separately and resorded 
his finding with respeot to cash. He has 
found that a large number of the plots were 
ineluded in the Road Cess Return(Exhibit U) 
filed by Ramjan Naskar on the 22nd July 
1872, That Return was filed in respeet of 
lands held by Ramjan under the Zemindar, 
and is evidense against the defendant under 
section 95 of the Road Cess Aet. The lands 
entered in the Return prima facie were held 
by Ramjan astenant under the Zamindar, 
and, therefore, not held adversely to him. lt 
is sontended on behalf of the defendant that 
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the return was in respest of lands not only 
held under the Zemindar, but also in respect 
of lands held under other persons (brah. 
motiordar lakherojdars, ete.,) and the learned 
Pleader refers to the word ‘patiat’ lauds at 
the heading of the Return in support of his 
sontention. The heading of the Return, 
however, runs as follows:—-‘In respeot of 
147 bighas 11 cotéas of laxid paying the annual 
malgusari of Rs. 200.18 1l" gandas being my 
mourashe ancestral purchased and patas lands 
whether held in my own name or in the 
names of others and situate within the vil. 
lages of Mouzsh Balaria and  Arjunpore 
within Zemindari No. 156 belonging to the 
late Rajah Radha Kant Deb Bahadur.” 
The patiat lands also, therefore, refer to the 
mal landa held under the Zemindar. | Unlese, 
therefore, the defendant san suaseed in clearly 
establishing that any land ineluded in the 
Return was his l[akheraj land or land held 
under the persons ; in other words, that such 
land was erroneonsly ineluded in the Return, 
the landa ineluded in the Return sannct be 
taken to have been held by Ramjan adverse. 
ly to the Ziemindar. 

Out of the plots found by the Court below 
to be ineluded in the Oess Return, the learned 
Pleader for the defendant admits that the 
plots Nos. 12, 14, 17, 18, 27 to 45, 47 and 55 
in Sahedule ga exactly tally with the entries 
in the Oess Keturn both as regarda the area 
and the rental. it is also admitted that those 
plots are not patéat lands, and that he cannot 
sontend that they are | kheraj or that the 
elaim with-respest thereto was barred by 
limitation, He‘sontended, however, that they 
were inoumbranses whioh should have been 
annulled under sestion 167 of the Bengal 
Tenaney Aat. Baut these lands were ineluded 
in the Cess Return and were, therefore, 
admitted to be mal. No question of adverse 
possession or insumbranee, therefore, arises 
in respect of sush lands, and we are of 
opinion that the plaintiffs are entitled toa 
deores in respest of these plots. 

Besides the above, there are. varioos other 
plots whieh are found by the Court below to 
agree with the entries in the Ce«s Return. 
They are plots Nos, 1, 2, 6, &,13,46, 49, 4, 
53 to 64, Lt is contended, however, on behalf 
of the defendants, they do not agree and plots 
Nos, 58 to o4 are said to bs pottat lands held 
under other persons. We muat, thereíore, 
deal with cach of them, 


Plot No 1.—Corresoonds to plot No. 16 of 
the defendant’s kobala. It is deaeribed in 
the plaintas one plot Shali land £ bighas 
13 cottas 5 chataks out of 10 bighas 4 cottes 3 
chataks the remaining 1 bigna tl cottas 6 
chataks is plot No. 8 of ka whish is ad. 
mittedly mal, so that one portion of the 
land is mal. 

The land being intermingled with mal land 
which was held by the Naskars as tenants, 
it wan for the defendant to show that the 
disputed plot was not mal, and was held 
adversely, and we need not, therefore, diasuss 
the question of the identity of the plote with 
some of the dags whioh was raised before 
us, 

Plot No. 2 is dag No. 47, the area is 19 - 
cottas 15 chataks, 

This plot (Basiu) is desoribed in the 
plaint as being “out of 7 bèghas 1 cotta 9 
chataks 10 gandas. Plot No. 47 of the 
kabala of the defendant deseribea if as 
lakheraj bastu 19 cottas 15 chataks of Basudeb 
Pal and others out of whole plot 7 bigkas 1 
cotta 9 chataks 10 gandas, Dedusting 19 cotías 
15 chataks from 7 bighas | cotta 9 chataks ` 
10 gan las there remains 6 bighas 1 ectia 104 
chataks and that is the exact area of plot 
No, «2 of Sohedule ka whish is admittedly mal. 
The land, therefore, is intermingled with land 
whish was held by the Naskars as tenants, 
The boundaries of the plot of 19 cottas 15 
chataks in the kobala show khas patit land on 
the eastern Loundary, and the evidense of 
Ram Chandra Sarkar, witness No.2 for the 
defendante, shows that there is the Cutehery 
of the plaintiffs on a portion of plot No, 2 
of schedule ga. See also Taraknath Dutt, 
witness No. 7 for the plaintifs, No oon- 
nestion with Basudeb Pal is made ont, and 
the Kumars who are said to be tenants under 
the defendants have not been examined. 

The plot is mentioned in Exhibit U in the 
name of Ham (Chandra Pal aa l bigha 1 
chatck at a rent of Re. 6 452. There is 
proportionate reduetion of rent of 12 gandas 
for 2 chataks and the present area is 19 cotfas 
15 chataks at a rent of Rs. 6 3-171. 

Having regard to all there faste, it seems 
that what was put down as lukheraj in the 
deferdauts’ kobaia was mal land and the 
possession was not adverse, 

Flot No, 6 sorresponds to dag No. 13, 

Dag No, 13 of the defendants chiita ig a 
ficca land in Mouza Nij Belaraia and ogn- 
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tains three entries, It is olear, therefore, 
that itis mal, Dr. Kauiilal for the defend. 
ants says that the dag numbers refer to 
the dags of some chia prepared by 
Ramjan, and not to those of the chittas 
V. or V.9, but there is no evidenee of 
the existence of any other chifi:, It is found 
that the area of the plotis 3 bigkas 1 cotta 
at a rental of Rs, 10.0 16 gandas iocluding 
3 cottas 6 chataks acquired by the Mission- 
aries and that in the Roud Coss Return the 
aren is 2 bighas 14 cottas at a rent of 
Rs, 8-1-12 gandas in 1279, exoluding the 3 
cottas acquired by the Missionaries bearing a 
proportionate rent of Rs. 1.15.4 gandas, The 
Court below has held possession is proved 
from 1279, but not adversely. We agree 
with the finding of the Court below. 

Plot No, 8. Tas Court below finds that 
the plot is mentioned in the ¿hoka of 1295 
and 1220, but is also mentioned, at leasta 
part of it, in the Rroad Cess Return. It 
is described as tice: in the chiita of Monza 
Belaria. We think that the Oourt below 
is right in holding that the land is mal 
and was not held adversely by the defend. 
ants. 

Flots Nos, 13, 46, 54 and 58 to 64. 

The Court below has found that the areas 
and rentals in the thoka of 1295, and 
the Road Cens Return agree in respeot of plots 
Noa. 46, 49, 54,60 to64, and in respest of 
plots Nos, 13, 58 and 5. (in respest of the last 
two there isa slight difference in the rent) 
they substantially agree, and although posses- 
sion was proved from 1295 it was not 
adverse. Plot No. 49 is also mentioned in 
the thoka of 1280 but as it is inaluded 
in the Cess Return, the possession was not 
adverse. 

We must assordingly hold that, with respeat 
toall the plots mentioned inthe Road Cess 
Retarn (Exhibit U),the possession was not 
adverse, and the plaintiffs are ontitled to 
possession. ; 

The ‘plots whiehare not mentioned in the 
Road Oess ‘Return are plors Nos 3, 4, 5, 7, 
9, 10, 11, 15, 16, 19 to 26, 48 to 53, 55, 57 
and 65 to 67. Ont of these, the plaintiifs sould 
not point out plot No. 3 to the Oommis- 
sioner at the locality and the plots Nos, 20, 22 
23 and 24 were found by the Commissioner 
to be outside the plaintiffs’ Zamindary. The 
Court below  aoesordingly held that the 
plaintiffs’ slaim with respeot to these plots 


should be dismissed, and no _ objestions 
have been preferred against the finding on 
behalf of the plaintiffs. The elaim in res- 
pest of these plots should, therefore, bs 
disallowed. 

With reapest to plots Nos. 15, 16, 25, 96, 
56, 57 and 65 the Court below has fonnd that 
they are in the £hoka of 12 5, and posses- 
sion of the defendants has been proved. 
The plaintiffs have taken objestiona to the 
finding of the Oourt below. It is sontended 
with respect to plots Nos. 15 and 16 that 
the Oourt below has made a aonfusion 
between possession and adverse possession, 
that the only witness who speaks ta posses- 
sion is Ram Chandra Sarkar, but he speaks 
to plot Nos. 15 and not to 16, and that 
the Missionary Sahkebs have not been galled 
nor any collestion papers prodiaed. It is 
also urged that the Chureh, acaording to 
the Commissioners! plan, isoutaide plot No, 15 
and is close to plot No. 16. But the witness 
did not say that the Church was cn these 
plots, he said that the Chursh wag on 
plot No 6 and that there were houses of 
Christian converts on plots Nos, 15 and 16 who 
have all slong been paying rents to the 
defendant and his predecessors. We agree 
with the finding of the Court below that 
adverse possession is proved, In the absense 
of evidences to show that possession som 
meneed after 1281, we think the elaim 
with respect to these plots is barred, 
Plot No. 25 isa tank, and it ie found that 
it was in the thas possession of the defen- 
dants and his predesessors, The plaintiffs’ 
witness No. 9 admitted that it belonged to 
Ramjan Naskar and two witnessea for the 
defendants proved their adverse possession. 
It is pointed out on behalf of the plaintiffs 
that the defendant's gomasta and witness 
Bholanath Gangaly says, “my master is in 
possession of five tanks whioh are all on 
the lands of Schedule ka”, and it is 
accordingly sontended that the tank is mal, 
But the witness says he knows only some 
lands in  Sehedules ka and kha The 
plaintiff. did not claim the gur tank (plot 
No. 25) as appertaining to the jofes deseribed 
in Schedules ka and kha. Itis not men. 
tioned in the Road Ooess Return. In all 
these sirenmetances, we are unable to differ 
from the finding of the Court below. | 

As for plot No. 26, Jafer Molla the witness 
No. 8 for the defendant says that he eulti- 
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vales the land whieh is his ancestral jcée, 
that he formerly paid rent to the Naskars, 
then to the Receiver and then to the defend- 
ant. We  a&osordingl]y agree with the 
finding of the Court below, With respeot 
to plots Nos. 56 and 57 it is pointed out on 
behalf of the plaintiffs that the defendante’ 
eonveyanse mentions the name of Dharma 
Das Ghose as the tenant, but his name 
is not mentioned by the witness Ram 
Chandra. However that may be, there is 
evidenee of possession of the defendants 
and their predecessors which has been 
believed by the Court below. And we 
see no reason to. differ from it, The 
Court below has found adverse possession 
proved with respest to these plots 
(Nos. 15, 16, 25, 26, 56 and 57), and as there 
is no evidense to show that possession 
sommensed after the oreation of the paint 
(in 1281), we overrule the objestions of 
the plaintifis to the finding of the Court 
below with regard to these plots, The 
slaim of the plaintiffs with respeet to these 
plots (Nos. 15, 16, 25, 26, 56 and 57) must 
ascordingly be dismissed. The plaintiffs have 
also preferred objections to the finding of 
the Court below with respeet to plot 
No. 65, The Court below has found that 
in the thoka of 1295, there is a remark 
that this land was purchased in 1283 as 
brahmottar in the name of Shiram Chakra. 
vertty (see Exhibit O-57  kobala) and 
as the adverse possession eommenoed after 
the oreation of the patni, the Court below 
held that it could not affest the Ziemindars. 
But although the possession of Ramjan 
sommenoed from 1283, he aequired it by 
purehase from the brahmottardar in 1283. 
The land, therefore, appears to have keen in 
the possession of a person professing 
to hold it as Jlakheraj in 1283, and, in 
the absenee of any evidense that the 
possession of the brahmotiardar sommenced 
after 1281, the claim with respeot to this 
plot (No, 65) also should be dismissed. 
There remain plots Nos. 4, 5, 7, 9, 10, 11, 
19, 21, 48, 50 to 53 and 66 and 67, Of these, 
plots Nos. 4 and 5 are mentioned both in 
the thokas of 1280 and 1295anda_ portion 
of plot No. 4, assording to the Commissioner's 
map, is outside the plaintiff's Z»mindari. 
. Plots Nos. 7,9, 10, 19, 21, 66 and 67 are 
mentioned in the :hoka of 1295, bat the 
Qourt below has found against the dofond. 


ants because oral evidense of possession 
was not addused in respest of some of the 
plots or the evidense addussd was not 
satisfactory. Bat they are all mentioned 
in the thoka of 1295 which indicates 
their possession in that year (in the ease 
of plots Nos. 4and 5 they are mentioned in 
the thoka of 1280 i.e, before the ereation 
of the paíni, and again, 15 years after- 
warde, in the year 1295), with regard to 
plot No. 5, the Court below appears to 
think that the jama as deseribed in the 
thoka of 1250 was the same (both in 
area and rental) as that in the Road Cess 
Return, and Mr. Sarkar on behalf of the 
plaintiffs had attempted to show the 
identity of a portion of this plot with 
the land inthe Cess Return, but we are 
not satisfied that they agree. With regard 
to plot No. 10, the plaintiffs’ ease was 
that the tenant Rup OChand Sardar held 
that land of this plot isin exeess of the 
6 bighas 5 cottas 6 chataks mentioned in the 
Eoad Cess Return. No evidense, however, has 
been placed before us ta show that the 
land was beld as part of the jote 
of Rup Chand. As for plots Nos. 66 and 
67 the Court below has held that there 
is no dag of the ihoka in the kobala, 
that no ares is given in respest of the jama 
of Krishna Panja a tenant mentioned in 
the zhoka, and that the evidenee of possession 
is not reliable. Plot No, 9 is said to be 
included in plot No. 92 of Sehedule ghá and has 
not been trased separately and there is no oral 
evidenoe of possession. But, as stated above, 
the thoka shows possession in 1295 in respeot 
of all the above plots. 

The defendants were admittedly in posses- 
sion at the date of the suit. These plots 
are not mentioned in the Road Cess Return. 
The thoka of 1295 indicates, the possession 
of the defendants’ predecessors in that 
year. That, however, does not show that 
possession sommenoed in that year. With 
respeot to plota Nos, 4 and 5 possession 
commenced from before the creation of the 
paint and there is no ‘evidence to show that 
possession with respest to the other plots 
commenced after the sreation of the patni 
in 1281 and there is no suggestion that any 
on» else was in possession, 

The Court below finds that the area of 
plot No. ll in the kobala does not agrea 
with that in the #hokas nor do tho 
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boundaries agree, that there is no satisfactory 
indentifisation and there is no oral evidense 
of possession ; that plot No. 48 is not in the 
thokas and the evidense of possession is not 
reliable. As for plots Nos. 50 to 53, they 
Were acquired subsequent to the date of the 
thokas, and are not, thersfore, inoluded in 
them. The defendant did not adduse any 
evidence as to possession. But the observa- 
tions made above apply to these plots 
also, exeept that these plots are not in 
the thoka. The defendants were admittedly 
in possession at the date of the suit, and 
the plots are not mentioned in the Coss 
Return. We have held that it is for the 
plaintifs to show that the Zsmindar was 
in possession before the  ereation of the 
gain: or that the possession of the Naskars 
was not adverse. That being so, and 
there being no evidence to show that the 
possession of the defendants’ predecessors 
sommoensed after 1281 or that such possession 
“was not adverse (these plots not being 
insluded in the Cess Return), we muat 
hold that the alaim with regard to these 
plots Nos. 11, 48 and 50 to 53 is also barred 
by limitation. In this view, it was unneoes- 
sary for us to diseuss the question whether 
any partienlar plot of land was or was 
not.mentioned in the thoka of 1295 and 
the question whether the defendants had 
been able to show adverse possession with 
respeot to any particular plot was immaterial 
because the onus was upon the plaintiffs to 
show that the Zemindar was in possession 
before the ereation of the patni, But as 
the matter has been diseussed before us, 
and as we were told that the ease may 
go up toa higher Court, we have thought 
it proper to diseuss the matter and refer 
to:the findings and evidence .in respeot of 
the plots under separate heads. 

' As already stated, plots Nos 58 to 64 are 
claimed as palta: lands. Out of these, plot 
No. 64 is alleged to have been subsequently 
purehased from the brahmottardar, and is, 
therefore, no longer pattat land, but is 
lakheraj, The kobala, Exhibit 0-66, dated the 
6th Kartik 1280 (Book No. II page 323) by 
Parbati Bhattaeherjee and another, resites 
that the 16 bíghas 2 cottas of land stood 
in the name of Matburesh Bhattacherjes, 
elder brother of the grand-father of the 
exeoutants of the kobala in 1190, and 
one moioty of the lands belonging to the 


exeoutants, was sold to Aminulla Kazi 
by the kobala. Thera was another kobala, 
Exhibit O-67,dated the 14th Kartik 1281 (Book 
IL page 325), by whieh anothsr eo-sharer 
sold 16 coíías of land in his own share 
to Kazi Aminulla with similar resitals, 
The first kobala is prior to the grant of 
the paint, and the second, thongh subsequent 
to the date of the patni, shows that the 
land was held as lakhera} from before the 
Permanent Settlement. In these eireum- 
stances, we think the slaim in respest of plot 
No. 64 should ba dismissed. With respest to 
the remaining plots, viz, Nos, 58 to 63, the 
only evidenes relied upon ia the deposition 
of Dwijapada Mookerjes (Book I, page 394) 
who speaks to payment of rent to eertain 
other maliks, Some reseipts, Exhibits S 
to S-5, have been filed to prove payment of 
rent to sush maliks, only one of them 
(Exhibit S) has been printed whieh shows 
payment of rent fo the owner of mahal de- 
buttar in the name of Krista Chandra Roy. 
But the learned Pleader for the defendants 
has not shown the identity -of the plots of 
plots Nos. 03 to 63 with the lands for whieh 
the rent receipts have been prodused, No 
poitahs in respest of these lands have been 
prodused, The area and rentals of these 
plots have been found to agree in some 
oases entirely, and in others substantially, 
with the area and rentals mentioned in the 
Road Ceas Return, and there is no satisfac: 
tory evidense that they are held under other 
parsons. We think, therefore, that the 
defendants’ possession with respest to these 
plots (except No, 64) was not adverse, 

- We now take up the plots of Sshedale gha. 
Plots Nos, 79, 84 and 102 (not No, 101 men- 
tioned in the judgment of.the Court below the 
claim “to whieh had been withdrawn) 131, 
145, 147, 148, 151, 153 and 157 have been 
found to be ineluded in the Road Oess 
Return. The possession of the defendant 
war, therefore, not adverse. It appears, and 
it is admitted by the learned Plesder for the 
deféndant, that plots Nos. 30, 33, 9, 7, 8 and 
40 of Sahedule ga have been repeated in, 
and sorrespond to plots Nos, 88, 89, 92, 103 
103, and 74, 71 respectively of Sshedule gha. 
We have found that plot No. 8 was not held 
adversely, and plots Nos. 32, 38 and 40 are 
admittedly insluded in the Cess "Return. 
We have also found that the elaim in respeat 
of plots Nos. 9 and 7 of Schedule ga should 
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be .disallowed.. These findings, therefore, 
will govern the sorresponding plota of 
Sshedule gha We socordingly hold that the 
possession with respeat to plots Nos. 7 , 74, 
79, 84, 88, 89, 102, 131, 146, 147, 148, 151, 
153 and 157 was not SP ria 

The Court below has found-that the identi- 
ty of plots Nos, 72, 7 *, 87, 91,93, 94 and 98, 
124 and 125 have not been proved with the 
lands of the ¿kokas and no oral evidense of 
possession has been adduced. 

It is found that the lands of plots Nos. 72 
and 73 have not been identified with the 
lands of village Balaria, that plots Nos. 87, 
91, 93 and 9r, 124 and 125 have not been 
identified with the lands of the :hoia and 
that plot No, $4 is outside the defendant's 
kobala. The defendant identified plote Nos. 
124and 125 with dags Nos 59 and 49 of Ahad 
Balaria while tbe disputed lands lie in 
Balaris, proper. No oral evidense was 
addused with respect to these plots. But, 
for the reasons given in sonnestion with plots 
Nos. 11, 48 and 50 to 53 of Sshednle ga, we 
must hold that the slaim with respest to 
plots Nos, 72, 73, &7, 91, 93, 94 and 98, i24 
and 125 ia barred by limitation. 


It was contended that plots Nos. 93, 94, 98, 
147, 148, 150 and 151 are patta? lands, but 
no paita has been produced, and the identity 
of these plots with any rent receipt has not 
been established. We have, however, held that 
the elaim in respest of plots Nos 98, 94 
and 98 is barred by limitation. The other 
plote, víz., 147, 148, 150 and 151, being ia- 
eluded inthe Road Cess Return, the defendants 
must olearly prove by satisfaetory evidense 


. that they were not held under the Zomindar 


but were held under other malzts. We do 
not think that there is any sueh evidence, 


Plot No. 83 was admitted. by thedefendsnts’ 
gomasta Bholansth before the Commissioner 
to appertain to Sehedule ka. It is admittedly 
mal and the possession, therefore, was not 
adverse, The learned Pleader for the 
defendants states before us that plots Nos. 
88, 15, 20 and 21 and 6 of Sehedule ka are 
‘repeated in plots Nos, 83, 102, 140, 141, and 
142 and 146 respeotively of Schedule gka. 
These plots of ghe, therefore, are mal and 
the plaintiffs will get a decree for them 
along with the other lands of Sehedule Ka. 

Plots Nos, 86 and 100 have been found to 
be outside plaintiff?! Zemindari, and tbe elaim 
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of the plaintiffs must, therefore, be dis” 
missed. 

Piot No. 92 inoludes plot No, 9 of Sohedule 
ga and plots Nos. 106 and 108 have been found 
to be ineluded in plot No. 7 of Soehedule ga 
and have no separate existence. The Oourt 
below has held that the alaim in respect of 
plots Nos. 106 and 103 shonld be dismissed, 
aod there is no objestion to the finding by the 
Court below. We have held that the slaim 
in respeot of plot No, * of Ssbednle is barred 
the slaim with regard to plota Nos. 92, 106 
and 108 should, therefore, be dismissed. As 
for plots Nos. 118 and 1:9 though they are 
not covered by the defendant’s kebala, the 
witnesses Nos.-1 and 5 forthe defendants 
proved possession from 1295, and the 
Court below found that there was adverse 
possession from that year. in the absence 
of any  evidense to show that adverse 
possession sommensed after 1281, we think 
that the olaim in respest of these two 
plots ia barred. 

We a&ceoordingly hold that the slaim in 
respest of plots Nos. 1, 2,6, 8, t2, 13, 14, :7, 
18, 27 to 45, 46, 47, 49, 54, 55, 58, 59, 60, 
to 63 of Sehedvle ga and plots Nos. 71, 74, 79 
84, 88, 89, 102, 131, 146, 147, 146, 150, 
151, 157 of Sshedule gka should be allowed, 
on the grouud that they are mentioned in 
the Road Oess Return and the possession 
of the defendant was, therefore, not adverse. 
Plots Nos. 3, 20, 22, 23 and 24 of Schedule ga 
and plots Nos, 50 and 100 of Sshedule gka 
being outside the plaintiffs’ Zamindari the 
suit should be dismissed with regard to the 
said plots. 

Out of the remaining plots, we hold, 
agreeing with the Court below, that tho 
claim as to plots Nos. 15, 16, 25, 26, 56 and 
57 of Sehedule ga aud plote Noa. li 6 and luĝ 
of Sehedule gha should be dismissed, and, 
differing from the finding of that Court, 
we dismiss the slaim with respect to plots Nos. 
4, 5, 7, 9, 10, 11, 19, 2i, 48, 50 to 5%, 65, 
66 and 67 of Sehedulega and plots Nos. 72, 73, 
87, 91, 92, 118, 119, 124 and 125 of 
Sohedule gha as there is no evidence to 
show that the possession with respest to 
plots sommeneed after the sreation of the 
paint in 1281, 

The result is, that the suit will be 
desreed with respect to the lands of Sehedules 
Ka and K ha and with respest to lands of plots 
Nos, |, 2, 6, 8, 12, 13, 14, 17, 18, 27 to 45, 46, 
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47, 49, 54, 55, 58, 59 and 60 to 63 of Sahedule 
ga and plots Nos. 71, 74, 79, 84, 88, 89, 102,133, 
146 to 143,150,151 and 157 of Sshedule 
gha. Tha plaintiffs will get khas possession 
of the said lands. They are entitled to 
wasilah in respsst of the said lands for a 
period of three years prior to the institution 
of the snit until delivery of possession, to 
bs ascertained in farther prossedings, The 
claim in respoat of plots Nos, 3, 4, 5, 7, 9, 10, 
11, 19, 20, 21, 22, 23, 24, 48, 50 to 53, 64, 65, 
66 and 67 of Sehedule ga, and plots Noa. 72, 
73, 86, 87, 91, 92, 93, 94, 98, 160, 118, 119, 
124and 125 of Sshedale gha will be dis- 
missed, It is unnecessary to make any 
separate order with respest to plots Nos, 83 
and 140 to 1420f Sshedule gha as they ara 
insladed in the lands of Sshedule ka. 


The parties will ba entitled to aosts in 
eash oases in proportion, the plaintiffs 
getting three fourths and the defendants one- 
fourth, only one-half of the costs of the 
paper-book will bs allowed. Hearing fee 
in Appeal No. 164 is assessed at Rs, 30), 
and in No. 258of 1914 at Rs. 100. 

Order accordingly. 


Doro c El 


PRIVY COUNCIL. 
APPXAL FROM THE NAGPUR JUDICIAL 

CoMMISSIONER'8 Court. 

July 9, 1920, 
Present :—lLiord Buokmaster, Lord 
Atkinson, Sir John Edge and 
Mr, Ameer Ali. 
SHEOKUARB AI —PriisTIFF —~APPELLANT 
varáus 


J&ORAJ—DzrESsDaNT— BH E8PONDENT. 
Hindu Law—Adoption—Sitambari Tains— Widow, 
power of, to adopt—Ceremonies necessary for valid 
adoption. : ` 


Among the Sitambart Jains, the widow of a 
sonless Jain oan legally adopt to him a son 
without any express or implied authority from her 


deceased husband to make an adoption, and the : 


adopted son may, at the time of his adoption, be 
a grown-up and married man. [p. 481, col. 2.] 


The only ceremony to the validity of such an 
adoption is the giving and taking of the adopted son. 
[p. 482, col. 1.] 

Appeal from the desrea of the Nagpur 
Jodieial Commissioner's Court, dated the 5th 
April 1917, reversing that of- the Conrt 
of tha Distries Judge, Nimar, dated the 
28th April 1916. 


91 


INDIAN OASES, 


481 


Messra, DeGruythor, K.O, H, Mitra and J, 
M, Parikh, for the Appellant, 

Messrs, E. B. Raikes and G, O. MoNazr, for 
the Respondent. 

JUDGMENT, 

Sig Jons Epas.— This is an appeal by the 
plaintiff, Musammat Sheokuarbai, from a 
decree, dated the 5th April 1917, of the 
Court of the Judisial Commissioner, Central 
Provinses, which set aside a deeree of the 
District Judge of Nimar and dismissed her 
guit. 

The parties to the suit are Sitambari Jains. 
The plaintiff is the widow of Shrichand Das, 
Gajrathi, who died about thirty years ago and 
left no son, but left a daughter who died 
some years before 1909, The plaintiff in her 
suit claimed a dealaration that the defendant 
Jeoraj, whose natural father, Panamshand, 
had been her brother, was not the legally 
adopted son of her dessaged husband, 
Ponamshand died before 1909, leaving his 
widow Munnabai him surviving, who died 
before this suit was instituted. The defend: 
ant alleged that the plaintiff had validly 
adoped him on 28th June 1909, as a son to 
her deseased husband. 


The Jains are ot Hindu origin; they ar? 
Hindu dissenters, and although, as was point: 
ed out by Mr. Mayne in paragraph 45 of his 
Hindu? Law and Usage "generally adhering 
to the ordinary Hindu Law, that ia the law 
of the threo superior castes, they recognise 
no divine authority in the Vedas and do not 
prastise the Shradhas, or ceremony for the 
dead.” 


The due performance of the Shradhas, or 
religious ceremonies for the dead, is at the 
base of the religions theory of adoption, but 
the Jains have so generally adopted the 
Hindu Law that the Hindu rules of adoption 
are applied to them in the absenee of some 
contrary usage  (Mayne's Hindu Law, 
paragraphs 14€and 106, and cases there cited), 
It is common ground that in the seot of the 
Jains to which the parties in this suit belong 
the only ceremony nesessary to the validity 
of an adoption is the giving and taking of the 
adopted son. In this seat of Jains the widow 
of a sonless Jain aan legally adopt to hima 
son without any express or implied anthority 
from her deseased husband to make an 
adoption, and the adopted son may be, at the 
time of his adoption, a grown-up aed married 
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man. The question in this oase is, was the 
defendant in fast given by his mother to and 
taken by the plaintiff as an adopted son to 
the plaintiff's deseased husband P 

The plaintiffin her plaint alleged that she 
had not legally taken the defendant as an 
adopted son to her deseased husband acsord- 
ing to Jain sustom, The defendant in his 
written statement alleged that he " was 
given by his natural mother in adoption to 
the plaintiff by plasing him on the lap of 
the plaintiff, who acsepted him as the adopted 
gon of her late husband." The defendant 
supported that allegation by his evidence as 
to how the adoption was made, Probably 
it was his Pleader who was responsible for 
the allegation in the written statement that 
the defendant's natural mother had plased him 
upon the lap of the plaintiff, It was, in the 
opinion of their Lordships, an unnesessary 
allegation. So long as it was proved that the 
defendant's natural mother did in faot give her 
son to the plaintiff as an adopted son 
and the plaintif did in faot acsept 
him as an adopted son to her deceased husband 
thé adoption was valid, although the defend- 
ant was not placed on the lap of the plaintiff. 
The Trial. Judge, finding that there had been 
no physieal giving andtaking of the defend- 
ant as an adopted son, made the declaration 
whish plaintiff claimed. The learned Judges 
of the Court of the Judieial Commissioner 
on appeal finding that in fast there had been 
a valid adoption although the defendant had 
not been put upon the plaintiff's lap set 
aside the deeree of the Trial Judge and by 
their deeree dismissed the suit. From that 
desree this appeal has been brought. 

Shrishand Das Thakurdas was a money. 
lender and sloth merehant, whose principal 
plaee of business and residence was at Burhan. 
pur; he had a branch plase of business and 
& house at Elliehpur, whieh is about 500 
miles distant from Burhanpur, and sinse hia 


‘death the plaintiff has carried on the money- , 


lending and cloth business at Burhanpur and 
at the branch at Elliehpur. The defendant 
was in her employment at Burhanpur. In 
June 1909 the defendant was over 25 years 
of age and he was married, In 1909 the 
defendant went from Burhanpur to Elliehpur 
and the plaintiff followed him to Elliohpur, 
"Her daughter had died some years before, and 
the plaintiff in her evidense stated that she 
had been'tor some time intending to make 


INDIAN OASEN, 


(1921 


an adoption, bnt until after her arrival ab 
Ellishpur she does not appear to hav: de- 
cided to adopt the defendant. After the 
plaintiff arrived at Ellishpur, the defendant’s 
mother, Mussammot Munnabai, who was 
living with her son at Barhsupur, was sent 
for, but by whom is not sertain, Munnabai 
went to Ellisbpur and the plaintiff admit- 
ted in esross-examination that she told 
Murnabai that she intended to adopt Jeoraj, 
the defendant. The plaintiff bad undoubt- 
edly invited a Brahmin priest, Ramashastri, 
to be at the ceremony of her adoption of the 
defendant. 

He gave evidence aa to adoption in anotber 
suit on 19th Oetober 1915, and again in 1916, 
in this suit. His deposition in the former 
suit has been put in evidence in this suit. 

Many people bad been assembled on the 
23th June 1609, at the plaintifi’s house at 
Ellishpur for the ceremony of the adoption of 
the defendant, and the plaintiff appointed 
Remashastrito ast as the officiating priest. 
She said that Ramashastri should perform 
"the eeremony v.dhi whioh waa ordinarily 
done amongst the shopkeerers assembled 
there.” Ramashastri said in his evidenae: 

" She (the plaintiff) told me that there 
were no Jains present on the cacasion. She 
had got a house at Burbanpur and there she 
would go through the adoption asoording to 
the (esremony) of Jains at Burhanpur, She 
asked me to do the eeremony that prevailed 
at Elliehpur amongst our (tbe Brahmin) 
eommunity." 

He mentioned what was done and that 
Jeoraj was not placed  exaotl]y on the 
plaintiff lap, but was asked to sit near 
her. He said:— 

" Then I told the woman (whose boy was 
adopted) to say the words 'may be taken' 
to Sheokorbai (Sheokvarbai), and then 
I told Sheokorbai to say the words, ‘I 
do take’ Both the ladies uttered these 
words that I asked them to utter, After 
this the ceremony ended. Pan supari was 
distributed amongst the guests, Dakshna 
was also distributed amongst the Brahmins 
assembled there. Some presents were alao 
given to me as the officiating priest." 

If the evidence of Ramashastri is assepted 
as true, the valid adoption of the defendant at 
Elliehpur is established, and it has not been 
proved that any further seremony a 
Burhanpur or elsewhere was necessary to th 
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validity of the adoption. Ramashastri’s 
evidense is corroborated by the evidenee of 
& respeatable Pleader, Ramachandra, who 
was present at the adoption, Other witnesses 
spoke tothe adoption and diserepansies have 
been pointed out in their evidence but itis to 
be remembered that their eviderse, was given 
some six years after the oeremony at 
Ellishpur, 

Ramehandra gave his evidenee in this snit 

on the 6th February 1916, and Ramashastri 
gave his evidence on the 3rd April 1916, 
The plaintiff gaye her evidenee on the 18th 
April 1916, 
The plaintiff in her evidense-in ehief said : 
have not adopted Jeoraj as my son, 
Nothing regarding Jeoraj’s adoption took 
place at Elliehpur," that she refused to take 
Jeoraj on her lap, and " I said to Ramashastri 
that I would take Jeoraj on my lap at 
Burhanpur, as my easte-people were there.” 
She also said in her evidence-in-chief that 
Jeoraj did not sit near her at Ellishpur, and 
"neither I nor Mannabai were asked by 
Ramashastri to repeat anything in Sanskrit. 
I donot know if Ramashastri spoke any word 
like ‘I do take.’ Even if he may have 
spoken it, I did not understand.” In oross- 
examination the plaintiff said : — 

At firat Jeoraj went to Ellishpur and I 
followed him for some purpose I do not 
remember, I had no intention of adopting 
Jeoraj when I left Burhanpur. At Elliehpur 
I thought of adoptiug Jeoraj. I did not 
ask Munnabai whether she would give 
Jeoraj in adoption, I had told her ‘there 
are two or four boys, my daughter is dead, 
and, therefore, I should adopt someone.’ On 
this Munnabai said, ‘Do as you like.’ There 
was talk with her as to who should be 
adopted. I did tell her that I intended to 
adopt Jeoraj."' 

The learned Judge who heard the appeal 
believed the evidenss of Ramashastri aud 
of the Pleader Ramachandra, as do their 
Lordships. The oral evidense of the adoption 
given by those two witneases is moat strongly 
oorroborated by a deed whioh the plaintiff 
executed on the 28th June 1909, That deed 
is as follows; l 

" Deed of adoption exesuted in favour of 
Jeoraj Punamehand Guirati of Burhanpur, 
Talaq Barhanpur, Diatriat Khand wa, now at 
Elliehpur, Taluq Hiliehpur, District Amraoti, 
by Sheokuar Bai, widow of Shriehand Das, 
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Gujrati of Eillehpur, Taluq Eilishpur, Dis- 
triot Amraoti, in 1319 Fasli, to the follow- 
ing effest :— 

“My husband Shrishand Das died sbout 
25 years ago, and I have been the manager 
and owner sinos then of the shop. Shrishand 
Das having left no male issue, I have 
taken yon in adoption from your mother 
to-day, with due seremonies and in ascord- 
ance with the Shastras, with a view to 
perpetuating our line and name and to 
securing spiritual benefit as enjoined by the 
Shastras, and you have been named Jeoraj 
Shrishand Das, Now, under this deed, 
you have become my adopted son and 
acquired all the rights of my son, You 
have consequently exeonted to day a separate 
deed of agreement in my favoar. Asting up 
fo those sonditions, and behaving like my 
natural son, you should eelebrate our name 
and perpetuats our line. You have some 
into my family aud basome my son uuder 
the Shastras, God bless you with prosperity. 
This deed has been exeeuted. To-day the 
23th June 1909. 

" In the handwritting of Dhanaji Vithoba 
Saolapurkar of Ellishpur, 

Signature — 

SuxzokUan Bar, widow of Shriohand Das 
Gujrati, of Ellishpur. Jeoraj has 
been adopted, in the hand of self,” 

Munnibai, the natural mother of Jaoraj, 
and seven other persons, amongst whom wera 
Nawab Dand Khan and five Hindus, witness- 
ed that deed. On the 9th July 1909, the 
plaintiff personally presented that deed for 
registration to Narayan Yadao, the Sub- 
Registrar of Elliehpur, and having admitted 
ita exeeution the deed was registered. The 
separate deed of agreement referred to in this 
deed was as follows :— 

‘Deed of agresment exesuted in favour 
of Sheokuar Bai, widow of Shrishand Das, 
Gujrathi, residing at Hllishpur, Taluq 
Elishpur, District Amraoti, by Jeoraj 
Panamshand, caste Gujrathi, present nama 
Jeoraj Shrieband Das, now residing at 
Elliehpur, Talng Ellishpur, Distriet Amraoti, 
in the year 1319 Fasl, to the following 
eftest :— 

" You have adopted me this day to Shri- 
ahand Das with due seremonies and asgording 
to the Shastras, and invested me with all 
right of a natural son by exesuting even a 
deed of adoption. Therefore, exeeuting this 
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decd of agreement, I promice to abide by 
the following terms settled between us both. 
Asting up to those terme, I will proteot the 
property and continue the name cf Shriehand 
Dasji.- The terms are as under :— 

"lH. Continuing the name of the shop by 
which it has hitherto been known, I will 
macage it as wahtwatdar adopted son aceord- 
ing to your orders. 

“9. Daring your lifetime, the ownership 
and possession of the whole estate shall be 
yours; and I will manage it under your 
direstione, I will not aet against your 
orders, You are, however, at liberty to 
give me, whenever you think fit, the absolute 
ownership and possession of the estate by 


a publie notice or in any other publio 
manner. 
"3, I wil render to you without any 


objection an aseonnt of my management of 
the estate, whenever you demand it. ycu 
are at liberty to inour expenses in any way 
you like. But I willineur my private ex- 
penses aesording to your orders; and the 
responsibility for ineurring more shall be 
mine. 

"4. If I aet against your orders, you are 
authorised to keep me off by fixing for me 
whatever allowance you may deem fit, After 
your death, absolute ownership and possession 
shall be mine. 

"5. I willnot failto carry out aseording 
to your orders the arrangements that you 
may make or aek me to make about sharity 
or the maintenance of relations; and I will 
sontinue these arrangements  assording to 
your orders, even after your lifetime. 

‘I have knowingly agreed to the above 
aonditions; and you have adopted me subject 
to these conditions. You are my, mother. 
Pray, you will aupport me and bless me 
wholeheartedly. This day, the 28th June, 
1969 A. D. 

“In the handwriting of Dhanaji Vithoba 
Saola himself. 

(Signed) JxosaJ SHRICHAND, 

in the hand of self." 

The last mentioned deed also was regis. 
tered, 

The plaintiff had been managing the 
business as her own for some twenty years 
siros her husband's death and it is obvious 
that she was determined to keep the absolute 
eonitrol of it in her own hands, notwith- 
atanding tha adoption, and possibly sbe 
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wished that it should not be generally 
known at Burhanpur that abe had astually 
adopted the defendant; whatever the reason 
may have been, the adoption was to be kept 
secret at Burhanpur. The defendant on 
the 0th June 1£09 wrote to his brother 
Kesriehand, who was at Bombay, diresting 
him to keep the matter seeret and not to 
speak of it and not to write to any one at 
Burhanpur, and he sontinued to refer to 
himself in entries in the account-books of the 
business aa Jeoraj Punamehand, that ie, as the 
son of Punamchand who had been his natural 
father, The defendant also on the 12th 
April 1910 dessribed himself as son of 
Punamehand in an application toa Munsif’s 
Court, made in a suit which the plaintiff 
had brought against one Supdn, and in his 
evidence given in that suit stated,“ My 
father’s name is Punamchand.” His bro- 
thers eontinued to write to him as the son of 
Punamehand. The faot that the defendant 
continued to describe himself and to be 
desoribed by his natural brothers as & son 
of Punamehand is undoubtedly ineonsistent 
with his having been validly adopted, but 
in faes of the evidenee of Ramashastri and 
Ramohandra, which their Lordships believe, 
and the sorroboration afforded by the two 
deeds to whieh reference has been made, this 
Board would not bə justified in disearding 
that evidence, and their Lordships find as 
a faot that the defendant was validly adopted 
by ihe plaintiff to her deceased husband, 

Their Lordships will humbly advise Hia 
Majesty that this appeal should be dismissed 
with scats. 

Appeal dismissed, 


Solisitor for the Appellant:—Mr, F. 
Delgado. 
Solieitors for the Respondent :—Mesars. 


T. L, Wilson & Oo, 





ALUAHABAD HIGH COURT. 
Oivit Revision No, 71 cr 1920, 
Maroh 17, 1921, 

Preient :— Mr, Justice Walsh and Mr, 
dusiise Hyves. 

Lala AJODHYA PRASAD— PLAINTIFF 

— APPELLANT 
versus 
Musammat KATORI—~ RESPONDENT, 


Ex parte decree—Decree set aside at instance of 
party not affected — Order, legality of, 
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A Court has no jurisdiction to set aside an es 
parle decree, and order the whole case to be re- 
opened at the instance of a person not in any 
way interested in the decision of the case, and who 
has been expressly exempted from the decree, 


Revision against the order of the Subor- 
dinate Judge, Pilibhit, dated the 28th of 
May 1920, 

Mr. Satla Nath Mukeriz, for the Appellant. 

Mr. Sital Prasad Ghost, for the Respond- 
ent, 


JUDGMENT. 

Ryves, J.—This revision ariees out of a 
suit brought by the plaintiff against soven 
defendants for sale on a mortgage, It was 
alleged in the plaint that defendant No. 6 
and defendant No. 7, namely, Pitam and 
Musammat Katori, pretended to have acquired 
under a partition a grove which was inaluded 
in the mortgage, but that, as a matter of 
faot, they had no soneern with any of the 
mortgaged property and that, therefore, they 
were joined as defendants merely to avoid 
future eomplieations. It appears that de- 
fendants Nos. ltc 5 were duly served with 
notice but did not appear at the date fixed 
for the hearing. Defendants Nos. 6 and 7 
also were absent. The ordinary deoree in 
accordance with Order XXXIV, rule 4, was 
drawn up. ‘No distinstion in that decree was 
made in any of the defendants. Subsequently, 
Pitam and Musammat Katori applied to the 
. Court to set aside the ex parte decree on the 
ground that they had not been duly served 
with notise. The deeree.holder at onse ap- 
plied to the Court stating that Pitam and 
Musammat Katori had only been made pro 
forma defendants and that no relief was 
sought against them, and, in order to make 
the point quite slear, formally exempted them 
from the deeree which had been passed in 
the sase. The learned Jadge, howevar, with- 
out giving any reason, has set aside the 
ex parte dearos and ordered the whole sasa to 
ba re opened. What he says ia this: ^ Hav. 
ing regard to the allegations made in the 
applisation, the whole oase deserves to be 
re opened," However, he has not told us 
what the allegations in the application are 
to which he refers, nor why the sase deserves 
to be re-opened, nor has the learnsd Pleader 
who appears for the opposite party bean 
able to enlighten us on this point. It seems 
to us that it wonld be unfair, under the 
sireumstaness, to re open the whole sase at 
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the instanse of persons who no longer are in 
any way interested in the desision of that 
sase, They have bean expressly exempted 
from the dacree and wedo not understand 
what legitimate objeet they have in wishing 
to get the oase, whish is dead against them, 
reopened, In our opinion the Court had 
really no jurisdiction to pass this order and 
we, therefore, set it aside with oosta, 

Wain, J,.— I agree. I willsay a word or 
two to explain my own position in the mat- 
ter, Iè is avery strong thing to re-open & 
desree passed against defendants who have 
been properly made parties to a suit and 
properly served and who have delibsrately 
kept away and allowed judgment to go 
against them by default. It is a still 
stronger thiug to set that judgment aside 
in their favour voluntarily or, in other 
words, without any applieation or invitation 
made to the Court by the persons conserned, 
This case has the farther remarkable feature 
that the application on whieh the learned 
Judge made this extraordinary order was a 
psrfestly innosent one on the face of it, by 
somebody who sould not be hurt by the 
deerse and who, therefore, could not be bene: 
fitted by the order setting ib aside, bnt who 
had a legal right to have it set aside, beoauee 
he has not been served with a proper notice. 
It would bə idle to deny that there are oases 
in whish a Court has jurisdistion to re-open 
prosesdings in favour of or even against 
parties who have not made an applisation 
or are not parties to the appellate or review 
prossedings; but those are cases in which 
it is nesessary, in the interests of justice, to 
make an order to deal satisfactorily with 
the application of the party who is present, 
and, in sneh a ease, it is the bounden duty 
of the Judga to explain in elear language 
the grounds and to state the oonalusions on 
the matter in evidense upon which he arrived 
at hia desizion. But that is a elass of oases 
to which the case now bafore us bears no 
analogy at all. A Judge cannot give himaelf 
jurisdiction to do what he otherwiss might 
do if there was evidenes to justify it by in. 
trodusing wholly imaginary or illusionary 
sonsiderations, and what the learned Judge 
means by saying that the whole oass deserves 
to be re-opened having regard to the allega- 
tions made in the application, nobody—not 
even the learned Vakil supporting the order 
—-seems to have the faintest notioh, In my 
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opinion, the order of the learned Judge in 
this case was an order in excess of his juris- 
: dietion, there being no fasts before him to 
justify the sourse that he took. 

Order set aside, 


PRIVY COUNCIL. 
APPEAL FROM THE CarcurTA Hien Counr, 
July 20, 1920, 

Present:—Lord Buckmaster, Lord Atkinson, 

Sir John Edge and Mr. Ameer Ali. 

MATI LAL DAS-—A*t»PELLANT 
versus 

Tas EASTERN MORTGAGE awp 

AGENCY COMPANY, LIMITED, AND OTRERS 


— RESPONDENTS, 
Mortgage—Morigagee, whether can insist that 
manager be appointed—Manager, agent of mortgagor 
—Liability for waste and mismanagement — Interest, 
high vate of, whether penal—Parda-nashin woman, 
transfer by, validity of—Burden of proof, 


A mortgagee has a. perfect right, before lending 
his money, to insist upon the mortgagor appoint- 
ing a manager of the estate mortgaged, in whom 
the mortgagee has confidence, and, where such a 
manager is appointed and is in possession, his 
possession is as agent of the mortgagor and not 
the mortgagee, and the latter is not liable for any 
default or any waste or mismanagement or any 
negligence of such manager. The mere fact that 
very wide powers are conferred upon the manager 
would not, in the absence of anything to suggest 
that the mortgagor was misled and did not 
thoroughly understand the contract which he made, 
or granted the mortgage under undue influence or 
from pressure, render the mortgage unenforceable, 
Lp- 489, col. 2; p. 490, col. 1.) 

Where a mortgage stipulates for the payment 
of interest at the rate of nine-and-a-half per cent, 
the interest is nob penal interest. [ p. 490, col. Je] 

Where a parda-nashin woman enters into an 
agreement for the sale or mortgage of property in 
which she is interested, the circumstances under 
which she agreed to sellor mortgage should be 
carefully examined in order to ascertain that she 
had independent advice, and that she had sufficient 
intelligence to understand the relevant and import. 


ant matters, that she did understand them as they 


were explained to her, that nothing was con- 
cealed, and that there was no undue influence or 
misrepresentation. [p. 450, col. 2. 

Appeal from the deeree of the Calentta 
High Court, dated the 3rd April 1917, 
varying the deeree of the First Subordinate 
Judge, Daves, dated the 26th May 1917, 


[1921 
Mersrs, A. O. Clanson, K. 0. and E, B. 
Ratkes, for the Aprellant. 
Messrs. L. DeGruyther, E, O. and Bhug- 


wandin Dube, for the Respondent. 
JUDGMENT, 

Sır Jeon Epor.— These are sonsolidated 
appeals from deerees of the High Conrt at 
Calentta whioh modified deerees of the 
Subordinate Judge of Dasos, whieh were 
made in two suite whish were tried together. 
Each suit was a suit for sale on a mortgage 
of immoveable property sand they were 
brought by The Eastern Mortgage and 
Ageney Company, Limited, through the 
Liquidator of the Company. The Company 
is & respondent to there appeals, The rights 
and interests of the Company in the deerees 
under appeal have been assigned to Kedar 
Nath Sanyal, Rai Janaki Nath Roy Bahadur, 
Rai Sita Nath Roy Bahadur and Satish 
Ranjan Das, who were added as plaintiffs 
and sre respondents, The other respondent 
was Harry Loftus Weatherell, now dead, 
who is represented by Mre., Whetherall, he 
was a yro forma defendant. These appeals 
were brought by Srimati Shyampesri Dasya 
and Mati Lal Das, who were defendante. 
Shyampeari is now dead, and is represented 
by the appellant Mati Eal Das. 

In one of the suite, the mortgage sued 
upcn was made on the 22nd September 1890, 
by Mohiri Mohan Das, in favour of the 
Comrany,for Rs 2,50,000, and in the other 
suit the mortgage coed upon was made on 
the 7th November 1890, by Priya Moyi 
Dasya in favour of the Company for 
Rs. 1,20 C00. The mortgages were by regis- 
tered deeds. The mortgeges were not of the 
game property. It was expressly stated in 
each mortgage that it should be read and 
sonstrned as an English mortgage as defined 
in the Tracsfer of Property Act, 1822, 

Mohini, the mortgagor in the one ease, 
was the brother in Jaw of Priya Moyi, the 
mortgagor in the other case, who was the 
widow of Mohini's brother Lal Mohan Das. 
The Hindu family to whish Mohini and 
Lal Mohan belonged was governed by the 
law of the Dsysbhaga. ‘Their father, to 
whom in bis lifetime the mortgaged proper: 
ties had belonged, was Madhu Sadan Das, 
who was a wealthy banker of Dassa. He 
died in April 1865, having had by his wife 
Srimati Shyampeari the following və sons: 
Mohini Mohar, the mortgagor of the 22nd 
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September 1890, who died shildless on the 
28th Desember 1896, and his mother Shyam- 
pearl inheritted his estate for her life: 
Radhika Mohan, who died in or before 18:0 
leaving a widow (this litigation is not eon- 
cerned with his estate); Lal Mohan, who 
died shildless on the 18th Desember 1885 
leaving his widow Priya Moyi, the mortgagor 
of the 7th November 159), who inherited 
his estate for her life; Khetra Mohan, who 
died in 1902 leaving his son Mati Lal], ap. 
pellant here, him sarviving ; and Sashi Mohan 
who died unmarried in Ostober 1865, whose 
estate his mother Shyampeari inherited for 
her life. Shyampeari after the death of her 


son Sashi Mohan, in sonsideration of an 


annuity agreed to be paid to her by her then 
four surviving sons, purported to surrender 
to those four sons the one-fifth share of the 
property left by her husband, whieh she 
had for life by inheritansoe from her son 
Sashi Mohan, Shyampeari has died sines 
these suit were instituted’ and that surrender 
is shallenged as invalid by the appellant 
here Mati Lal, who at the time of her death 
was ihe reversioner to Sashi Mohan, and 
itis open to him to question the validity 
of that surrender and to establish 
any right whish he may have to the 
. one-fifth share whieh Sashi 
held. Mati Lal is also now the rever- 
sioner to Mohini Mohan and to Lal Mohan; 
the fast that Mati Lal is a party to these 
Raits will not preslnde him from establishing 
such right to that one fifth share of Sashi 
Mohan sa he may have as a reversioner 
entitled to possession. 

Mobini Mohan had asquired the 4-annas 
share in the property whieh was left by his 
father, whiah his brother Khetra Mohan had 
held, and then held that 4-annas share and 
his own 4 annas share, making, subjest to 
any right of the heirs of Sashi, the 8 annas 
sbare whish he mortgaged to the Company 
on the 22nd September 1890, that is, all his 
immoveable properties exsepting those whish 
are situate within the town of Daosa. The 
property whieh Priya Moyi mortgaged to 
the Company on the 7th November 1890, 
was the 4annas share in the property 
whieh had some to her for her life on the 
death of her husband Lal Mohan. Priya 


Moyi diedin 1902. Thesuits were instituted . 


in 1912. 
Their Lordships will first eonsider the 


Mohan had. 


substantial question argued on this appeal 
whieh relates to the mortgage gravted by 
Mohini to the Oompany. By the mortgage 
of the 22nd September 1890, granted by 
Mohini to the Company the Company was 
to apply the mortgage-money of Rs. 2,50,000 
in the first plasa in payment of all legal 
eosts, charges and expenses, ineludipg stamp- 
duty and registration feer, of and insidental 
to the mortgage and, inthe next plase, in 
payment and satisfaction of a dseree held 
by other pervious mortgagees and the 
balanse to Mohini, and Mohini sovenanted 
with the Oompany as to the payment by 
him to the Company of prinsipal and interest 
as follows — 

9. Will on the lst day of Baisakh next 
pay unto the mortgagees at Oaleuttd the 
sum of rupees two hundred and fifty 
thousand with intereat for the same after 
the rate of nine-and-a half per osnt. per 
annum somputed from the date of these 
presents and if the said. sum of rupoes 
two hundred and fifty thousand shall not be 
paid on the said first day of Batsakh next 
then will pay to them interest thereon after 
the rate aforesaid by equal half yearly pay- 
ments on the lst day of Baisakh and the lst 
day of Karitck in every year until the same 
sum shall be fully paid. 

" Provided always and it is agreed and. 
declared that if and whenever a half year’s 
interest for the prinsipal sum for the time 
being due after the rate of seven-and a-half 
per cant, par annum shall bs paid on or 
bafora the half yearly day hereinbefore 
appointed for payment of interest the mot. 
gagees shall accept the same in lien of and in 
satiafaction for the interest after the rate of 
nine and-a-half per sent per annum payable 
for that half year under the sonvenant iu 
that bahalf hereinbsfora eontained but this 
proviso is withont prejudise to the right of 
the mortgagees to require payment of interest 
after the higher rate for any half year in 
whieh interest at the lower rate shall not be 
paid on or bsfore the due date for the pay- 
ment thereof.” 

By that mortgage of the 22nd Saptember 


1890, it was deslared and agre3d ag 
follows :— 
"VIL. And itis deolarad ani agreed and 


the mortgagor doth hereby in. manner afore. 
said esvanant with tha mortgagess that a5 long 
as any money shall remain on the seaurity 
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of there presents and until the mortgagees 
shall enter into and take possession of the 
mortgaged premises. 


““(1) Such mortgaged premises shall be 
managed entirely (and without any inter- 
ference whatever by the mortgagors) by 
Messrs. Harry Loftus Weatherall and 
George Loftus Garth co long as they shall 
fulfil the terms and  eonditions of these 
presents or in the event of the death, 
resignation or dismissal of either of them 
by the survivor of them or failing such 
survivor by another duly qualified manager 
to be nominated by the mortgagees.  Provid- 
ed always that any manager afterwards so 
appointed by the mortgagees shall be obliged 
if so required by the mortgagors to give 
proper security for the due performance of 
his duties and the proper management of the 
estate. 

“ (2) The managers or manager shall baye 
the fullest possible powers for the proper 
management and improvement of the said 
mortgaged premises (ineluding powers to 
appoint and dismiss all servants and to make 
settlements with ratyats and farmers and to 
give leases and to institute and conduct and 
defend suits and other legal proseedings) and 
for the realisation of the rents and profits 
thereof and they or he shall not be liable to 
dismissal exoept for miseondust or neglest 
of duty or of the terms of these presents 
(eo far as they are to be or oan be oarried 
out by them or him) proved to the satis. 
faetion of the mortgagees, Provided alwaya 
that no manager shall have power to reduce 
the rental of any village or villages below the 
present rental in order to obtain a selami or 
premium for eo doing without the joint 
soneurrente in writing of the mortgagees and 
the mortgagors. 
mortgsgors shall not in any event enter into 
apy engagements or exeaute any dosuments for 
the sale mortgage permanent lease or other 
alienation of avy part of the mortgaged 
properties without the written coneurrence 
of the morigsgees it being the intention of 
the parties and being of the essence of the 
negotiations for the grant of the said lcan 
that the mcrigagers shall in no way interfere 
in the management of the said mortgaged 
premises, 


"(3)«The marsgers or marager shall cut 
of the rents and profits of the mcrigaged 


And provided also that the. 


premises as the same shall be received in th® 
first plase pay the Government revenu® 
and all Government and Munisipal oeeses: 
rates, rents for siim: and pulni tenures to 
superior landlords and all other  eharges 
payable in respect of the mortgaged pre- 
mises and for the time being due or assruing 
due. In the sesond plaee pay to the 
mortgagees interest at the times aforesaid 
on the said sum of rupees two hundred 
and fifty thousand up to the first day of 
Batsakh one thousand two hundred and 
ninety-nine and thereafter the annual sum 
of rupees twenty-six thousand and two 
hundred and fifty required for the service 
of the said loan as aforesaid and to be 
applied as shown in the said Sesond 
Sehedule hereto and in the third plase pay 
all proper sosts and charges for management 
and realisation of rents and auditing and 
serutinising by professional auditors shoren 
by tho  mortgagees of the managers’ 
assounts (if sneh audit and serutiny shall 
be thought nesessary by the mortgagees) ard 
shall hold any surplus of the said issues and 
prcfits.in trust for the mortgagors." 


It was also by the said mor!gagc-deed of 
the 22nd September 1590, agreed and deolared 
that in oertain events the Company might 
"appoint (upon auch salary or remuneration ` 
and with sush powers of management as they 
shall think proper) such person as they in 
their absolute diseretion shall think fit to be 
Receiver of the rents and profits of the 
mortgaged premises, . . ." 


The salary or other remuneration 
"of the Reeciver and the oharges and 
expenses incident to his receivership shall 
be paid out of the net rents and profits 
next after payment of Government revenue 
and Government and Munioipal eesser, rates, 
taxes and sharges— Provided always that 
the power to appoint a Reesiver shall not 
prejudice cr affest any of the rights or 
remedies of the mortgagees as mortgagees 
and that the mortgagees shall not inour any 
perronal liability in respeot of or be person. 
ally answerable for any loss or misappliasa. 
tion of the rents and profits of the mcrtgaged 
premises or any part thereof by reason of 
avy default, negleet or misappropriation of 


. any manager or Heeeiver or any person 


empleyed by or under them resptetively — 
Provided also that any Reesiver appointed 
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as aforesaid shall be forthwith dissharged 
by the  mortgegees and the mortgaged 
premises shall be again managed as herein- 
before provided by a manager upon the 
mortgagors making good thedoefisiensey or 
default in sonsequense of which the 
Heseiver was appointed and upon the 
mortgagors paying all the expenses insurred 
in eonneetion with the appointment and 
during the employment of the Receiver.” 

- The loan, in respeet of whish Mohini 
granted to the Company the mortgage of 
the 22nd September 1890, was procured 
for him by Harry Loftus 
and George Loftus Garth of Daees, who 
wil hereafter be referred to as Garth 
and Weatherall. It was a condition upon 
whish the Company agreed to make the 
&dvanee that Mohini should appoint Garth 
and Weatherall as the managers. Oa the 
22nd September 18230, by a deed made 
between Mohiniof the one part and Harry 
Loftus Weatherall and George Loftus 
Garth of the other part, Mohini appointed 
Garth and Weatherall managera with 
full powers of the mortgaged property and 
agreed that neither of them should be 
dismissed or removed from the offiee of 
manager exaept with the written sonsent 
of the Company. That deed  eontained 
amongat othera the following slauses : 

“i, That the said Harry Loftus 
Weatherall and George Loftus Garth shall 
be allowed a eommissionof 15 per oent, 
on the gross oolleationa of the said estate 
to cover all sharges of management that 
is to say, the salaries of all nazbs, gumashtas, 
mohurtrs, mukhtars and other servants 
and agents employed by them or him and 
all sharges insurred in realising renta and 
other dues but not aosta of litigation other 
than and exsept suoh litigation as may 
arise out of or be aonnested with suits for 
the realisation of rents and other dues of 
the like nature and shall be entitled to 
retain as their or his remunertaion any 
balanse ofthe said sommission that may re- 
main in their or hia hands, after payment of all 
suoh sharges as aforesaid in addition to the 
share of the surplusas hereinafter mentioned, 

"2. That the said Harry Loftus Weatherall 
and Grorge Loftus Garth shall apply 
the moneys whioh shall some to their or 
his hands by virtue of these presents and 
of the powers and authorities hereby vested 


Weatherall 


in them and him in manner following, that 
is to say, in the first plass in paying the 
Government revenue and all Government 
and Munisipal cesses, and rates and all renta 
payable to superior landlords in respeot of the 
said estates and in the next place in paying to 
the said Company interest at the rate of seven- 
and a half per sent. per annum onthe said 
loan of Rs. 2,90,000 by equal half yearly 
instalments as provided in the indenture of 
mortgage seouring the said loan until the 
Ist day of Baisakh 1239 B. S. and thereafter 
the annual sum of Rs 26,250 required 
for the serviee of the said loan as provided 
in the said mortgage and as shown in the 
schedule hereunder written and in the 
third plase in paying themselves or himself 
the said sommission of 15 per sent, on the 
gross collestions to sover all the said 
charges for management and their or his 
own remuneration and that from and after 
full payment and satisfaction of all such 
sum or sume, of money sosts ard expenses 
respeotively as aforesaid and any eosts or 
other expenses incurred in litigation not 
scnnested with the: management of the said 
estates but necessary for the protection 
thereof or otherwise properly chargeable to 
the said estates the said Harry Loftus 
Weatherall and George Loftus Garth shall 
from time to time pay a moiety or equal 
half part or share of all the olear surplus 
ofthe moneys which shall some to their 
or hia hands by virtue of or under these 
presents to the said Mohini Mokan Das or aa 
he shall from time to time direst the 
remaining half.share of such surplus money 
to ba retained by the said Harry  Loftus 
Weatherall and George Loftus Garth or 
the survivor of them as and by way of 
remuneration to them or him for their or hig 
Bervises in addition to the said 15 aent. 
eommission hereinbefore mentioned." 

It has been eontended in support of the 
appeal that the terms of the mortgage of the 
22nd September 1890 were uneonsoionable 
and unenforseable in equity. There is no 
doubt that the mortgage is in some respests 
peculiar in its drafting and that it conferred 
very wide powers on Garth and Weatherall 
as managers, but Mohini Mohan exesnted 
the mortgage and thereis nothing to sug. 
gest that he was misled and did not 
thoroughly understand the sontract whieh 
he made, or granted the mortgage under 
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undne inflnense or from pressure, and 
their Lordehips hold that the mortgage was 
enforeeable. 

lt has also been sontended in support of 
the appeal that Garth and Weatherall 
were the agents of the Company as mort. 
gagee and that the mortgagee through 
Garth and Weatherall wasin possession as 
a mortgagee and should have been made 
to assount 88 & mortgagee in possession. 
It was rightly found by both the Courts 
below that Garth and Weatherall were in 
possession as the agents and managers of 
the mortgagor and not of the mortgagee. 
The Company never was in possession, nor 
was it liable for any default or any waste 
or mismanagement or any negligenee of 


Garth and Weatherall as managers. Tha 
Company was careful not to act in any 
way as a mortgagee in possession, The 


Company had a perfeot right before lend. 
ing its money to insist upon the mortgagor 
appointing managers in whom the Company 
had sonfidense, 

The Trial Judge rightly held the nine- 
and-a half per sent. interest was not penal 
interest. The deeree of the High Oourt 
must be varied in the mauner hereafter 
mentioned. 

Their Lordships will, now sonsider the 
aubatantial questions whieh were argued 
and relate to the mortgage granted by 
Priya Moyi on the 7th November 1890, 

The mortgage whieh was granted by 
Priya Moyi to the Ocmpany on the 7th 
November 1890, was similar in all 
material respects to that whieh Mohini had 
granted to the Company on the 22nd 
September 1890, exeept that the prin. 
sipal sum  seeured by her mortgage was 
Rs. 1,20,000, It  eontained a similar 
agreement that Priya Moyi should appoint 
Garth and Weatherall as her managers of 
the property mortgaged and she appointed 
them as, her managers; they were her 
managers and were not the managers of the 
Company, and the Oompany was in no way 
responsible for any default orany waste or 
mismanagement or any negligenca of Garth 
and Weatherall. The Oompany never was 
in possession of the mortgaged property. 

It is, however, nesessary to consider the 
cireumstanees under whioh Priya Moyi 
granted that mortgage. She was a parda- 
nashin lady and she was entitled only to a 


life-interest in the mortgaged property and 
eould not grant a mortgage of it whioh would 
bs binding on the person who might be the 
reversioner at the time of herdeath unless 
thera was legal neosssity for her making the 
grant, | 


In or about 1882, Lal Moban borrowed 
Rs. 79,.00 at interest from Rup Lal Das 
and had granted him a mortgage on his 
immoveable property, and in 1888 Rup Lal 
Das had on his mortgage obtained a dearee. 
for sale. In 1£90 Priya Moy), being unable to 
obtain a loan from any one was in urgent need 
of money to satisfy that deeree and Mohini 
advised her to employ Garth and Weatherall 
to proeure for her a loan from the Eastern 
Mortgage and Ageney Company whiah had 
advansed the money to him in respeat of 
whioh he had granted mortgage of the 22nd 
September 1830. Garth and Weatherall 
obtained from the Oompany a loan of one 
hundred and twenty  thousasd rupees for 
Priya Moyi upon the mortgage now in ques- 
tion, She had to pay Garth and Weatherall 
a heavy eommission for: prosuring the loan 
for her, aud she had to agree to appoint them 
as har managers of the mortgaged property, 
otherwise they would not have proeured tha 
loan for her, and it was necessary that a loan 
should be proeured. The Courts below have 
sonourrently found that there was legal 
necessity for the granting of the mortgage, 
and with that finding andthe reasons for it 
their Lordships agres. 


As bas been said, Priya Moyi was a 
parda nashin lady. The Board has always 
held that the eireumstanees under whioh a 
parda nashin woman agrees to sell or mortgage 
property in whieh she is interested must be 
earefully examined in order to ascertajn that 
she had independent advise, and "that the 
lady had suffcent intelligence to understand 
the relevent and important matters, that she 
did understand them as they were explained 
to ber, that nothing was sonaealed, and that 
there was no undue influence or misrepresent- 
ation"; see Sunttabala Debt v. Dhara Sundari 
Debi OChowdhurant (1). In this sase, un- 
fortunately, Priya Moyi and her brother. 
in law Mohini died before this suit waa 


(1) 58 Ind. Cas. 181; (1919) M, W. N. 821; 37 M. L. 
J, 4855 17 A. L, J. 997; 22 Bom. L. R. 1; 240, W.N. 
207; 11 L. W. 227; 45 LA, 272; 410.175; 2 U. P. 
L. R, (P. 0.) 2 (P. C), 
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instituted. Mohini, from his presonal ex. 
periense in his own ease and in her'e, must 
have known the diffisulty of proouring at the 
time a loan on sueh seeurity as she had to 
offer. it was neaessary for her to obtain a 
loan, and her maternal uncle Kunja Behari 
asked Mohini to procure a loan from the 
Company for her, and Mohini said that he 
could induee the Company to advance money 
on sonditions on which he himself had borrow- 
ed money from the Company. Priya Moyi 
then salled in her sousin, Dabendra Nath 
Das, who was a banker, a Pleader and a 
Zeminder, her own Dewan Bhagwan (hose, 
and her unele Kunja Behari, to advise her 
and after sonsulting them desided to borrow 
money from the Company on conditions 
similar to those o7 whieh the Company had 
lent the Rs, 2,50,000 to Mohini, Debendra 
Nath Das and Kunja Behari were her near 
relations and looked after her affairs. When 
the draft mortgage and the draft appointment 
of Garth and Weatherall were prepared they 
were submitted on her bshalf to her legal 
adviser Iswar Chandra, who was one of the 
leading Pleaders at Dacsa and a man of high 
reputation as a lawyer and an honourable man. 
The drafts were in English and Iswar Chan- 
dra translated them for her and explained 
them to her, taking about three hours to do 
it. When the deeds were ready for her 
Bignature they were again explained to her 
by Iswar Chandra, the substanee of each deed 
being given in Bengali, and she exeouted 
them. On this latter oeoasion her unole 
Kunja Behari, her brother-in-law Mohini, 
Khetra Mohan and Ganga Narair, an old 
servant of her’s, were present, Mohini and 
Khetra as then reversioners gave their consent, 
stating that the arrangement waa neseseary. 
Their Lordship are satisfied that Priya Moyi 
thoroughly urderstocd the effect of the two 
deeds and that she aoted under independent 
advice,and they agree with the coxnourrent 
finding of the Courts below. 

Their Lordship do not question the sound- 
ness of the general rule on whieh the Board 
aote when there are soneurrent findings of 
fast by the Courts below, bnt in this sase 
they have thought it better to form their own 
independent sonelusion on the question as to 
whether there was legal nesessity and on the 
question as to whether Priya Moyi had in- 
dependent advioe and understood the effeat 
of the two deeds to whieh they have referred, 


The mortgage of the 7th November 1890 
was enforeeable, Garth and Weatherall 
were appointed managers by Priya Moyi and 
not by the Company, their possession was 
not & possession by the Company, and the 
Company never was in possession and is 
not responsible for any default or negligenoe 
of Garth and Weatherall It has not been 
found that the Company did anything whisk 
would deprive it asa mortgagea of the right 
to enforee the mortgage of the 7th Novem- 
ber 1890. Priya Moyi may or may not have 
been well advised to exesute the subsequent 
deeds in favonr of Garth and Weatherall, but 
it has not been shown that the Company was 
responsible for them or did anything to effest 
its rights as mortgagee under the mortgaga 
of the 7th November 1890, 

The High Court wrongly eonstrued in this 
suit, as it did in the anit on the mortgage of 
the 22nd September 1590, the agreement as 
to interest. The decree of the High Coart in 
this suit must be varied in manner hereafter 
mentioned. 

Their Lordships wil] humbly advise His 
Majesty that deorees of the High Oonrt un- 
der appeal should be varied by deorceing 
that when an instalment of interest was not 
paid on or before thedue date of payment 
of that instalment, the rate of interest 
for that instalment should be calculated 
at nine-and-a half per sentum and that the 
necessary eorrestions in the amounts for 
whieh the mortgaged properties may be 
sold in eaoh ease should be made and the 
time for payment should be extended in 
eaoh suit for six months from the date 
of the variations of the deorses by the High 
Oourt, and that in other respects the 
desrees. should be affirmed and the appeals 
dismissed, There will be no costs of the 
appeals: 

Decrees modified. 

Solisitors for the Appellant: — Measra. W. 

W. Box & Oo. 


Solicitors for the Respondents : — Messrs, 
Watkins § Hunter, 
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BOMBAY HIGH COURT. 
Seconp Civiu AppeaL No, 191 or 1918. 
September 1, 1920. 

Present :—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justise Faweett. 
PARSHOTAM GANPAT GUJAR— 
PLAINTIFF — APPELLANT 
versus 
VENIGHAND GANPAT GUJAR— 


DEFENDANT—RESPONDEST. 
Custom—Adoption—Jains— Orphan, whether can be 
adopted, 


When inthe case of Jains some custom different 
from the normal Hindu Law and usage is 
alleged to exist, the burden of establishing its 
antiquity and invariability is placed on the party 
averring its existence, and it should be proved 
by clear and unambiguous evidence above suspicion, 
[p. 495, col. 1.] 

Among the Jains adoption i8 & mere temporal 
or secular arrangement and kas no spiritual or 
religious object or significance. [p. 496, col. 2. ] 

Semble.—The adoption of an orphan boy is valid 
by custom among Jains. 

Second appeal from the desision of the 
Distriet Judge, Belgaum, in Appeal No, 308 
of 1915, confirming the deoree pessed by 
the Subordinate Judge at Ohikodi, in 
Oivil- Suit No. 267 of 1918. 

INTERLOCUTORY JUDGMENT. 

Soort, ©. J, AND Saan, J.—( November 
18, 1918)—We think the respondent 
ought to have an opportunity of addue- 
ing all the evidence whieh is indieated 
in-his application of 1914, that is to say, 
the evidence bearing on the question of Jain 
custom, not the evidenee of witnesses for 
whom he wished for summonses, but only 
the evidence whioh he ought to have taken 
on commission. We do not think that, 
having regard to the fact that the question 
of the jurisdiotion of the Court was under 
sonsideration, there has been any undue 
delay on the part of the respondent in 
asking for a sommission. If we were to 
give fuller reasons why we think it desirable 
that further evidence should be forthsoming, 
we might be expressing an opinion whioh 
might be prejudisial to one side or the other 
on the determination of the appeal. Therefore, 
we think it sufficient to say that there must 
be a remand to the lower Appellate Court to 
allow the respondent to have evidence taken 
on commission as was applied for in 1914, 
On the same footing the appellant should be 
allowede to give rebutting evidence as 
applied for in Exhibit 75. It seems to be 


a ease falling under rule 25 of Order XLI 
where the Court must be taken to have 
omitted to try an issue upon all the evidence 
available, The issus whioh we reeast will 
be:— Whether the oustom of adopting an 
orphan among Jains in Western India is 
established as a valid sustom ? We refer that 
issue for trial to the lower Appellate Court 
and direst that the additional evidenee be 
taken as indieated above and that the Court: 
proseed to try the issue and return the 
evidence together with the finding and rea- 
sons to this Court within four months. 





Sir Thomas Strangman, Advyooate-General 
and Mr. Jayakar, (with him Messrs. G; S. 
Rao and Nilkant Atmaram), for the Appel- 
lant. 

Mr. Ooyajt (with him Mr. A. G. Desai), 
for the Respondent. 


JUDGMENT. 

M.otrop, C. J.—The plaintiff, a posthumous 
son of one Ganpat Bhaiehand, filed this 
suit through his next friend praying for a 
deslaration that the defendant was not the 
adopted son of Ganpat and that his adoption 
was invalid as he was an orphan af thoe tims 
of his adoption, Ganpat died in 1906 
leaving his widow, Mainabaj, pregnant. On 
the 12th Ostober 1906 she sdopted the 
defendant. In February 1907 the plaintiff was 
born. Mainebai died in 1908 leaving a Will 
whereby she appointed one Vishnu Vinayak 
as manager during the plaintiff's minority. 
This suit was filed in 1913 by Vishnu 
Vioayak purporting to aet as next friend of 
the minor plaintiff, then aged six, If Vishnu's 
allegations are correct, proscedings of some 
sort had besome ncesssary owing to the 
eondust of the defendant in interfering 
with the management of the estate, and the 
learned Sabordinante Judge found that, asa 
matter of fast, whoever was to blame, the 
ostate had been mismanaged. The defendant 
slaimed to manage the estate as & so-parcener, 
and there oan be little doubt that the validity 
of defendant’s adoption was questionsd by 
Vishnu owing to the antagonism between him 
and the defendant, 


The main 
were— 

1, Is the adoption of the defendant valid? 
and, if so, 


issues in the Trial Court 
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2. Is it proved ? 

3. Can defendant set up a oustom of 
Swayamdatta, and if yes isit proved P 

All these issues were found in the 
affirmative and the plaintiff's suit was 
dismissed. 

In first appeal 
confirmed. 

In sesond appealthe High Court was of 
the opinion that the defendant-respondent 
should have an opportunity of addusing all 
the evidense, whish was indicated in his 
application of 1914 for evidenee to be taken 
on commission, bearing on the question of the 
oustom alleged. This oase, therefore, was 
remanded to the lower Appellate Court to 
allow the defendant respondent to have that 
evidenee taken, leave being given to the 
plaintiff-appellant to give rebutting evidense. 
Issue No. 3 was re-oast as follows: — Whether 
the eustom of adopting an orphan among 
Jains in Western India is established as a 
valid custom ?' 

Further evidence was taken in aesordanee 
with orders by the Subordinate Judge who 
held that the eustom alleged was duly 
proved. The finding being eerti&ed to the 
lower Appellate Court, the learned Assistant 
Judge after -hearing arguments and 
serutinising the evidenee agreed with the 
Subordinate Judge. 

The ease after having been heard at 
different times before six Judges now somes 
before us for final hearing in sesond 
appeal. 

The parties are Jains. There is no need 
to sonsider the numerous authorities on the 
question by what law the Jains are governed 
or the history of the origin of the Jain 
Community and the natare of their religous 
belief. I need only refer to the judgment 
of Westropp, O. J., in Bhagvandas Tejmal v, 
Rajmal (1). 

As laid down in the most reeent Privy 
Counsil deoision in Sheokuarbat v. Jeoraj (2), 
'Jains have so generally adopted the Hindu 
Law that the Hindu rules of adoption are 
applied to them in the absence of some 
contrary usage.’ What is reqiured to 
establish a special usage deviating from the 


this decision was 


(1) 10 B. H. C. R. 241. 

(2) 61 Ind, Cas. 481; 260, W.N. 273; (1920) M. 
W. N. 627; 16 N. L, R. 116; 2 U. P. L. R. (P.C) 
161 (P. 0. ^ 


ordinary law is a question of law: Hashim 
Ali v. Abdul Rahman (3). 

In Bhagvandas Tejmai v, Rajmal (1) the 
spesial eustom sought to ba established was a 
eustom amongst Jains to allow the adoption 
of a person wher both the adoptive parents 
were dead, and the remarks of the learned 
Chief Justice cn the question of law are 
binding on us unless it oan be shown that, 
by later decisions of a higher authority, they 
have been in some way modified.  Heferense 
was made to the rule as to what is required 
to establish a spesial usage as laid down in 
Ramalakshmi Ammal v, Sivananantha 
Perumal Suthurayer (4) by the Privy Counoil: 
"Their Lordships are fully sensible of tha 
importance and justice of giving effeat to 
long established usages existing in partieular 
distriets and families in India, but it is of the 
essense of spesial usages, modifying the 
ordinary law of susocession that they should 
be aneient and invariable; and it ia further 
essential that they should be established to be 
so by elear and unambiguous evidenee. It is 
only by means of sush evidense that the 
Courts ean be assured of their existenoe, and 
that they possess the eonditions of antiquity 
and sertainty on whish alone their legal title 
to resognition depends," The Chief Justise 
then eonsidered the argument which has been 
addressed to us that the Jains totally dissard 
the Shradha ceremonies and disbelieve in 
their efficasy and pay little regard to sacrifice, 
which was fatal to the existense amongst Jains 
of the prinsipal reason whish rendered adop- 
tion almost indispensable to the more orthodox 
Hindus when they were sonless, while per- 
petuation of the name of the adoptor, the only 
reason for adoption amongst Jains, would be a 
secondary and wordly motive amongst Hindus; 
The Chief Justise, therefore, eonsidered there 
was in the ease of Jains a stronger reason for 
not extending the right of adoption beyond 
that allowed by precedent and text law to 
Hindus at large than in the ease of the 
orthodox believers in Hinduism. Then, after 
eonsidering the evidence, the Ohief Justiea 
said: ‘There are then but three perfeat 
instanses established in proof, and of these, 
the most remote happened less than a quarter 


(8) 28 A.698; A. W, N. (1906) 187548 A. L.J 
67 


(4) 17 W. R. 552; 12 B. L. R. 396 (P, C.; 14 M. 
I. A. 670: 8 Sar. P. C. J. 108; 2 Suth. P.U. J. 603; 20 
E, R. 808. 
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ofa sentuary ago. It is impossible to regard 
sush oases as proof of an anoient, still less of 
an immemorial, custom vnsupported as they 
are by a single text from any book.,.amongat 
the Jains themselves or amongst the Hindus 
at large, or by any Pandit, Yati, priest or 
other expert. For these reasons, we are of 
opinion that the plaintiff has failed to prove 
the existenss of any sush deviation from the 
Hindu Law of thia Presidensy as he has assert 
ed. The prooseding, whioh he says sonstitut- 
ed an adoption, appears to us to have been 
a somplete nullity, and not to be validated 
by the assent, although given, of the panch 
of the easte, or of the senior members of it, in 
Ahmednagar to the transaction. They had 
no power to establish any sush eustom, and 
sould not slothe it with the antiquity whish 
has not been proved, and whioh was essential 
to its legal existense." These remarks would 
appear to me most pertinent, but from the 
later oases which have some before the 
Oourts in whieh it was sought to establish a 
custom, it seems to be no longer eonsidered 
that the evidence of modern instanses, which 
alone ean be proved by oral evidense, cannot 
establish the eustom, unless the Court is 
satisfied by the evidence of texts or experts 
that those instances have occurred in pursuance 
of a recognized custom, in order to link tha 
present with the past. 


_ In Rup Chand v. Jambu Parshad (5), their 
Lordships of the Privy Counoil said: "the 
question in the present case was,,, whether a 
eustom, applicable to the parties eonserned, 
and authorizing the adoption of a married 
boy, has been established. This is striotly 
speaking a pure question of fast determinable 
upon the evidence given in the oase,..... It was 
strenuously eontended that the evidensein 
the present ease, limited as itis toa eom- 
paratively small number of oenters of Jain 
population, was insufficient to establish a 
custom so wide as this, and thet no narrower 
eustom was either alleged or proved. In their 
Lordships’ opinion there is a great weight in 
these oritisiams enough to make the present 
ease an unsatisfastory preeedent, if in any 
future instance fuller evidence regarding the 
alleged sustom is fortheoming. But with 


(5) 6 Ind. Cas. 272; 82 A. 247 at p. 252; 14 O. W, 
N. 645,7 À.L.J. 349; 12 Bom. L, B. 402; 110. L, 
J. 454; 8 M. L, "T. 8; 20 M. L, J. 439; (1910) M. W. 
N., 482; 87 I, A. 98 (P. C.). 


regard to the relative rights of the partie? 
to the present oase, who have had full oppor” 
tuoity of produeing whatever evidense they 
desired to produce, the case was properly 
dealt with by the High Court upon the 
evidenes bsfore it." Again, in Chimin Lal 
v. Hart Ohand (6) their Lordships said : “the 
evidense upon whish it was found that the 
Agarwal Banias of Zira do not in matters of 
adoption follow the general rules of Hindu 
Law, and that by the sustom applieable ta 
them an unequivooal deslaration of adoption, 
folowed by subsequent treatment of the 
person as an adopted son, is suffisient to 
sonstitute a valid adoption, appears to their 
Lordships to have bsen somewhat limited, 
but their Lordships sonaider that, as between 
the parties to this suit and...appeal, and 
those alaiming through or under them, that 
evidence was suffisient toentitle the Ohief 
Court and the Divisional Judge to find that 
the adoption was valid." 

If, then, the evidense shows that for a 
certain number of years, and same sases 
appear to lay down as a useful guide a period 
of twenty years, there have been a number 
of instanees in whioh the allezad eustom has 
been recognized, the presumption srises that 
the parties sonserned have asted in that 
manner, nof from the the desire to set up a 
new oustom, but because they are acting in 
acaordanse with the tradition of immemorial 
usage (Rex v. Jolife. (7), Brocklebank 
v. Thompson (8)] and, as long as texts arelnot 
cited and experts ealled to negative the 
alleged eustom, it is unnesessary to site 
texts or oall experts to support it. [I 
think it was unfortunate that the issue sent 
down. by the High Court preseribed geo- 
graphioal limita whieh cannot be striotly 
defined and no doubt there would be some 
diffiaulty in holding that the evidenee estab- 
lished that all tbe Jains in Western Indis, 
including, at any rate, the Presidenoy proper 
recognized the oustom set up by the defend- 
ant, considering that evidence was eonfined 
to a few instances in two or three Distriots 

(6) 19 Ind. Cas. 689: 40 O. 879 at p.890; 17 C. 
W. N. 885; 120 P. W. ÈE. 1918; 187 P. L, R. 1918; 
(1918) M. W. N. 609;18 C. L.J. 70; 15 Bom. L. 
R. 616; 14 M, L. T, 88; 102 P, R, 1913; 40 I. A. 
156 (P. C.). 

(7) (1828) 3 B, & 0. 54at p. 59, 8 D. & R. 240; 1 
L, J. K, B. 1.0. s.) 232; 107 E. R 803; 26 B, R 264. 

(8) (1908) 2 Oh. 844 at p. 360; 72 L.J, Oh. 626; 
89 L. T, 208; 19 T, L. R. 286. 


Vol. LXI] 


INDIAN OASRRB, 


495 


. PARSHOTAM GANPAT GUJAR V. VENICHAND GANPAT GUJAR, 


in the Southern Mahratta Country and a few 
instances from the Idar State. Oa the other 
hand, it was open to the plaintiffs to oall the 
evidense of Pandita and elders of the Jain 
community to show that the validity of orphan 
adoption was nof resognized by them, and it 
isa significant fast that the evidense whish 
they did eall to negative ihe austom was, as 
pointed out by the learned Assiatant Judge, 
not entitled to any eredense whatever Some 
of the witnesses had actually attested the adop- 
tion-deed. The minor of oourse was too 
young when the suit was institnted to know 
what was being dons in his name, and there 
is little doubt thatthe defendant’s adoption 
was challenged owing to his own conduct in 
dealing with the esiate, I do not think, 
therefore, that it would be safe to say that 
the issue sent down by the High Court should 
be found in the affirmative, but I think it 
may be said that the evidence was snflisient 
as between the parties to the suit and those 
elaiming through and under them to entitle 


the Oourt below to dismiss the plaintiff's | 


suit, 
The appeal is dismissed with eosts. 


Fawcett, J.—In  Bhagvandas Te mal v. 
Hajmal (1) it was laid down that, when, in 
the ease of Jains, some sustom different 
from the the normal Hindu Law and usage is 
alleged to exist, the burden of ‘establishing 
its antiquity and invariability 18 plased on the 
party averring its existénee, and it should be 
proved by slear and unmabiguous evidence 
above suspision, This case gave very little 
encouragement to the idea that Jains in this 
Presidency had any sustom differing from 
ordinary Hindu Law. But it was pointed 
out by their Lordships of the Privy Council 
in Sheo Singh Rat v. Dakho (9) that the 
oustom alleged in  Bhageandas Tejmal v. 
Ramal (1), being a oustom entirely opposed 
to the spirit of Hindu Law of adoption, would 
undoubtedly require strong evidence for its 
support,and that it would be unreasonable to 
exclude Jains from the ordinary liberty of 
proving spesial oustoms. Aesordingly, they 
held that the question whether, among the 
sect of the Jains known as Saraogi Agarwalas, 
a sonless widow sould adopt without permis- 
gion from her husband or sonsent of his 


(9) 1 A. 688 at pp. 702, 703 (P. 0.); 20. L. B. 
187 6 I. A. 87: 3 Sar. P. O. J.807;3 Suth. P, C, J, 
629; 1 Ind, Doo, (N, s.) 481. 


kinsmen and whether she sould adopt the 
daughters son was one whioh has beeu 
rightly held to be proved by the evidence 
given in that case. Itis now fully resognized 
that among the Jains adoption is a mere 
temporal or secular arrangement and has no 
Spiritual or religious object or signifisanse : 
and sonsequently several variations from the 
ordinary Hindu Law have been judioially 
upheld as valid among them, In Aerharfi 
Kunwar v, Rup Ohand (10) the Court in its 
judgment says: "In view of the fact that 
the Jaina dissented from Hinduism more than 
two-and-a half senturies ago, (sic., should be 
‘92 millennia’) at a time when, ao far 
as the authorities go, no trasa of the restrie- 
tion of marriage existed in the matter of 
adoption, and sesing that in primitive times, 
the prastice of adoption had no religious 
basis; also in view of the fast, whioh is 
admitted, that the practise of adoption 
amonzst the Jains is nesessarily unlike that 
obaerved amongst the Brahmins and Vaishiyas, 
as we have already pointed out, it might be 
thought that the onus of proving the exist- 
enoa of a restriction upon adoption in the 
ease of the Jains such as prevails amonget 
Hindus proper lay upon the party making 
this assertion.”  Snsh an assumption aannot, 
of course, prevail in view of the ruling of the 
Privy Couneil that in the oase of Jains it rests 
on the party alleging a sustom or practise 
at variange with that of orthodox Hindus to 
prove hia allegation. Bat if the resognition 
of the different stand point that governs 
adoption in the ease of Jains from that apply- 
ing in the case of orthodox Hindus oannot 
go so far as is suggested in the passage I 
have just quoted, yet if seems to me that in 
this ease the Court may legitimately give dno 
weight to the fast that the restriction against 
the adoption of orphans imposed by Hindu 
Law would not naturally operate in the ease 
of Jains, That restriction follows from the 
role of Hindu Law that only a father or 
mother san give in adoption and that there 
must be a giving and taking of the adopted 
son, But as among the Jains adoption is 
purely a secular institution, the reason for such 
a restristion disappears ; and the ceremony of 
giving and taking may be dispensed with; 
Ohiman Lal v, Bari Ohand (6). Woe have 


(10) 30 A. 197 at p. 224; A. W. N, (1908) 79,5 
A, L, J. 200. 
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the further fact that in the last mentioned 
oase an adoption of orphans has been reoog. 
nized as valid in the oase of Agarwala Banias 
by the Chief Court of the Punjab and the 
Privy Council. As pointed ont in the judgment 
of the lower Court, it is quite elear that the 
Agarwalas there referred tō are Jains; and 
suoh Agarwala Jains figure also in Sheo 
Singh Rai v. Dakho (9) and Asharfi Kunwar 
v. Rup Ohand (10). Another case in whieh on 
orphan adoption has been judicially upheld 
is that of Manak Ohand v. Munna Lal (11) 
where the parties were Jains of Delhi belong- 
ing to the Agarwalas seot. As remarked by 
the Distrist Judge in the first judgment of 
the lower Court, it is not improbable that the 
Jains of Idar State, whenee the parties in this 
suit some, would follow the sustoms of Delhi 
rather than those obtaining in Southern 
India. Steele in his Law and Custom of 
Indian Castes, page 97, states, that the Jains 
in the Southern Mahratta Country same 
originally from near Delhi. These decisions, 
therefore, support the customs alleged in this 
case. The Jains area seattered community, 
and in Harnabh Pershad v. Mandil Dass (12) 
it was held that judieial desisions resognizing 
the existense of a disputed austom amongst 
the Jains of one plaoe are very relevant as 
evidenee of the existense of the same eustom 
among the Jains of another place unless of 
sourse it is shown that the oeustoms are 
different. This applies with sonsiderable 
forse to the present case in view of the 
probability that the Southern Mabratta 
Jains originally same from the visinity of the 
losality where the alleged sustom has been 
held to exist. Also, so far as public polisy 
affects the matter, there san be no question 
that it favours the adoption of an orphan. 


In the ease before us, the two lower Oourts 
have held the alleged sustom permitting the 
adoption of orphans to be established as a 
valid one. The main question is, whether there 
is sufficient ground for our interfering with 
this finding in sesond appeal, The Privy 
Couneil have more than onee held that, whe- 
ther a sustom is proved, is mainly a question 
of faot, cf. Muhammad Kamil v, Imtiaz 


(11) 4 Ind. Cas, 844; 95 P. R. 1909; 163 P. W. R. 
(12)"27 O, 979 ab p. 899; 
261, 


14Ind. Dec. (x.s) 


Fatima (13) and Rup Ohand v. Jambu Parshad 
(5). Assordingly in Xatlask Ohandra Dutta v. 
PadmaKishore Roy (14) itwas held, on a review 
of all the authorities, that the question 
whether ths facts found in any given instance 
prove the existense of tha essential attributes 
of the eustom or usage is a question of law 
whioh might be disoussed in seaond appeal, 
while the question whether such a state of 
facta has been proved by the evidense is 
merely a question of faet, A oase in whieh 
the same view was taken by this Court ia 
that of Bat Shirinbas vw. Kharshedji (15). 
Therefore, in my opinion, the only question 
we oan enter into in this appeal is, whether 
the finding in favour of the sustom ia 
based on legal and suffisient evidenss. The 
legal attributes of a anstom on whiah 
stress is laid in  Bhagvandas  Tejmal v. 
Rajmal (1) are antiquity and invariability ; 
but the latter of these has no applisstion to 
the present ease. Asis pointed out in the 
first judgment of the lower Court, Jains do 
notinvariably adopt orphans, and there is no 
question of an invariable sustom sueh as, for 
instanae, primogeniture, The learned Advo- 
eate-General for the appellants has mainly 
attasked the finding of thelower Courts on 
the grounds that the evidenes is nof suffisient 
to prove the antiquity of the alleged eustom. 
The oldest instanse of adoption regarding 
whieh evidenee has been given in this ease 
is one that took placs some thirty-five years 
ago, and itis sontended that the instanaees 
were too resent to establish the alleged oustom, 
Bat in dealing with this question there are 
two ciroumstances whish must be given due 
weight. The first is that the Jains in the Bom- 
bay Presidensy are a small sommunity whose 
number has been desreasing of recent 
yeare. In the Census of India 1911, Volume 
VII, Part I, page 56, it is stated that the 
followers of Jainism showed a deorease in 
numbers of 20,000 in the desade of 1891-1901 ` 
and this falling off has continued and appreai- 
ably inereased, so that they then numbered 
44,000 less than in 1901, a deorement of 9 


(13) 4 Ind. Cas. 457; 81 A. 567; 10 C. L. J. 297; 
11 Bom, L., R, 1210; 14 C.W. N. 59; 19 M.L. J, 
697; 18 O. C. 188; 86 I. A. 210 (P, O.). 

(14) 41 Ind, Cas, 959; 45 C. 280; 25 O, L. J. 619; 
21 C, W. N. 972. 

(15) 22 B. 480 at p. 437; 11 Ind. Dec. (N. s.) 
869. 
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per sent, Aa already mentioned, Jains ara 
not obliged to adopt orphans, and, therefore, I 
agree with the learned Distriot Judge in the 
Court below thatit is unreasonable to expast 
numerous instanses in support of tho alleged 
eustom, Then, we have the further faot that 
the slags of Jains to whioh the parties in this 
suit belong sonsists of petty traders or 
cultivators, who are generally illiterate. In 
the Census Report, to which I have already 
referred, it, is stated at page 140, that the 
ratio of literate Jains in the Karnatak ig only 
188 males and 7 famales par thousand of 
each sex, and it is added that " the Jains in 
ihe Karnatak are indistinguishable both in 
appesranss and dress from the losal cultiva- 
tors, and the comparatively low ratio of 
literacy ia due to racial sauses.” It follows 
that they are not likely to kesp raa ris of 
family matters sush as adoption in past 
generations ; and in Asharfi Kunwir v. Rup 
Ohand (10) the Vourt pointed out that it aould 
noi expest to find resords of adoption in the 
case of Jaina such as might bs met with in 
the ease of land-owners. Therefore, it is not 
surprising that tha only evidense in support 
of the sustom addueed in the present case 
consists of instanses that have ossurred 
within the present generation. Sim larly, 
ia the eases of Manohar Lil v, Baaars? Das 
(16) and Ashari hunwur vy. Rup Ohani 
(10), where the oustom of adoption of 
& married man was hsld established, the 
inatanses addusel do not appsar from the 
judgment tohave gone baok bsyond soma 
thirty to thirty-five years, In Ohimam Lal 
v. Hart Ohand (3) where the adoption of 
the plaiatiff who was an orphan and mar- 
ried was held valid, the oevidenss is 
atated in their Lordships’ judgment to ba 
"Somewhat limited.” EHalsbury's Laws of 
Evgland, Volume X, Artisle 442, at page 
234, says that, as a general rule, proof of 
the existenca of the soustom, as far bask 
as living witnesses san remember, is treated, 
in the absseuee of any suffisent rebatting 
evidense, as proving the existenes of tha 
casiom from tims immemorial, and that 
evidenes of the axistanasof the alleged austom 
for a pariodof twenty yeara may be suffi sient 
to warrant a Oouart in finding asa faci the 
existence of the custom from time immamo- 
rial, A similar rule was applied to Hinda 


32 


usages by Gray, C. J., in a judgment delivered 
so long ago aa 1831, a quotation from whieh 
is given in Hoy's Customs and Oustomary 
Law in British India, at pages 27 and 28, and 
whish is referred to in Ambalika Dusi v. 
Arpana Dasi (i7). Inthat oase he held that 
it was suffisient in Caloutta to go bask to 
1773, aud that "a usage for twenty years may 
raise a presumption, in the absense of direst 
evidense, of a usage existing beyond the 
period of legal memory.”  Assordingly, aud 
in view of the strong antesedent probability 
in favour of the adoption of such s eustom 
by Jains, for reasons already given, I think, 
a presumption arises in favour of the anti- 
quity of a oustom, of whioh instanoas ex. 
tending over & period of some thirty yeara 
are forthsoming. I agree, therefore, with the 
learned Onief Jasties in holding that there is 
no suffisient ground for our differing from the 
view taken hy the two lower Courts that 
the adoption of the defendant was valid, In 
view, however, of the limited nature of the 
evidenee addused in the present case, | also 
agsee that the issue whieh was framed in 
this Court'a interloontory judgment of 15th 
November 1918, whish is unnesassarily wide 
for the parpose of desidiag this caso, sanaot 
bo &nswared entirely ia the affiemative. Bat 
as the evidences addusslin the present ease 
was saffisieat a3 batwsen thse parties to the 
guit ġo entitls the Courts below to dismiss 
the plaintiff’s suit, I ooueur in dismissing 
the appeal with aosis., 
Appeal dismissed, 


(17) 47 Ind. Cas. 402; 45 O. 835 at p. 858; 23 0, W, 
N. 180; 29 C, Li, J. 264, 
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Where a Taluk Board purporting to act under 
section 100 of the 
arrives ab a decision upon evidence that a certain 
tank is dangerous and injurious to the health of 
the neighbourhood, ibis not for a Civil Court to 
interfere on the ground that it would have come 
to a different conclusion. But where the Board 
uses its powers for any indirect purpose or 
exercises ifs powers in a capricious, wanton, arbi- 
trary or unreasonable manner, the Oivil Court will 
interfere to restrain its action. [p. 499, cols. 1 & 2.5 


Sssond appeal against the decree of the 
Tewporary Subordinate Judge, Masulipatam, 
in Appeal Suit No. 141 of 1918, (Ap- 
peal Suit No. 113 of 1918, Distriot 
Court, Kistng) preferred against the deoree 
of the Oourt of the Distrist Munaif, 
Avanigadda, at Masulipatam, in Original Suit 
No. 351 of 1916. 


FAOTS appear from the judgment. 


Mr. V, Ramesam, (Government Pleader), for 
the Appellant.—The Civil Courts have no 
power to restrain the action of Talak Boards 
under the Taluk Boards Ast where the deoi- 
sion was reached on materials before them. 
Courts cannot substitute their judgment for 
that of the Board. The Taluk Board had 
statutory power to order the tank to be filled 
up as, in its opinion, it was in an insanitary 
sondition. It has not been shown that it 
exercised its powers wantonly or unreason- 
ably. Municipal Oommisstoners for the 
Otiy of Madras v. Parthasaradi (1), Patel 
Panachand vy. Ahmedabad Municipality 
(2), Duke, Ohairman of the Howrah 
Municipality v. Rameswar Malia (3). Under 
gestion 100 of the Act the Board's powers 
are very wide. The Board is not bound to 
award sompensation to the owner of the land 
for the action taken under the section. The 
respondent sould have saved himself expense 
by giving up the tank to the Board. 

Mr. O. V. Anantakrishna | Aiyar, for the 
Respondent.—The Board may be invested 
with power to do oertain aots, but Courts 
san interfere when it exeeeds its powers or 
aots in au unreasonable or arbitrary manner. 
See Nagar Valob Narsi v. Municipality 
of Dhandhuka (4), Lalbhat Tricamlal v, 


(1) 11 M. 841; 4 Ind. Dec. (N. Se) 237. 
(2) 22 B. 280; 11 Ind. Deo. (N. s.) 735. 
(3) 26 C. 811; 3 O. W. N. 508; 13 Ind. Dec. (N. s.) 


1120, 
E 12 B. 490 at p. 494 6 Ind, Dec, (N, s.) 810. 


Madras Local Boards Aot, 


Municipal Commissioner for the Otty of Bombay 
(5), Leader v. Mouton (6), Somu r'illai v. 
The Municipal Council, Mayataram (7), 
Duke, Ohairman of the Howrah Municipality v, 
Rameswar Malia (3). It is in each onse 
a queation of fect. Here the evidence is that 
fhe tark was rendered insanitary mainly by 
the oonstrustion of ehannels through which 
drainage water emptied itself into the tank, 
The respondent was not responsible for it, 
The President of the Board admitted in 
his evidence thatthe raising of bunds would 
have the desired result. If so, thera was 
no reason to put respondent to the expense 
of Rs. 4,000 and odd in filling up the tank 
while a abesper and equally efficasious acurse 
wasopen. The President of the Taluk Board 
did not inspect the tank and oonsider this 
ease on its own meritr, bub applied tke 
general rule that all insanitary tanks should 
be filled up. 


JUDGMENT, 

ABDUR Rants, J.— In this case the Taluk 
Board of Bandar appeals against the desree 
of the lower Courts by which it has been 
restrained from filling up three tanks belong. 
ing to the respondont, the Zemindar of 
Challapalles. The Board purported to act 
under section 100 of the Madras Ast V of 
1884, by whioh “The Talak Board may, by 
notice, require the owner of any tank or well 
to cleanse, fense, repeir, or fill it up if, 
on inspestion, it appears likely to be danger- 
ous, or prove injurious, to the health of the 
neighbcurhood." It appears that there were 
reports of the Distrist Medical and Sanitary 
Officer before the Board, to the effeot that 
the tanks in question were iojuricus to the 
health of the villagers, aud the President 
of the Board also inspested the tanks and 
it may be taken that the Board eame to the 
eonelusion that the existenee of the tanks 
in their present condition was injurious to 
the health of the neighbourhood, 

Iam prepared to proeeed, for the purpose 
of this judgment, on the assumption that 
there was euffisient material before the Board 
on whioh to found the eonelusion as to the 
present unhealthy and injurious nature of 
these tanks, The rulings to whish we have 


(6) 3 Ind, Cas. 


821 
(6) (1778) 2 Black, W. 924; 98 E, R. 646. 
(7) 28 M. 620, 


861; 38 B. 384, 10 Bom. L. R, 
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been referred show that if there were 
materials before a local authority to some to 
sush a oonslosion it is not for the Civil 
Courts fo inquire into the saffisiensy or 
otherwise of those materials. It is for the 
Board to decide upon the evidense whether a 
cerfain tank is dangerous and injurious to 
the health of the neighbourhood, and when 
such desision is arrived at, it is not for the 
Court to interfere with it on the ground 
that the Court would have come to a different 
eonslusion, That, I take it, ia the effest of 
the ruling in Municipal Commissioners for 
the Ofiy of Madras v, Parthasaradi (1), 
Duke, Ohatrman of the Howrah Municipality 
v. Rameswar Malia (3) and Patel Panachand 
v. Ahmedabad | Municipality (2) and, to 
that extent, I have nothing to say as regards 
the applicability of these desisions to this 
oase. But what the respondent, the Zemin- 
dar, contends is, that the Board has exersised 
its disorationary power in this oase arbitrarily 
and unreasonably having regard to the ad- 
mitted facts and airoumstauses of the onse. 
The power eonferred on the Losal Board by 
sestion 100 is & very wide power. The 
Board acting under that sestion may require 
the owner of a tank to repair it or fill 
it up at hisown expense, for there is no provi- 
sion in the Aet for the owner being resouped 
the expenses incurred by him in e»mplying 
with the provisions of the Ast. The Board 
has tha power to asquire the laud, if it 
shooses, by proceedings properly taken in 
that connestion, But in that case if would 
have to make sompensation to the owner of 
the land. There is, however, no proviaion 
for the Board making any sompensation to 
the owner of the property who is salled upon 
to do oertain asts under sestion 100. It is 
suggested on behalf of the Lioaal Board that 
the owner of the tank may give up the tank 
to the Board if he so chooses and thus sava 
himself the expense of filling it up; that is 
to say, ihe owner may ba sompelled under 
section 100 indireatly to transfer hia property 
to the Board without any oompensation 
,whatever. Thatis the only way by whioh the 
owner of a tank ean save himself, assording 
to the argument, from what may in some 
siroumstanses amount to sonsiderable loss, 
I should say that, in sueh siraumstanoes, the 
Courts will sea that the Taluk Board dosa 
not exereise the power eonferred on it by 
gestion 100 for ulterior purposes. If the 


Board uses ita powers for any sush purpose 
the Civil Court undoubtedly has jurisdistion 
to restrain the Board from abusing its 
powers in that manner, 

Apart from the question of the Board 
using its powers for any indirest purpose, it 
may ba safely laid down on the basis of 
desided cases that, where a losal authority 
is invested with diseretionary powers, the 
Court san interfere in cases where such 
powers are exersised, to use the language of 
some of the desisione, in a "eaprioioas, wanton 
and arbitrary” manner, or to adopt the lang- 
uage of some other eases, in an unreason: 
ab'e manner.” Sea Nagar Valab Narsi v. 
Municipality of Dhandhuka (4) and Lal. 
bhai Tricamlal v. Municipal Commissioner 
for the City of Bombay (5). The Indian Courts 
in this connection have only followed the 
principles established by the English autho- 
rities. See Leader v. Moston (6), Rem v. 
Board of Education (8), Williams v. Giddy (9), 
Sutton v. Olarke (10), Weinberger v. Inglis (11). 
So far as this Court is oonoerned, these 
prinsiples have been adopted in Somu Pzllas 
v. The Municipal Council, Mayavaram (7). 
To my mind, there is no diffoulty, therefore, 
in asesriaining the prinoiple applisable to 
this class of oases, but diffisulty undoubtedly 
lies in applying the prinsiple to the facts 
of the partisular case. It is not possible to 
define in an abstrast way what would or 
would not bea reasonable and proper exər- 
cise of sush a power as is conferred on the 
Board by this Act. But when we have the 
fasts of a ease before us the diffisulty would 
not seem to be always very formidable, On 
the one hand, as has been pointed out in 
soma oases relied on by the learned Pleader 
for the respondent, as, for example, 
Duke, Ohatrman of the Howrah Municipality 
v. Rameswar Malia (3), where a loaal autho- 
rity is given the power to deside a eertain 
matter for itaelf it is not for the Court to 
substitute its own judgment forthe judg. 
ment of the statutory authority. On the 
other hand, where it is elear that a dis- 


(8) (1910) 2 K. B. 165; 70 L. J, K. B. 595, 102 L. 
T. 578; 74 J. P, 259; 8 L, G. R. 649; 26 T, L. R. 
422, 

(3) (1911) A. C. 881; 80 L. J. P. C. 102; 104 L, T. 
518; 27 T, L. R. 442, 

(10) (1815) 128 E. R. 943 at p. 948; 1 Marsh. 429; 6 
Taunt, 29; 16 R. R. 568. e 

(11) (1919) A. C. 606; 88 L. J. Ch, 287; 121 L. T. 
65; 63 S, J. 461; 35 T. L. R. 399. 
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eretionary power has been exercised in a 
manner whish could not have been in the 
sontemplation of the Logislature, then, the 
Court undoubtedly has jurisdietion to inter. 
fere. Inthis oase the Taluk Board seems 
to have aeted without taking into sonsidera- 
tion some very important matters in exeroeis- 
ing its powers under section 100. First of 
all, as the deposition of the President of the 
Taluk Board shows, the insanitary oondition 
of the tanka in question is eaused mainly, 
if not entirely, by the dissharge into them 
of the drainage water through sbannels 
recently construsted by the Board. The 
District Munsif aceepts this evidence and 
gives that as one of the reasons for holding 
that the aotion of the Board was arbitrary 
and unreasonable. When the Act gives 
power to a Taluk Board to require the owner 
of an insanitary tark to fillit un, the Legisla- 
ture could not have contemplated a case in 
whioh the insanitary condition of the tank 
was oaused by the astion of the Board itself, 
In sush a case it might be said, that the 
tank itself was not, injurious to the health 
of the neighbourhood within the meaning of 
the Act, but that ib was made so by the 
nation of the Local Board. The Taluk Board 
here seems to have built drains withcut 
making any provisions for the proper disposal 
of the eontents of these drains. If it took 
measures to sarry the drairage water to 
some place other than the tanks the question 
of taking any astion against the owner of 
the taoks under the Ast would not arise, 
Then, it is obvious that there must be oases 
in which any direstion to fill up the tank 
would be prima facie unreasonable and op- 
pressive having regard to the exvenss and 
diffioulty of filling them up. The Taluk 
Board is empowered by sestion 10Q to do 
either of several things in the interests of 
the health and safety of the community 
and if it does not take into consideration any 
alternative sourse that was open to the Board 
to adopt and whieh would be more practicable 
and not entail obvious hardship on the owner 
of the Jand within its jurisdistion tbe Board 
might well be said not to have exersised ita 
powers ina reasonable manner. Here it is 
quite slear, upon the facts as found by the 
lower Courts, that by putting up an embank- 
ment round the tank the objest in view 
would fave been aseomplished without any 
partieular hardship to the owner of the 


tanks. These tanka, aecording to the evi- 
dence, have been in existence for a rumber 
of years and were, at any rate, at one time, 
needed in the interests of villagers. It is 
not suggested that the owner has done any- 
thing by which the tanks have besome in- 
sanitary. If that had been mo, then the 
owner might well have been asked to take 
sush steps as would be nesessary to put the 
tanks in a sanitary aondition. The evidence 
shows that the expense of filling up the 
tanks would be considerable, at least Ra. 
4,000, and very likely mueh more and, as 
pointed out by the respondent, he will have 
to dig in some other plase in the village in 
order to fill up these tanks with the result 
that other tauks will some into existence 
and, perhapa, prove aa injurious to the health 
of the villagers as the present one. So far 
as it appears, the Talnk Board seems to 
have acted without regard to any of there 
oorsiderations and quite reskless of the aon. 
sequences to the respondent. I am also of 
opinion, judging from the evidenee of its 
President, that the Board has laid down a 
cort of general rule, althongh not reduced 
to the form of resolution or formal proeseding, 
that, wherever there is an insanitary tank 
within its  jurisdietion it should require 
the owner to fill it up. That would not bea 
proper exercise of the power, as has been 
pointed out in Maxwell on Interpretation of 
Statutes, page 208, See aleo Tinkler v. 
Wandsworth District Foard of Works (12). 
The Board is required by the Aat to consider 
seach care on its own merits and if it does not 
do so it would be exeeeding the powers son- 
ferred on it by the Ast. There is no trace 
on the record of the Taluk Board having 
taken into sonsideration the particular air- 
cumstances in sonnestion with these tanks 
before parsing the order, On the whole, I 
am of opinion that the Board's action in this 
ease was not a proper exersise of the 
powers conferred on it by the Aet, and 


I would, therefore, dismiss the appeal 
with costs. The deeree of the lower Appel. 
late Court however, requires modification 


in order to give proper effeat to our judg- 
ment. It shonld be deslared that the 
plaintiff is not liable to fill up the tanka 
as required by the defendants notice dated 

(12) (1858) 44 E. R. 989 at p 993; 2 De G. & J. 
261; 4 Jur. N.s.) 208; 6 W. R, 850; 110 B, Rel2a; 27 
L. J. Ch. 842, 
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Ist April 1915, aud that the defendants ba 
restrained in ease they thengsly3s fill up ths 
tanks from resovering tha ost thereof from 
the plaintiff. 

The memorandum of objsationa is diamissed 
with onsts. 

OLDFIELD, J.—I agres with my Isarned 
brother’s sonsinsion and deliver a saparate 
judgment only besause the quastiongy raised 
ara of great aud inareasing imporiíanos, 
For, olthongh in partienlar we are dealing 
with the validity of an order by the appellint 
Board requiring plaintiff to fill up oartain 
tanka as insanitary,we have generally to define 
the limits within whish sush astion by a 
publio body is subject to eontrol by the Courts, 
and with the insrease in the number and 
activities of sush bodies to be antisipated in 
the near future disputes as to those limits 
may be frequent. 


That the Courts have. power of sontrol 
is not denied; and no doubt in some dires- 
tions the law is clear as to their extent, 
sinse there is no doubt that they ean be 
exorcised, if the astion complained of is 
wholly outside the legal powers of the 
body sconssrned or is taken forau ulterior 
motive, Gard v. Oommission3rs of Jewsrs (13). 
oases, however, of the kind before us, in 
whieh the publis body sonserned proosaled 
within ita apparent authority and the 
objection is, that it ought not to have 
done so on the fasts before it, sush of the 
desisions referred to by my learned brother 
as restrist their description of the sircum- 
staneesin whieh the Oourts oan interfere, 
to a bare reference to the unreasonable 
or mala fide or arbitrary and the saprisious 
charaster of the action complained of seem 
to me, with all resp»et, to afford very 
little assistance in oases similar to the 
present. For it is nob easier, when the 
eonfliot is between the interest of the som. 
munity and that of the individual, than 
it is in other sonneotions to apply the test 
of what is reasonable and as will appear, 
that test must be applied for the present 
purpose primarily to the method, by whieh 
the merits of the oaae have baen ascertained 
rather than to those merits themselves, 
the test by arbitrary or eaprisions ahargater 
of the proseedings is inaonolusive, when, 
as in the present gase, some reason for 


(18) (1883) 49 L. T. 825, 


then is fwthosming and the ssmolaint is 
to soma extent of the pablis bid y's impropar 
ad^erenas fo prinsiple in disregard of the 
partisular siraumitaness ; and although the 
nesassity for good faith in tho pro. 
solura emoloyad aan bs insisted on, that 
will garry ths mastor vary little farther, 
until the natura and extant of the minimum 
prasautions to b» obso*vo hawa basan dafinad, 
It may bsuseless to look for any absolately 
exhaustiva rule. Bat it is worth while 
to aonaider whether resent decisions do 
nat indisate any, whioh will bo suaseptible 
of general statement ani will auff sa for the 
decision of the majority of oases, inolading the 
ona before us, 

In Rea v. Board of Education (8) Farwoll, 
L. J., withou*, as I understand him, departing 
from the effest of the language used in 
earlier oases, stated the law as follows: — 
"lf the publis body has exereised the 
dissretion entrusted to it bona fide not 
inflisneed by extraneous or irrelavant son- 
siderations and not arbitrarily or illegally, 
the Courts sannot interfere. They ara not 
a Court of Appeal from the publis body, 
but they have power to prevent........... 
lon scccvecteccccescesseeenedtS refusal of i: true 
jarisd:stion by the adoption of extraneous 
a»nsiderations in arriving at its sonslasion or 
daciding a point other than that brought 
before it, in which oases the Courts 
have regarded it as declining jurisdiation" 
and the sase will be the same, if the 
rojesti^n of relevant instead of the adoption 
of extraneous aonsiderations is in question, 
a3 appears from the referense to Reg. 
v. Si, George's Southwark (14) where 
a Vestry deslined to deal with the 
merits of a olaim, besauss it sonsiderad 
the on]y amount whioh if thought that it 
sould legally grant is exaossive. It will, 
as the judgments in Weinherger v. Inglis 
(11) show, be presumed that an assosiated 
body, and similarly (it is not disputed) 
a publia body has, in reaching its desision, 
dealt fairly with the materials available to 
ib; and, until that presumption is displased, 
the Qourt will nob attempt inquiry into 
the partienlar ground on whish the deci. 
sion was reashed. Bat, on the other hand, 
that presumption may bs displasad, as it 
was, to give two instanses only in He» v. 

(14) (19871 19 Q. B. D. 533; 56 L. J, Q. B1 652; 35 
W, R. 841; 52 J. P. 6. 
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Board of Education (8) by inference that 
&otion was taken ona wrong understarding 
nf the law, or the question jn issue, as in 
Williams v, Giddy (9), by evidence consisting 
therein an admission of Counsel cf the 
exiBtenoe of matter whioh it would have been 
reasonable to consider, but which was not 
considered at all, the result being an award 
whieh, "though made under guise of exerois- 
ing diseretion, was at best a solonrabls 
performanee and tantamount to a refueal by 
the publio body soneerned to exeroiso ihe 
digeretion entrusted to it." The fasts in that 
ease were extreme. But in it, as in the 
others, the  Oourt interfered, beaause the 
use of a sound diseretion by the publis 
body concerned had been disproved, or, more 
fully, beoause that body was shown not 
to have given an honest consideration to 
the matters which a reasonable man 
would have considered before he desided. 

To apply this to the case before 
us, there is, first, the sontention which is 
supported also by reference to the wording 
of sestion 100 of the Ast, that the defend- 
ant Board did not consider the ease hon- 
eatly, besanse the members direatly respon- 
sible for the order complained egaipst did 
not themselves inspeet plaintiff's tark:, but 
acted on the report of their President and 
ibe Distriet Medical ard Sanitary Offiser, 
who had done so. In fast, sestion ICO 
merely reqnires an ingpection and does not 
specify by whom itis to be made, and it 
‘is a suffisient answer to ihe general argu- 


ment that no question of fast whieh an 
inspestion would have desided is shown 
ever to have been raised, and that an 


obligation to make the substantial journier, 
in some gasen, of over fifty miles from a 
Railway whieh a personal inspection. would 
entail, cannot fairly be regarded as ecsential 
to the performanoe of their duties by Taluk 
B:ard members. 

lt is next pointed out that the notice 
issued by the Board required plaintiff to 
abate the nuisance alleged es constituted by 
his tanks in & partieular way, by filling thém 
up, and argument has been based on the 
evidenae of D, W. No. 1, the President of the 
Board, sinae on this ard other points it is our 
only sourse of information as to its procedure 
and reasons. He said that, “the general 
eours&e adopted when the Board finds insani- 
tary tanks is, to ask their filling up "and " in 


doing so, it never sonsidered the question of 
expense,” and be admitted that in plaintiff's 
ease no estimate of the eosts of the work 
required was obtained, although it might have 
been as much as Ha. 4,000 for one tank alore 
and, according to other evidenee, would have 
been more. This, it is urged, shows that the 
Beard had adopted a general pre-appointed 
rule for dealing with this and all similar 
oases without regard to the partieular sir- 
cumstances of eaeh, and, if the objestion 
were established it would elearly be valid, 
not only beeause some part of tbe matter 
reasonably demanding and available for 
consideration never received ib, but with 
reference to the judgment of Turner, J., in 
Tinkler v, Wandsworth District Board of Works 
(12) disallowing the order before him on the 
ground that it had proseeded on the footing 
of a general resolution “some to before that 
order had been issued and without referenca 
to the partieular ease.” But, with all 
deference to my learned brother, it is nesessary 
to distinguish between such a definite resolu- 
tion as was held to be in question and a 
polioy, whioh as in Weinberger v, Inglis (11) 
and (as Í think) here, the decision under 
consideration may be intended to give effeat. 
Nothing resembling suab a resolution aa was 
held proved in Tinkler v. Wandsworth District 
Bourd of Works (12) is established before us, 
and the most to be deduced from the evidence 
of the President seems to me to be a polisy 
which it is probably neither possible ror 
desirable to discountenanee so long as its 
adoption does not preslude sonsideration of 
the facts cf each case, to whioh it is propoced 
to apply, 

A stronger objestion and one, which I am 
constrained to admit, iz, however, that in fact 
sudah consideration did not take plase, because 
the President deposed further that “if Lunds 
were raised round the tanks to prevent 
sewage water falling into them, they would 
not be insanitary"; and it is urged there 
sould bave been no honest or reasonably 
comprehensive oonsideration of the relevant 
faste, when the nature of the work to ba 
required and the greater burden imposed by 
one remedy rather than another were not 
considered. That the erestion of bunde 
would have been less expensive than the 
filling in ofthe tanks which was aotually 
direated is not denied, and the President has 
given ro yeacon for preferring the Jatfer. A 
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duty to prefer the less onerous of the remedies 
available was resognised in Lalbhat Tricamlal 
v. Municial Commissioner for the Oity of Bom- 
bay (5), and if a mere statement of the 
position is not sufficient, it need only be 
observed that the use of a sound disoretion 
ean be no less obligatory in respest of this 
part of the order before us than of the 
remainder. On this ground, therefore, that 
order sannot stand. 

Another and more fundamental objestion 
to it, however, arises in eonnestion with the 
referenee to sewage water as responsible for 
the insanitary sondition of plaintiff's tanks, 
although it has been misapprehended by 
` the lower Appellate Coart, For it is 
stated that the insanitary eondition of the 
tanks had been admitted by plaintiff, 
although he had denied it in hia plaint 
and, as paragraph 9 of the District Maun- 
sif’s judgment shows, at the trial, and, 
after referring to the expedieney of ex. 
cluding tbe sewage by bunds as deserving 
sonsideration, it failed to see that, as the 
President admitted the existing arrangements 
were inadequate to dispose of the sewage 
and that it and not the condition of the tanks 
was the cause of any nuicanse, whioh re- 
quired abatement, As to these fasts there 
is no dispute; and it follows that the 
Board, if itis not to be regarded as having 
used ite powers ultra tires, when admittedly 
no sontingenoy in w? iob it could legally uee 
them against plaiutiff had  oeeurred, at 
least used them after neglecting one assential 
portion of the materials for its deoiaion. 
There is no question here of the Courts 
sitting in appeal over the Board or nsurp- 
ing its funotion as the Judge of tbe 
exiatenee and origin of a nuisanee but of 
the Board having pissed its order on an 
assumption, whioh evidently, on the fasts 
admitted by its President, was unfounded. 
In this respeat, again, that order has been 
shown to have been made in no fair exerci s 
of its disoretion. 

These defeots in the order being suffi 
sient to justify the Court's interferences with 
it, I eoneur in the desree p oposed by my 
learned brother. 

M, 0, P, 

Appeal allowed, 


OALCUTTA HIGH COURT. 
AÁPPEALS FROM ORIGINAL Deorees Nos. 2? 
AND 67 or 1918, 

June 22, 1520. 
Present; — Mr. Justiee Greaves and 
Mr, Justice Newbould. 
MAHOMMED AYEJUDDIN MIA AND 
OTHERS—DEFENDANTS—APPELLANTS 

tersus 
Maharajah Bahadur Sis PRODYOT KUMAR. 
TAGORE, Kr, AND tax SECRETARY 
or STATE ror INDIA iw COUNCIL, 
MORTGAGEE IN Vakalatnamah BY Mg. 
MACKAY, Masaarg, TAGORE 
RAJ ESTATE —Ptatxtirr3s— 


REPONDENTS. 

Evidence Act (I of 1872), s. 92, para. 5-—~Hvidence 
of customary incidents of tenure, if admissible to vary 
express provision in a written contract—Dowl 
kabuliyat, construction oj —Bengal Tenancy Act (VIII 
B. C. of 1885), s. 106, proceeding under, whether bars 
cim suit to rectify entry in the Record of Rights — 
Transfer of Property Act (IV of 1882), ss. 116, 117— 
Non-agricultural tenancy created before passing of Act — 
Holding over, effect of. 


The mere fact that a document is called a dowl 
kabuliyat does not decide its nature. The docu- 
ment hasto be looked abas a wholeto see what 
itis. [p _50F, col. 2] 


Where in a dowl kabuliyat creating a tenancy 
for a term of years there was an express state. 
ment that the tenant had no right of sale, gift 
or transfer without the landlord's consent and the 
only right shown was an option in the tenant to 
take a renewal of the lease within one year after 
the expiry of the term at the rate of rent 
prevalent in the gergannah, failing which the 
tenancy would pass into the landlord’s posses- 
gion : 

Held, that upon the construction of the dowl the 
tenancy created by if was neither heritable nor 
transferable and that no evidence of custom was 
admissible on those heads, [ p. 508, col. 1.] 

A civil suit lies to correct an entry in the 
Record of Rights prepared under the provisions of 
the Bengal Tenancy Act. The fact that a proceed. 
ing under section '06 of the Aot for rectification 
of the entry was commenced and withdrawn with- 
out leave to institute fresh proceedings, does not 
make the suit incompetent. (p. 508, col 2; p.509, 
col. 1.] 

A tenancy for a term of years with an option 
to take & renowal was created in favour of A and 
B before the passing of the Transfer of Property 
Act, After the death of A and Bin 1858 and 
1898 respectively their heirs remained in possession 
of the land of the tenancy and paid rent in 
respect thereof down to the year 1914 : 

Held, that the legal relation between the landlord 
and the heirs of A and B must be deemed to have 
come into operation after the passing of the 
Transfer of Property Act, and as the tenancy was 
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nob an agricultral tenancy within the meaning of 
section 117 of the Act, t hapter V of that Aot was 
applicable, Consequently. on the expiry of the term, 
the heirs of 4 and B had a yearly tenancy in the 
land which was capable of transfer, and notice 
was necessary to terminate the tenancy. [p. L03, 
col. 2; p. 610, col. 1.] 


Appeal against the desrees of the Addi- 
tional Subordinate Judge, Mymensingb, 
dated the 31st of July 1917. 

Babu Bepin Behary Ghose, Mr. A. A. Fazl- 
ul.Hug, Babus Birendra Kumar De and 
Mr. Atindra Nath Mukerji, for the Appellants, 

Mr. B, Chakraberty and Babus Jogesh 
Chandra Roy, Mukunda Nath Roy and 
Paramananda Lahiri, for the Respondents. 


JUDGMENT.—In thesé apreals the de- 
fendants appeal from a judgment of the Ad. 
ditional Subordinate Judge of Mymensingh, 
dated the 31at July 1917. The subjeat. 
matter of Appeal No. 67 is 202 bghas of 
land within Mcuza Bamna and 16 bighcs 11 
colias of land within Mouza Gilibari, both 
these Mouzas being in the Disiriet of Mymen- 
singb, in Sub-Division Jamalpore; the subjeot- 
matter of Appeal No. 22 is 43% bighas 3 
coitas of land within Mousa Ohinaduli in the 
same District and  Sub.Division, Mouza 
Bamna, Gilibari and Chinaduli are situate 
in Perganna Batiladaha which is within the 
Torzi of the Collectorate of Zillah Hungpur 
the Zemindsri right in  whieh Perganna 
is vested in Maharajah Sir Prodyot Kumar 
Tagore subject to & mortgage in favour of 
the Secretary of State. The lands in dis- 
pnie were formerly in the possession of one 
Makhanlel Pandey as a joledar but after 
his death they were settled with his grand: 
sons (daughter's sons) Hari Charan and 
Hari Shebak Bajpai. Hari Shebak died 
in 1888, leaving two sovs Chandra Mouli 
and Ohandra Bhussn, Hari Charan died 
in 1898, hia son OChandra Gur predaceas- 
ed him leaving three scns, Rama Natb, 
Biswanath and Jadunath. Chandra Monli, 
Chandra Bhusan, Ramanath, Biswanath and 
Jadunath remained in possession of the lands 
in dispute and paid rent in respect therecf 
down to the year 1914, when they sold the 
lands in dispute to the apreliants, Dorirg 
the occupation of the descendants cf Hari 
Shebak and Hari Cbaran the lands 
in dispute wers  sadastrally surveyed 
and a Resord of Rights, whioh wea finally 
published on the 27th of February 1913, was 
prepared “under the Bengal Tenanoy Ast in 


whioh the dessendants of Hari Shebak and: 
Hari Charan named above were entered as 
having a permsnent tenure in respect of the 
lands of Appeal No 22 and as having & perma- 
nent tenure in respest of 203 bighas of 
Appeal No. 67 and as rayat with a right of 
ossupanoy in resneot of the other lands. As a 
result, the respondents applied, under seotion 
106 of the Bengal Tenaney Aot, to the 
Settlement Anthorities for reatification of the 
entries, whilst these proseedings were pend: 
ing, the sale took place and the seotion 106 
proseedings were withdrawn and the suits in 
respeot of whioh these appeals arise were 
filed on the 30th July 1915 and the 5th 
August 1915, elaiming a declaration that the 
entry in the Record of Rights was ineorreot 
and null and void and seeking a decree for 
vaesant possession and ejecting the defendants 
from the lands, and the learned Subordinate 
Judge has passed a deoree in both suits in 
terms of the prayer. JPerganna Patiladaha 
was, it is said, formerly in Rungpur, and 
even now the Rungpur Collestorate has 
juriadioticon over the Ferganna, although it is 
within the civil jurisdistion of Mymensingh, 
and the main sontention of the appellants in 
these appeals is that the jotes in dispute 
are khod or kkoikhast joies having the 
same incidents of tenure as Rungpur khod 
;oles whish are said to be heritable and 
transferable although liable to enhancement 
of rent,such jotes being said to be held on perm- 
anently renewable leases for varying terms 
(in the ease of the lands in dispute the terms 
being niue years and in one ease seven years, 
and in one five years) the rent being liable to 
enhancement according to the rate prevailing 
in the Perganna at the expiration of the 
term. There is no evidence on the record 
as to the terms npon whish Makhanlal 
Pandey held the jotes but in respeot of the 
land of Appeal No. 22, there ara three 
doouments in existence with regard tos the 
terms of the holding of Hari Charan and 
Hari Shebak, these are Exhibits la, 1b and 
le, Similarly with regard to the lands of 
Appeal No. 67, there are three dosuments 
(Exbibits 10d, 1! f and itg) whieh relate to 
tne terms of the holding of Hari Chasan 
and Hari Shetak in these lands. It will be 
convenient to examir.e these at this stage, 
Exhibit la ia dated the 2nd Juae 1860, and 
is executed by Hari Shebak and Hari Charan 
in fayour of Prosanno Kumar Tagore, it is 


Vol. LXI] 


INDIAN OASES, BCE 


MAHOMMED AYEJUDDIN MIA Y. PROLYOT KUMAR TAGORK. 


deseribed as a dowi bandobust of money in res. 
pest of Girdh Islampur or Division islampore, 
Perganna Patiladaha, ineluded in village, 
Kismut OChinsduli and Hari Shebak and 
Hari Charan are deseribed as the malguzar- 
dars of sarasart joie. Ib states that Hari 
Shebak and Hari Charan were satisfied as to 
the annual rent of the land whieh was fixed 
at Rs. 205-8-0 annually for a period of nine 
years, and that they took the land on the 
arrangement stated up to the mead (that 
is, the term), They agreed thereby to 
pay the rent during the term and a similar 
rent after the term expired until a fresh 
arrangement was some to according to the 
measurement and to the rent prevailing 
in the Ferganna, The dosument soneludes 
with a statement that in the ote exeept the 
raiyati right there was no right of gift, 
gale or settlement in zara or of sale by a 
third party in execution of a deoree òr of parti- 
tion without the eonsent of the Sarkar. 

Exhibit 1 (5) is dated the 15th September 
1870 and is executed by Hari Shebak and 
Hari Charan in favour of the exesutors of 
Prosanna Tagore. It is deseribed as a 
dowl bandobust of land and money-rent 
and relates to the same property, the rent 
being fixed at Rs. 236 8 0 for a period of 
nine years. The lessees agree to preserve 
the trees, and atate that the right to be en. 
joyed is raiyati right and that there is no 
right of sale, gift and giving in tjara settle. 
ment or transfer without the seonsent of the 
Sarkar, The dosument oconoludes with a 
provision that after the mead if they did not 
file a fresh meadi dow! kabuliyat within one 
year, according to the rent assessed after 
measurement and aecording to the rent pre- 
vailing in the terganna, the joie would some 
into the khas maral Tahsil of the Sarkar, 

Exhibit 1 (c) is dated the 4th April 1860, 
and ia in respeat of the same land and is 
exeauted by Hari Shebak and Hari Charan 
for & term of nine years in favour of the 
Reoeiver of the estate of Prosanno Kumar 
Tagore, and is described as a dowi bandobust 
of money-rent of land, the rent being 
Rs. 247.12.0, Itis further described as a 
deed of sarasart dowi kabuligat and contains 
an agreement to preserve the trees and 
the same provisions as to transfer, renewal, 
oto., as are contained in Exhibit 1 (b). 

The o.her kabuliyate, Exhibits 10 (f), 10 
(g) and 10 (2), are dated  respeetively 4:h 


January 1864, 27th Desember 1870 and 
the 16th June 1878, the first is in respeat 
of Gilibari alone and is for five years, the 
other two extending both to Bamana and 
to Gilibari are for seven and nine years 
raspestively. The period of the last 
kabuligat expired in 1857. They are similar 
in terms to the other kabuliyats referred 
to above with regard to trarsfer and re- 
newal. The rent payable under Exhibit 10 
(d) is higher than the rent payable under 
Exhibti 10(g). 

The appellant sought to 
arguments on 


found some 
the use of the term dowi 


kabuliyoi, arguing that dowi means the 
paper in whioh the rent is assessed and 
that a dowi kabuliyai merely fixes the 


rent and does not contain all the terms of 
the tenansy, arguing that the terms and 
nature of the tenansy must be sought else- 
where, in the present sase, in the sustom 
prevailing with regard to kind jotes of 
Rungpur. I do not think that this argu. 
ment san prevail, the mere fast that you 
call a dosument a dowi kabuliyat does not 
deside its nature, you have to look at the 
document as a whole to see what it is and, 
moreover, insome of the dowls at any rata 
they are described as dowi baniobus of 
land and money rent. 

On behalf of the respondents stress is laid 
on the use of the word “sarasart” in the 
dowls, whieh they say means, in oonneation 
with the word iofe, a temporary jote; the 
appellants, on the other hand, say that the 
word means "ordinary." 


To establish that these totes are khud 
or khud jotes the appellants rely on the 
reseipts given by the landlord Exhibits B 
134, B-145 where you find the words khud 
kismat Obinaduli,”’ "khud kismat Ramna 
Gilibafi", “fasal kismat Giliberi”, “Chukani 
Kiemat Gilibari", To illustrate the natura 
of the khud kast 10íes we were referred to 
a passage from judgment of Mr, Justice 
Trevor iu Thakoorant Dossee v. Bisheshur 
Mookherjee (1) (known as the Great Rent 
Case) where he states "khud kasht ray :ts 
are simply eult:vators of the lands of their 
cw. village who, after being onse admitted 
int: the village, havea right of Osonpancy 
so long aa they pay the customary rents and, 


(D 3 W. R, (Aot X Rulings) 29 at p. 34 B. L. 
Sup, Vol, 202. enero 
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therefore, with a tendensy to besome 
hereditary and with an interest in the produce 
of the soil over and above the mere wages 
or of labour and the profits or stosk, in other 
words, above the eost of production” and 
we were also referred to Phillips’ Law of 
Land Tenures in Bengal (being the Tagore 
Law Lectures for 1874 75, where it is stated 
at page 17 that these oultivators (that ia 
khudkasht ratyats), held a permanent heredi. 
tary and although originally an inalienable 
yet probably subsequently 8 transferable 
interest in the land. 

To establish that khud jotes of Patiladaba 
have the incidents of Rungpur joies the appel- 
lanta rely on the fact that Patiladaha was once 
a part of Rungpur and that it is even now in 
the jurisdistion of the Rungpur Collestorate. 
And with regard to the incidents of Rang- 
pur jotes we were referred to varlous pass. 
ages injudgmenta and in works dealing with 
Bengal where the nature and inoeidenis of 
Rungpur jotes are discussed. 

In Huromohun Mookerjee v. Ranse Lalun 
Monee Dasee (2), a ense of the year 1864, deal. 
ing with transferable intereste, the following 
passage osours in the judgment: It is not 
essential thata raiyat should have a mokararz 
yote in order to dispose of his rights in a 
holding. There are various desoriptions of 
tenures other than mokarari that can be 
sold and are sold every day. The howlus 
and nim-howlas of Backerganj and the jofes 
of Rungpur, for example, neither of these 
holdings, are, properly speaking, mokarars’ 
but they are maurosee’ and contain hereditary 
rights whish are and always have been ocn- 
sidered transferable”, 


Again, in Taramonee Dassee v. Borressur 
Mozcomdar (3), in disoussing wheth r 
a right of oeeupaney is a transferab'e 
tenure, the following passage osefrs in 
the judgment: “The question then arit: s, 
‘i4 a right of ossupaney a transferable 
tanure’, We think that it is so transferabla, 
A right of ossupansy is, after all, a perpetcal 
lease, the holder of whieh cannot be ejested 
so long as he pays afair and equitable rent, 
There are many similar rights sommon in 
different parts of Bengal such as the joies of 
Rungpur and the howlas and nzm-howlas cf 
Baekerganj whioh are in effect in no respeoí 


2) 1 W. R. 5. 
g ] W. B, 86, 


higher than that of a right of ossupaney, in- 


asmush as they are mere personal rights 
which are and have always been held to be 
transferable as well as heritab!e." In Hanter’s 


X 


Statistisal Acaount of Bengal, Volume VII, . 


(published in 1876) at page 278, the learned 
Author states "in other parts of Bangal the 
word joledar signifies an asbual suliivator, 
but in Ruugpur Distriss it ia used to denote a 
middleman between the Zamindar and the 
astnal oultivator who has a right of osau- 
paney but is liable to enhaneement of rent. 
This tenure 13 common in Ringpur towards 
the east of the District. In Perganna Babar- 
band ara several very large j0ledirs, some of 
them baing in ressiph of an ineome of 
Rs. 50,003. The term of the lease by 
whishthe rent is fixed ia usuilly for five or ten 
years, 
tary. A superior otelar aan subelat his tenure 
to an inferior holder, transferring all the 
rights and privileges he himself enjoys from 
ihe Zsmindar, A jotedar sannot be ousted 
from his holding, even on the expiration of 
his lease, exsept under a deeree of the Civil 
Oourt, bat wasn arrears of rant are adjudged 
against him his tenure is liable to sale and 
the lease san be annulled”. p 

In a report on the Distriot of Rungpur by 
Mr. Glazier, published in 1873, the following 
osoura at page 47, in Volume 2, published in 
1876: “The ratyaés' position alao in respest of 
security of terms, though leaving mush to be 
desired is better than elsewhere. Returns 
give 25 per sent. only of the ratyats as pos- 
sessing a right of oscupaney, but these 
Ratarns have been presented by the Zəmin- 
dars and the number is probably | mueh 
larger. <A large number of sales of joies or 
ratyats’ holding are aunually registered, and 
I have made enquiries of the sellers in a 
number of sases reapesting the time they 
have held the land and in almost every 
instance the answer has been from two ta 
three gea3eritions or for 20 or more years. In 
& few sasesonly did the seller say he had 
held the land for 12 yearsora shorter period. 
The right of cesupansy is a legal term, dating 
from 1859, aud is not generally recognised. 
The sales of jotes by private deed or decree of 
Oourt which sonstantly taks plase are made 
without any reference to, or mention of, the 
time of oasupansy of the previous holder. 
The Rungpur jofes vary from a rental of 
from Hs. 2 to Rs, 50,000 or more, The smaller 


The tenure is transferable and heredi-: 
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joledars are ratyais proper, the larger ones 
are middleman, and all jo‘es, large or small, 
are saleable and heritable. This Rungpur 
custom, in whieh it deviates from the law 
regulating rights of oceupancy Jaid down in 
Aet X (Ze, Aot X of 1959) has foreed itself 
onthe notise of the Civil Court, despite the 
tendeney of the law fo prune down all excess 
of foliage into the same formal shape." 


Inthe report of the Rent Law Commissio», 
Volume 1, (published in 1881) at page 10, 
paragraph 14, the following oseurs: “As to 
Rungptr, we take the following passage from 
a letter of Mr, Glazier, the Collestor, written 
in 1876, The razyat who holds direct from the 
Ziemindar is called a jofedar, and his holding 
a Jote, whatever its size, whioh may ard does 
vary from one paying a rent of one rupee to one 
of whieh the rent is balfa lakh. The large 
majority of jofedars have small holdings and 
as ratyats proper, oultivating their lands either 
by their own or hired labour and on the 
system of adhiyart or halves. But a large 
number of jotedurs have rayits under them 
who are oslled either chowkidar or kurpa 
praias. The chowkidars, too, have often 
voyais under them, and in some eases, espesi- 
ally in the larger jofes, there are four and 
more degrees before you get to the actual 
cultivator. Jotes are saleable quite irrespee- 
tive of theterm during whish they have been 
held, whether joies held direst from the 
Zemivdar or Chukani joies which are held 
from joiedor. Ifa man gets a joie to-day he 
san legally transfer it by sals to morrow. 
Sueh sales of jotes by registered deed or on 
deeree of Ocart are of daily oscurrense’’, 


We were taken through the oral eviderse 
and the reeord, whisk is seid to catablish the 
Feritati ty and transferability cf the ^Aod 
jotes of Patiladaha. It ia not, 1 think, neses- 
rary to examine this in detail, but it is cuffisient 
to say tbat in many eases, on the death ofa 
colder, cattleamonts were made with his heira, 
and in some cases with transferees, but inas 
mush as dowls were exesuted and nasar 
paid of varying amounts I do not think that 
this evidence really advanees the appellant's 
case. It is, however, notiseable that no oase 
of ejectment of a transferee of a jote inthe 
perganna has been brought fo our notice but 
it is also noticeable that only in two or three 
cases do you find evidense of the ereotion of 
permanent struatures on syeh lands, 


In addition to the evidenee adduced as to 
the heritability of Rangpur jofes, whieh these 
are said to be, in order to show that jotes in 
Patliadaha are heritable, the appellants rely 
inier ala (1) on Exhibit F,a kistbandé mort. 
gage bond not, however, in respast of the lands 
in suit, (2) on Exhibit G, a judgment in a suit 
for possession of other lands in the Perganna, 
(3) on Exhibits 1 (1) and 1 (2), plaints in 


rent.guits brought by the Maharaja against 


the heirs of Hari Shebak and Hari Charan. 

Exhibit F wasexesuted by the sons of one 
Lakhan Fakir, a jotedar in Patiladaha, in 
favour of the Receiver of the estate of the 
late Prosanno Kumar Tagore, and stress is 
laid on the fast that the scna are referred 
to ae heirs of Lakhan Fakir and that the 
settlement of the Jand had been made with 
them after Lakhan’sdeath (see the evidence 
of Kalipada Bandopadhaya, witness No. 5 
for the plaintif, in  ercss.examination, 
it being argued that unless the jofes were 
heritable it is unlikely that the mortgage 
would Fave been taken by the Tagore estate. 
This is nof, I think, in any way eonolusive, as 
the estate may have been willing to have 
the gong as tenants and to take from them 
such security as they oou!d get. 

Exhibit G is a enit against Upendra 
Moban Tagcre by the son of a sotedar for pos- 
session and the plairtiff ceourcd a deoree for 
possessicn in right of bis father. 

Exhibits I (1) and (2) are, as already stated, 
rent suits against the heirs of Hari Shebak 
and Hari Charan with whom no fresh settle- 
ments had bren made on the deaths of Hari 
Shebak and Hari Oharar, and are in respect 
cf the disputed lards, but whilst they are 
reoogpitjion of the baira os tenants in osaupa- 
tion -f the lan, 1 donh* tf thoy can be taken 
as establishing the heritability of the joies. 

I Have referred in some detail to the 
appellants’ evidence which ie gaid to establish 
the nature and insident of the jotes, as the 
question was dissussed before us at 
length and besause it is nesessary to gonsider 
how far it is admissible in the present ease, 
but to my mind the nature of the tenansies 
mast fall to be determined by the eonstruc- 
tion of the dowls already referred to and any 
evidepes designed to show  eustomary 
incidents of tenure as attashing to the 
joies must be rejected if and so far ag it 
conflieta with what ia contained inthe dowls 
themselves : proviso (5) to sestion 92 of the 
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Indian Evidence Act, 1872, and see Webb v. 
Plumer (4) where evidence of custom as to 
quitting an agrisulturaltenaney was sought 
to be given and it was held that as ths writ- 
ten dosument provided for this the sustom 
of the sountry was exeluded. Authority 
to the same effect will ba found in 
Boraston v. Gresn (5), Olarke v. Roystone (6) 
and in Brown v. Byrne (7). Coleridge, J., at 
p. 715, states the principles as follows : that 
evidense of sustom must not be of a 
particular whish is repugnant toor insonsis. 
tent with the written eontrast. 

Turning to the dowls before us we find in 
eash of them an express statement that there 
is no right of sale, gift or transfer without 
the landlord’s sonsent and, in face of this, it 
is, to my mind, impossible to admit evidense 
of a eustom of transferability in these joies, 
Again, we.bave the fact of periodioal renewals 
and a proviso in the dowls that if, after 
measurement and assessment of rent, a fresh 
agreement is not entered into within one 
year, the joles pass into the landlord's 
vacant possession, whioh seems to me to oon- 
flist with any eustom of heritability. The only 
right shown is, I think, an option to take a 
renewal at the rate of rent prevalent in the 
Perganna which is a part of the contrast and 
arises thereunder. I hold, therefore, upon 
the osonstrustion of the dowi tkat the 
tenansies  sreated by them are neither 
heritable nor transferable and that no 
evidence of oustom is admissible on these 
heads. 

One or two small matters remain to be 
referred to in sonnection with the  dowls. 
The right to be enjoyed is said to ba a ratyatt 
right, but both sides before us and iu the 
lower Court argued the questions in 
dispute on the footing that the-e are tenures 
and not ratyait holdings. Treating thèm as 
tenures they were ereated before the Transfer 
of Property Ast andthe argument founded 
on section 10 of that Aot (even assuming 
that the .sestion applies to tenancies such 
as the present) namely, that acy provision 


against transferability ia repugnant to the 
(4) (1819) 2 B. & Ald. 746; 21 R. R, 479; 106 Ð, R, 


687. 
(6) (1812) 16 Hast 71; 14 R R. 297; 101 E. R. 
1016 


(6) (1835) 18M. & W, 752; 14 L.J. Ex. 143; 67 
R, R, 806; 153 E. R. 818. 

(7) (1864) 3 El. & Bl. 708; 2 Com. L. R. 1699; 23 
L, J. Q. B. 813; 18 Jur. 700; 97 R. R, 715; 2 W. R., 471; 
118 E, R. 1304. 


nature of the tenures and, therefore, void, 
aecordingly fails. It will be convenient in this 
eonneetion to refer to another argument 
that was raised on behalf of the appellant. 
It was said that the provisions with regrd to 
transfer must be treated as scvenants and 
that inasmuch as there is no provision 
for re-entry upon transfer no right of 
forfeiture arises on transfer but only a right 
to damages. I think that, so far as this 
argument is sonserned, it ig suffisient 
to say that in the present ease the terms of 
the tenancies have determined and that no 
such question arises in the present ease. 

‘So far I have dealt with the question 
in dispute on the footing that the matter 
wan free from authority, but there are numerous 
desisions of Division Benahes of this Court on 
second appeal with regard to the sonstraction 
of similar dowl  kabuligais referring to 
Patiladaha Jotes, whioh are binding upon us 
if the question turns, as we hold it does, on 
the eonstruetion of the dowls themselves, 


This was so deeided (namely, that they 
aro neither transferable nor heritable) in 
Prodyot  Coomar  Tagors v, Krishnamoni 
Dasya (Sarat Ohandra Das) (2) and 
to the same efiest are the desisions in 
the following unreported eases of Mohim 
Chandra Pal v. Mahara:ah Sir Frodgot Kumar 
Tagore in Appeal from Appellate Deseree 
No. 2834 0f 1915, Maharaja Bahanur Sir 
Prodyot Kumar Tagore v, Bhubunmoyt 
Dass in Appeal from Appellate Desree 
Nos. 1220 of 1215 and 1516 cf 1916, and 
also the desision in Appeal from Appellate 
Deerees Nos. 1040, 1043, 1103, 11:5, 1106 
1107, 1168, 1109 and 1167 1171 of 1916 and 
2346 of 1916 and 2 47 of 1916, 


I now some to deal with the other questions 
raised on behalf of the appellants, First, it 
is said that the suits are miseoneeived and 
that no eivil suit lies to correst an entry 
in the Resord of Rights prepared, under 
the provisions of the Bengal Tenancy Aet, 
the prosedure applicable being said to be 
that provided by sestion 106 of that Ast. It 
is further said that sestion 1095 proseedings 
having been eommenoed and withdrawn 
without leave to institute fresh poseedinga, 
the present suits are incompetent. Secondly, 
it is said that, in any ease, the heirs of Hari 


(8) 40 Ind, Cas, 613; 210. W.IN. 809, 
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Shebak and 4 Hari Charan were tenants 
from year to year, that this was an interest 
transferable under the Law, and that this 
tenausy could only bé terminated by notise 
whish admittedly has not been given in the 
present ease, with the result that the 
tenangies are still subsistivg. Thirdly, it is 
said thatif the heira of Hari Shebak and 
Hari Charan were not yearly tenants they 
are trespassers and have acquired by adverse 
possession a tenanay right. 

With regard to the first of these points, we 
were referred to  Jogendra Nath Ray vy. 
Krishna Pramada Dasee (9) and Apurba 
Krishna Roy v, Syama Oharan Pramanik 
(10). The first of these eases furnishes 
authority for the appellants’ sontention, 
but in the seeond ease there had already 
been. a desision snfer partes on the very 
question raised in the sivil suit whieh 1 
understand to be the ratio dectdendt in the 
ease, On the other hand, Troylokhyanith Bose 
v. Macleod (11) and Akashi Bhusan Hasra 
v. &heikh Hsabar Ali (12) sredesisions to 
the opposite effest, And, moreover, the ease 
of Jogendra Noth Ray v Krishna Pramoda 
Dasee (9) has been expressly dissented 
from in Golab Missir v. Kumar Kalanand 
Singh (13) and in Pandab Dowari Das v. 
Ananda Kishun (14). On a eonaideration 
of these desisions, we are not prepared to 
hold that the present suit eannot be 
maintained, 

The sesond point raised questions of some 
diffitulty, and it will be eonvenient to state 
brie fly the position as it appears to us. After 
the expiry of the last of the dowi kabulryats and 
the payment of rent, Hari Charan and Hari 
Shebsk held the land as yearly tenants on the 
terms of the dowi kabulsyais so far as applie- 
able to a yearly tenaney, This is the general 
law,and see section 116 of the Transfer of 
Property Ast. 1 think that, upon the death 
of the last survivor of Hari Oharan and Hari 
Shebak, this yearly tenaney would desaend 
to their heirs and in any ease they were 
recognised as tenants as they were sued 
for rent, [See Exhibits (1) 1 and (12)). I 

(9) 36 O. 10'8: 12 O, W. N. 1082; 8 C. L. J. 322. 

(10) 54 Ind. Cas. 952; 24 C, W. N. 228. 

(11) 28 ©. 28, 

(12) 29 Ind. Cas. 122; 19 C. W. N 636. 

(13, 6 Ind. Cas. 217; 14 0, W, N., 884, 12 C. L, J, 


107. 


think,therefore, that the heirs of Hari Shebak 
and Hari Charan remained as yearly tenants 
upon the terms of the dowi kabuliyat 
so far as applisable to a yearly tenancy, 
This yearly tenaney sould only have been 
terminated by & notice expiring with the 
end of the year of the tena&anoy. The 
appellants contend that, irrespeotive of the 
question raised with regard to the general 
transferability of the Jotes, af any rate, the 
heira of Hari Shebak and Hari Charan 
could transfer the yearly tenancy vested 
in them, and that as no notiee has been 
given they are, at the least, yearly 
tenants whose tenaney has not been duly 
determined by notice to quit and that, 
secordingly, these suits must fail on this 
ground, 

They say that the yearly tenansies created 
were new tenaneies sreated after the enaat. 
ment of the Transfer of Property Act and 
they are, .therefore, assignable, and that, 
even if they are non-transferable, by reason 
of the terms of the dowi kabuliyai being 
applieable, that there is no right of re- 
entry reserved upon transfer or assign- 
ment and that, sonsequently, there is no 
forfeiture, 

The respondents eontend, on the other 
hand, that the heirs of Hari Charan and 
Heri Shebak having left and oseased to 
pay rent and having neglested to take 
settlement after having been asked to do 
50, have abandoned the land, with the 
result that the landlord oan re enter and 
eviet the defendants as trespassere, and 
reliance is placed on Hanuman Frasud 
Singh v. Deo Oharan Singh (15) whieh was 
a case of homestead land, and on Hiramoi¢ 
Dassya v. Annoda Prosad Ghosh (16) where 
the legal relation between the parties was 
ereated in 1864, and it was held that the 
Transfer of Property Aot had no application. 
We were also referred to Ananda Mohan 
Saha v. Gobinda Ohandra Roy Chowdhury 
(17), where the yearly tenaneres eame into 
existenea before the passing of that Aet, 
The question, therefore, would appear to 
turn on the date when the legal relation 
between the parties was constituted, I 
think that, under the facts and eireum- 
stances of this ease, the legal relation 

(15) 7 C. L, J. 809, 

(16) 70. L. J. 558. 

(17) 83 Ind, Cas. 565; 20 0, W. N. 822," 
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between the heirs of Hari Charan and Hari 
. Shebak must be deemed to have some 
into operation after the passing of the 
Transfer of Property Aot, and that con. 
sequently they had a yearly tenancy in 
the land which was capable of transfer, 
This being so, to determine the tenancies 
notias was necessary whioh has not been 
given. 1 should add that these are not, 
on the authoritiee, agrioultural tenancies, 
within the meaning of section 117 of the 
Transfer of Property Act, and that Chipter 
Y of that Act is ascordingly applicable. 

With regard to the third point no question 
of limitation, I think, would in any sase arise. 
The life-tenant, Jotindra Mohan Tagore, 
died in 1908, and consequently time would not 
eommense to run against the present Maha. 
rajah until that year. 

In the result, we deelare that the entry 
in the Reeord of Rights, which waa finally 
published on the 27th February 1913, in 
so far asit deslares that the heirs of Hari 
Charan and Hari Shebak have permanent 
intermediate right in the lands in dispute 
is erroneous, but inasmush as no notice 
has been given to determine the yearly 
tenansies of the heirs of Hari Charan and 
Hari Shebak, whish said tenausies are now 
vested in the appellants, we can make 
no deeree for possession in favour of the 
respondents or to ejeot the appellants, and 
to this extent the appeals saaseed and 
the suits wiil stand dismissed. Hach side 
has succeeded in part and failed in part and 
we make no order as to the costs of the appeals 
and each aide will bear its own costs in the 
lower Court. 

Appeal allowed. 





MADRAS HIGH COURT. . 
Szoonp CIVIL APPEAL No. 1567 or 1919. 
August 4, 1920, 
Present:— Mr. Justice Sadasiva Aiyar and 
Mr, Justice Napier. 
KAYARAT KIZHAKKETHIL RARU 
NAIR—DzzEspANT No. 1 —APPELLANT 
versus 
THIRUNARAYANAPURAM URALAN 
KARUTHEDATH PULAKKAT 

MANAKKAL NEELAKONDHAN 
NAMBOODRI AND oTHERS— PLAINTIFF AND 


Derenpants Nos. 58 ro 64— RESPONDENTS. 
Malabar Law—Kanom of temple property—Uralans 


of temple, one of two, right of, to redeem—Costs— 
Uralan, right of, to claim, wpon renewal of Kanom. 


One of two Uralans of a temple is entitled to 
redeem & Kanom of the temple property without 
PEE to the other Uralan, [p. 510, col. 2; p, 61], 
co]. 1. 

A Uralan of a temple who, during the continuance 
of a Kanom of temple property, incurs costs in 
defending the title of tha temple to the property, 
is not entitled, upon a renewal of the Kanom, to 
claim the costs so incurred. [p. 517, col. 1.] 


Sesord appeal against the deoree of the 
Court of the Subordinate Judge, South 
Malabar, at Calient, in Appeal Suit No. 238 
of 1918, preferred against the desree of the 
Court of the District Munsif, Vallavanad, 
in Original Suit No. 234 of 1917. 

Mr, K. P. M, Menon, for the Appellant. 
` Mr, K. P. Ramakrishna Atyar, tor tbe Res- 
pondents. 

JUDGMENT, 

Sapasiva AtyaR, J.—The first defendant is 
the appellant before ua. The sait was 
brought by one of the two Uralana of a 
Devaswom to redeem a Kanom mortgage 
granted in -Deasmber 1903. The other 
Uralan is the 64th defendant, who was not son- 
sulted before this suit was brought and was 
not even added as a party, defendant till the 
first defendant raised, among others, the objee- 
tion that the suit was bad for non-joinder of 
the plaintiff'a oo-Uralan, 

The frat question, therefore, for sonsidera- 
tion is, whether one of two Uralans is entitled 
to redeem a Kanom without sonsulting the 
other Uralan. The general rule embodied 
in section 48 of the Trusts Ast is not dis. 
puted that all the trastees should aat together 
in eonduoting the business of the trust. 
Bat the lower Courta rely on the Full Bench 
onse in Karatiole Edamana v, Unni Kannan 
(D, whieh deeided that, so far as the re- 
demption of a mortgage is concerned, the 
wide language of sestion 9l'of the Transfer 
of Property Ast entitled one of two 
trustees to redeem a mortgage cf the trust 
property without referense to the other 
trustee. The soundness of that desision has 
been in a manner doubted in oertain observa- 
tions found in a few subsequent oases like 
Istoop v. Ayappen (2) and Kunban v, 
Moorthi (3). Mr. K.P. M. Menon, with his 


usual ability and strength of argument, 
(1) 26 M. 649. l 
(2) 16 Ind. Cas, 435. 
(3) 7 Ind. Cas. 422; 34 M. 408; 20 M. L, J, 951; 8 
M, L, T. 208; (1910) M. W. N, 359. 
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attasked the desision in Karattole Edamana 
v. Unni Kannan (1); the main heads of his 
contention being that one of several trustees 
does not constitute a separate judicial person 
having an interast in the trust property 
within the meaning of sestion 91 of the 
Transfer of Property Ast, and that the 
question of the benefit tothe trust or the 
detriment to the trust by the proposed 
redemption by one only of several trustees 
was ignored in the Fall Bensh desision. 
That decision, however, has not been sinee 
dissented from,.though it was pronounced 
so long ago as 190%, and it seams to be 
quoted without dissent in Ponnambala Pillai 
v. Muthu Ohettiar (4). Ido not think that 
this is a ease in which the law so settled 
should be again referred to a larger Bansh 
for re consideration, and I shall, therefore, 
acsept it. "The cbjection to the’ maintain- 
ability of the suit by the plaintiffs thua fails. 


The next contention is, that the lower 
Courts failed to resord a proper finding on 
the question of the eosts incurred by first 
deferdant in defending the plaint Deva: 
awom's Jenmi title to the property (along with 
his own title as mortgagee) against a rival 
Jenmi. Those expenses were incurred in the 
nineties whens prior Kanom in first defend. 
ant’s favour was enforsed. Assuming that 
the lower Appellate Court's decision on the 
question whether the first defendant had spent 
more than what was allowed to him as Court 
90sts in the litigation cf nine(ies is unsatis. 
faetory, the question whieh might be first 
oonsidered is, whether he is entitled at all 
to recover sush sosts in his sapasity as mort. 
gagee under the renewed Kanom of 1903 
whieh is the Kanom now sought to be 
redeemed. He ean slaim to add sueh sosts 
to the mortgage money only, under seotion 
72 of the Transfer of Propsrty Asi, which 


provides for sush eosís being resoverable as 


part of the mortgage money in oases where 
during ihe continuancs of ihe mortgage suah 
sosta are incurred. The renewed Kanom 
cannot be said to be thesame mortgage which 
existed before the renewal. It seems to me, 
therefore, that the first defendant's olaim for 
eosta Insurred during the continuanse of the 
former mortgage is unsustainable, Improve- 
ments stand on a different footing as, under 


(4) 83 Ind, Cas, 52; 80 M. L, J, 619; (1916) 1 M, 
W. N. 181, l 


gestion 5 of the Malabar Compensation for 
Tenant’s Improvements Ast, somponsation is 
provided for all improvements whether made 
hy the mortgages who is sought to be re- 
deemed and who somes within the definition 
of tenant under the Ast or by his predsces- 
sor in-interest or by former tenants, provid- 
ed they have not been already paid for. 

Iu the result, the appeal fails and is dis. 
missed with aosts, Time is extended till 
expiry of three months from the reseiph of 
records by the District Munsif’s Court for 
redemption. 

Napier, J.—I agree. 

M, C, P. 

Appeal dismissed. 





COALOUTTA HIGH COURT. 
ÁPPEALS FROM APPELLATE DEC«EES Nos, 658 
AND 6£6 To 599 cr 1918. 

July 5, 1920. 

Present: — Mr. Justice Teunon and 
Mr. Justice Newbould. 
CHAIRMAN or Tung COMMISSIONERS 


' or THE JOYNAGAR MUNICIPALITY — 


DEFENDANT—-APPELLANT 
versus 
Srimatt SAILABALA DUTTA PLAINTIFFS 
— SUBSTITUTED PLAINTIFF AND GTHERS— 


RESPONDENTA. 

Bengal Municipal Act (III B, C. of 1884), s, 85—~ 
“Circumstances and property within the Municipal- 
ity", interpretation of—“Circumstances”, meaning of 
—Income earned elsewhere but brought within the 
Municipality to be spent there by a resident taz-payer, 
whether liable to assessment. 


The words "within the Municipality" in section 
85 of the Bengal Municipal Act govern both "oir. 
cumstances” and “property”, and the word “circum. 
stances’ must be interpreted to be in substance the 
equivalent of “means”, [p. 812, cols. 1 & 2,] 

When a tax-payer, who is residentin his hold. 
ing within a Municipality, brings to his home in 
that Municipality the whole of his income, no 
matter where earned and no matter from what 
source derived, the income thus bronght within the 
Municipality there to be spent and enjoyed, becomes 
part of his “means” or “circumstances” within the 
Municipality and liable to assessment there under 
CAPE 85 of the Bengal Municipal Act. [p. 512, 
col. 2. 


Appeals against the deeree of the Firat 
Additional Distriob Judge, 24 Parganahs, 
dated the 2nd of January 1918, affirming 
the decrees of the Munsif, Seaond Court, at 
Baruipur, dated the 6th of Mareh 1917, 
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Dr, Dwarka Nath Mitter and Babu Hira 
Lal Ohucterbutty, for the Appellant. 

Babus Mokendra Nath Roy and Abinash 
Ohunder Ghose, for the Respondents. 

JUDGMENT, 

Trunon, J.—-These second appeals arise out 
of certain suits brought by tax-payers osou- 
pying holdings within the Joynagar Muni- 
sipality to have it dealared that the assess. 
ments made upon them by the OCommis- 
sionera in respeot both of personal tax under 
the provisions of sections 85 and 87 of the 
Bengal Munisipal Act and also of latrine fees 
or tax under the provisions of Chapter IX 
are illegal and «ultra vires. As regards the 
personal tax, the plaintiffs have sussseded 
in both the lower Courts, while as regards 
latrina tax they have failed in all oases 
but one. The appsala to this Court have 
been preferred by the Maunioipal Commis. 
sioners, 

As regards latrine tax, the point is a 
small one. The holding in question was 
valued at Ra, 486. The soale fixed by the 
Commissioner under the provisions of seation 
321 is 2 per sent, on the annual value, In the 
present oases the fee should, therefore, have 
been, say, Rs, 8-11-6, while the assessment 
is Re, 8-12-0, As it has been found that, as 
regards latrine tax or fees, the Commissioners 
have proseeded on eorreot prineiples we are 
of opinion that the above small error in 
ealenlation should not have been held to 
vitiate the whole assessment, The assess- 
ment will be redueed by the sum illegally 
added, that is, by a sum of six pies. 

The substantial question in the appeals 
then is, whether the plaintifis-respondents 
have susseeded in showing that, in assessing 
them to the tax upon persons, the Commia- 
sioners have asted otherwise than in acoord- 
anae with the provisions of the law. This 
question again depends upon the eonstrue- 
tion to be plaeed upon the words in sestion 
85 "acsordiug to their eireumstanees and pro: 
perty within the Municipality." 

It is now settled law [Deb Narain Dutt v, 
Ohairman of the Baruipur Muntcipality(1)] that 
the words "within the Munioipality" govern 
both "eiroumstanoes" and "property", and in 
the same ease Deb Narain Datia v. Chairman of 
ihe Baruipur Municipality (2) | and also in the 


(1) 12 Ind. Cas, 32; 39 C, 141. 
(2) 20 Ind. Cas, 264; 41 C, 168; 17 C. W. N. 1230; 
19 C. Lb. J, 206, 


ease of Ohatrman of Gtridih Municipality v. 
Srish Ohandra Mozumdar (8) it has further 
been held that the word “‘oircumstanoes”’ 
must be interpreted to bə in substance 
the eqivalent of “means”, In relianae on 
an earlier oases Kameahwar  Pershad v. 
Ohatrman of the Bhabua Municipultty (4) the 
sontention of the plaintifis-respondents here 
and in the Courts below was, and is, that 
the word “sirsumstanees’ (or "meana") 
within the Munisipality “must further be 
restriated to insome earned, or acorning 
from sourees, within the Munisipality.’’ On 
its own fasts the ease sited was, no doubt, 
rightly desided, but the essential distins. 
tion between that oase and the present 
gases is, that in the former the tax- payer, 
though ossupying a holding for business pur. 
poses within Bhabua, was resident elsewhere, 
while here the plaintiffs tax payers are 
resident in their holdings within Jaynagar. 
To their homes in Jaynagar they bring the 
whole of their inaome no matter where 
earned and no matter from what souree de: 
rived. ínoome thus brought within Jaynagar 
there to be spent and enjoyed, in our opinion, 
besomes part of their "means" or "eireum- 
stanses” within Jaynagar and liable to assess- 
ment there under section 85. 

Now, all that the plaintiffs have susesceded 
in showing is, that the Commissioners in 
making the assessments in question did nol 
limit themselves to ineome sarned, or 
derived from sourees within the Munieipality, 
but took into assount also the income brought 
into and spent within the Municipality. 
This, in our view, the Commissioners were 
entitled to do, and the plaintiffs have made 
no attempt to show that, when such ovt. 
side income is taken into assount, the assess- 
ments are inequitable. On the sontrary, the 
suggestion made that the Comissioners had 
asted arbitrarily and out of malice haa been 
negatived. 

In the result, with the slight modification 
indicated in the foregoing judgment in 
Appeal No. 696, these appeals are desreed 
and the suits dismissed with costs in all 
Courts. 

NEWBOULD, J,.—1 agree. 

Appeals decreed. 


(4) 27 C. 849; 14 Ind Deo. (N. s.) 556. 
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ALLAHABAD HIGH COURT, 
Orvit Rgvistos No. 6 or 1920. 
January 14, 1521. 

Present; —Mr, Justice Gokul Prasad. 
RAM CHARAN AND ANOTHER-—JUDGMENT- 

l VEBTORS——APPLIOANTS 
versus 
MEWA RAM — Dec:rn-Hotper— 


Opposite P-xty. 

Criminal Procedure Code i Act V of 1898), s. 195 
(6°, 171—Sanction to prosecute granted by Munsif 
— Additional District Judge, whether can revoke sanc- 
tion, ` 


A sanction to prosecute granted or refused by a 
Munsif can be revoked or granted by an Additional 
District Judge to whom the case is transferred by 
the District Judge. 

Addi. 


Civil revision from an order of the 
tional Distriot Judge, Mainpuri, dated the 
llth of September 1919. 

Mr. Baleshwart Prasad, for the Applicants. 

Mr. Benoy Mumar Mukerji, for the Op- 
posite Party. 

JUDGMENT,-—-Thisapplieation for revi- 
sion arises out of proeesdings taken under ges- 
tion 195 of the Code of Criminal Procedure. 
The opposite party dearee.holder put in an 
applisation for exesution. The judgment. 
debtora objested and it was found that 


some of the allegations made by the 
desreo-holder in that applisation for 
exesulion were inoorrest. The judgment. 


debtors thereupon applied for sanction to 
prosesute the desree-holder under seation 198 
of the Indian Penal Code. The Munaif 
granted the applisation. An. appeal was 
preferred fo the Distriet Judge whieh he 
transferred to the Additional District Judge 
for disposal. Hə allowed the appeal and 
dismissed the applieation for sanstion to 
prosecute. The judgment-debtors some here 
in revision and their sontention before ms 
i3 that the Additional D:striat Judge had no 
juvisdistion to hear the appeal, regard being 
had tothe provisionsof sestion 195, slansas (6) 
and (7), of the Code of Criminal Prosodure. 
Under the said clauses the order granting 
Banetion san be challenged in the Court to 
whish an appeal ordinarily lies from the 
decision of the lower Court. - 16 has to be 
borne in mind that proseedings taken by a 
Civil Court under sestion 195 of the Code 
of Criminal Prosedure are, in appeal and 
revision, deomed by this Court to be proseed- 
ings of a oivil nature and are, therefore, 
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givaraed by the rules relating to eivil oases. 
Ordinarily, when a District Judge transfers 
eases to an Additional Distrist Judge for 
disposal, the Additional Distriot Judge has 
the same powers in desiding those sases as 
the District Judga himself has. I see no 
reason why in the present oase whieh had. 
been transferred by the Distrist Judge to 
the Additional Distriat Judge for disposal 
the powers of the latter shoald be deemed 
to be more siraumsoribed than those of 
the Distriotb Judge himself. I think the 
Additional Distrist Judge was fully seised 
of the ease and as such had jurisdiction to 
pass sueh ordera as he thought proper. For 
a similar gase seo Mutsaddi Lal v. Mule Mal 
(1), The application in revision fails and is 
diamissed with costs, 
Application dismissed. 


(1) 13 Ind. Cas, 884, 9 A. L. J. 90; 84 A, 205, 





CALCUTTA HIGH COURT. 
OnturNAL Reviston No. 760 or 1920, 
Dasamber 1, 1920. 
Present: — Mr. Justioo Beaohoroft and 
Mr. Jastise Ghose. 

ABDUL HAMID AND O0T4ERS — FIRST Party 
—~PBLITLONERS 

versus mn 
YASIN MUNSHI AND OTHERS—ÍECOND | 


. Paaty—~Oprosite Parry, 
Criminal Procedure Code (Act V of 1898), s, 146-~ 
Final order, contents of —Land, description of. 


Where in a proceeding under section 145 of the 
Criminal Procedure Code, the Magistrate finds that 
one of the parties is in possession of the land in dig- 
pute, his final order should accurately describe the 
laud, by specifying the boundaries thereof, in order 
to show clearly exactly what landis covered by the 
order. [p. 515, col. 1.) 


FAOTS appear from the jadgment. 

Babu Manmatha Nath Mukherjes (with him 
Babu Protash Chandra Pakras:), for the Poti- 
tioners,—1I submit that the learned trying 
Magistrate should have given the firat party 
an opportunity to sross-examine the witnesses 
of the second party who were examined ha- 
fora the 15th of May. My clients have been 
seriously prejudised by reason of the learned 
Magistrate withholding suoh an opportunity. 
Fiya witnasses hava not at all bedn srose- 
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examined. This, I submit, in itself is 4 
suffisient ground for interfering with the 
learned Magistrate’s order. Secondly, there 
has not been a suffisient spesifisation of the 
landa in dispute in the order of the Magistrate. 
This vitiates the said order. His language 
does not make it quite alear to what portion of 
the lands his order is limited. If my elients 
intend in future to establish their right by 
means of a civil suit, it will be absolutely 
impossible for them to define in their plaint 
the land in respeot of which they will sue. 
The written order should be presise in terms 
and somplete in itself. Refers to Mohesh 
Sowar v. Narain Bag (1). 

Bubu Nabin Chandra Pal for Babu Gopal 
Ohandra Das, for the Opposite Party.—1I snb- 
mit that the first objestionof my learned friend 
is groundless, It cannot be said that the 
learned Magistrate acted arbitrarily. More- 
over, this objeotion of the other side sannot be 
regarded as a enuffisient ground for interfering 
with the Magistrate's order. As regards the 
specification of the lands in dispute, refers to 
Gordon Sims v. Johurry Lal (2). Want of 
spesification of boundaries or area is not a 
suffisient ground for interference. There is 
no negessity for sgesifioation as the parties 
knew the lands as to which there was the 
dispute, See Hurendro Narain Singh Chow: 
dhury v. Bhobant Prea Baruant (3). 

Mr. M. N., Mukher;ee replied. 


JUDGMENT, 

Beacsorort, J.-—This Rule was issued at 
the instanoe of the first party. It salls 
upon the Magistrate and the second party to 
show aruse why an opportunity should not be 
given to the frat party to cross examine the 
witnesses of the sesond party who were exa- 

mined before 15th May 1920, and also why, 
in the order made, the boundaries of the lands 
found to be in the possession of the séeond 
party should not be specified, 

With regard to the first point it appeers 
that on 15th May five witnesses who bad 
been exsmined on behalf of the seaond party 
were to be sross.examired. Tke Senior 
Piesder who appeared on behalf of the first 
party epplied to the Magistrate to allow him 
to postpone his eross-examinaticn till a later 
date as he was engaged elsewhere. The 


(1) 27 O. 981: 14 Ind. Dec, (N. s.) 642, 
(2) 50. W N. 56%. 
(8) 11 C. 4.2; b Ind, Deo, (N. s.) 1267. 
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Magistrate does not appear to have fully 
appreciated the applisation. However, whe- 
ther the mistake was that of the Magistrate 
or whether it was that of the Pleader, the 
Pleader was under the impression that his 
applieation had been granted and he went away. 
The result wae, that these five Witnesses were 
not sross-examined. The Magistrate being 
under & misapprebension as to what had 
happened proceeded to dispose of the sase in 
favour of the second party. It may be that the 
Senior Pleader did not make his application 
sufficiently intelligible to the Magistrate Pos. 
sibly, this would not in itself be a sufficient 
ground for interfering with the Magistrate's 
order, but as we think the Rule ought to be 
made absolute on the second ground, we think 
the ends of justice will be met if, at the same 
time, we direet the Magistrate to allow the 
five witnesses who were examined on behalf 
of the seeond party, before l5th May to be 
cross-examined before the final order is 
made. 

Now, to oome to the sesond point. That is 
in effeet that there has not been a snffisient 
specification of the lands in dispute in the 
Magistrate’sorder. Inthe proceedings no donbt 
the lands are sufficiently gpecified by reference 
to certain numbers of the Settlement Record; 
butit appears that the Magistrate has not 
made his final order with regard to those two 
numbers but bas limited it to a portion of the 
lands covered by those two numbers, and his 
language does not make it slear to what 
portion of the lands his order is limited. 
What he says is: “I deolare that the parti- 
eular lands only in dispute are in possession 
of and eultivated by the sesond party and 
they will remain in possession till evieted 
therefrom in due course of law." This - 
obviously is indefinite, while it is nesessary 
that it should be olear exactly what land is 
covered by the Magistrate’s order. It is 
objeated on behalf of the first party that if, 
they are driven to bring s eivi) euit in future 
to establish their right it will be impossible 
for them to define in their pleint the lard in 
reepest of whioh they rue. That seems to 
me to be a very cogent objection. The 
Magistrate has given an explanation i in whish 
he cays that the areas in the posreseion of the 
second pariy are defired in the hukumnamas 
whieh baye been filed on their behalf. The 
Di tries Mr gistrate in forwarding the ex- 
planation of the trying Magistrate, rightly, 
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Mi my opinion, observes that he does not 
l Sonsider the definition in the hutumnamas 

Sufficient for the purpose of the proseedings, 
and obviously it would not be sufficient 
besanse if any interpretation of the order is 
required in future that interpretation ought 
not to require a reference to matters which 
have been given in evidenss in these proceed. 
ings. On behalf of the opposite party it has 
been contended that it has been held in this 
Court that if the parties know what is the 
subject-matter of the dispute this Court 
ought not to interfere, and we were referred 
to the oases of Gordon Bims v, Johurry Lal (2) 
and Hurendro ‘Narain Singh Ohowdhury v. 
Bhobant Prea Baruant (8). But in both of 
those oases, although the land was not defined 
by boundaries, the parties knew exactly what 
the dispute was about and the final order was 
in respest of the whole of the subject. matter. 
Here, as I have pointed out, the final order 
purports to be in respect of only a portion of 
the subject-matter, In the oasa of Mohesh 
Sowar v. Narain Bag (1), Prinsep, Ją observ- 
ed:— {tis absolutely neoessary, as has been 
held by this Court, that the written order 
should be correct and complete in its terms.” 
The learned Judge was there referring to the 
initial proseedings in the oase, But if there 
is a variation between the initial proseeding 
aud the final order, it is just as nesessary 
that the final order should be somplete in its 
terms, It may be that, in the siroumstanses 
of this sase, it will be somewhat diffisult for 
the Magistrate to define by boundaries, the 
exast area which he finds is in the possession 
of the second party beeause it appears that 
the landis on the bank of a b; and the 
eulturable land varies in the very nature of 
things from time to time. That might bea 
reason for the Magistrate to hold that pro- 
eeedings under section 145 are not appro- 
priate prooeedinga in the sase of the partieu- 
lar dispute, and that resourses to ssation 107, 
Oriminal Prosedure Code would be more 
appropriate. Ba that as it may, as the order 
is it is incomplete. We, therefore, set aside 
the order of the Magistrate and direst him 
to draw up a proper order spesifying exaatly 
what is the land whish he finds to be in the 
possession of the aesoud party and which he 
intends to be eovered by his order, if he still 
finds that party to be in possession, As we 
have already remarked, as it is neasasary for 
him to re-open the proseedings, he will give the 
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first party an opportunity of oross examining 
the five witnesses of the second party who 
were examined before 15th May and then 
make his final order. 


Gross, J.—1 agree. 
Order set aside, 


PATNA HIGH COURT. 
ORBIMINAL MISGELLANEOUS CasE No, 3 
or 1921. 

February 21, 1921. 
Pres mb; —Mr. Justice Jwala Prasad, 
TEJ NARAIN SINGH— 

PETITIONER 
versus 
EMPEROR tarovau Bhat DINESHWAR 


PRASAD —Opposire Party, 

Bengal Municipal Act III of 1884', s, 60— 
Municipality, servant of, convicted — Appeal to District 
Magistrate—District Magistrate, unconcerned with 
Municipality, receiving copies of proceedings thereof, 
whether debarred from hearing appeal. 


Where a District Magistrate is not in any way 
concerned with a Municipality, the mere fact that 
he receives copies of the proceedings of the 
Municipality in his capacity as official head of the 
district, would not debar him from hearing an 
appeal against the conviction ofa servant of the 
Municipality. [ p. 517, col, 1.] 

` Applieation for the transfer of a criminal 
appeal pending on the: file of the Distriet 
Magistrate, Parnes, 

FAOTS., ~The assused was the Head Clerk 
in the offisa of the Municipality of Forbes» 
ganj, On the report of Bhai Dineshwar 
Prasad, the Vise-Chairman, the Munisipality 
sanstioned his prosesution and, soon after, 
as required by  seotion 60 of the Bengal 
Municipal Aot, forwarded a onpy of these 
prosesdings to the Distrisó Magistrate. It 
was alleged that the District Magistrate 
of Purnea has & gereral power of control 
over the affairs of the Forbesganj Mannoi- 
pality. 

sestion 60 
as follows:— 

“A copy of the minutes of the proseetings 
of all meetings of the Oommissionera 
referred to under seotion 43 shall be forth: 


of the Municipal Ast runs 
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with forwarded by the Commissioners to 
the Magistrate of the Distriet." 

Messrs, Yunus and Nawal Kishore J'rasad, 
for tho Petitioner. 

JUDGMENT —This is an application 
for the transfer of a criminal appeal pend: 
ing before the  Distriet Magistrate of 
Puornea. l 

The petitioner is the Head Clerk of the 
District of Furnea, The prinoipal grounds 
urged before me in support of the petition 
are, (1) tbat tbe Distriot Magistrate as 
eneh having the sontrol of the affairs of 
the Forbesgani Municipality, at whose ir- 
stance the petitioner was progeoufed, is inter- 
ested in the esse, and (2) that the Distriot 
Magistrate possesses extra judicial knowledge 
of the ease through reports and personal 
interviews with the cfisers of the Munisi- 
palil y. 

As to the first, relianeo bas been placed 
upon section 60 of the Bengal Munisipal 
Ast under which .& copy of the proceedings 
of all meetings of the Commissioners ia for. 
warded by the Commissioners to the Magis- 
trate of the distriet. The present Distriat 
Magistrate took sharge of the districh on 
the 15th April 1920 and the Munisipality 
resolved to prosecute the Head Clerk in a 
meeting of the 30th April and a scopy of 
the proceedings of the meeting was sent 
to him for information under the said 
section, Admittedly, the Distrist Magiatrate 
is not the Chairman cf the Municipality 
and the Municipality is not, therefore, under 
hia control. The fact that he receives, as 
the head of the district, copies of the pro- 
ceedings of the Municipality does not 
make him an interested party in the oase, 
Under section 556 of the Code of Criminal 
Prosedure, no doubt, no Judge or Magis- 
trate personally "interested shall try any 
oase or appeal The explanation to that see- 
tion says that, “A Judge or Magistrate shall 
not be deemed to bea party, or personally 
interested, within the meaning of thia seo- 
tion, to or inany ease by reason’ only that 
he is a Municipal Commissioner or other. 
wise concerned therein in a publio eapaoity, 
eta," Bo that, even if the Distriet Magistrate 
were a Moniotpal Commissioner, merely 
because of that he would not have been 
debarred from hearing the appeal. Far less 
ean he be debarred from hearing it merely 
because be receives copies of the proceedings 
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of the Municipality in his cffiaial eapaeity* 
I have oarefully considered a)l the sages 
bearing on the snbieat: Nistarint Debt v. A. 
O. Ghese (1), Queen- Empress v, Ervgadu (2), 
and Kishori Gir v. Ram Narayan Gir (3). In 
the first two oases the Magistrate was the 
Chairman or the exesutive head of the 
Municipality and evidently had a direct 
control over it. In the third case the Distrist 


Magistrate was in obarge of the Court 
of Wards whieh was interested in the 
care. 


The prineiple upon whioh the aforesaid 
eases were desided was stated in the case 
of Ser-eant v. Dale (4), In that oase the 
Bishop was the Patron of the benefise whioh 
initiated the proceedings and, consequently, 
it was held there by Lush, J.. tbat there 
was a real interest in tbe oase so as to 
diequalify him from acting, asa Jusíice, 
The prinoiple of that oase will not apply 
to tbe present oare where the District 
Magistrate is not & Chairman or a Come 
missioner of the Muniaeijpality, The presert 
ease is governed by tbe deoision of Field 
and Cave, AJ, in the ease of the Reg, v. 
Hendsley 15) wherein they observed: “it is 
not enongh to show merely that an adjudi. 
catirg Justiee is a member of the Town 
Council, and, as such, bas a petuniary 
interest in the result of the aomplaint or 
infcrmation, or that he is a member of the 
Corporation whieh is charged with the duty 
of proreauting the offence whieh he sits to 
adjudisate upon, but that in order to dig- 
qualify the Justiee if must be established 
that he has such a snbstantial interest 
in the resolt of the hearing as to make 
it likely that he bas & real bias in the 
matter. In our opiniov, there is in this sase 
no ground whatever for saying that there 
was any such substantial interest or likeli: 
hood of real biasand sonseyuently the rule 
must be made absolute,” Vide also the oase 
of the Reg. v. Lee (o). xn 


- 


(1) 23 C, 44; 1Z Ind. Deo. (N. s.) 20. 

Xn 15 M. 87; 2 Weir 320; b Ind, Dec. (N.s) 
497. 
(8) 8 0. W. N. 77:1 Cr L. J, 48. 

(4) (1876) 2 Q, B. D, 658; 46 L.J. Q. B. 781, 87 
L. T. 153. | 

(5) (1881) 8 Q B. D, £83; 511. J. M. C. 187; 30 
W. R. 868; 46 J. P. 119. 

(6) (1882) 9 Q. B. D. 894; 30 W. R. 760; 47 J, P, 


+ 
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I, therefore, hold that the Distriet Magis- 
trate is not in any way disqualified from 
hearing the present appeal before him by 
reason only of a eopy of the proseedings of tha 
Municipality having  bsen submitted to 
d uuder meotion 60 of the Manisipal 

et. 

The next ground ia baseless, inasmuch 
as the Distriet Magistrate has refuted any 
extra-judicial knowledge having been 
reaeived hy him through the reports and 
personal interviews with the offisers of the 
Munisipality. In the ease of Rasha Kantz 
Laliv. Musammat Nazsyma Begum (7) tha trans- 
was granted because the Sub Divisional 
Magistrate of Nawadah had obtained extra- 
judicial information in various matters and 
he had involved himself in the proseedings. 
In the cireumstanees of that oase it was 
held that, although there was no rerson to 
believe that he had any bias against one 
party or the other, but that ib was 
desirable in the interest of justiae that the 
ease should ba tried by some other Magistrate. 
That ease ia not anplisable to the present 
ease where the Distrist Magistrate has 
nothing to do with the ense and is not in 
any way eoneerned with the Munisipality 
exsepting as a District Magistrate and head 
of the distrist, 

Both these grounds, thereforo, fail and the 
application is accordingly rejected. 


Application rejected, 
(7) 11 0. W. N. celxif (262). 


CALCUTTA HIGH COURT. 
CriminaL Revision No, 976 or 1920, 
January 11, 1921, 
Freseni :— Mr. Justice Teunon and 
Mr. Justice Ghose. 
SURAJ MULL AGARWALLA-— 
PETITIONER 
VETENS 
EMPEROR, ON THS COMPLAINT OF T3E 
ASSAM RAILWAY & TRAD.NG 


Co., Lrp.— Oerosrre Parry. 
Criminal Procedure Code (Act V of 1898), s. 188 
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—Building obstructing view of Railway Signals— 
Olaim in gnod faith of right to erect building—Order 
for removal of building, legality of. 


Petitioner erected a building on land which had 
been in his posssssion for a number of years: the 
building was erected close to a Railway Station at 
a spot where there was a bend or curve in the 
Railway line and by reason of the bend or curve it 
obstructed the view of the HomeSienal from the 
Distant Signal. In a proceeding under section '38 
of the Criminal Procedure Code, petitioner claimed 
the right to erect the building on his own land, 
but he was directed to remove the building: 

Held, that, as the petitioner had put forward his 
claim in good faith, the order for removal of the 
building could not be maintained, [p. 618, col. 2.] 

Rule against the order of the Deputy 
Oommissioner, Lakhimpur, dated the 16th 
Ostober 1920, 

FAOTS appear from the judgment. 

Sir Asutosh Ohaudiuri (with him Babus 
Manmatha Nath Mukher;iee and Panna 
Lal Ohatieriee), for the Patitioner,—The 
Deputy Commissioner of Lakhimpur passed 
the order in question on the petitioner 
before your Lordshios under section 133, 
Criminal Peasadure Code requiring him to 
oause a partionlar masonry structure to ba 
removed, whiah is said to obitruat toe view 
ofthe Home Signal from the Distant Signal, 
I submit that this is not an unlawful ob. 
strastion and, moreover, it does not stand on 
a onblis plasa and s3 the order under section 
133, Criminal Proosdure Oode, is bad in law 
and must be set aside. Tha other aide cannot 
diapute the faot that the building has been 
on this partieular plot of land which has 
been in the possession of the petitioner for 
a large number of years. The aite of this 
masonry building is within the paita granted 
to the petitioner by the Rsvenue Authorities 
of the distriet. Under the ciroumatanoaas, the 
alleged obstrustion doea not some under the 
purview of sestion 133, Criminal Prosedare 
Oode. Apart from that, the elaim put for. 
ward by the petitioner of eracting the building 
on hia own land is made bona fide, That also 
ought to weigh with your Lordships, 

Mr. S, R. Das (with him Babu 
Ambikapada | Ohaudhuri), for the Opposite 
Party, —The Rail way Administration 
olaim the site on whish the building 
stands to belong to them. The grant of a 
patta by the Revenue Authorities was a mis- 
take. Moreover, on the fastsfound the ob. 
strustion is admitted, and this has led to 
great ineonvenisnee and so the Dapaty Qom- 
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missioner was approashed to pass orders 
under sestion 133. I submit the sase made 
out by the opposite party is very clear and 
leaves no room to doubt the justise of the 
order of the learned Deputy Commissioner, 

Sir A. Ohaudhur: was nct ealled upon. 

JUDGMENT.—This Rule is  direoted 
against an order made or purporting to be made 
under the provisions of seetion 133, Criminal 
Prosedure Code. The order was made by 
the Deputy Commissioi.er of Lakhimpur, on 
the 16th Oetober of last year and was made 
at the instance of the Administration of a 
Railway, known as the Debru Sadiya Rail- 
way. It appears that at a station, known 
as Tin Snkhia, the Down Home Signal 
and the Down Outer Signal are plased 
on a surve in the Railway line and within 
this bend or surve has been built by 
the petitioner before us a masonry building 
whish, by reason ofthe bend or surve, obstruots 
the view of the Home Signal from the Dis- 
tant Signal. The order somplained of by the 
petitioner dirests him to remove this build. 
ing in so far as it so obstruets the view of 
the one Signal from the other. 
` It has been found on evidence, and has not 
been disputed before ur, that the bnilding 
in question whieh was sompleted some time 
in Maroh last year is built on land whieh 
has heen in the possession of the petitioner 
for a oertain number of years, It has also 
been shown, and it is not disputed, that the 
site of this building is within the lease or 
paita granted to the petitioner by the 
Revenue Authorities of the Lakhimpur distrist 
.Bome 20 years ago. 

On these findings it eannot be disputed 
and, indeed, the learned Oounsel appearing 
on behalf of the Railway Authorities or the 
Crown is not prepared to contend, that the 
elaim made by the petitioner in this case, 
that ia to say, his right to erect this building 
of such heigbt as he found neoessary for 
the purpose cf his business is one made in 
good faith, No doubt, the Railway Autho- 
rities claim that the site of the building is 
‘within the land belonging to the Railway 
and reserved for their use, and they further 
sontend that the grant of this patta by tha 
Revenue Authorities to the petitioner or hia 
predecessor in-interest was a mistake made 
by the said Authorities But that does not 
affest the essential question or rather one of 
the essential questions in this ease, namely, 
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whether the olaim put forward by tbe peti- 
tioner ia one put forward in good faith. As 
we have already said, tbat it is a olaim put 
forward in good faith cannot be disputed. 
Under the ciroumstancer, (apart altogether 
from the question whether on the fasta 
found the obstrnetion of the view of one 
Signal from another Signa), the obstructing 
obstacle being ereeted not on the Railway 
lice itself but on a eite which must at present 
be regarded ds belonging to the petitioner 
falls within the ssope of section 133 of the 
Code of Oriminal Prosedure or not), in view 
of the olaim put forward in good faith by 
the petitioner the order of the Deputy Com. 
missioner cannot be sustained, 

We, therefore, set aside his order and make 
this Rule absolute. 


Rule made absolute, 


PATNA HIGH COURT. 
CrisinaL Revision No. 41 or 1921. 
Febrvary 3, 1921. 
Present:—Mr. Justice Jwala Prasad. 
DAMRI M:AN AND OT&EES— PETITIONERS 
veraus 


EMPEROR —O»rrosiryE PARTY. 

Bengal Public Gambling Act ‘Il of 1867 B. O.), 
ss. IH, lla—"Ring game", whether game of skill or 
chance—Finding of Magistrate— Error—Intevference 
by High Court, when permissible. 


A fnding on the question whether the "Ring 
game" isa game of skill ora game of chance isa 
finding of fact, and unless the agistrate has com. 
mitted any grave error in arriving at the finding, 
the High Court wil not interfere, [p. 619, col. 2] ` 


Criminal revision against the order of the 
First Class Deputy Magistrate, Patna City, 
dated the 21st September 1920, & motion 
against which order was rejected by the 
Sessions Judge, Patna, dated the 18th Novem- 
ber 1920, 

FACTS,.—The aseused were oonvieted by 
the First Olass Deputy Magistrate of Patna 
City order section 11 of-the Bengal Gam- 
bling Aot, II of 1876 and senteneed to psy 
various amounts of fines for sondnoting a 


‘game known as the “Ring game.” ‘The 


Voi. TXT; 
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“method of the game as desoribed in the 
judgment of the learned Deputy Magistrate 
was As follows :— 

The aesoused used a table or fakhiposh on 
whieh were pegs with knobs to which sheap 
articles were attashed. The players threw 
‘rings and whishever they hooped, they got 
‘the prizes assordingly. The table was kept 
in & slanting position. It was 3 feet high 
and the players threw the rings from a 
distance of 3 feet. 

The aseused moved the Sessions Judge of 
Patna for a referense to the Honourable High 
Court but failed. The follo zing is an extract 
from the order of the learned Judge; — 

lt appears that whether the Ring game 
is a game of chanae or of skill depends upon 
the eonstrustion and arrangement of the 
board upon whioh it is played. In 
any given sase the question of whether it 
is a game of skill is essentially a question 
of fast. In this ease the learned Magistrate 
found that the game as played by the appli- 
eant was a game of ehans6. , . . ,. a.a.. 
The proseention evidence shows that th 
game as played in this case with a slanting 
table, was a similar game to that whish was 
held to be a game of shanaa by the Oaleutta 
Tow Court in Ram Newaz Lal v. Emperor 

Desa 

The aseused thereupon moved the High 
Oourt and obtained the present Rule, 

Mr. N. K. Baneri, for the Petitioners. 

The Assistant Government Advosate, for 
the Crown. ; 

JUDGMENT.—-The petitioner has been 
eonvioted under sestion ll of the Gambling 
Aat (Aot II of 1867) as having been sonsern- 
ed with sondusting a game known as the 
"Ring game." l 

The sonvistion is shallenged on the ground 
that the game iu question is nota game of 
ehause but is of skill and hence it is outside 
fhe purview of the Gambling Ast. The eon. 
tention is based upon sestion lO of the Aat 
whieh has now been substituted by seation 
lla by virtue of the amendment by 
Ast IV of 1913. That aestion says: ‘* No. 
thing in this Aat shall apply to any game of 
mere skill whereaver played." The question, 
therefore, for determination ie, whether the 
“Ring game” in question is a game of mere 
skill The game is played in the following 


(1) 23 Ind, Cas. 434; 16 Or. L, J, 210. 
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manner:—There are placed on a sertain 
stand eertain soins and wooden pegs with 
koobs on the top and the playera have to 
throw rings over ons of these pegs.” The 
game, no doubt, requires a eertain amount of 
skill and there is also a sertain amount of 
ehanes. Itis to be determined whether the 
main element in the game ia one of skill or 
of ahanee. If the preponderating element is 
of ehanse, then it would some under the Aet, 
otherwise if will not. It depends upon the 
eonstrustion of the table, the position thereof, 
the oireumferenos of the rings and the 
various other things, to see whether the 
game is one of shanee or of skill There: 
fore, the question is a question of faet in 
eash ease, In this view the sonflioting rul. 
ings sre all resonsilable— Vide Hart Singh 
King-Himoperor (2), Bangali Shah v, Emperor 
(3), Ram Newae Lal v. Emperor (1) and 
Ahmad Khan v. Emperor (4). |n the 
present esse the Magistrate has held that the 
table was kept in 8 slanting position and 
that the rings were not wide enough to enter 
the knobs. He also took into sonsideration 
the fast that the eonditions imposed upon 
the petitioner by the Superintendent of 
Polise were not fulfilled, In  eonclusion 
ihe Magistrate held that the game in quos. 
tion, started and sonduoted by the petitioner, 
was a game of ehanee. This is a finding of 
fast, "There is nothing to show that the 
Magistrate o»mmitted any grave error in 
arriving at this finding. Upon this finding 
the legitimate legal aonsequsnes must follow. 
that the game in question was nota game cf 
mere skill and was not, therefora, exempted 
from the applisation of the Aab by virtue 
of sestion ll (a) after amendment of section 
10 of the old Ast, The view taken by 
the Magistrate as well as the learned Ses- 
sions’ Judge is, therefore, sorrest and must 
be upheld. The application is rejected. 


Application re,ect3 i, 


(2) 6 0, L. d. 703; 6 Cr. L. T. 421. 

(3) 20 Ind. Cas, 612; 40 C. 702; 17 C. W. N. 888; 
14 Cr. L. J. 452. 

(4; 12 Ind. Cas, 988; 34 A, 96; 8 A. L. J. 1262; 12 
Cr, L. J. 612. 
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RAJANI KANTA DE V, DEBENDRA NATH SINGH ROY, 


CALCUTTA HIGH COURT. 
Criminar Revision No. 534 or 1920, 
November 2€, 1920. 
Fresent:.—Mr. Justice Beashoroft and 
Mr. Justiee Ghose. 

RAJANI KANTA DE AND OTSER3— 
Figst PARIY— PETITIONERS 

i versus 
DEBENDRA NATH SINGH ROY AND 
orugRS—-SEGONpD Pat vr— Opposite Party, 
Criminal Procedure Code (Act V of 1898), s3. 145, 
439-— Magistrate, power of, to decide whether he has 
jurisdiction— Decision, whether open to interference by 
High Court. 


A Magistrate hag jurisdiction to decide whether 
the land, the subject-matter of a proceeding under 
section 145, Oriminal Procedure Code, is within the 
local limits of his jurisdiction, and where rightly or 
wrongly, he comes to the conclusion that the land is 
nob within his jurisdiction and passes an order 
dropping the proceedings, his act does not amount 
to afailure to exercise jurisdiction, to enable the 
High Court to interfere in revision. 

Rule against the Sub- Divisional Officer, 
Kalna, District Bard wan. 

FAOTS appear from the judgment. 

Babu Manmatha Nath Mukherjee, for the 
Petitioners. The petitioners were the first 
party in a proseeding under sestion 145 of 
the Criminal Prosedure Code, The proceed. 
ing related to 300 dzghas of land in the 
Distrist of Burdwan, The Snb.Divisional 
Magistrate of Kalna has dropped the proceed. 
inz on the ground that the subjest-matter 
in dispute does fall within the jurisdiation 
of Distrist Magistrate, The lands are bounded 
onthe east by the river Bhagirathi, The 
Civil Court as well as the Settlement Depart. 
ment both think that the lands lie wiihin the 
Burdwan Diatriot. The learned Magistrate, 
however, holds that they appertain to District 
Nadia. I submit that the finding of the 
. Magistrate is slearly wrong in view of the 
opinions of the Settlement Department and 
the Civil Court whieh ought to have been 
accepted as eorreat. My point, therefore, is 
that the learned Magistrate has failed to 
exeraise his jurisdiction in the matter in 
which he had elesr jurisdistion in law, In 
that view I would ask you to interfere under 
sestion 107 of the Government of India 
Ast, 1915. 

Babu D. N. Bagchi, for the 
Party, was not called upon to reply, 

> JUDGMENT. 

Beacacrort, J.——The Rule was issued at the 


Opposite 


instanee of the first party in a próseeding 
under seetion 145, Criminal Proeedure Code, 
The dispute related to a large tract of land— 
some 300 b/ghas in extent, The Snb- 
Divisional Offieer of Kalna, in the Burdwan 
Distrist, proceeded, in the first instance, to 
deal with the matter as ifthe land in dispute 
was within his jurisdietion in spite of an 
chisstion by the second party that the land 
was within the Nadia Distrist. The seeond 
party then eame up to thia Court and obtain- 
ed an order from this Court that the 
Magistrate before proceeding with the merits 
of the ease, shculd deoide, whether the land 
lay witbin the loea] limits of hia jrurisdiotion 
or nof. The Magistrate haa now decided 
that the land is without his jurisdistion. 
The fi»a& party has obtained this Rule calling 
on the Magistrate and the opposite party to 
shew eanse why the order should not be set 
aside on the ground that the land in disputs 
is within the jurisdistion of the Burdwan 
Court and not within the Nadia  Distrief, 
it is argued that the Magistrate has some to 
an insorreat finding as to his jarisdiction and, 
having eome to this finding, has failed to 
exercise his jurisdistion, in that he kas 
dropped the proseedings. It seams to me 
that this is a matter in whieh this Oourt 
cannot interefere, The Magistrate had 
jurisdistion to decide whether the land lay 
within the Iceal limita of his jurisdiation 
or not, He has, rightly or wrongly, come 
to the aonelusion that the land is not 
within the loeal limits of his jurisdietion. 
That is & matter whioh depends entirely 
on the finding of fast as to whether the 
land lies within the Burdwan Distrist or 
within the Nadia Distriat. Having some to 
that finding of fast, that the land is in tbe 
Nadia District, whether the finding is right © 
or wrong, he was bound to pasa the order 
which he has passed and we cannot interfere . 
on the ground that he has passed the 
order without jurisdiction. That being the 
state of faets, in my opinion, this Rule must 
be discharged. 


Grose, J.—I agree, 
Rule discharged. 


Vel, LXI] 
ABHUTOSH GANGOLI f, BRIJ NARAIN LAL, 


ALLAHABAD HiGH COURT, 
URIMINAL Revision No. 205 or 1921. 
April 9, 1921, 

Present :—Mr. Justice Ryves. 
ASHUTOSH GANGOLI~—<Appricaat 
versus 


BRIJ NARAIN LAL—Opposire PARTY. 

Criminal Procedure Qode (Act V of 1898), 8.1476 
—Penal Code (Act XLV of 1850), & 193—Perjury 
—BSanction io prosecute, whether should be given to 
private person—Offence, facts necessary for conviction. 


As a rule, a Court ought not to give sanction 
to a private individual to prosecute for perjury; 
if the Court before whom perjury has been com- 
mitted is of opinion that it should be tried, ib 
should, under section 476 of the Criminal Procedure 
Code, order the prosecution of the person whom ib 
thinks guilty {p, 521, col. 1.] 

A person cannot be convicted of perjury for 
having acted maliciously or for having failed to 
make a reasonable inquiry with regard to the acts 
alleged by him to be true. It must be proved 
that he made some statement which he knew to 
be false, or which he did not believe to be true, 
[p. 522, col. 1.] 


Oriminal revision against the order of the 
Sessions Judge, Allahabad, dated the 17th 
of January 192], 


Mr. A. Sanyal, for the Applioant. 
Mr. G. P. Boys, for the Opposite Party. 


JUDGMENT,.—This is an application by 
Ashutosh Gangoli to set aside a prosesution 
for perjury sanotioned by a Magistrate of the 
First Class of Allahabad and upheld by the 
learned Sessions Judge. 


it has besn pointed ont over and over 
again by this Court that, if a Court before 
whom perjury has been sommitted whieh it 
thinks should be tried, it should order the 
prosesuticn of the person whom it thinks 
guilty under sestion 476 and as a rule not to 
give sanetion to a private individual. The 
offense of perjury, if any, was committed on 
the 8th of September last in the Court of 
Mr, Bain. Mr. Bain's order aoequitting the 
accused in. that ease was dated the 2*th 
September 1910. The applisation for sanstion 
to proseoute was made in his Coart on 
the 3rd of November 1920 and on the Ist 
December it was granted. The appeal was 
dismissed by the learned Sessions Judge on 
the 17th January 1921. An application 
against that order was written out and an 
ofise report of this Court was taken on the 
21«& January 1921. As a matter of faot, 
the application was not filed in Court until 
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the 14th of Marsh 1921. Shortly before this 
applieatión it &ppears that the complaint in 
the oase was filed. There has, therefore, been 
eonsiderable delay on both aides and one san 
only conjeoture as to what has been going on. 
The applicant here lost a bieyole and reported 
the loss at onse ina letter to the manager of 
Messrs. Wheeler & Oo., in whieh firm he 
was employed. The letter shows that he 
had & very ascurate knowledge of his bisyale 
and its eomponení parta. Subsequently, it 
appears that he saw in the shop of Brij 
Narain Lal,a bisyale repairer in Colonelganj, 
two bicyoles and apparently satisfied himself 
that parts of his atolen bisyele had been put 
together tc make up two bisyeles in the shop. 
He assordingly complained to the Police and 
the Poliee sant up Brij Narain Lal for trial. 
Bafore the Magistrate applieant here very 
positively identified eertain portiona of the 
bieyole whioh ke elaimed to bə his, For 
instance, he said that the left-hand grip on 
the first bieyele was his and the other wag 
not, that he identified it by oertain sora- 
tohes, and he said that the frame of the sgsond 

bike" was his. The Magistrate wag 
satisfied that, at any rate, as regards the 
parts claimed by the applisant and identified 
by him as his were certainly not his and this 
was spesially so in the oase of the frame 
which was found to measure 24 inehos 
whereas it had been deseribed by the appli. 
oant in his letter to Messrs Wheeler and Co. 
as 27 or 28 inshes, But this description 97 
or 28 inches seems to indicate to me that the 
applicant was not sertain, at any rate, within 
an inah of the size of his frame, On the 
application having been made for sanction 
the learned Magistrate said: "There does not 
seem to baye baen any malise in the 0880, 
The complainant did not mention aseused’s 
name either as the gailty man norasa Suspeaot 
and if was only when he thought he identified 
parts of his bioyole that he reported against 
him.” He, therefore, held that there wasa 
eomplete answer to any charge under seetion 
211, Indian Penal Oode, but on the question 
of perjury he goes on to say; " [t is, therefore, 
not elear to me how he ocould.identify as his 
before this Court parts whiah sould under no 
sirsumstanees whatever belong to hig 
bisyole.” On appeal the learned Sessiona 
Judge, without oonsidering whether the 
applicant had deliberately eommitted per: 
jury; seems to have taken into aesount ga 
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guggestion which had not been made by 
anybody up till then. He said, “He may 
have a dishonest intention of re-plasing his 
bieyole which was stolen by another whioh he 
knew well did not belong to him." I can see 
nothing in the record to justify any sueh 
supposition, I, therefore, think the learned 
Sessions Judge has somewhat misdirested 
himself on the point. I aesept the dictum of 
Mr. Justiee Piggott in Muhammad Ishaq v. 
Emperor (1), namely, that a man eannot be 
eonvisted of perjury for having acted 
malieiously or for having failed to make & 
reasonable inquiry with regard to the acts 
alleged by him to be true. It must be proved 
that he made some statements whioh he 
knew to be false and whieh he believed to 
be false or which he did not believe to be 
true. It seemsto me impossible to hold that 
it ia at all likely that a trial in this ease 
will end in eonviotion. However strong 
suspicion there may be against the seoused, 
lam not atall satisfied that a Court could 
bold that he knew that what he was saying 
was false. lam quite sure that the appli- 
eant who is & young man and who bas 
suffered, I have no doubt, considerably 
‘during the course of the last few months, will 
take warning how he gives evidenee in 
future. I allow the appliostion and set aside 
the order of sanotion. 
Application allowed, 


(1) 26 Ind, Cas, 381; 36 A, 862; 12 A. L. J, 5&0; 15 
Cr. L. J. 579, 





CALOUTTA HIGH COURT. 
CRIMINAL APPEAL No. 285 or 1920. 
August 5, 1920. 

Present:—Mr. Justice Riehardson 
and Mr. Justiee Ghose. 

In ihe matter of FAEZULLA— 
APPELLANT, 

Penal Code (Act XLV of 1860), s. 34—Acts done 
.by several persons in jurtherance of common intention 
— Principle of liability. 


Section 84 of the Penal Code merely lays down 
& principle of liability, and does nob create a 
distinct offence [p. 523, col. 1.] 

When two or more persons join actively in an 
assault œa a third person, they are directly res. 
_ponsible for the injuries caused to the extent to 
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which they had a common intention to cause those 
injuries, and what their common intention was 
a i gathered from the circumstances. [p. 528, 
GOl. .. 

Criminal appeal against the sonviation and 
sentence passed by the -Sessions Judge, 
Sylhet, dated the 12th April 1920. 

Babus Atulaya Oharan Bose, Hemendra 
Kumar Das and I'reo Nath Dutt, for the 
Appellant. , : 

Babu Bir Bhusan Duit, for the Crown. 

JUDGMENT.—The appellant before na 
was oonvisoted by the Sessions Judge of 
Sylhet, on two sharges framed under seotion 
326, read with seetion 34, of the Indian 
Penal Code. He was tried before the 
Sessions Judge sitting with. Assessors 
along with another sosused who has been 
acquitted. 

It is quite clear that serious injuries 
amounting beyond doubt to grievous hurt 
were irfisated on two persons named Siddek 
and Rusban by means of sharp outting instru- 
ments sueh as daos. 

The evidenoe shows that there was a 
quarrel between Siddek and another man 
named Wajid, with reference to the use of 
e small irrigation shannel. Wajid was in 
possession, so to speak, of the shannel when 
Siddek interfered with his user of it by 
diverting the water tohis own land. Upon 
that the quarrel arose and there followed a 
romewhat eonfused affray or melee in which 
others joined. 


The learned Sessions Judge, in the sourse 
of his very fair judgment, has osertainly 
not minimzed the diserepaneies to be found 
in the evidenae of the witnesses for the 
proresution, In such a ease it would not 
be surprising, even if the witnesses were 
educated persons, that some discrepancies 
in their evidense should oeevur. We have 
given to these diserepaneies all the weight 
that, in our opinion, they deserve. In the 
result, we agree with the Sessions Judge 
that Faez took a prominent part in this 
affray, being armed with dao and is respon- 
sible for one or more of the injuries inflieted 
on Siddek and Rushan. 

Now, itis not suggested thatthe nature 
of the prcvosation given by Siddek or 
anything whioh subsequertly ocosurred, 
justified the appellant or any one else cn 
his side in using so dangerous & weapon 


“as a dao. But it seems that not only the 
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appellant but some one else on his side was 
armed with a dao, and that the resulting 
injuries to Siddek and iRushan were not 
all equally serious. It is sontended as to 
fhe eharge and the reference therein to 
section 34 of the Penal Code that the 
appellant was not responsible for the injuries 
eaused by any other person than himself 
and that the evidenee does not show that 
he individually saused  grievous burt, In 
sapport of this sontention the appellant’s 
learned Wakil relied on the «ease of Emperor 
v. Nirmal Kanta Roy (1), whish was eited 
also in the Court below and seems to have 
had some influense on the opinion expressed 
by the Assessors that Paez was not guilty. 
The judgment in that ease is the judgment 
of Stephen, J., aud is entitled.to all the 
‘respeet due to that learned Judge. It is 
unnesessary for us, however, on the prssent 
ossasion to sonsider how sestion 34 should 
‘be applied to the partisular state of faeta 
with whioh Stephen, J., had to deal. What. 
ever may be the presise meaning of the 
language employed by the Logislature, it 
‘seems olear that the seetion does not create a 
diatinat offense [See Hmperor v. Nogendra 
Noth Sen Gupta (2)]. lt lays down a prin- 
siple of liability and if the narrower eon- 
strus:ion favouredby Siephen, J., ba acsepted 
then a wider sonstrustion must be placed 


on section 114 of the Indian Penal Code than 


that adopted in sush gases as Abhi Miser v. 
Lachmi Narain (8). See for a further state. 
ment of Stephen, J.'a views, 15 C, W. N. osxxi 
(421). The sharge here would have been a 
good obarge without any mention of sestion 
384. In eases of the present type when two or 
more persons join  aotively in an assanlt 
on a third person, there is ample authority 
for the view that they are direstly res- 
ponsibile for the injuries caused to the 
extent to whieh they had a sommon inten- 
tion to aruse those injuries and what their 
sommon intention was must be gathered 
from the sireumstanees, We may refer, 
for instanoe, to the oases of Gourtdas 
Namasudra v. Emperor (4) referred to and 


(1) 24 Ind. Cas 840; 41 C, 1072; 18 C. W. N. 723; 
15 Cr. L. J. 460. : j 

{2} 30 Ind. Cas, 128; 21 C. L. J. 386 at p. 893 19 
O. W. N. 923; 16 Cr, L. 1, 576. 

(8) 27 C. 566; 4 O. W; N. 546. 

(4) # Ind. Cas. 841; 36 0, 659; 18 0. W. 


N. 680; 
10 Cr. L. J, 186. 


INDIAN OASBB, 


523 


distinguished by Stephen, J., and Ohandan 
Singh v. Emperor (5), The case before us 
presenta little diffeulty. The appellant and 
those who acted with him must be debited 
at least with aeommon intention to sause 
grievous burt, sueh hurt being the natural and 
probable, if not the inevitable, sonsequenee 
of their joint attaek on Siddek and Rusbhan. 
We have no doubt, therefore, that the appel. 
lant has been rightly convieted under seotion 


826, Indian Penal Code, 


The only exeuse that san be made for 
the appellant lies in the provosation which 
he vndoubtedly  reeeived from Siddek. 
Siddek's eonduoet in interfering with the 
use of the irrigation shannel by Wajid, 
the appellant’s brother, was unjustifiable. 
In view, therefore, of the origin of the 
gusrrel we reduse the sentences of four 
years’ rigorous imprisonment passed upon 
the appellant by the Sessions Judge to a 
sentanee of three years’ rigorous imprisonment 
on eash of the two eharges the sentenses 
to run eoneurrenily. With this modifisation 
of the sentence, the appeal is dismissed. The 
appellant must surrender to his bail and 
serve out the remaining period of his 
sentence, 
: Sentence reduced, 


(5) 48 Ind. Cas. 488; 40 A, 103, 1G AL J. 1); 
18 Or, L. J. 150. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 827 or 1920. 
January 7, 1921. 
Present : —Sir Grimwood Mears, KT., 
Chief Justiee, 
RAHMATULLAH —APPLICOANT 
versus 


EMPEROR- Opposite Party. 
Criminal Procedure Code (Act V of 1898), s. 110 
~~Sureties for good behaviour—Bwreties offered residing 


: at a distance, whether should be rejected 


Unnecessary difficulties ought not to be put in 
the way of people required to furnish security of 
good behaviour, and sureties should not be rejected 
merely on the ground that they live several miles 
away from the place of residence of tfe accused, 


- |p. 824, col. 1.] 
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Oriminal revision from ah ordar of the 
Distriet Magistrate, Bijnour, dated the 
10th of Ostober 1920. 

Mr, A. Sanyal, for the Applicant, 

JUDGMENT,.—It appears in this ease 
that the two sureties were rejested on the 
ground that they were residents of Bijnour, 
whieh is some eleven miles away from the 
place of residence of the asoused, The 
Deputy Magistrate took what is a not 
unreasonable ground, that they being so 
far away would be unable to exereise any 
control over him. However, one of them, 
named Prohit Basant Lal, who is a Z»mindar 
of the village in whieh the seoused liver, 
has expressed his willingness to take the 
man into his servios and to look after him 
during the period under which he is bound 
to be of good behaviour. That, of eourse, 
is not an undertaking that the Court ean 
enforce and if it transpired later, on an 
enquiry, that that was not a genuine offer 
and the aesused was not taken into the 
service of the surety, that might be a 
ground for re-opening the proseedings. But 
on the whole, having regard to all the oir- 
sumstanses of the sase, and regarding as 1 
do the offer of Basant Lal as genuine, I 
feel inclined to follow the same line of 


reasoning whish Mr, Justice Chamier 
adopted in Bhagwan Sahai v. Emperor 
(1). In that ease he was of opinion that 


sureties should not be rejected merely on 
the ground that they lived 10 miles away 
and that one ought not to put unnecessary 
diffisulties in the way of people required to 
find sureties.. Under these siroumstanses, 
the matter should go bask to the learned 
Distriet Magistrate who will eall upon the 
sureties to enter into bonds, and when 
that has been done the asoused will be re- 
leased. l 
Ouse sent back. 

(1) 7 Ind. Cas. 910; 7 A. L. J. 993; 11 Cr. L.J. 
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MADRAS HIGH COURT, 
Criminat ÁPPEAL No. 594 or 1920. | 
Oriminat Revision Casg No. 694 or 1920. 
Ceimixat Revision Perrion No. 580 or 1920. 
February 10, 1921. 
Present :— Justice Sir William Ayling, KT., 
and Mr. Justice Krishnan, : 
In C. A No. 594 of 1920 
PARAMANDI-—ACCUSED—APPELLANT 
terius 
EMPHROR—Respos pen, 
In O. R.No. 694 or 1920 ann C, R. P, No. 580 
or 1920 l 
Tag PUBLIC PROSEOUTOR— 
PETITIONER 


VET SUS 


PARAMANDI —Rz£sPONDENT. 

Penal Code (Act XLV of 1880), s. 802—Murder, 
conviction for—Conviction based on cirewmstantial 
evidence—Death sentence, whether should be im- 
posed, 


Where an accused person is found guilty of 
murder, the fact that the conviction is based on 
circumstantial evidence is not a ground for not 
imposing a sentence of death, provided the Court 
is satisfied beyond reasonable doubt that the 
accused is guilty, and that the circumstances of 
the case require the imposition of the death 
sentence. [p,6z5, cols. 1 & 2] 


Appeal against the order of the Additional 
Sessiona Judge, Coimbatore, in Sessions 
Case No. 61 of 1920, on the file of the 
Court of Session of the Coimbatore Division. 

Petitions under ssstions 435 and 439 of the 
Code of Criminal Prossdure, 1898, praying 
the High Court to enhanse the sentence of 
transportation for life passed on the accussd 
by the Additional Sessions Judge, Coimha- 
tore, in Sessions Case No. 61 of 1920 0n the 
file of the Court of Session of the Coimbatore 
Division. 

Mr. S. G. Krishna Aiyar, for the Appellant. 

Mr. J. O. Adam, Publis Prosesutor, for the 
Orown. 


JUDGMENT,.—Acoused in this sare was 
convicted of murder of a boy of 8 years of 
age for the sake of the latter's jewels and 
sentenced to transportation for life, There 
is evidenee to show that the boy left his 
village ‘shortly before sunset on Thursday, 
April 22nd, in the eompany of asensed ; that 
his body was found two days later ina well 
near the village with a stone tied to it and 
althe jewels missing; the death was the 
result of strangulation; and that aeeused on 
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the day after the disappearance sold articles 
similar to or identies] with the missing 
jewels in a village 3 or 4 miles away. It is 
also in evidence that, when questioned by the 
boy's mother, saecused denied that he had 
taken the boy, a denial which is certainly 
false if the evidense of proseoution witnesses 
Nos, 2 to 5 is true. 

We ean find no ground for diserediting any 
of this evidence, The medieal and other 
evidense leaves no doubt that the ahild was 
murdered by some one for the sake of his 
jewels; and although the evidenes of prosssution 
witnesses Nos. 2 to 5 as to seeing him depart 
in oompany with aecused is inceonolusive, on 
the other hand the evidence of proseeution 
witnesaes Nos. 7 to 10, asto the disposal of 
the jewels seems to plase kis guilt beyond 
doubt, Two bangles and a waist eord [M. 
Os. 4, 4 (a) and (6)] are actually identified 
both as among the jewels worn by the ohild, 
and as a part of the property sold by aseused, 
and although the other articles were melted 
down before the arrival of the Polise, yet 
the fast that ascnsed offered for sale five 
different articles sorresponding with the five 
articles worn by the boy, even although some 
of them may now be unidentifiable, is sufficient, 
These witnesses identified &eaused at a 
parade held only three days later and we mee 
no reason to distrust their identification and 
truthfulness, ` 

Acoused’s only defenoe is a blank denial 
and he sites no witnesses, We agree with 
the Sessions Judge and assessors that the 
guilt of the aconsed has been proved 
beyond all reasonable doubt and have 
no hesitation in  aonfirming the oonvia- 
tion, 

As regards sentenee, we have a revision 
petition filed by the Publis Proseoutor asking 
for the enhancement of the sentense toons 
of death, 

We have given most oareful sonsideration 
to the faota and eireumstanoes of this ease ; 
and are forced to the sonoelusion that only 
a death sentense would be adequate and that, 
however loth we may be, to use our powers of 
revision to sush an end, itis our duty to do 
so in this sase, The murder in this case was 
a most brutal and sordid one, and one of the 
type unfortunately only too common. The 
evidense leaves no room for doubt that assused 
enticed away a child of eight, and deliberate- 
ly murdered him for the sake of his 
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trinkets, - Absolutely no extenuating siroum- 
stances are indicated, either by the Additional 
Sessions Judge or by the learned Vakil who 
argued the ease for the aesused before us, 
The sole ground assigned by the Sessions 
Judge for passing the lesser sentenoe allowed 
by law is that the eonviotion is based on 
eiroumsiantial evidenee. It has been 
repeatedly pointed ont by tbis Court that this 
shoald be no faator in determining the sentenae 
to be imposed. Provided the Oourt is satis. 
fied beyond reasonable doubt that the aceused 
is guilty of murder, and that the  oeironm- 
stances of the ease require the imposition of 
the death sentense, if is absolutely immaterial 
whether the sonvistion is based on direst or 
eireumstantia] evidence. It is only where 
the evidenee leaves room for reasonable doubt 
on either point that the acsused is entitled 
to the benefit of it, That is not so here, 


We eonfirm the sonvistion but in plase 
of the sentence of transportation for life 
imposed by the lower Oourt, we direst 
that accused be hanged by the neok till he be 
dead. 

M, C, P. 

Seniencs enhanced, 


ALLAHABAD HIGH COURT. 
CRIMINAL ÁPPEAL No. 1064 or 1920, 
April 15, 1921. 

Present :— Sir Grimwood Mears, Kr., 

Chief Justice and Justiee Sir P, C. 
Banerji, Kt, 
RAM SAHAI AND OTHERS— ÁPPELLANTS 
versus 
EMPEROR—-Respoppest. 
Criminal Procedure Code (Act V of 1898), s, 239 


—Dacoities, several, by same persans—Same trans. 
action—Separate trial for each dacoity. 


Where several persons join in the commission 
of saveral dacoities within a few days of each 
other, each dacoity is a separate transaction and 
there should be a separate trial for each. It is 
ilegal to group the aconsed and the dacocities 
together and have two trials only. [p. 526, col. 2.3 


Criminal appeal agsinst the order .of the 
Sessions Judge, Kumaun, dated the 6th 
October 1920, 
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Mr. K. R. Dang, for the Appellant, 

The Assistant Government Adgosate, for 
the Crown. 

JUDGMENT —Between the  1lOth of 
December and the 17th of Desember 1919 the 
Distrist of Kumaun suffered a series of 
dasoities, The first was at Hasanpur Road 
on the evening of the lOth of December. 


The second at Horipura later on the sama. 


night. The third at Satuia on the 12th. 
The fourth at Gangapur on the lóth. And 
the fifth at  Paehpera on 
Desember. Five men were 
implisated in the dasoities. As a result, 
Ram Sahai and Nathua were tried for the 
Hasanpur daeoity and  sentenoed to seven 


years! rigorous imprisonment. For the sesond. 
dasoity Ram Sahai, Nathua, Rurkoo and, 


Parshadi were tried, and as this was a daeoity 


attended with oireumstanses of great eruelty 


they were sentensad erah to 30 atripes, For 
the third dasoity, that of Satuia, the same four 
persons were put upon their trial with the 
addition of a fifth by name Mangali. 


as regards the first three to ten years’ 
rigorous imprisonment and as regards 
Mangali to 30 stripes. In that dacoity 
again greab croeliy was prastised. In the 
fifth dascity, Ram Sahai and Parshadi were 
tried aod sentenced to seven years’ rigorous 
imprisonment. 

There were two trials. Unfortunately, 
the dasoities sommitted at Horipura, Satuia 
and Pashpera were made the subjest of one 
trial and similarly the daeoities committed 
at Hasanpura Road and Gangapur .were 
made the subjeet of a sseond trial. Conse. 
quently, it happened that in the trial some of 
the ascused were not alleged to be implicated 
in some of the daaoities under investigation. 
The same feature was present in the sesond 
trial where, for instanee, Parshadi was not 
alleged to be irmplieated in the Hasanpura 
Road dasoity nor was Nathua al'eged to be 
present at the  Gangapur  daooity. 
point has, therefors, been taken that the 
trying of the two dacoities and the three 
dascities together in those siraumatanees is 
an illegality which vitiares the proasedings, 
That depends upona sonsideration of the 
effect of sections 233 to 739 inalasive of 
the Uode of Oriminal .Prosedure, The 
joinder of eharges is regulated by those 
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said to be. 


Ram. 
Sahai, Nathua, Rurkoo and Mangali were 
tried for a fourth dasoity and sentenced 
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sections. The first one states that for every 
distinct offensa of whieh any person 19 
acsused there shall be a separate charge, 
and every such osharge shall be fried 
separately except in the oases mentioned 
in sections 234, 235, 233 and 239, Seation 
234, again, considers the sase of a single. 
person to ba put on trial and provides. 
that he may be oharged with three 
offenses of the same kind proved to have, 
been sommitted within 12 ^ months, 
from the firat to the last of aush offences. 
Sestion 235 deala with a series of asis whieh 
are so sonnested together as to form the 
Same transastion and makes the one person 
committing more than one offense liable to 
charge and trial together on those sevaral 
eases. We may pass over sestions 236, . 
237 and 283 and some to the important, 
sastion 239, Sestion ^ 239 defines what , 
persons may be eharged jointly. "When more 
persons than" pne are assused of the sama 
offense, or ot different offeness committed 
in the same transastion a Dk 3 

they may be. ohargedi and tried together. 
or separately, as the Court thinks fit." 

In the oase under: eonsideration there 
were different offences committed. Bat oan , 
it be said that they were sommitted in the 
same transaction. To say that these dasoities 
whiah commenced on the lOth of December 
and soneluded on the 17th constituted the. 
aame transaction would, we think, be doing 
violenee to the. language of the section and 
putting upon it a far wider meaning than 
the language eonveys or than is suggested 
by the illustrations to sections 239 and 235,— 
where the words “thé same ieaneastion? 
are used,—To hold otherwise, we should 
have to deeide that the raiding of the 
distriab was the transastion and the dasoities 
incidents in that transaction, We are of 
opinion that those various dao»ities must be. 
regarded eash as a separate transaction and 
it was, therefore, illegal to group together 
the five a&ssu:ed and charge four of then for. 
the Huasanpura dasoity, all of them for 
Satnia and four only for the Pashpera dasoity, 
Similarly, with regard to the sesond trial, 
Mr. Dang has agreed that, having regard 
to the osirsomatanses souneated with the 
Satuia dassity, thatthe seitene>, if the 
acsased were ia trath the perpetrators. of 
thst dasoity thoagn severe, is not an 
exaessivo Senlenae. Nor having regard to. 
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the oruelties practised at  Hasanpura and 
Pashpera wes it improper to add to the 
penalty of transportation the inflistion of 30 
stripes. Thatis to say, if these people who 
were aceused were in truth the  daeoita 
who sommitted these outrages on the 10th, 
12th and the 17th, the sentences though 
at firat sight somewhat unusual are not in 
the  ciroumstanose inappropriate, They 
appear indeed from the evidence to be 
well. deserved. 


and a re trial ordered in each ease. It will, 
of sourse, be open to the Crown, if they think 
fit, to aontent themselves with an investigation 
of the 


be left to their diseretion, We allow the 
appeals, set aside the sopvietion8 and 
sentenees passed in eash case and direot that 
the ascused be re.tried. The acsused will 


remain in eustody until the determination of 


the re-trial. 


Appeal allowed; 
Oonvictions set aside; 
^ Retrial directed. 


LAHORE HIGH COURT. 
Seconp Civit Appman No. 2541 or 1£20, 
Mareh 2, 1921. 
Present: — Mr. Justice Wilberforoe. 
MADARI-—PLAINTIFF—APPELLDANT 
versus 
MEHR DIN AND ANOrcER—DEFENDANTS 


— HERPONURNTM, 

Criminal Procelure Code (Act V of !*ROS', s. 388— 
Fine, recovery of-—-Immoveab.e property, sale of— 
Su for possession of property soll, whether miin- 
tawable— Secretary of State, whether necess wry party. 


Where immoveable propsrty is sold to realiss a 
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In the sirsumstanses, these 
eonviotions and sentenees must ba set aside: 


Hasanpura, Satuia and Paohpera, 
dasoities; but that is a matter whioh must 


fine, tie sale is illagul ani pisses no title to the 
picshasar. anl &saio for possssiioa of the property 
by tha waar is miintainabls, Ths Yeoretary of 
State is not & necessary party to such a suit, 
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Seoond appeal from the deoree of the 
Senior Subordinate Judge, Kangra, at Dharm- 
sala, dated the 15th of July 1920, affirming 
that of the Munsif, Seeond Class, Nurpur, 
` Distrios Kangra, dated the 10th of December 
1920. 

Sayad Mohsin Shah, for the Appellants. 

Lala Mehr Chand Mahajan, for the Res- 
pondentr, 

JUDGMENT,—In this sase the plaintiff 
was sentenaed to 1i years’ imprisonment and 
a fine of Hs. 25. For realization of his 
fine the materials of two chhappars were 
sold and also apparently the site, 7 marles 
in area, The plaintiff now sues for possession 
of the 7 marlas on the ground that such a 
sale was illegal and against the provisions 
of sestion 386, Criminal Prosedure Code, 
The defendant relied upon his sale eertifiaate, 
and the suit was dismissed by the first Court, 
The lower Appellate Court admitted that 
immoveable property sould not legally have 
been sold but thought that if was not for the 
purohaser to make enquiries as to whether 
the Government had a right to sell the 
property or not. The Judge also appears 
to have thought that the Secretary of State 
should have been made sa party. His finding 
on this point is not supported by Counsel 
for the defendants-respondents. 

As for the sale of the 7 marlas of sits 
belonging to the plainliff, Selig Ram v, 
Salig Ram (1) a Division Bench ruling of 
this Court, is a clear authority thata suit 
for possession of immoveable property would 
lie, as the Deputy Commissioner had no 
right to sell the house, and the parehaser 
eould have no better title than the Deputy 
Commissioner had. The authority relied upon 
by the lower Appellate Oourt Rewa Mahton 
v. Ram Kishen Singh (2)] has no applicabi- 
lity to the present sase, as in that case the 
sale questioned was with jurisdietion, De. 
fendants reapondents’ Counsel, however, urges 
that as the plaintiff is only a kamin in the 
village and as by the sale and thé remoyal 
of his cihappars he abandoned the site, he 
has now no koas stand? to contest the sale of 
his eite. I eannot agree, however, that any 
abandonment has taken plaee. The plaint. 
iff lost his right of residenee for a short 
period, but this was entirely due to an 
involuntary ast and cannot constitute saeh 

(1 I4P R. 1-71, ? 


(2) 120. 18 at p ?5 13 IL. A. 108; 10 Ind, Jur, 
428; 4 Sar, P, O, J, 746; 7 Ind, Deo, (N: 5.) 18, 
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an abandonment as is referred to in Rattigan’s 
Digest of Oustomary Law, paragraph 228. 

I hold that the sale of the site in suit 
was illegal and that the plaintiff is entitled 
to resover it. J, therefore, aocept his appeal 
and grant him a decree for possession of the 
7 marlas in suit, His Counsel, however, 
admits that it is only equitable that he should 
re-pay the defendants the amount which they 
spent in purshasing the property whieh was 
Rs. 29. I, therefore, make the deoree for 
possession conditional on repayment of Hs. 29 
to the defendants. I order the parties to 
bear their own oosts throughout. X£ should 
add with regard to their contention that 
they have put up a house on the site in suit 
and their slaim for valae of the improve- 
ments, that having no title to it they had 
no legal slaim to build upon it, They may, 


however, remove their material within six ' 


months. 
: Appeal accepted, 


MADRAS HIGH COURT. 
OgiuiNAL Appeat No. 104 or 1990. 
July 29, 1920. 
Present: —Mr. Justioe Odgers. 
DAMMUR VEERABHADRA Amp AN- 
OTBER— PRISONERS Nos, ] AND 2—APPELLANTS 
versue 


EMPEROR-—HRzsPONDENT, 
Evidence Act (I of 1872, s, 188—Approver, retract- 
ed: statement of, admissibility of. 


A retracted statement of an approver is admis. 
sible in evidence against au acoused person, 


Appeal against the order of the Court of 
the Bellary Division, in Sessions Case No. 
111 of the Calender for 1919, 

FAOTS appear from the judgment. 

Mr. A. Narasimha Aiyar, for the Publie 
Prosesutor, for the Orown.—The retracted 
statement of the approver oan be used in 
evidence against the aaeused. See Queen. 
Empress v. Rangi (i) and Queen Empress v. 
Rama Tevan (2), where the statement was 


(1) 10 M. 295; 2 Weir 861; 8 Ind. Deo. (x. s.) 
9 = 


(2) 15 M. d52, 2 Weir 153, 376 and £91; 5 Ind, 
Dec. (x. s.) 598. 
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treated as evidenss and the assused were 
permitted to oross-examine ths approvers. 
Sea also Queen.Empress v. Soneju (3). The 
weight to be attached to sush evidenes isa 
different matter. On the question of admis. 
sibility the rulings are sonclusive, 

JUDGMENT,—In this ease the question 
referred by Kumaraswami Sastri, J., ia, whe- 
ther a retrasted statement of an approver is 
evidense against an accused. In Queen. 
Empress v. Rangi (1) Kernan, J., observed : 
" As the sesond prisoner has withdrawn all 
the eonfess»lonal statements made by her it is 
necesrary, &ocording to the rulings of this 
Court, to examine the evidense and see if 
there is reliable independent evidenoe to 
corroborate to a material extent and in 
material particulars the statements contained 
in the withdrawn confessional statements, If 
no sueh eorroborative evidense exists, then 
the sontradistory statements of the second 
prisonerremain,and doubt exists as to which 
atatement is true, and the confessional state. 
ments sannot be safely relied on against the 
prisoner,” 

Again in Queen- Empress v. Rama Tevan 
(2) the Court pointed out that the right 
sourse to have been adopted at the trial was 
to have treated the evidense given by the 
two approvers before the Committing Magis- 
trate as evidenae in the ease under seetion 
2:8 of the Code of Oriminal Procedure 
to: have allowed the other asoused to eross- 
examine them. 

The Allababad High Court has also ralied 
in Queen Empress v. Soneju (3) that there 
is nothing in the previous rulings of that 
Court whish would make inadmissible, under 
gestion 288, Code of Oriminal Prosedure, the 
statement of the approver made before the 
Magistrate. ` 

It seems to me, therefore, that the question 


referred must be answered in the affirmative. 


What the probative value of such a statement 
is and what are the safeguards or the nature 
of the sorroboration to be required seems to 
me to be beyond the reference whieh has to 
do only with the question of admissibility. 
The eriminal appeal is, therefore, dismissed, 
M, C. P, 
Appeal dismissed, 


(3) 5 E 175; A. W, N. (1899) 14; 9 Ind. Deo. 
N: B. s 
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CALCUTTA HIGH COURT. 
Letrers Parenr Appeau No, 20 or 1920. 
July 73, 1920, 

Present :—Sir Asutosh Mookerjee, KT, 
Aoting Chief Justice, and Justise 
Sir Ernest Fletoher, Kr. 

AMAR CHAND ROY—Puarstire 
— APPELLANT 
versus 
PRASANNA DASI—DzFENDANT— 


RESPONDENT, 
Bengal Tenancy Act (VIII of 18854, ss, 1), 
— Transfer", whether includes lease. 


18, 85 


in clause (a) of section 18 


The term “transfer” 
[p. 529, 


ST MEM Tenancy Act includes a lease. 
col. 2, 

Letters Patent appeal against the judg: 
ment of Mr. Justice Newbould, dated the 
45h of February 1920, in Appeal from Appel- 
late Deoree No. 818 0f 1919, reported as 57 
Ind. Cas, 580. 

Babua Surendra Ohandra Sen and Hemen- 
dra Ohandra Sen, for the Appellant. 

Babus Sarat Ohandra Khan and Hirendra 
Nath Ganguly, for the Respondent. 

JUDGMENT. 

MoOKERJSE, Acre. O. J.— The substantial 
question in controveray in this appeal is, 
whether the term ‘transfer’ in elause (a) 
of section la of the Bengal Tenansy Aot 
inslades a lease, Mr. Justise Newbould has 
answered this question in ths affirmative 
on the authority of the desision of this 
Court in the sases of Harz Mohan Lal v, 
Atul Krishna Bose (1) and  Hamcharan 
Bairagi v. Udai Bairagi (2). We hava 
been pressed to bold that those desisions 
fre erroneous, and our attention has been 
drawn to the judgment in the osse of 
Porushulla Sheikh v. Sital Ohandra Das (3), 
where there is a dictum to the effest that 
the transfers contemplated in sections ll 
and 1s of the Bengal Tenansy Ast are 
transfera out and ont and not partial 
transfers by way of sub-leases, We have 
arrived at the sonolusion that the view 
taken by Mr. Justise Newbould is eorreot 
and that there is really no room for serious 
argument in this matter. 

The decision in the oase of Hari Mohan 
Pal v. Atul Krishna Bose (1) proceeded on 


(1) 82 Ind. Cas, 508; 19 C. W. N. 1197. 
(2) 49 Ind. Cas. 515, — 


SP 
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the basis that sestions 1€ and 85 should 
be read together, and that geation 85 should 
be read as if the words “snbjeat to the 
provisions hersinbefore sontained”’ had been 
inserted therein. Mr. Sen has strenuons: 
ly contended that this is not the proper 
way to interpret statutory provisions whish 
are repugnant, and that we should either 
hold that the term ‘transfer’ in section 18 
does not inelude a ‘lease’ or adopt the 
view that section 85 repeals the provisions 
of section I8 with regard to a lease. In 
our opinion, there is no foundation for 
either bransh of this eontention. 

Sestion 18 provides that “a raiyat hold- 
ing at a rent, or rate of rent, fixed in 
perpetuity, shall be subjest to the same 
provisions with respest to the transfer of, 
and suesession to, his holdingas the holder 
of a permanent tenure." The provisions 
relating to the transfer of and suacession 
to a permanent tenure are eontained in 
sections ll and 12. Sestion 11 provides 
that “every permanent tenure shall, 
Subjest to the provisions of this Aat, bs 
sapable of being transferred and bequeathed 
in the same manner and to the same 
extent as other immoveable property.” It 
is manifestly impossible to sontend with 
any semblance of plausibility that the term 
"transfer" in section ll does not inslude a 
"lease", On the other hand, if we contrast 
ssotion ll with  seotion 12, it besomes 
plain that, where the Legislature intended 
to have a provision not applieable to all 
kinds of transfer, they specified the kind 
of transfer they had in view; for instanoe, 
sub section (1) of sestion 12 refers to a 
transfer by sale, gift or mortgage. We 
are oonsequently unable to aaseept as well 
founded the dictum in the ease of Parushulla 
Sheikh v Sital Chandra Das (3), as to the 
meaning of the expression ‘transfer’ sither 
in section 18 or sestion 1l. 

There remains the second bransh of the 
contention of Mr. Sen, that sestions 18 
and 85 are sontradietory, and that «eon. 


.sequently the latter sestion should pre. 


vail, In support of this view, referensa 
has been made to the observations 
of Mr, Justiae Banerjee in the oase of 


Ass imullakhan Bahadur v, Tirthabisini (4), 


LA 
(4) 22 0, 689 atp. 601; 11 Ind, Dec, (w, s.) 
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TIRUMALA PEDDINTI SAMPAT KUMARA VENKATAQHARYOLU £, MOHANA PANDA, 


Mr, Justice Banerjee, however, does not lay 
down the prinsiple that where there are two 
repugnant elauses ina Statute, effeat must 
always be given to the subsequent one. On 
the other hand, he refers to the very import- 
ant prineiple that if there are two provisions 
in a Statute, one of whieh is cf a specia] 
sharaster, and the other of a general eharaoter, 
the special provision qualifies the general 
one, The rule of interpretation applicable 
in such oeireumsíanees is well-established, 
and is supported by oases of the highest 
authority. Where two so-ordinate seotions 
are apparently inconsistent, an effort must 
be made to resonsile them. [ Ebbs v. Boulnois 
(5).] lfthis is impossible, the later will 
generally override the earlier; [ Wood v, Riley 
(6)]; but s particular enactment, wherever 
found, must be sonstrued strictly as against 
a general provision. Ohurchill v. Orease (7), 
De Winton v. Breccn Ocrporation (8), Freity v. 
Solly (9). Inthe care before us, there is 
no doubt an apparent inconsistency between 
sections 18 and 85; bunt itis easy to recon- 
eile them in the way we have suggested, 
namely, thatseotion 85 should be read as if 
it contained the introduotory words, “these 
provisions are to be taken subject to the 
provisions hereinbefore  eontained." But 
if this mode of interpretation is considered 
objectionable, it is plain that seotion 18 
refers to a particular olass of tenansies, 
whereas sestion 85 lays down the general 
rule, Oonsequently, the partieular provision 
must be taken to qualify ihe general provi. 
sion: and this is the view whieh was adopted 
in Hart Mohan Pal v. Atul Krishna Bose (1). 
We, scoordingly, afirm the judgment of 
Mr, Justice Newbould and dismiss the appeal 
with sosts. 
FLETCHER, J.—I agree. 
Appeal dismissed, 


(5) (1875) 10 Oh. 479 at p. 488; 44 L, J. Ch, 691; 88 
L. T, 842; 28 W. R. 820. 

216; 16 W. R, 146. 

(7) (1828) 5 Bing. 177 at p. 180; 2 M. & P. 4165; 7 
L. J.(o. g.) C. PF. 68; 180 E. R. 1028. 

(8) (1869) 26 Beav, 083; 28 L. J. Ch. 600; 5 Jur, 
(x. 8.) 882; 58 E, R. 1004; 88 L, T. (o. &.) 296; 122 R. 
R. 229. 

(9) (1859) 26 Beav. 600; 58 E,R, 1082; 33 L, T. 
(o. B.) 12; 122 R. R. 263. 


MADRAS HIGH. COURT. 
Szconp Civit Appean No, 1746 or 1918. 
July 22, 1920. 

Present :— Mr. Justise Spencer and 
Mr. Justice Odgers. 

Srimath TIRUMALA PEDDINTI 
SAMPAT KUMARA VENKATA. 
OHARYULU, Miner, BY NEXT FRIEND 
VENKATALAKSHMAMMA —PLAINTIFE 
— ÁPPELLANT 
versus 
MOHANA PANDA AND OTHERS— 


Derenpants Nos. 2 ro 4— RESPON ENTS. — 

Principal and agent—-Suit against agent for monies 

unaccounted for—Death of agent—Agent, representa- 
tives of, liability of. 


In a suit by a principal against his agent, and 
after the latter's death continued against his re- 
presentatives, for an account of the collections 
made by him, the plaintiff is not bound to prove 
actual receipt of all-the monies which he seeks to 
recover; as against the representatives he is 
entitled to a decree for sums actually due to him 
on account of the agent having received and failed 
to account for them, and also for sums which he 
negligently failed to collect when it was hia duty 
to collect. [p. 63), cols. 1 & 2.] 


Second appeal against the dearee of the Court 
of the Distriot Court, Ganjam, at Berhampore, 
in Appeal Suit No. 239 of 1916, preferred 
against the decree of the Court of the Prin- 
sipal District Munsif, Berhampore, in Origi- 
nal Suit No, 637 of 1914. 

FAOCTS appear from the judgment. 

Mr. V. Ramesam, (Government Pleader) 
and Mr. T. R. Venkatarama Sastri, for the 
Appellant.—The lower Appellate Court 
misdirested itaelf on the question of 
the liability of the agent’s representa- 
tives for the acts of the agent. The 
liability of the agent was eivi, He was 
bound to assount to his prinsipal for the 
moneys collected by his agent. The faot 
that he subsequently sommitted a «eriminal 
offense by misappropriation, will] not affeat 
his son's liability, The  Distriob Judge 
wrongly restricted the liability only to the 
amounts for which the plaintiff held aotual 
receipts. There is no authority for that 
position. The general liability of the agent’s 
representatives is expressed elearly in Kumeda 
Oharan Bala v. Asutosh Ohattopadhya (1) 
and Mahara; Bahadur Singh v. Basanta Kumar 
Roy (2). 

(1) 16 Ind, Cas, 742; 170. W, N. 5; 16 C. L.J, 


282. 
(2) 18 Ind. Cas, 876; 17 C. W, N. 69%. 
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Messrs. B. Jagannadha Doss, O. Sambasiva 
Hao and T. Subba Rao, for the Respondents, 
~The family property cannot be made liable 
until the agent’s extent of the indebtedness 
is actually ascertained. Then it only becomes 
a debi. Until acsounts are adjusted between 
the agent and the prinsipal there is no 
spesifie liability of the former, Secondly, the 
agent’s debt is tainted with a sriminal 
offence. The sons eannot be made to pay 
monies misappropriated by the father. The 
doatrine of pious duty does not extend to 
eriminal aots, See McDowell & Oo. v. 
Ragava Ohetiy (3) and Pareman Dass v. 
Bhatiu Mahion (4). 

JUDGMENT. 

SPENORB, J.— This suit was brought by the 
proprietor of a eertain inam in the Ganjam 
District against his agent for an asoount of 
the solleotions made by him in two villages, 
Agua and Konabhagu. During the oontinu. 
anos of the suit, after the issues were framed, 
the agent (the first defendant) died, and his 
legal representatives, defendants Nos, 2 to 4, 
were brought on resord and the suit sontinu: 
ed against them. The Distriat Munsif found 
that the first defendant had failed to ascount 
for a aum of Rs. 282, and odd, per annum and 
gave the plaintiff a deoree for a lump sum 
of Hs. 4,691.14 0, being the sum misappro- 
priated or nob assounted for, for ten yearm 
at the rate of Rs. 282, and odd, per annum. 
The District Judge thought that the suit, 
though filed against the agent, stood upon a 
different footing when it was sontinued 
against his representatives, He observed 
that "plaintiff was bound to prove by posi- 
tive evidence that defendant had received the 
money for which they (his representatives) 
are fo be held responsible! Acting on the 
evidence afforded by the receipts filed in the 
guit, he redueed the amount to be paid by the 
defendants to Rs. 941, and odd, and deereed 
&aseordingly. The plaintiff appeals, 

I think thatthe District Judge was mis- 
taken in thinking thatthe plaintiff was bound 
io prove actual receipt of all the monies 
whieh he seeks to resover. Even as against 
the representatives of an agent, the prinsipal 
is entitled toa desree for sums aatually due 
to him on aeaount of the agent having receiv- 
ed and failed to asoount for them, and also 
forsums whish he negligently failed to 

(8) 27 M. 71. 

(4) 24 C, 672; 12 Ind, Dec, (N, s.) 1117. 


eollest when it was his duty to sollest. This is 
made slear by the observations of the Calcutta 
High Court in Kumeda Okaran Bala v. Asutosh 
Ohattopidhya (1) and another aase in the 
game Volume | Maharaj Bahadur Singh v. 
Basanta Kumar Roy (2)], the latter being one 
where, as here, the agent died pending the snit 
and the suit was eontinued against his legal re- 
presentatives, At page 9* it is observed that 
the only difference in substance between a suit 
for assounts against an agent and the same 
suit againat the agent’s representatives will 
be that the burden of proof will lie upon the 
plaintiff to establish hia ease. At page 
697+ it is observed that the estate of the 
deaeased agent “is liable for any sum which 
he may be found to have been owing or 
liable to make good at the date of his death." 
In thia ease issues Nos, 2 and 3 have been 
inartistisally drawn up. It would have been 
suffisient to have had one issue “ whether the 
first defendant and his estate are liable to the 
plaintiff on taking assounts and, if so, how 
mush is owing,” 

The respondent's Advyoaate raised two 
points in reply. First, he argued that, until 
the amount of the father’s indebtedness was 
ascertained, it was notadebt under the 
Hindu Law for whieh the joint family estate 
sould be made liable; and, secondly, that if 
the father insurred debts by some eriminal 
aot the sons were not responsible by a 
pious duty to pay sush debts, The first 
contention is a novel one and we have not 
been shown any authority for the theory that 
the sons are not liable upon eontracts and 
quas? contrasts entered into by their father 
or upon other similar obligations legally 
ineurred, The sesond contention is equally 
untenable and was not advaneed as a defenae 
to the suitin the lower Courts. The re. 
spondent’s Ádvosate relied on in McDowell 
and Oo, v. Ragava Ohsity (3) and Pareman 
Dass v. Bhatiu Mahon (4). These cases may 
be distinguished on the ground that, where 
there isa breach of sivil duty, even though it 
may involve some tort or crime, the sons are 
liable to make it good out of the family 
property. This is made olear in Kumeda 
Oharan Bala v. Asutosh Ohattopadhya (1), 
where the observations of Lord Justise 
Cotton in Ooncha y, Murrieta (5) are quot&d 

(5) (1889) 40 Ch. D, 548; 80 L. T. 798. 
eee TEN 
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that, “although no action for a tort sonld be 
revived or sommensed against the representa- 
tives of the person who committed it, yet tha 
once was different where the ast was not a 
mere tort but was a breash of a guasi sontrast, 
where the olaim was founded on breach of a 
fidueiary relation or on failure to perform a 
duty.” In Garuda Sanyasayya v. Nerella 
Muthemma (6) the representatives of a 
trustee were made liable for the sollestions 
not ascounted for for a period of 12 years 
with the observation that “it was the duty 
of the trustees to collest the insome, and their 
subsequent misappropriation of it does not 
affect the liability to account whioh they 
insurred by reason of the oollestion, The 
fast that the misappropriation amounted to a 
criminal offense appears...to be irrelevant." 
It ts no answer to a elaim based on an 
antessdent sivil liability to plead a snbseq. 
nent oriminal ast. 

The District Judge, therefore, misdireated 
himself when he held that the plaintiff was 
bound to prove that the agent had aetually 
reaeived money for the representatives to be 
held responsible for that money. The repre. 
sentatives are liable equally with their father, 
the only differense being that, while the 
agent’s first duty is fo be constantly ready 
with his accounts and to be always prepared 
tu explain them and support them with 
vouchers, his representatives should not be 
required fo attempt the impossible and 
explain matters of whish they have no 
personal knowledge or to assist the plaintiff 
in the investigation of the management of 
his estate of whioh they are wholly ignorant. 
The Judge, however, same to the oonolusion 
that the District Munsif was fully juatified 
in aosepting Exhibit D as a oorrcob stato. 
ment of the yearly demand, and he says ihat 
it would be a fair inference ina suit against 
the first defendant personally that he had 
sollested the difference between the sum 
accounted for by bim and the demand as 
shown in Exhibit B, 


I have felt some doubt whether, in eon. 
sideration of the frame of the issues, a fresh 
finding should not be called for from the 
District Judge. But I thirk his intention 
was clear that the first defendant, if alive, 
wuld have been responsible for paying the 


(8) 4€ Ind, Cas, 740; 36 M. L. J. 667 
gl. L. T. ee, $ i 9 L. W, 1; 


gum decreed in the Distriet Munsif’s judg. 
ment snd that only his death was the reason 
for redusing the amount, If this was his in- 
tention, he was clearly wrong and he ought 
to bave held the respondents liable for the 
fullamount whieh the (irat defendant had 
failed to assount for, As my learned brother 
agrees, we must, therefore, set aside the deeree 
of the Distriet Court and restore that of the 
District Munsif with costs here and in the 
lower Appellate Court, 

OtraERs, J.—1 agree. 

MOP 

Decree set aside, 





CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL Decreges Nos. 29 
à AND 85 or 1919, 
February 5, 1920. 
Present :—Mr. Justice Richardson 
and Justice Sir Syed Shamsul Huda, Kr. 
In No. 29 or 1919 
GYANENDRA NATH PAUL— 
Crarsaxt NO. 6—-APPALLANT 
In No, 85 or 1919 
SAMBHU CHANDRA PAUL AND OTHERS 
—ÜraisaANTS Nos, 5, 6, 8 AND 9— 
APPELLANTS 
i VET8SUS 
Tus SEORETARY or STATE ror 
INDIA in COUNCIL —Opposita Party— 


RESPONDENT, 

Lund Acquisition Act (I of 1894), ss. 0, 25—Notice 
to file claim om specified date—Claim filed on day 
following, whether sufficient compliance—Sufficient 
reason. 


In a proceeding under the Land Acquisition 
Act, a notice under section 9 of the Act was given 
io P. to appear on the Cth August before the 
Collector at a certain place and there make a 
statement as to the nature of his interest in the 
property to be acquired, and give particulars 
thereof. It appeared that he did so appear on 
that date and made an oral statement On tho 
8 st Augast he filed à petition setting out particulars 
of his claim and objections, and on the ZRih 
September the Collector made his award. P, there- 
upon applied for a reference to the Civil Court, 
but this was disallowed on the ground that he had 
omitted to make his claim pursuant to the notice 
given under section 9: 

Held, that the petition filed by P. on the 81st 
August was a sufficient compliance with the notice, 
or, alternatively, that the circumstances of the: 
case disclosed a sufficient reason for allowing him 
to come in under clause (8) of section 25 of the 
Land Acquisition Act. Up. 634, col. 1.] 


Appeal against the desree of the Addi- 
tional District Judge, Hooghly st Howrab, 
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dated the 10th of January 1919. 


Dr. Jadunath Kanjtlul, for the Appsl- 
lant, 


Babu Srst Chunder Ohowthury, Assistant 
Gavenmoent Pleader, for the Raspondent, 


Ia No, 29 or 1919. 


JUDGMENT,— This appeal arises out of a 
proseeding taken under the Land Aequisition 
~ Aet. The appellant, Gyanendra Nath Paul, 
is interested as a tenant in the land acquired. 
It appears that a notice was servad upon 
him under sestion 9 of the Ast direoting 
him to appear before the Oollestor on the 
30th August 1215 at Belur riverside to 
‘make a statement as to the nature of hia 
interest in the land and, if he wished to 
make a claim, to state the amount of his 
elaim and give the partisulars thereof, and 
“ also to set forth any objestions he had to 
the measurement under sestion 8, On the 
30th of August the Collestor went to the 
spot, Tbe learned Distriet Judge in the 
Court below has found that the appellant 
filed no written atatement of his slaim 
or of any objestion he had to make on 
that day, but, undoubtedly, on the following 
day, the 3 lat August, the appellant filed 
a petition stating his elaim and his ob- 
jeotions to the Colleator’s measurement. 
In due course, on the 28th of September 
1916, an award was made by the Colles. 
tor and on the 8th of November 1916 
the appellant applied for a referense to 
the Oivil Court under sestion 18, When 
the matter oame befora the District Judge 
& preliminary objestion was taken by the 
' Government Pleader under gestion 25 of 
the Ast on the ground that the appellant bad 
omitted without suffisient reason to make 
his olain pursuant to the notise given 
under section 9. Hvidence was taken on 
this question. The case made for the 
appellant was that he had shown a written 
petition to the Colleotor on the 30th August 
and had bsen told by the Oolleotor to 
filə it in Oourt whieh he did on the 31st. 
In the eoursa of the trial, an alternative 
oase seems to have been made that the 
appellant preferred his ol&im to the Col: 
lestor on tha 30:!h August orally and was 
told to put it in writing. The learned 
Diatriat Judge has found that the statement 
that a petition was presented to tbe Qol- 


lestor on the 30th August is unírne and 
that finding must ba aesepted. The Daputy 
Collestor’s recollestion as to what happened 
on tha 30th August is by no means elenr. 
That ia not surprising. He saya thia: 
“I sannot swear from any document on the 
regord that Sambhu Paul (appellant iu 
another ease) and Gagan Paul (appellant 
in this oase) were not present on the 30th 
August. On the spot I asked elaimants 
to file written statements in the sourse 
of the day and I waited fo reeelve written 
statements of claims. If a slaimant appears 
and makes any verbal statement if is my 
prattice to make notes in the khatian or 
on the petition, if any is filed, I do this 
then and there. I have no reeolleetion 
whether. Sambhu and Gyan made any 
verbal statements”. Looking at the evidence 
a8 & whole, and putting on one side the 
attempt whioh the appellant made in the 
firat instanse to set up an untrue oase, 
we are of opinion that the appellant did 


: appear before the Callestor on the 30th 


August though what passed on that day 
may bs open to more doubt. A referenae 
to olause (2) of sestion 9 shows that 
the slause permits the Oollestor to require 
any oral statement to be made in writing 
and signed by the party or hisagent, It 
is possible that the Collestor gave some 
general direation which the appellant took 
to mean that he was to file & petition in 
writing. There is no doubt that a petition 
in writing was, in faot, filed on the follow- 
ing day and it was filed, therefore, before 
the Collestor made his award. We were 
referred to the sase of the Secretary of 
Stote for India in Council v, Gobind Lal 
Bysak (1), That desision, however, does not 
garry us beyond the words of slanse (2) 
of gestion 25, The learned Judges, no doubt, 
observed that a Land Aeqnisition Judge 
acting under that olause should state his 
reasons for allowing a olaim to be preferred, 
That is, no doubt, a convenient and proper 
sourse for the Judge to take, In that 
ease, when the matter same before the 
Land Acquisition Judge, no slaim at all 
had been preferred by one of the 
olaimants ; and the other olaimants had 
preferred no olaim before the Oollestor 
male his award. In the present osse 
we are of opinion, a8 we have said, that 


(1) 12 0, W. N, 268,. 
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ihe appellant went to the spot on the 
30th August. If so, he may well have 
gone with the intention of making a slaim 
end the omission to prefer aolaim may be 
attributed to some misunderstanding of what 
the Colleetor may have said. People are 
not as a rule baskward in making olaims 
on these ooensions, In the siroumstances, 
we regard the petition filed on the following 
day in Court as a suffisient eomplianae 
with the noties under sestion 9 of the 
Act, or, alternatively, we may say that the 
eircumstanses disolose a suffisient reason for 
allowing the appellant tosome in under clause 
(3) of section 25. 

We may observe in sonslusion that tbe 
notiee served on the appellant does not 
specify the hour at whieh he was to appear 
at the Belur river side, The point does 
not appear to have been taken in the Court 
below and we do no more than notise 
it. 

In the result, we set asidethe order of 
the Land Asquisition Judge dismissing the 
appellant’s elaim and remit the ease to 
him in order that the olaim may be heard 
on the merits. Under sestion 13 of the 
Court Fees Act, we direot that a certificate 
be granted to the appellant authorising 
him to reeeive bask from the Oolleetor the 
full amount of the fee paid by him on 
the memo. of appeal. In other respests, 
the eosts of this appeal and of the Court 
below will abide the result. Wo assess the 
hearing fee in this Court at five gold 
mohurs. l 

In No. 85 or 1919. 
“This ease will be governed by the judg- 
ment that we have just delivered in appeal 
No. 29. “We assess the hearing fee in 
this"appeal atone gold mohur. The appel. 
lant will be similarly entitled toa refund 
of the Court-fees paid on the memo. of the 
appeal, 
Order set aside, 
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LAHORH HIGH COURT. 
Orvit Revision Petition No, 854 or 1920. 
Marsh 17, 1921. 

Present :—Mr. Justioe Martineau. 
Musammat ASGHARI BEGAM —PrAINTIFE 
— PETITIONER C 
VErsSU8 
MUHAMMAD YUSAF AND OTHERS— 


DEFENDANTS— RESPONDENTS. 
Provincial Insolvency Act (V of 1920), s, 28 —Ex parte 
desree—Plaintiff adjudicated insolvent~Application 
to set aside decree— Order setting aside decree, validity 


of. 


A. against whom a deoree had been made eg parte, 
applied to have the decree set aside. During the 
pendency of the application thé holder of the 
decree was declared an insolvent, but this fact 
was not brought tothe notice of the Court, and 
the ex parte decree was set aside, but on the applica. 
tion of the auction-purchaser in execution of the 
deoree the Court set aside its order setting aside 
the es parte decree on the ground that such an, 
order could not legally be passed against an in. 
solvent plaintiff ; 2 

Held, that the order setting aside the ex parte 
decree was not an illegal order, as the Provincial 
Insolvency Act contained no prohibition to a 
creditor going on with a suit or proceeding already 
EE at the date of the adjudication. [p, 585, 
col, 1 

Held, further, that the Court had no jurisdiction 
to set aside the aforesaid order at the instance 
of a person nob a party to the suit. [p 535, col. 3.] 


Petition, under section 44 of Aot IX of 
1919, for revision of the order of the 
Subordinate Judge, First Class, Rohtak, 
dated the 13th Angust 1920, . 

Sardar Sewa Ram Singh, for the Peti- 
tioner, ` 

Lala Madan Gopal, for the Respondents 


JUDGMENT.—The plaintiff sued for 
Rs. 769 on a mortgage of a house, and 
obtained a dearae. The decree was passed 
er parte against one of the defendante, 
Asghari Begam, and she applied to have it 
set aside.- Her applisation was aesepted and 
the deeree set aside by the Senior Subordi. 
nate Judge on the 7th June 1920. During 
ihe pendenoy of the application the plaint- 
iff was adjudicated an insolvent, but this 
fast was not bronght to the notise of the 
Court til the deeree had been set aside. 
On the application of Irshad-ud din, who 
purehased the house in exesution of the 
decree, the Senior Subordinate Judge haa 
deelared his order of the 7th June, 19:0, 
setting aside the ex parte  deeree to he 
null and void, and has restored the status 
qua ante, on the ground that suoh an ordey 
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sould not legally be passed against an 
insolvent plaintiff, as under Order XXII, rule 
10, Civil Presedure Code, whish by the 
operation of seoetion 141 is applieable to 
applisations for setting aside ex parie decrees, 
Asghari Begam's applieation ought to have 
proaeeded against the person on whom the 
insolvent's interest had devolved. Asghari, 
Begam has applied to this Court for revision, 


The learned Senior Subordinate Judge is 
wrong in holding that the order setting aside 
the ex parte deeree sould not legally be passed 
against the insolvent plaintiff, Order XXII, 
rule 10, Civil Prosedure Code, only provides 
that in other eases (that is, eases other 
than those mentioned in rules 8 and 9) of 
an assignment, ereafion, or devolution of any 
interest during the pendensy of a anit the suit 
may by leave of the Court be sontinued by or 
against the person to or upon whom suaeh 
interest has eome or devolved. Even if 
this rule applies to the oase of a defendant 
or respondent besoming insolvent, and allows 
the sontinuanse of the suit or applisation 
against the Reseiver, it does not, at the same 
time, prohibit the sontinuanee of the suit or 
application against the insolvent himself, 
Nor does sestion 16 (2) (b) of the Pro- 
vinoial Insolvency Ast of 1907 or the 
eorresponding section 28 (2) of the Ast 
of 1920, contain sueh a prohibition. Those 
sections provide tbat, after the making of 
an order of adjudieation, a sreditor of the 
insolvent shall not during the pendensy 
of the insolvensy proceedings oommenoee a 
anit or other legal prosseding exsept with 
the leave of the Court, but not that a 
ereditor annot go on with a suit or other 
proseeding already pending atthe date of 
the adjudieation, The order of the 7th June 
1920 setting aside the ex parte deoree, wae, 
therefore, not illegal merely benange it was 
passed against a plaintiff who had becomes 
insolvent while Asghari Begam’s application 
was pending, ' 


In the second plase, the learned Senior 
Subordinate Judge was not competent to set 
aside his order of the 7th June 19.0, or 
dealare 16 to be nulland void, on an appli 
gation made by a person who had purehased 
the mortgaged property in exeontion of the 
desree. He could review his order only 
on the applisation ofa party to the suit who 
was aggrieved bg the order. 
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I aesordingly assept the applieation of 
Asghari Begam and set aside the Senior 
Subordinate Judge’s order of the 13th August 
1920, by whish be had deolared his order 
of the 7th June 1920 to be null and void and 
has restored the status quo ante. The pur- 
ehaser, Irshad-ud.Din, at whose instanee the 
order under revision was passed, will pay the 
petitioner’s coats in this Court, 

Application accepted, 


by 


OALOUTTA HIGH COURT. 
APPEAL FROM ORDER No. 134 or 1919. 
August 24, 1920. 

Present :—Justies Sir N, R. Obatterjea, KT., 
and Mr. Justise Panton. 
SOUDAMINI DASSI—Ozizorog— 
APPELLANT 
Versus 
BEHARI LAL BISWAS AND ANOTHER 


— A PPLICANTS—~ RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, 
v, 84—Suit for declaration of title to property— 
Oompromise—Mortgage, agreement by plaintiff to 
ewecuie—Eauecution of compromise decree—Eaecution 
of mortgage-bond, whether enforceable. 


S. attached certain property in execution of a 
decree which he held against T, B. thereupon 
brought a suit fora declaration that the property 
belonged to him and was not liable to attachment 
and sale in execution of the decree against 7, ; the 
suit was compromised and, inter alia, DB. agreed 
to execute a mortgage-bond of the property, the 
subject-mabter of the suit,in favour of S. for the 
amount due by T, and a decree was passed 
embodying the terms of the compromise. B. did 
not execute the morigage-bond, whereupon $. 
applied in execution of the compromise-decree for 
execution of the mortgage-bond, but the appliea. 
tion was dismissed by the Appellate Court on the 
ground that the execution of the mortgage-bond 
was extraneous to the suit in which the decree 
directing its execution was passed, and must be 
enforced by a separate suit. On second appeal: 

Held, that inasmuch as one of the conditions 
upon which the decree was granted to B was the 
execution of the mortgage-bond, the matter was 
one relating to the suit, and not extraneous thereto, 
and the decree directing its execution was capable 
of being enforced in execution, under Order XXI, 
rule 84, of the Civil Procedure Code. [ p. 637, eol, 2.] 


Appeal against the order of the Distriot 
Judge, Nadia, dated the l6th of January 
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1919, reversing tbe order of the Additional 
Munsif, Raraghat, dated tke 7th of June 
1918, 

Babu Baeranashibasht Mookeriee, for the 
Appellant. 

Babu Bankim Ohundra Mookerjee, for the 
Respondents, 

J UDGMENT,—This appeal arices out of 
proeeedipngs in execution of a decree, 

lt appears that the respondents brought a 
suit for a declaration that certain property 


attached by the appellant in exeeution of a 


money desree against one Troilokbya belong- 
ed to them by right of purehase from the 
latter before attachment, and was not liable 
to attachment and sale in exeoution of the 
decree, and also prayed fora temporary 
injunetion staying the sale, The suit was 
amicably settled and a petition of sompro- 
mise waa filed in Court on the 28rd January 
1918. Subsequently, differences arcre te- 
tween the partiee, and the Court, after taking 
evidence in tte matter, settled the terme of 
the compromise which were to tbe effest that 
Rs, 3929 1l was due from Troilokhya to the 
appellant, that the respondents (ihe plaint- 
iff) would execute a mortgage-bond for 
Rs. 392-11 cut of which H:; 50 was to be 
paid at the time of registration of the bond, 
the balanse being payable under the bond in 
instalments of Rs. 5 per month, that on 
default cf payment of any ist the whole 
amount would be payable, and that the 
mortgage-bond was to be exeented within 
ten days. A desree embodyirg the above 
terms was passed on the 22nd February 1918. 
The respondents, however, did not exceute 
the bond within the time epesified in tle 
decree, and tke appellent therenron applied 
on the 4th Mareh, 1918, fcr exeontion cf 
the mortgege-bord in exesution cf the 
deorae. 

The respondents objested to the applica. 
tion for exeeution cn ile ground that tke 
direction in the ccmprcmise- dcoree for exeau- 
tion of tbe mortgage-bond went beyond 
the subject-matter of the suit in whioh the 
deoree was paseed, and that the appellant 
could not get the relief prayed for in exeeuticn 
of the decree, but must bring a geparate suit 
for the purpcse. The Court cf first instarse 
disallowed tle objections. On apreal, tke 
learned Distrist Judge set aside ihe order of 
the Courteof first instance and dismisred tLe 
applieation for exeention, cn the ground that 
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exeoution of the mortgage- bond wassa matter 
extraneous to the suit and must be enforsed 
by a separate suit, 

The question for sonsideration, therefore, 
is, whether the exeoution of the mortgage- 
bond provided for in the compromise deorece 
wasa matter which related to the subjest- 
matter of the suit, It is sontended on behalf : 
of the appellant that the exeoution of the 
mortgage bond was the sonsideration for the 
aompromise and, therefore, should be held to 
be the subjeot matter of the suit, and refer- 
enseis made to oertain cases. But the mere 
fact that it formed the eonsideration of the 
compromise would not necessarily make it the 
subjest matter of the suit, In many cases 
of compromise, the parties settle their differ- 
ences relating to mattera which have nothing 
to do with the subject-matter of the suit, and 
although they mag form eonsideration for 
the sompromise, it sannot be said that such 
matters relate to the euit. In such oases, 
althcugh all the terms are to be reoorded, the 
deeree must be restrioted to matters relating 
only to the suit. In the resent sase of 
Hemanta Kumari Debt v. Midnapore 
Zemindart Qo., Limited (1), the Judieial Oom- 
mittee, referring to the provisions of gestion 375 
of Aot X1V of 1582 (Order X XIIf, rule 3, of 
the present Code), observed as follows — The 
terms of this seation need osareful rorntiny. 
In the first place, itis plain that the agree- 
ment or compromise, in whole and not in 
part, is to be resorded, and the decree is then 
to sonfine its operation toso mroh cf the 
subjeet matter of the suit as is dealt with by 
the agreement, Their Lordships are not 
aware of the exact system by which doen. 
ments are recorded in the Courts in Indias, 
but a perfestly proper and effestnal method 
of sarrying ont the terms of this seetion 
would be for the desree to reeite the whole 
of the agreement and then to sonslude with 
aa order relative to that part that was the 
subjest of the suit, or if sould introduse the 
agreement in a sehedule to the deoree ; but in 
either ease, although the operative part of 
the desree would be properly eonfined to the 
astual subjeet matter of the then existing 
litigation, the decree taken as whole would 
include the agreement, This, in faot, is what 


(1) 68 Ind Cas. 694; 24 O. W.N.177; 87 M. D. J. 
525, V7 A. L.J. 1 17: (1620, M. W. N. 66: 27 M. L. 
T. 42; 11 L. W. 801; 48 I. A. 240; 31 C. L.J, 298; 22 
Bom. L R., 488; 47 O. 486 (P. C.), 
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the desree did in the present ease, It may be 
that asa desree if was incapable of being 
executed outside the lands of the suit, but 
that does not prevent it being reseived in 
evidence of its contents." l 
The question, howaver, what is the subjest- 
matter of a snit, must depend upon the fasts 
of each sase. In the present case the subjest- 
matter of ‘the suit was, no doubt, the property 
in respect of whioh the plaintiff sought for 
a declaration of his title. Curiously enough, 
the desree passed upon the petition of eom. 
promise did not expressly declare the plaint- 
iff's title to the land, nor dealare that the 
property, the subjest matter of the suit, was 
not Hable to attaehment or sale, nor was any 
relief expressly granted to the plaintiffs. 
But though the deeree was badly drawn up, 
there is no doubt that it meant to grant the 
said reliefs to the plaintiffs as it atates that the 
. "guit is deareed by sompromise in aasordanae 
with the terms settled by the Court " (then 
the terms are set out). Unless the deeree is 
sonstrued in that way it must be held to be a 
wholly infruotuous dearee in so far as the 
elaim of the plaintiffs was concerned. The 
desree, bowever, direoted the plaintiffs to 
exesute a mortgage. bond within ten days*in 
favour of the defendant. It is found by 
the learned Distrist Jadge (on remand) that 
the property, the subject-matter of the suit, 
was agreed to be given in mortgage in the 
mortgage- bond to be exeauted by the plaint- 
iffg. In substanse, therefore, the desree must 
be taken to be a desree deolaring the plaintiff's 
title to tbe property and granting tha otber 
reliefs prayed for, subjest to a mortgage 
which was to be oraated by the plaintiffs on 
tbe property (the subjeat-matter of the guit) 
by exeeuting a mortgage- bond within ten 
days. A deeree may be passed in favour of 
the plaintiff declaring his title, say, to some 
land (the subject-matter of the suit), or 
awarding him possession of it, subjeot to 
some rights in favour of the defendant in 
respest of sucb land, and direeting the 
plaintiff to do something for- Sesuring suoh 
rights to the defendant. It sannot be said 
in sush a ease, that the thing whieh the 
plaintiff is dirested by the Oourt to do 
is extraneous to the suit and must be 
enforced by the defendant by a separate euit, 
itis the sondition upon whieh the Court 
grants a decree to the plaintiff in respeot of 
the subject matter of the soit, and if the 


parties agree to euoh a desree by eonsent, we 
do not think that sueh a matter should be 
held to be ove not relating to the snit. In 
the present ocaso the plaintiffs got the sale of 
the property stayed and other reliefs in 
respeot of the property the subject. matter of 
the suit under the sompromise, one of the 
terms of which was that they would exeeute 
a mortgage-bond in favour of the defendant 
within ten days in respeot of the very pro. 
perty whieh was the subject-matter of the 
suit. The deores embodied the term as to t he 
exeeution of the mortgage-bond and it must be 
held, therefore, that the deeree dirested the 
plaintiffs to exeonte the mortgage. bond. 

It is contended on behalf of the respondent 


that the deeree is vagae and indefinite, 


because it does not provide for interest payable 
under the bond to be exeented. But the 
bond was to be an instalment-bond, and no 
interert.was argeed upon to be paid. 

We are acsordingly of opinion that the 
exeoution of the mortgage-bond wasa matter 
relating to the suit, and having been direeted 
by the decree, is oipable of being enfore. 
ed in exeontion of the desres under the 
provisions of Order XX, rule 34, of the Civil 
Prosedure Code, 

The order of the lower Appellate Court 
is aesordipgly set aside and that of the Court 
of first instanoe restored with oosts, 1 gold 
mohur. 


Order set aside. 


MADRAS HIGH COURT. 
Orvir Reviston Perrrion No, 9£4 or 1919. 
August 2, 1920. 

Present : — Mr. Justice Odgers. 
SANTHANARAMA MUDALIAR— 
Derenvant— PETITIONER 
versus 
SAMI KARUPPUNDAR —PLAINTIFF--- 
RESPONDENT 

Contract Act (IX of 1872), s, 23—Madras Abkari 
Act (Iof 1886)— Lease to unlicensed person for 
today tapping, whether legal--Contract, objection 
to, legality of —Evidence, necessary—Jurisdiction, ob 
jection as to, when to be taken, . 
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A lease to = person not licensed under the 
Madras Abkari Act for tapping trees for the pur- 
pose of drawing toddy isnot illegal, and can be 


enforced. [p 539, col. J.] f 
An objection to the jurisdiction of a Court to 


entertain a suit must be taken at the earliest 
opportunity, and cannot be entertained for the 
first time in revision, [ p. 588, col. 2.] 

Petition, under sestion 25 of Aot IX of 
1887, praying the High Court to revise the 
desree of the Court of the Distriet Munsif, 
Mannargudi, in Small Cause Suit No, 572 of 


1918. 


FAOTS appear from the judgment. 
` Mr, S. Subrahmanta Atyar, for the Peti- 
tioner.— [he sontrast is unenforesable and 
plaintiffs suit should have been dismissed., 
The lisense-holder was Malasutti and the 
object of the sontraet is distinetly illegal, 
i.e, for tapping by an unlicensed person. 
Breaehes of Abkari Rules and Notifieations 
are within the mischief of sestion 23 of 
the Contrast Ast. It is a scntrast for- 
bidden by law and cannot be enforeed. See 


Aanapatht Brohmayya v. Kurella Ramiah 
(1). 

Mr. M. 8. Vatthianatha Atyar, for the 
Respondent.— Ganapathi Brahmoyya v. 


Kurella Ramiah (1) is not applisable to 
this oaze. That was the ease of a loan to 
a partnership in the Abkari business. In 
this ease the plaintiff treated the defend. 
ant as the agent of the license. holder. 

A lease for tapping to an unlisensed 
person ia not illegal under the Abkari Ast 
and the sontingency of an unlisenged person 
tapping the trees does not bear on the ques. 
tion of illegality. 


JUDGMENT .—Thia is à small eause suit 
in whieh defendant has been desreed to 
pay the balanse of à sum due on a sontraot 
with the plaintiff for the lease of certain 
trees for toddy-tapping. Various defenses 
are raised and the questions involved weie 
argued before me at length. 

For the defendant it wasurged, (1) that 
the Distriet Munsif's Court of Mannargudi 
had no jurisdietion to try this sase as the 
agreement (aseording to plaintiff's evidence) 
took plase at Kilasayam in the jurisdiotion 
of the Tiruvaloor Court, though 1n the plaint 
the sontraot in question is said to have arisen 


(1) 54 [nd, Cas, 45; 43 M, 141; 10 L. W. 476; 85 
M. L. J. 128, 


within the jurisdiotion of the Mannargudi 
Court, It is not clear that any issue was raised 
as to this or that if was urged upon the 
Court below in argument. The judgment 
does not refer to it, It ought, of sourse, to 
have been raised at the earliest opportunity, 
I do not think it oan be relied on in revision 
before me. ga 
Seaondly, it was argued that the 
defendant was nota surety, as found in 
the alternative by the Distriot Munaif, 
I find no evidense whatever of the defendant 
ever having assumed the position of a surety 
for the lisense-holder (defendant/a witness 
No. 2). Tbe defendant undoubtedly 
undertook to pay the debt himeelf (Exhibit 
A), and there is no mention there of his 
being anything buta principal debtor though 
in his evidenee he says he only ‘talked for 
Malasutti, who ie, as a matter of faot, the 
lisense holder, the defendant having none. 
The Distriet Munsif says that plaintiff 
awears he leased the trees to the defendant 
direct for the purpose of drawing toddy. 
Hence the third point, that the objeat of 
the eontraet being illegal, 2.6, tapping by 
an < unlieensed person, no money san be 
resovered on it. It is elear from the 
authorities that offenses against the Abkari 
Ast are more than mere infringements of 
the Revenue Laws, that they are enacted in 
the interests of publie poliey, so that a 
eontraet direetly involving apy of the mis- 
chiefs sontemplated by seation 12 of the 
Abkari Ast would be tainted with illegality 
under seetion 23 of the Contrast Act. The 
question is, is the present auch a eontrast? 
It is eaid in an anaient case the objeotion 
that a eontrast is illegal or immoral as 
between a plaintiff and defendant sounds at 
all times very ill in the mouth of the defend- 
ant, and the oases seem to establish that, 
before the objeetion ean prevail, it must be 
shown that defendant was prastically a party 
to the violation of the Statute, whish the 
contrast is said to «ontravene. Is this the 
ease here? The plaintiff says that the 
defendant and Malasutti jointly owned a shop 
and are interested in the Kutiaka. He says: 
Hs bad seen them sharirg paddy and money, 
The deferdant says ‘he talked for Malasutti’ 
—the latter cays deferdart is not bis partner. 
The license is rot prodased, and plaintiff 
krew itto be in the name of Malasniti, 
The sare Ganapathi Brahmayya v. Kurella 
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Ramiah (1) has been quoted as show- 
ing the illegality of this  proaeeding. 
There was a loan to a partnership 
in the Arrack business. The lisenses had 
taken a partner without permission and 
the plaintiff was held to have had 
noties of this illegality. The plaintiff 
there admitted he knew that first defendant 
alone had the lisense (as here) and also that 
the sesond defendant was taken asa partner 
and that the partners earried on the business. 
This seems to me to distinguish the sase 
from the present. Here the plaintiff looked 
upon the defendant as the agent of the 
lisensee. The fact that the trees when and 
if tapped might be so tapped by an unlisensed 
person, suah as the defendant, does not seem 
to me to be material. The Abkari Ast does 
not make a lease for tapping to an unlieensed 
person illegal and I am unable to see how 
this sase falls within the misshief of sestion 
93 of the Indian Contrast Aot, On this 
point the judgment of the Distriet Munsif 
isright and this sivil revision petition must 
be dismissed with aosts. 
M, Q. P. 
Pettizon dismissed. 


CALOUTTA HIGH OOURT. 
FULL BENCH. 


Foru Benoa Rereeence No. 2 or 1920 iN 
AppgaL FROM ÁPPsLLATE DEOREE No. 1926 
or 1918. 

Angust 30, 1920, 
Present:—-Sir Asutosh Mookerjee, KT., 
Aeting Chief Justice, Justise Sir Ernest 
Fletcher, Kr., Justise Sir N, R. 
Chatterjea, Kr., Mr. Justice Teunon 
and Mr. Justice Riehardaon. 

RAM CHAND SUR —PraiNTIFF— 
APPELLANT 
versus 
ISWAR CHANDRA GIRI AND OTHERS— 


DEPFENDANTS— RESPONDENTS, 
Limitation Act (IX of 1908), Sch. I, Art. 182 — 
Suit to recover value of paddy charged ow immoveable 
property, mature of. 
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A suit to recover the value of paddy charged 
upon immoveable property is a suit to enforce 
payment of money charged upon immoveable pro- 
perty within the meaning of Article 132 of 
Schedule I to the Limitation Act. [ p. 548, col, 1.] 


Appeal against the desision of the Sub- 
ordinate Judge, Midnapur, dated the 
23rd July, 1918, affirming that of the 
Munsif, Contai, dated the 5th February 
1917, 

ORDER OF REFERENCE TO A 
FULL BENCH, 

The question involyed in this appeal 
is, whether the suit out of whioh this 
appeal arises is one to enforee payment of 
money eharged upon immoveable property 
within the meaning of Article 132 of the 
Limitation Áet. 

The defendants Nos. land 2 borrowed a 
eertain quantity of paddy from the plaintiff 
and executed a  mortgage-bond agreeing 
lo re-pay the paddy with interest thereon 
(payable in paddy) and as “‘seourity for 
realization” of the paddy hypothesated 
certain immoveable properties, The bond 
provided that, on default of payment of the 
paddy, the plaintiff would be entitled to 
realize the "elaim" with interest thereon 
by sale of the immoveable properties hypo- 
theeated. The plaintiff sued to resover 
Rs. 998 as the value of the paddy with interest 
thereon. 

Tke Court below, relying upon the desision 
in the ease of Hash Bikari Das v. Kunjabihari 
Patra (1), held that the suit sould not 
be sonsidered as a suit to enforse payment of 
money sharged upon immoveable property, and 
as it was instituted more than six years after 
the duedate (though within twelve years) it 
was barred by limitation. 


There is a sonfliet of decisions on the ques- 
tion whether a suit to reaover money on 
account of the value of paddy which is sharged 
upon immoveable property somes under Artialg 
132 of the Limitation Aot. 

In the ease of Rash Bahari Das v. Kunja- 
bihari Patra (1), where a loan was taken of 
paddy and was promised to be re-paid with 
interest in kind (paddy), Sir Lawrence 
Jenkins, O. J., and Holmwood, J., held that 
such a suit is not one to enforee payment of 
money oharged upon immoveable property, ard 
so Artiele 132 sannot apply. ` 


(1) 37 Ind. Qas. 805; 24 C. L. jT 348, 
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A sontrary view, however, has been taken 
in the following piis : : Nilmony Singha v. 
Haradhan Dass (2), Sripzti Lil Dutt v, Sarat 
Ohandra Mondal (3), Sridhar Ohandra Maiti 
_y. Ram Gobinda Jana (4). Indra Narain v. 
Dijabar Samanta (5), Jogentra Nath Singh v, 
Mohanlal Khan (6) and Dinabandhu Matti v. 
Bishnu Bewa (7). On the other hand in the 
ease of Kandarpa Narain Mandal v, Sridhar 
Roy (8), Riohardson and Walmsley, JJ., 
followed the ease of Rash Bahari Das v. 
Kuniabthari Patra (1) and in Sridhar Ohandra 
Maiti v. Ram Gobinda Jana (4) referred to 
above, one of the Judges, Walmsley, J., was 
inclined to follow the oase of Rash Bikari Dae 
v. Kunjabihart Paira (1). The question, no 
doubt, turns upon the terms of the bond in 
eash ease, and the ease of Rash Bihari 
Das v. Kunjabthari Patra (1) waa dis. 
tinguished in some of the above eases upon 
that ground. In some of the eases -there 
was an express stipulation that, on default 
of payment of the paddy, the mortgagee 
would be entitled to realize the value thereof 
by sale of the mortgaged property; there 
was no auch express Stipulation in the other 
eases. Although there ean be no question 
that, when a suit is brought upon default 
in delivery of paddy, the mortgagee is 
entitled to the value thereof, it appears 
ta have been stated in the bond in all 
the oases that the immoveable property was 
bypothecated as sesurity for the paddy. The 
question arises frequently and is one of import- 
ance, We think, therefore, that it should be 
settled by the Full Beneh. 


We accordingly refer the following ques- 
tion to the Full Beneb:— Whether a suit 
to resover the value of paddy eharged upon 
immoveable property is a suit to enforce pay- 
ment of money sharged upon immoveable pro- 
perty within the meaning of Article 132 of the 
Limitation Aet. 


Babu Sarada Charan Maity, for the Appel- 
lant.— The only question in the appeal is, 


(2) 2 Ind, Cas. 111; 13 C, W. N. elxxxiv (184 


notes). 
(8) 46 Ind. Cas. 78; 22 0, W, N. 760. 
(4) 50 Ind. Cas. 608; 29 C. L. J. 308, 
(8) 61 Ind. Cas. 849, 23 O.W. N, 


128 
(6) 58 Ind. Cas. 995; 23 C, W. N. 961. 
(7) 60 Ind, Cas. 715; 32 C. L. J. 221. 
(8) 44 Ind, Cas. 618. 
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whether Artiale 132 or Article 116 or 120 
of the Limitation Ast applies to a mort: 
gage of immoveable property to seaure pay. 
ment of paddy. My submission is that as 
the suit was for the realisation of paddy eharg. 
ed upon immoveable property, Article 132 
would apply. 

{ Mooxersen, Acta. O. J.— What is meant 
by saying that the paddy was charged upon 
immoveable property ?] 

The paddy is not charged but the priee of 
the paddy, 

The first ease on tbe point is 13 Caleutta 
Weekly Notes elxxxiv (184) (Notes portion) 
fully reported in 2 Indian Cases 111 (Nil. 
mony Singha v. Haradhan Dass (2)]. The next 
ease is Hash Behari Das v. Kunjabthari 
Patra (1). Reads Tranafer of Property Aot, 
sestion 58, 

[Mooxersen, Acta O. J. refers to Kandarpa 
Narain Mandal v. Sridhar Roy (8).] 

Reads Sridhar Ohandra Maiti v. 
Gobinda Jana (4). 

At this stage the Court asked the Vakil 
for the respondent to make his submission. 

Babu Manmathanath Rag (with him Babu 
Santosh Kumar Paul), for. the Respondents. 

| Mookerses, Acta. O. J.—Do you contend 
that the plaintiff is not entitled to a deoree 
for money and do you sontend that the 
plaintiff is only entitled fo a decree {or 
paddy ? ] 

Inthe pleadings I did not expressly say 
that the plaintiff was not entitled toa deeree 
for money. 

[ MooksRJEs, Acta, O, J.—In that case, the 
suit is one for money eharged upon immove- 
able property. | 

Refers to Rash Behari Das v, AKuniabtkare 
Patra (1), Refers also to the followirg 
English eases:— Willis v. 1 laskeit (9), Om. 
manney v. Butcher (10) and Harrison v. 
Paynter (11). 

Babu Sarada Oharan Matty was not salled 
upon to reply. 

JUDGMENT OF THE FULL BENCH, 


MOOKERJEE, Aora, C. J, — This referense has 
been made in connection with a suit to 


Ran 


"o (1841) 4 Beav. 208; 6 Jur. 572; 49 E. R. 818 
R. R. 54. 
Er (1823) 2 T. & R. 260; 24 R, E. 42; 87 E, B, 
10 


8. 
(11) (1840) 6 M. & W. 887 atp. 890;8 D. P, O, 
349; 9 L, J. Ex. 169; 4 Jur. 488; 151 E. Re 462, 
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enforee a mortgage sesurity. On the 9th 
February 190-, the first two defendants, who 
are deseribed as eultivators by oscupaticn 
took & loan of paddy from the plaintiff who 
is another cultivator. In the doeument, 
whish was executed, the paddy was stated 
to be worth Ra. 300, and the borrowers 
agreed to pay interest on the loan in 
paddy at a mpesified rate. The paddy bor- 
rowed, together with interest thereon in the 
shape of paddy, was made returnable on 
the 12th February 1909. It was for- 
ther stipulated that if the paddy was not 
returned within the time fixed, interest at 
the preseribed rate would be paid up to 
the date of realisation, Ags sesurity for 
realisation of tbe said paddy, the borrowers 
hypotheeated specifie immoveable properties. 
The bond finally provided that, in the event 
of default in the payment of paddy, the 
mortgages would be entitled to take steps 
aesordiog to the law in forse, and to realise 
the claim with costs and interest from the 
properties under mortgage as well as from 
other moveable and immoyeable properties by 
attashment and sale. At the sonolusion, 
as at the sommencement, the doeument 
was described as a simple mortgage. bond 
for a loan of paddy.” The borrowers neither 
re-paid the paddy lent nor the interest due 
thereon in the shape of paddy. Thereupon, 
on the 20th July 1916, the ereditor instituted 
the present suit for recovery of Re, 998, 
as the value of the paddy lent and the 
interest thereon, by sale of the hy pothesated 
properties. The olaim was resisted on the 
ground, amongst others, (hat it was barred 
by limitation. In the Trial Court, the 
plaintiff attempted to prove that the defend. 
ants had delivered some paddy to him 
in 1913 on aescunt of interest; this, how- 
ever, was not established, and as the same 
view was taken, when the matter went on 
appeal, no further referense need be made 
ta the alleged payment. The Court of first 
instance dismissed the suit as barred by 
limitation, on the ground that the six years’ 
rnle pressribed by Artiele 120, and not the 
twelve years’ rule provided in Article 132 was 
applieable. The Subordinate Judge adopted 
the same view and eonfirmed the deoree of 
dismissal On scoond appeal to this Court, 
the Division Beneh same to the eonelusion 
‘that there was a eonfiat of judiaial opinion 
upon the point of limitation raised in the suit, 
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and referred the following question for deei- 
sion by a Fall Benoh: —. i 

"Whether a suit to recover the value 
of paddy eharged upon immoveable property, 
is a suit to enforee payment of money 
charged upon immoveable property within the 
meaning of Artiole 132 of the Limitation 
Ast.” 

For the solution of the question referred, it 
is nesessary to analyse the nature of transas- 
tions of this elass, whiob, as appears from the 
oases in the books, are by no means infrequent 
among agrisulturists in the districts of Mid. 
napurand Bankura. A sultivator takes a loan 
of paddy whieh he agrees to re pay, with addi: 
tional paddy in the shape of interest for use 
of the paddy borrowed by him. The oreditor 
requires real sesurity in addition to the 
personal undertaking of the borrower, for 
the due performance of the obligation, The 
borrower thereupon gives his immoveable 
property by way of mortgage, It need not 
be disputed that the primary intention of 
the parties tosush a transaetion is, that the 
debt should be discharged by re payment of 
paddy, bnt ib is equally elear that they also 
intend? that, in the event of default of delivery 
of paddy, the mortgagee would be entitled 
to the market value thereof. When the dead 
recites that the land is given to sesure pay- 
ment of the paddy (prineipal and interest), 
the essence of the matter is that the land is 
made seourity for the value of the paddy, 
beeause upon failure to deliver the paddy, 
the mortgagee besomes entitled to recover 
the prise thereof by the sale of the land; in 
other words, the parties sontemplate that, 
should it be neeessary for the mortgages to 
enforee his seourity, the land would ba liable 
for the value of the paddy lent as well as 
of the paddy payable as interest, A trans- 
astion of this charaater falla within the 
eomprebensive definit:on of a mortgage son. 
tained in section 58 (a) of the Transfer of 
Property Aot, namely, "the transfer of an 
Interest iu spesific immoveable property, for 
the purpose of securing the payment of 
money advanced or io be advanced by way of 
loan, an existing or future debt, or the per. 
formance of an engagement whish may give 
rise to a peouniary liability.” The parties 
in the sase before us, eutered into an engage» 
ment whioh, if not performed by the delivery 
of the paddy, wculd give rise to a pesaue 
niary liability. No cther eonstrustion aan y 
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reasonably plased on the transaction. The 
parties eould not have intended that,in the 
event of default in the delivery of paddy, 
the Court shonld sell the mortgaged property, 
and, for the benefit of the plaintiff, prosure 
paddy from the market with the sale-proseeds 
whieh, aesording to our Code of Procedure, 
must be money, the only resognised medium 
of exshange. From this point of view, it is 
a reasonable eonstrnotion of Article 132 to 
hold that in a oase of this desoeription the 
money value of the paddy was sharged upon 
the mortgaged premises. 

An interesting analogy is furnished by 
stook mortgages whioh are treated as mort 
gages, even though what has to be re-paid is 
not money but stook. (Presedents are set 
out in all standard works on Conveyancing, 
for example, in Davidson, Volume II, Part 
II, page 624, in Bythewood and Jarman, 
Volume III, page 1063, in Key and Elphin.. 
stone, Volume I, page 150, and in Prideaux, 
Volume J, page 829). Thus, in Forrest v. 
Elwes (12), there was a transfer of stook by 
way of loan upon bond with a oondition to 
re-place the stock six montha after the date 
and in the meantime to pay inferest at 5 
per oent. ; the stosk was not re.placed and 
became depreeinted : the obligee was held 
entitled to the value of the stosk at the time 
fixed for the transfer Sse also Goddard v. 
Lethbridge (18)]. ` Similarly, in M’ Arthur v. 
Seaforth (14) it was ruled that, on failure 
to re-plase the stook, the plaintiff was en- 


titled at his option to the price at the day: 


when if ought to have been re-plaeed or the 
priee at the day of the trial [See also 
Shepherd v. Johnson (15).] Again, in Blyth 
v. Oarpenter (16) where the mortgagor sove- 
nanted to re place on a specified day an 
amount of stoek lent him by the mortgagee 
and the mortgage was allowed to sontinue 
beyond the date fixed, it was ruled that the 
mortgagor might redeem on transfering to 
the mortgages the original amount of stosk 
and was not bound to pay the amount whish 
it would have eost him to re-plaee the stook 
on the preseribed day. [See also Pell v. 


(12) (1799) 4 Ves. 402; 81 E. R. 252; 4 R. R. 269. 
(18) (1853) 16 Beav. 629; 51 E. R. 883; 96 R. R. 254, 


(14) (1810) 2 Taunt 257; 11 B. B. 669; 127 X. R. 1076. 


(15) (1802) 2 Hast 211; 102 E. R. 349. 
(16) (1868) 2e Eq, 601; 35 L. J. Ch. 823; 12 Jur, 
(N. a) 898; 15 L, T, 154; 15 W. B. 3. 
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DeWinton (17), Whitney v. Smith (18), Brom- 
ley v. Kelly (19)]. These transaetions all 
amounted to valid mortgages, although what 
was secured was, not the re-payment of what 
might be strictly salled money advaneed or 
to be advanaed by way of loan, or an existing 
or future debt, but the performanse of an 
engagement whish might give rise to a 
pecuniary liability. Finally, no plausible 
reason has been assigned why a narrow con» 
strustion should be plased upon the word 
66 T +. u » 
money "ortheexpression money sharged 
in Artisle 132 of the Limitation Ast. The 
word " money” is comprehensive enough to 
inelude, not merely money which has been 
advanced or will be advansed by way of loan, 
or money whieh is due on assount of an 


existing debt or will besome due ona future 


debt, but also money which has or will beaome 
due on asoount of non performenee of an 
engagement that might give rise to a 
If such money is seonred 
by a mortgage of immoveable property, the 
suit to enforce the security is obviously a 
suit for resovery of money ebarged on im- 
moveable property within the meaning of 
Artisle 132 of the Limitation Ast, It may 
be pointed out that, notwithstanding the 
famous definition of money given by Baron 
Gilbert in Shelmers’ case (20), the tendensy 
of modern sases has been to plase a wide 
interpretation on the term “money” as in- 
cluding not merely what would be teshnisally 
considered “sash” but also whatever is 
redeemable by money or saleable for money: 
Gallint v. Noble (21), Brennan v. Brennan 
(22), Conly v. Greene (23), Smith, In re 
Henderson. Roe v, Hitohims (94), Sarojeni 
Dasst v. Gnanendra Nath Das (25), recent. 
ly affirmed by the Judisial Committee, 
Gnanendra Nath Das w. Surendra Nath Das 
(26), Emperor v. Govinda Babaji Babie (27), 

(17) (1867) 2 De G. & J. 13; 27 L.J. Oh. 280; 4 


Jur. (N. 8.) 225,0 W. R. 179; 119 R. R. 6; 44 E. R. 892. 
(18) (1869) 4 Oh, App. 513; 20 L. T, 468; 17 W. 
b 


(19) (1870) 89 L, J. Ch. 274; 18 W. R. 374. 

(20) (1725) Gilbert 200; 25 E. R. 139. 

(21) (1810) 8 Mer. 691; 86 E. R. 265. 

(22) (1888) 2 Ir. R. Eq. 821. 

(23) (1870) 5 Ir. R. Eq. 430. 

(24) (1889) 42 Ch. D. 302; 58 L, J. Ch. 860; 61 L. 
TT. 863; 37 W. B. 705, 

(25) 33 Ind, Cas, 102; 280. U, J. 241. 

(26) 61 Ind, Oas. 323; 24 O. W. N. 1026; 28 M. L. 
T, 463; (1920) M. W. N. 450 (P. O.). 

(27) 27 Ind, Cas, 178; 16 Bom, L. R. 683; 16 Cx. 
L. J. 114, 
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though indications in favour of a restricted 
eonstruction are sometimes not altogether 
wanting; Langdale v. Whitfeld (28), Willis 
v. Piaskett (9), Ommanney v. Buicher (10), 
Harrison v. Paynter (11). But whatever 
doubt may arise upon the eonstrustion of 
other Statutes, it is, we think, fairly clear 
that in Article 132 of the Limitation Aot 
the expression “money charged upon im- 
moveable property" includes money due for 
non-performanees of an obligation when such 
money is aeaured by a mortgage on immove- 
able property. 

Our conclusion is, that the question refer- 
red to the Full Bensh should be answered in 
the affirmative, and that a suit to resover the 
value of paddy charged upon immoveable 
property isa soit to enforse payment of 
money charged upon immoveable property 
within the meaning of Artiele 182 of the 
Limitation Aot. Consequently, the present 
suit should not have been dismissed as barred 
by limitation. 

The result is, that this appeal is allowed, 
the deoree of the Subordinate Judge eet aside 
and the ease remitted to him to be re-heard 
in assordanees with law.’ The appellant is 
entitled to his costs in this Court (both of 
this Reference and of the hearing before the 
Division Benoh) as also the oosts in the Court 
of the Subordinate Judge. The sosts in 
the Trial Court, as also the eosts of the hear. 
ing after remand, will abide the result. 


FLETCHER, J.—] agree, 
OCHATTERJEA, J.—I agree. 
TEUNON, J,—1 agree. 
Ricwarpson, J,—I agree, 
Appeal allowed; 
Oase-remitted, 


(28) (1858) 4 K. & J. 426; 27 L. J. Oh. 795; 4 Jur. 
(x. s.) 706; 6 W. R. 862; 70 E. R. 178; 116 R. B. 358. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
MiscELLANEOUS Cryin APPEAL No. 31-B or 1919, 
September 28, 1920. 

Present: —Mr. Macnair, A. J. C, 
MAROTI-—Derenpant—APPELLANT 
Versus 
ABHIMAN AND OTRERS—PLAINTIFFS— 


RESPONDENTR, 
Mesne profits— Possession under a deed liable to be 
set aside on payment of money—Possession, nature 
of —Mesne profits, whether can be claimed, 


Where a person holds possession under a deed 
which isliable to be set aside on payment of a 
certain sum of money, that person must be deemed 
to be lawfully in possession until the deed is set 
aside and is not, therefore, accountable for mesno 
profits for the period prior to the date of the 
decree setting it aside, 


Appeal against the judgment of the Distriat 
Judge, Akola, in Civil Appeal No. 60 of 
1919, dated the 19th September 1919, 

Mr. V. V. Ghitale, for the Appellant, 

Mr. V. N. Bapat, for the Respondents, 

JUDGMENT,.—The appellant in this Court 
is the vendee of & widow. The respondents 
are reversioners of the widow and obtained 
& deoree for possession of the property on 
condition of their making a payment of 
Res. 2,900 to the defendant. In the present 
suit the plaintiffs claim mesne profits for 
the period subsequent to the institution of 
the previous suit but prior to the date on 
whish they obtained possession. The learned 
Distrist Judge,relying on Bhagwat Dayal Singh 
v, Debs Dayal Sahu (1), held that the rever- 
sioners were entitled to mesne profits, and 
remanded the ease for trialon the merits. 

Before me it is urged that in Banwart 
Lal vy. Mahesh (2) it is held on page 68* 
that, where a desd is only to beset aside 
on payment of certain sums, the person 
holding under susha deed must be deemed 
to be lawfully in possession until it is set 
aside and is not, therefore, ascsountable for 
mesne profits, 

I find it difficult to reaonsile the ruling 
quoted by the appellant with that sited by 
the learned District Judge. ButI aonsider 
that I should follow the later ruling. It 

(1) 85 C. 420; 10 Bom, L. R, 280; 12 0, W. N. 893; 
7 0. L.J. 385; 6 A, L. J. 184,18 M. L.J. 100; 8 
M. L, T, 844; 14 Bur. L. B. 49; 35 I. A. 48 (P. C.). 

(2) 49 Ind, Cas. 540; 41 A. 68; 210, C, 328; 23 
O. W.N. 577; 6 O. L, J. 168; (1919) M. W, N, 490; 
45 I, A. 284 (P. CO), 


*Page of 41 A, [ Ed. ]. 
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is possible that in the earlier ease the deed 
was to be set aside on payment of a sum 
very small compared to the value of the 
estate. In the oase I am considering the sum 
to be paid was substantial and the estate 
eannot have been very valuable since a 
sesond appeal lay. I hold, therefore, that the 
appellant was lawfully in possession until the 
sum mentioned in the deoree, Rs, 2,900, was 
paid to him. The appeal must, therefore, 
sueseed, The deoree of the lower Court is 
reversed and the plaintiffs’ claim is dismissed. 
The plaintiffs-respondents will bear sosta in 
all Courts. 


Decree reversed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Deors No. 1168 
or 1919, 

August 17, 1920, 

Present: —Mr. Justice Newbould 
and Mr. Justiee Ghose, 
NAGENDRA NATH GHOSE AND ANOTRER— 
PELAINTIFFS— À PPELLANTS 

versus 


LAWRENOE JUTE COMPANY, 


LIMiTED, AND OTHERS— RESPONDENTS, 
Admission, admissibility of, in evidence— Admission of 
party in respect of joint property, whether can be 
given in evidence against others interested in the 


joint property. 


The admission of one party may be given in 
evidence against another, when the party against 
whom the admission is sought to be used has a 
joint interest with the party making the admission 
in the subject-matter, or the thing to which the 
admission relates  [p. 546, col. 1.] 

Q, the eldest of five brothers of a joint family, 
granted a permanent lease of the family property 
to B; he died shortly afterand B. having failed to 
obtain possession brought a suit against his re- 
presentatives for compensation, &c., and obtained 
& deoree, and in execution thereof brought the 
property to sale and purchased it. In that suit K., 
one of the brothers, was examined as a witness by 
the representatives of G. and stated that G had 
separated from his brothers and that there was 
no joint family, Subsequently, N and J., two 
other brothers, brought the present suit against B. 
for a declaration of their title to a share in the 
properfy sold, asserting that at the time when 
the lease was granted by G. the brothers con- 
stituted a joint family and that the property was 


joint family property : B.in reply put in the de. 
position of K. in the previous suit as an admission 
against N. and J, the deposition was admitted 
In evidence and the suit dismissed: On second 
appeal : 

Held, that the deposition was inadmissible in 
evidence against the plaintiffs. [p. 646, col, 1.] 


Appeal against the desree of the Addi- 
tional Distrist Judge, Hooghly, at Howrah, 
dated the 4th of Marsh 1919, reversing that 
of the Subordinate Judge, Howrah, dated the 


2nd of February 1917, 


Babus Mohendra Nath Roy 
Nagendra Nath Ghose, for the Appellants. 


Mr. A. Ohowdhury and Babu Monmotha 
Nath Mukher;ee, for the Respondents. 


JUDGMENT,—This is an appeal againat 
a judgment and deeree of the Additional 
Distriot Judge of Hooghly, dated the 4th 
Mareh 19:9, reversing the judgment and 
decree of the Subordinate Judge of Howrab, 
dated the 22nd February 1917, in a 
suit for deolaration of the plaintiffs’ 
title to an one-fifth share ina paint mehal 
known as Morza Chakkesi, and for a declara- 
tion that their right, title and interest in the 
said share had notin any way been affested 
by an execution sale held af tha instanse of 
the defendant Company. The Subordinate 
Judge was of opinion that the plaintiffs cught 
to ensceed in the suit but, as pointed out 
above, the lower Appellate Court was of a 
eontrary opinion, On appeal before us, it 
has been eontended on bebalf of the plaint. 
iffs-appellants that tbe lower Appellate 
Court was in error in &dmittirg in evidence, 
as against the plaintiffs, the deporition of 
the defendant No. 6 in a previous suit, being 
Suit No 127 of 1911, and that, in the cirsum- 
Blances, the appeal ought to be remitted to 
tbelower Appellate Court fora re-hearing In 
order to appreciate the forse of this conten. 
tion, it is necessary to state the following 
fasts. It appears that by two leases, dated 
the 20th Desember 1905 ard 7th June 1906, 
one Upendra Nath Ghose, the plaintiffs’ eldest 
brother and one Jogendra Nath Pal (defend- 
ant No, 7) who were painzdars in reapect of 
certain lands beld under the Andul Raj, 
granted permarent leases of 150 bighas and 
49 bighas respeotively in Mouzah Ohakkesi in 
favcur of Messrs. Bird & Co. On the 
25th Avgust 1906, Messrs. Bird & Oo., 
transferred the property sovered by the leases 


and 
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referred to above to the defendant Company. 
On the 2rd July 1908 the said Upendra Nath 
Ghose and Jogendra Nath Pal granted a third 
permanent lease to the defendant Company in 
respest of another lot of 100 bighas, 5 cotíasin 
- the esid Monza. The lessors having failed toput 
the defendant Company in possession of all the 
lands covered by the third lease, and baving 
thereby broken one of the sovenants therein, 
the latter brought & suit at Hooghly, being 
Suit No. 127 of 1911, for sompensation, &s., 
against Jogendra Nath Pal (the present 
defendant No. 7) and the representatives of 
Upendra Nath Ghose, who had died in 1909, 
In this suit, whieh wasdeoreed on the 13th 
May 19313, the present defendant No. 6, 
Khogendra Nath Ghose, was examined as s 
witness by the representatives of Upendra 
Nath Ghose (see the pedigree act out on page 
29 of the paper-book). The defendant 
Company thereafter proseeded to sxesute the 
desree and they saused the patní taluk to be 
attached, On the 28rd Maresh 1914 the 
present plaintiffs preferred a olaim in respest 
of the attashed property which, after several 
adjournments, was finally dismissed on the 
14th August 19 4, The slaim of the plaintiffs, 
it may be noted, was based on an allegation, 
previously made, that the lands in question 
had been asquired by Upendra in his name 
with the aid of joint family funds, On the 
10th September 1914 the paini taluk was 
sold in exesution of the said desree and 
purehased by thedefendant Company. The 
plaint in tbe present suit was thereafter filed 
on the 16th August 19.5 in whieh it was 
again alleged that, so far as the share of 
Upendra Nath Ghose in the said paint taluk 
was sonoerned, that share stood in the name 
of Upendra for himself and for his brothers. 
At the trial before the learned Subordinate 
Judge the deposition of the present defendant 
No. 6 in the previous suit (Exhibit Q) waa 
sought to be used by the defendant Com. 
pany for the purpose of proving that tke 
defendant No. 6 had no share in the said 
patní taluk and also that the plaintiffs a: d 
defendant No. 5 bad no share therein. The 
learned  Sabordinate Judge held that the 
admission of defendant No. o was not admissi- 
ble as against the plaintiffa though it might 
operate as estoppel against the person making 
it, namely, defendant No. 6. The lower 
Appellate Court held, however, on a eonsider- 
ation of the oases reported as Kowsulliah 


38 


Sundari Dasi v. Mukta Sundari Dasi (1), 
Ohalho Singh v. Jharo Singh (9), Bibi 
Gyannessa v, Musammat Mobarakunnessa (3) 
and Ambar Ali v. Lutfe Ali (4), that the 
deposition of defendant No, 6 was admissible 
in evidense as against the plaintiffs. In this 
deposition, the defendant No. 6 stated that 
the said Upendra Nath Ghose lived separately 


-after the death of his father and that he 


(defendant No. 6) had no interest in the 
said Mouza, It is soneeded that this state- 
ment, if true, goes very greatly against the 
plaintiff's ease that the family was joint at the 
time when the paini patta was obtained in 
respest of the said Monza from the Andul 
Raj. It bas been argued before us on behalf of 
the plaintiffs that the deposition, Exhibit Q, is 
admissible in evidenee only, if defendant No. 6 
was a joint owner of the said Mouza, and 
that as itis the defendant Oompany’s ease 
that the defendant No. 6 was not interested 
in the property, it is not open to them to use 
the said deposition in evidenee in the present 
guit, while on behalf of the defendant Com- 
pany relianee has been plaeed upon the eases 
referred to above and attention has been 
drawn to the fact that, sasording tothe 
plaintifis, the defendant No. 6 had an interest 
jointly with them in Monza Chakkesi at the 
time when the deposition was given. Briefly 
stated, the position, is this. The plaintiffs 
asserted that, at the time when the patia in 
respeot of the paint taluk waa obtaind, they and 
their brothers, ineluding defendant No. 6, eon. 
stituted a joint family and that a sertain pro. 
perty was joint family property, The defend- 
ant No, 6, in the sourse of his deposition as a 
witness on behalf of the representatives of 
Upendra Nath Ghose in Suit No. 127 of 1911, 
stated that on the death of the plaintiffs’ 
father, Upendra separated from his brother 
and that there was no joint family (see page 
26 of the paper-book). The defendant No. 6, 

therefore, was not elaiming any interest i in 
the property in question and iu the " admis- 
sions”? made by him in the previous suit he did 
not fulfil the aharaeter of a deelarant jointly 
interested with the party in respeot of the 
property soneerned, against whom the 


(D 11 C. 538; 10 Ind. Jur, 66;5 Ind. Dec. (xN. s.) 
116 


(2) 18 Ind. Cas. 61; 39 O. 995. 

(8; 20. W. N. 91. 

(4) 41 Ind. Cas, 116; 43 C, 159; 25 0, A J. 619; 
21 C, W. N, 996, 
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admissions are ecughtío be nsed. Further. 
more, it is to be noted thai tho the defend- 
ant Company do not themselves ssy that. nt 
the time when ihe admissions refcrred to 
above were made by defendant No. 6, ti are 
was any community of interest hetr een 
defendant No. 6 and his brothers. The 
admission of one party mey be given in 
svidense against another, when the party 
against whom the admission ia sought to bo 
used has a joint interest with the party 
making the admission in the subject-matier 
or the thing to whieh the admission relates. 
This rule depends upon the lega! privoiple 
that persons seized jointly are seized of the 
whole, each being seizad of the whole, the 
admission of either isthe admission of the 
other and may bə produesd in evidores 
against that other, See this  prinsiple 
diseussed at length in Ambar Ali v. Lutfe AU 
(4). Applying this prinsiple to the facta 
of the present case, the conclusion, in our 
opinion, isirresistible that the deposition of 
defendant No. 6 in the previous suit is not 
admissible as admission against the present 
plaintiffs and that the case must be remitted 
to the lower Appellate Court for re-consider- 
ation after exclusion of the deposition, Ez- 
hibit Q, in the care, The appeal is aesordingly 
allowed and the case remanded to the lower 
Appellate Court to be disposed of in the light 
of the above observaticns, Oosis of this appeal 
to abide the result of the decision by the 
lower Appellate Court. 


Appeal allowed; 
Uase remitied, 


f ALLAHABAD H:GH COURT. 
Leirers Patent Arrear No, 91 cr 1919, 
July 17, 1920. 

Present ;— Sir Grimwood Mears, KT., Chief 
Justise, and Mr Justice Kanhaiya Lal, 
Mucammat RAM PIARI a: Dp cTatus— 

DiFsabents—APPELL:STS 


versus 
BUDHSAIN arp virrus— PLiIRTIFEA AND 
. Dit&k&r p, 58TS— Fri£Cr DENTS, 


Mortgage, possessory— Equity of redemption, sale 
of—Suit jor redemption by yurchasei — Mortgagee 
‘continuing in possession—Simple morigage, subsequent, 


-— 
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by mortgagee~ Berree for ^ sale—Auction-pwrchaser! 
sale by, of his rights~ suit to redeem original mort. 
gage — Adverse possession— Tacking — Limitation, 


In 19°) H executed a mortgage with posses- 
sion of his land in favour of M.andin “6 sold 
his equity of redemption to J, who in the same 
year filed a suit and obtained a decree for re. 
démption conditional ov payment of the mortgage- 
money to the mortgagee in possession The mort- 
so AM continued in 
possession, and subsequently erected buildings on 
the land, andin 1884 he executed a simple mort. 
gage- of the entire property in favour of K.,and: 
later,on executed two deeds of further charge in 
his favour. In 1901 K.'s heirs obtained a decree 
on these deeds for sale, andin execution thereof 
purchased the property in 1902, and in 1804 and 
1:03 sold their rights in the property to D. In 
19153, the successors-in-interest of J filed the 
present suit for redemption of the mortgage made 
by H.in 186:, and the question was whether the 
suit was barred by limitation: 

Held, that as the auction- purchasers were entitled 
to tack onthe possession of the previous holders 
from whom they derived title, and as the com. 
bined possession extended over a period of .2 
yous, they had acquired an absolute tie to the 
property, and the suit for redemption was con. 
sequently barred by limitation [p. 519, col. 1 ] 

Lettere Parent appesl against the judgment 
of Mr. Justice Stuart, dated the 24th of June 
1919, in Second Appeal No, 649 of 1917. 

The Hon’ble Mr. Narain Prasad Asthana, 
for ihe Appellanta. 


Mr, M. L. Sandal, for the Respondents. 


JUDGMENT.—These are -two Letters 
Petent Appeels arising out of a suit for 
recem)ticn, It appears that Hanes wea the 
owrer of seme land situated in Shaheunj 
in the Agra City, whereon stood a kutcha 
house and c^avpal. In 1£61 be mortgaged 
with potsession the said land with the kutcha 
hues snd chaupal standing thereon to 
Hargcbind in lieu of Rs. 20, On the 30th 
of June 1t6!, Henea eold his equity of 
redemption in thet property to Jngal 
Kishore, tbe predecessor in interest of the 
pretent plaintiffs. Jugal Kishore filed a 


| guit for redemption ard obtained a deeree on 


the 6tb c£ October 1863, eonditional on his 
paying Rs. 20 tothe mortgagee, No time 
was fixed by the deeree for the payment of 
t at mcrey,ard romorey wasin feet paid 
io Huvechiy d in pur: nereo cf it. Whetber 
this wrs Cue fo ecne yrivate arrangement 
with Hergobird or tome otler cause is not 
cienr. ' l 
Hargobird subsequently pulled Cown the 
hvicha kothu and chaupal standing thereon 
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and built a &hop and a balikhana at a ost of 
Rs. 5,570. Hə romainad in poryaaasion of that 
property till 1289, when he marteig:l the 
shop and balakhena, with the land upon with 
they stood, fo one K'iabi Rim, describing 
himself as tha absoluto owner of that 
property, This mortgage was  Rnímnle. 
Later on, he exesuted twa deais of furth^r 
oharge in favour cf Kaubi Ran On 
the 25th of May 1901 the heirs of Khabi 
Ram gota deoree for sale on foot of those 
deeds and in exeaution of that degree tha 
property in question was sold by anustiou 
on the lat of August 1902 and purchased 
by the desree-holdera thamselvas, The 
auation-purshasers subsequently sold their 
rights in the said property to the present 
defendants by two sale-daede, one of whioh 
waa exesuted on the 29thof January 1904 
and the other on the 22nd of May 1903. 
The present enit was filed by the plaintiffs 
on the 26th of March 1915 for the rademp- 
tion of the mortgage made by Hansa in 
1861, The Court of first instanse gama to 
the sonalusion that the elaim was not barrad 
by limitation, that a second suit for relemo- 
tion was maintainable, and that the plaintiffs 
were entitled to a deeree for relemption on 
payment of Rs. 20 on acomnt of the 
prinsipal sum sesured hy the morigimo. 
One of the pleas urged by the defendants 
was that their predeosssor, Har (bind, had 
built shops and other apartments on the land 
in dispute at a aonsiderabla oost and that 
the plaintiffa were not entitled to get 
bask the property without paying tho arata of 
the sonstrustions made by him. Tha Court 
of first instanae found that one of the 
houses originally exiating on the dianuted 
land had fal'en down and that the mortgazae 
was justified in ra building it. Tt, therefore, 
allowed Rs. 109 on assount of tha asst of 
its re-construstion, In regard to thera-inaining 
buildings, standing on the land, its Gntiag 
was that those buildings had baan eonstraated 
in order bo improve the house and that the 
plaintiffs were not liable for tha coats of those 
improvements. The deeree passed by that 
Oourt, consequently, was that the plaintiffs 
shouldget possession of the property, inslu ling 
the improvements made by the mortgages, on 
payment of Rs 120 to thedefandants. That 
deoree was upheld by the Court of first 
appeal, On sesond appeal to this Court, 
whieh same up before a Single Judge, it was 
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held that, although the pralasossora-in.title 
of tho dofandants, namely, the heira of 
Khahi Ram, hed baan in adverse possession 
of tha di:nntad pronerty sinas the lat of 
Angnes 1902, and had baan siso3edaed by the 
d fondante, who had been in adverse posses. 
sien from tha dats of their purshase, the 
dafond snta wera nat anti lel to taok on the 
pariod cf their adverse poasession to the 
period of tho &dyeree possession hald by the 
heirs of Khub' Ram. On that ground alone 
the learned Judge dismissed the appeal, exoept 
in so far that he allowed the defendants to 
remove the materials of tbe sonstrustions 
made by thair prodesassor-in title subjest to 
thair undertaking to restore the land to the 
oondition in whioh it was, with the buildings 
as they stood on the date of the 
mortgage. 

A considerable argument has baon address- 
ed to us in regard to the annliaability of 
Article 134 of the Indian Limitation Ast 
(No, IX of 190-), That point appaars to 
hava.baen prassed also in the Courts below, 
and asem3 to haya very mush obssnrad 
the mein issu5 involyed in the 03998, namely, 
whathar, irresnastive of Artisle 134, the 


. defendants had nerfested their adverse title 


by possession for more than twelve years 
prior fo the suit. Artiele 145 13 intended to 
proice’ the Interest of the mortgagor against 
tha mortgava3 in 03339393192 or the psraon 
who holds tho interest of the mortgagee, 
inslnding hia hetr: or assigns aisuch, Arti- 
alo 134 is designed to protect the intereat of 
the personsin possession who have obtained by 
transfer from the mortgages larger rights 
than those whish tha mortgages was 
comnatens to transfer, for valuable eonsidera- 
tion, and hawa remained in nnqualified 
exjeymons of tho sama for more than 
tyelv; yaart fron r'he dəteof tha transfer. 
Az pointed ont in Husum? Khanam v. 
Husam Khan (1) and walla Vititl Besti 
Kutti v. Kunti Pathumma (2), the transfer 
referred to in Article 134 ig a transfer with 
possession or foilowed by possession as a 
n3383327y insident or irgradient of it. Ifa 
iriasfor is not assomoinied by the delivery 
of possession, Artiola 144 may soma into 


'1) °9 A, 47l at p 432; A. W. N. (1997) 133; 4A, 
Ink 7* 

(2) 43 Ind. Cas. 21; 42 M. 1010; 33 V, L, J. 325; 
(F, B.) 
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operation, when possession is obtained after. 
wards and held adversely for more than 
twelve years. We 
eonsider whether that Artiele is applisable 
in view of the findings here arrived at, 


In the present ease what Hargobind 
mortgaged with Khnbi Ram was the 
proprietary interest whioh he believed and 
professed or pretended to have held in tha 
disputed property. Iu pursuance of that 
mortgage and the further mortgages whieh 
had been made thereafter, a deeree was 
obtained by the mortgagee and the property 
was sold in exeeution of that decres. The 
property mortgaged was not the mortgages 
interest of Hargohind but the so ealled pro- 
prietary interest whieh he olaimed to have held 
in that property. The austion-purehasers, 
similarly, had not purehased the mortgages 
interest of Hargobind but had purehased 
what was deseribed as his proprietary interest, 
They remained in possession of that proprie- 
tary interest from the date of their purehaae 
and afterwards they sold their proprietary 
interest to the present defendants who have 
sinse been in possession of the same, A mort- 
gages, it is true, is estopped from denying the 
title of a mortgagor or from setting up adverse 
possession against him, but where the proper- 
ty mortgaged has passed from the mortgagee 
to a third party, who has obtained rights 
therein for valuable eonsideration in good 
faith and in full belief that he was pursbas- 
ing the transferor’s proprietary interest and 
the transferor represented that he held that 
proprietary interest, it e&nnot be said that susah 
a transfor is a transfer of the mortgages inter. 
est, ao as to render Artiale 148 of the Indian 
Limitation Aet (No. LX of 1908) applieable., 
In Ammu v. Ramakishna Sastri (3) it was held 
that Artisle 148 applied only to suits for re. 
demption and to aush suits as might ba insti- 
tuted against mortgagees or persons olaiming 
under them, exsept purahasers for value, but 
it did not apply to suits against strangers, nor 
to suits whieh were not suits for redemption. 
In Ohinto v. Janki (4) it was similarly held 
that where land was mortgaged with posses. 
sion to a certain person and that person was 
ousted from possession by another who re 
mained in possession of the said land and 
dealt with it as his own for 40 years, a suit 


(8) 2 M. 226; 1 Ind, Des. (N. s.) 429. 
(4) 18 B. 51; 9 Ind, Dec. (N. &) 642, 
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for redemption brought by the mortgagor 
or his legal heirs would not fall under 
Artiele 148, but would be governed by 
Artiele 144 of the Limitation Ast, and would 
fail if the person in possession susceeded in 
proving that his possession was adverse to the 
mortgagor for more than 12 years prior tc the 
suit,  Ártiele 148 sannot, therefore, apply to 
the present suit; and if that Article does 
nof apply, the only other possible Article 
that san apply is Artiele 144. Article 134 
is exeluded by the fast that the vendors 
of the defendants had not purchased from 
the mortgagee. They had asquired their 
righta by virtue of an involuntary sale, whish, 
aocording to the desisions in Ahamed Kutti 
v. Raman Nambudri (5), Bhagwan Sahat v. 
Bhagwan Din (6) and Sheonath Ringh v. 
Mahipal Singh (7), is exeluded from ita 
operation. But even an auetion-purehaser 
may, unless he is a purehaser of the mort- 
gagee interest as such, remain in possession 
of the property purehased for more than 
twelve years, and may asquire adverse rights 
by virtue of bia possession. The defend. 
ants are, therefore, entitled to slaim that, 
if their possession has been adveree for 
more than 12 years, they eannot be ousted 
from the property, The only ground upon 
whieh tke learned Judge of this Court 
found adversely against the present defend. 
ants was that the possession of the previous 
holders, namely, theauotion- purehasers, sould 
not be tacked onto the possession of those 
who had derived their title from them. But 
it is well settled that ‘a person who is 
in possession of land without title has, 
while he  sontinnes in possession and 
before the statutory period has elapsed, 
a transmissible and inheritable interest 
in the property, but that interest is liable 
at any moment to be defeated by the entry 
of the rightful owner; and if such person 
ia sueseeded in possession by one, elaiming 
through him, who holds till the expiration 
of the atatutory period, sush a sussessor 
has then as good a right to the posses. 
sion as if he himself had ossupied for the 
whole period.” (Halsbury's Lawa of England, 


(6) 25 M. 99; 11 M. L. J, 823. 

(6) 9.A.97; A. W, N. (1886) 303; 5 Ind. Deo. 
(x. 8.) 400. 

(7) 2 å. L. J. 281; A, W. N, (1905) 66. 
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Volume !9, page 157). In Babu Ram v.' Banke 
Bihar: Lal (8) it was, ascordingly, held that 
if the period of possession of a trespasser 
and his predesessor-in title who was also 
a trespasser extended over a period of 12 
years, he asquired an absolute title to the 
property of whioh he had been thus in 
possession, In faot, the learned Counsel 
for the plaintiffs consedes that sush tacking 
is permissible in the oase of a person who 
has derived histitle from a holder who had 
been in similar possession of the disputed 
property. That being so, the ground on 
which the learned Judge proseeded cannot be 
sustained, 

We allow the appeal of the defendants, 
set aside the deoree of the Single Judge 
and of the Courts below, and dismiss the 
plaintiffs suit with eosts througout, inslud- 
ing in this Court fees on the higher seale, 
We dismiss the appeal, filed by the plaintiffs, 
Letters Patent Appeal No. 181 of 1919 with 
sosts ineluding in this Court fees on the 
higher scale. 


| Appeal allowed. 
(8) 3 A. L. J. 424; A. W. N. (1906) 184, 





CALCUTTA HIGH COURT.. 
Appeal FROM APPELLATE Decrees No. 771 
or 1520, 

July 26, 1990. 

Present :—Justise Sir N. R. Chatterjes, KT., 
and Mr. Justise Panton, 

Raja SATL-PROSAD GORGA BAHADUR 
AND OTHERS—APPLICANTS—APPELLANIS 

versus 


SANATAN DHARA AND ornens—Oprosits 
PABTIES— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 105, 18S— 
Application for settlement of fair rent —Landlords con- 
stttuting  Mitakshara, family —Infant, whether neces- 
sary party-—-Effect of not joining infant within period 
prescribed, < 

On the 12th March 1917 a Record of Rights was 
finally published, and 4. and G., constituting a 
family governed by the Mitakshara School of Hindu 
Law, were recorded as lendlords, On 20th April 
19 7, 8, G. and an infant son of S. born prior to 
the publication of the Record of Rights, joined in 
an application under section 105 (1. of the Bengal 
Tenancy Aot for settlement of fair and equitable 
rent. On the 15th April 1917 a son was born ta 
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G. and an application was made on 9th Tune 1917 
to amend the application of 20th April 1917 by 
adding this infant son: 

* Held, that the application for amendment could 
not be granted, as to du so, would amount to extend. 
ing the period for applying under section 105 pre- 
scribed by section :88 of the Bengal Tenancy 
Act; that the application of the 2Cth April 1917 
was defective in that it was nob made by all tho 
landlords, and that as the application to join the 
infant son of G. was made afterthe period prescribed, 
the proceedings under section 103 must fail. [p. 550, 
cols, 1 & 2.] 

An application under section 105 of the Bengal 
Tenancy Act for settlement of fair and equitable 
rent must be made by all the landlords, and cannot 
be maintained if made by some of the joint 
landlords, even though the landlords constitute a 
joint Hindu family. [p. 550, col. 1.] 

Appeal against the deeree of the Special 
Judge,  Midnapore, dated the 26th of 
Mareh 1920, reversing that of the Revenue 
Officer of that Distriet, dated the 15th of 


July 1918. 


Babus Mohendra Nath Roy, Bimal On. Das 
Gupta and Satcourt Pati Roy, for the Appel- 
lants. d 
Babus D. N. Ohuckerbuiiy and Kali Kinkar 
Ohuckerbutty, for the Respondents. 


UDGMENT.—This appeal arises out of 
Ed under section 105 of the Bengal 
Tenancy Act for settlement of rents. 

In the Reoord of Rights, whioh was finally 
published on the 12th Maroh 1917, Raja 
Sati Prosad Garga and Raja Gopal Prasad 
were resorded aa the landlords. The family ` 
is governed by the Mitakshara Sehool of 
Hindu Law. The applieation under sestion 
105 (sub-seetion 1) was made on the 20th 
April 1917 by Baja Sati Prosad, Raja Gopal 
Prasad, and an infant son of Raja Sati - 
Prasad, who was born prior to the date of the 
final publication of the Resord of Rights, It 
appears that on the 15th April 1917 a son 
was born to Raja Gopal Prasad, and an 
application was made on the 9th June 1917 
for amendment of the original applieation 
(presented on the 20th April 1917) by the 
addition of the Pu who may be ealled as 

intiff No, 4. 
giros were raised on behalf of the 
defendants on the ground that the application 
was time-barred so far as the plaintiff No. 4 
was oconoerned, as an application under 
geation 105 had to be made within two months 
of the date of the certificate of final pub- 
lioation of the Reeord of Rights whieh, as 
stated above, was the 12th Mareh 4917 and 
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the application for emerdment was nob male 
until the 9th Jure 1917, and tho &pplieation 
under gestion 105 was, therefore, bii hy, 
reason of the omissien to join the pleni if 
No, 4. The Court of first in, tangan. sawed 
the objestions. On appeal the learre] District 
Judge allowed the objestions, andthe  plaiut- 
iffs have appealed to this Court. 


The family being governed by the Mitak- 
ghara, there is no doubt that the plaintiff 
No. 4 acquired right to the estate on his 
birth, and was, therefore, one of the landlords. 
Havivg regard to the provisions of section 
188 of the Act, an anpplisation under section 
105 for settlement of fair and equitabla rent 
“must bs made by ali the landlords and can- 
not be maintained by some of the joint 
landlords [See Behari Lal v. Piya Neth (1) 
Krishna Das Low v. Girija N th Hoy 
(Poresh Sardar) (29)] It is eontended, 
however, on behalf of the appellants that 
as only the names of Raja Nati Prasad 
and Raja Gopal Prasad were resorded as tho 
landlords in the R'eord of Rights they 
alone were competent to make the applica- 
tion under sestion 105. Ib is true that under 
gestion 103 B, entries in the Reaord of 
Rights shall be presumed fo be eorreot until 
they are proved by evidenes to be insorrast, 
But the plaintiffs themselves joined the 
infant son of Raja Sati Prasad in the orivinal 
application made on the 20th Anril 1917 and 
in the application of the 9th Jure 1917 for 
amendment they wanted to add tha infant 
son of Raja Gopal Prasad as plaintiff, thereby 
admitting (which they could not but admit) 
that these two infants were also the land 
lorda. The sontention that only the persons 
entered in the Record of Rights have’ the 
right to make an application under section 
105 osannot be supported. If the right 
of the landlords be transferred to other per 
gong within two months of the date of the 
final publication of the Record, the latter 
surely vesome the landlords, and would te 
entitled to mako the application, as seetion 
165 does not lay down that the application 
is to be made only by the persons whose 
names are entered in the Resords as the land. 
lords. In the case of Upendra Nath Gkose v. 
Jamini Mohun Pal (3) it was held that the 
mere fact that the name of s person does not 


(1) 28 Ind. Cas, 80%; 21 O L. J. 805, 
(2) 8 Ind. Cas. 472; J0 C. L. J, 455, 
(8) 21 dnd. Cas, 87; 18 O, W. N, 208. 
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annoar in the Record of Rights as the owner 
of a tennraia no ground for holding that he 
is nos entitl-d to. apple under section 105 of 
tho Rancal Tansney Act, 

1t ia contended, however, that either a new 
eau^8 of astion aesruad to the plaintif N^, 4 
at his birth on the 15:h April 1917, in whieh 
ease the applisation (for adding him as 
plaintiff) made on the 9th Jure 1917 was in 
time, or that no fresh sause of aetion accrued 
on his birth, and in that sase he was not a 
necessary party, and the application. for 
adding him as a party was & mere surplus. 
ago. 

We are of opinion that neither of these 
sontentions has any fores. No new ganas of 
action acernued to the infant on his birth, 
Tne right to make an application under 
section ! 05 arose on the date of final pub: 
lication of the Resord. The applisation must 
be mada within the time limited, and any 
person who acquired an interest on his birth 
would have to be made a party to push an 
application. It is urged that no right to 
make an application gan exist unless there is 
a person in baing who oan make the applisa> 
tion, and the the infant not having been born 
at the date when the sertifiaate of final 
publieation was made, and from whieh the 
period of limitation fo^ the application oone 
templated by section 105 was to run, the 
infant could nof be a necessary party nor 
sould any question of limitation arise in rush 
a a258, But ina Mitakshara family, if there 
is a cause of action for & suit with respeoí 
to the family estate, although a son subs 
sequoantly born saquires an interest in the 
es*ate on his brith, and, therefore, has to be 
mide a party to sush a suit (if institated 
after his birth}, the period of limit;tion runs 
from the date of the cause of action when it 
orizinally aseruad, even though the infant 
was ues born when sueh gause of aation arog. 
Tre prinsipla applienbla to a sult wonld 
as ‘ly to ea apolisation under sestion 105, 
Bangal Tenanusy Ast, whi-h, as will be 
presen'ly ahown, mast be dealt with as a 
suit, We think, however, that no qaes- 
tion of samas of action really arises in the 
present sase, The right of the landlord to 
enhanss the rent of tenants is one whieh can 
b» anf-reed in the Civil Courts, and such 
rig >t in not aff:ated by the period of limita. 
tion laid down by seation 105 of the Ast, 
Sestion 105 is an enabling section, It 
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enablss the landlord or tanvn$, if he 0109999, 
to adopt a soasial prazslaca to gya eph 
-menb of the veut in tua prosasiinis for 
Roasord of Righis, and sp-alal fagifitios ars 
given to them for the purjiso, Ls dasa no$ 
taks away theic rights which may ba enfures 
ed in the Civil Courts, Ii, however, tney 
wish to avail &hemselvas of hə spesial 
prosedure for settlement of rents, they mast 
coms within the period prossribod, viz, two 
months from the date of the cersifimts of 
final publication of the Raaord of Rights. 
That peviod is not affasted bz the subsaqa- 
ent dev»latioa of tha in-erast of tha lin Hood, 
although tho parasan ia wim 8331 1n2323-b 
has devolved woul i baa nas.3:arz7 air y t0 the 
@pplisation uniar  eestion 105, and tho 

. omission tə jola him within the p rbd 
pressribed may render the apolization in- 
-gomostent having regard to the provisions of 
sestion 18» of the Ast. 


It is oontended that ths plaintiffs Nos. 1 
and 2, as manager3 ofa Mitakshara family, 
may maintain the applieasion, aud that sestion 
18x, Bengal Tenanoy Act, toss not afsat the 
rights of managers in a Mitakshisra family, 
Bat the question of tha power of & manager 
of a Mitakshara family mujh be soaiidazel 
with referenes to atatutory provision, if any, 
apolisable to any partioular ore.  Sestion 
188 provides that where two or m^re paraons 
are joint landlords anything whieh the land- 
lord is under tha Aot required ov au hor zd £o 
do, must be done either by both or alithe:e 
persons asting together or by an acent 
authorized to aot on behalf of ba h or all of 
them. In the ease of Sai? P^osad v. Rahu 
Nath (4) the learned Judges obs-rved: “It 
is alsar, therefore, that the Loagi-lature has 
expressly provided for the performance of an 
aot, not only by the entire body of the joint 
landlords, but alao by their representativo, 
But the Legislature sontemolated that, where 
suoh representative is allowed to act, be must 

' bea single individual; in other worda, the 
aot must be done by o single agent authorised 
to ast on behalt of the eutire body of land 
lords. In the case befora us, the suit bas 
baen instituted by two menbars of the joint 
family; if cannot, therefore, be oonteaded 
that they had inatitated this suit as ayenis 
authorised to ast on bahalf of all the 


(4) 18 Ind, Cas. 197; 18 0, L. J, 427 at pp. 430, 
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land!ovda, I is, moreover, doubtful whether 
& me ani of a joing Mitak-hora family, even 
if he hap- eus to ba the head of the family, 
Gan be raid to bo an agent anthoriged on 
bahalf of oth: x members of the family; the 
Legislatura apparel oontemplated acts done 
by a commen manager appointed under the 
Bengal Teneney Aot. We are sonsequently 
of opinion that the enit bas baen improperly 
aonsiitnted and eanuot be maintained,” 

-~ The same observations apply to the present 


aise. Here, not only the two adult members 
but also an infant member (the plaint- 
iff No. 8) male the application, and 


they themselves applied to have the newly 
born infant joined es a party to t e applica. 
tin. It sannat, therefore, possibly be said 
thai tbe appl-eation was made either by 
the karta of the family or an agent authorised 
to est on bahalf of all the landlords, 

The last contention is, that it ia open to the 
Oaurt to amend the original  defeotive 
application by the addition of the plaintiff 
No. 4 under Order J, rule 10 (2), and that 
the proeeeding nof being a suit, the pro- 
visions of session 22 of the Limitation Act 
do rot apply. 


But rule 63 (1), Part IIL of the Rules 
framed by the L»oal Government under the 
Bengal Tenanoy Aot, lays down that proaeed- 
ing- for settlement of a fair rent “shall be 
dealt with as suits and subject to the direo- 
tions sontained in this Rale, the Revenue 
Offisar shall adopt, as far as it is praoticable, 
the prosedare laid down in the Code of Civil 
Procedure for the trial of suirs.”?> The oase of 
hal:mand St.gi v. Chandra Krishore Jha (5) 
reli.d upon cannot apply to the present oase, 
as the asplieation there was an application for 
excaution of desreg, and it was held that the 
su stitution of the heirs of the deseased 
jadgment debtor was & continuation of the 
original application, In the present ease 
the applisation under sestion 105 is to be 
degit with asa suit, and if all the landlords 
did not join inthe application as required 
by the As’, we do not think that the Court 
ha; the power to amend the application by 
adding & person as party to the application 
aftar the expiry of the period fixed by the 
Act Ths Aas proserib:a a spooial period 
for applications made by the waole body 


(5) 7 ind. Cas. 19; 14 C, W.N.971; 120. L.J, 
102, n 
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of landlords within a period of two months 
and we do not see how the Court oan 
allow an amendment which would have 
the effest of extending the period of limita- 
tion. 

We are assordingly of opinion that the 
applisation originally made was defeative and 
the applisation for joining the infant, having 
been made ‘after the expiry of the period 
presoribed, was barred by limitation, 

The appeal is, therefore, dismissed with 
sosta, one gold mohur. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Civit, Appsat No, 197 or 1916. 
November 13, 1919. 
Presení:—Justiae Sir Abdur Rahim, Kr., and 
Mr. Justise Burn. 
Sreemantha Baja Y ARLAGADA 

MALLIKARJUNA PRASADA NAIDU 

BAHADUR, ZEMINDAR— PLAINTIFF 

j — ÀPPELLANT 

versus 


RENDUCHINTALA SUBBIAH ano 
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Madras Estates Land Act I Mad. of 1908), ss.3 (15), 
185—Ryoti land, conversion of, into home-farm or 
kamatam—Land, uncultivated for some time, effect of 
—Leases as kamatam with stipulation jor ejectment, 
effect of—Tests for determining whether land home- 
farm or ryoti—Custom, proof of, evidentiary 
value of-—~Land let only for pasturage, lessee of, whe. 
ther a ryot—Lumping of grazing with agricultural 
land, effect of, on tenancy—Jurisdiction of Civil 
Court. 


The test for determining whether lands leased 
to vyots are home-farm lands of the Zemindar or 
yyoli lands is, whether the land was in actual 
direct oultivation of the Zemindar though he 
might let it out on lease for some reasons provid- 
ed he had the ultimate intention of cultivating it 
himself [p 564, col 2.] 

Section 8 ofthe Madras Estates Land Act, read along 
with section 185, makes it clear that the Legislature 
intended to lay down that ryott land cannot be 
converted into home-farm land by the Zemindar 
by any act of kis either before or after the passing 
of this Act, unless if came within the special 

rovisions laid down in this connection. He cannot, 
by merely treating ryoté as home-farm land, absorb 
it into the latter, [p. 564, col, 2; p. 556, col. 1.] 


Cheekati Zemindar v. Ranasooru Dhara, 28 M. 818s 
8 Jnd Deo N.s. ^74,considered 

Plaintiff, the Zemindar, instituted a guit in the 
Civil Court to eject the defendant from a large area 
of cultivated land which he claimed as his kamatam 
land It appeared in evidence that, in consequence 
of a violent cyclone in 1864 and the action of 
the sea the suit land was flooded and, owing to 
saline deposits, could not be cultivated for some 
years, Plaintiff, alleging that he had recluimed the 
land, let them oub as kamatam down to March 
1909, increasing the rents from. time to time and 
stipulating for eviction of the tenants atthe end 
of the stipulated periods In some cases he also 
changed the tenants. Prior to !>8 ,ib was found 
that the lands were in the occupation of ryots as 
ryotí lands and from 1*64, though the plaintiff 
treated them as kamatam, he never cultivated 
them himself, nor did he relinquish any portion 
of them On the Ist July $s when Madras 
Act I of 1908 was passed the ryoís were in posses- 
sion : 

Held, that the lands were ryoti, that there was 
no conversion of them into plaintiff's private lands 
and the suit was not maintainable in the - ivil Court, 
[p 541, cols. 1 & 2.] 

Per Abdur Rahim, J.—Evidence of custom show- 
ing that certain land was treated by the Zemindar 
as his private land is of value ^nly us determining 
whether the land is private land or ryoti land, but 
the custom itself would not determine the character 
of the land. [p 555, col 7.] 

Per Burn, J.--Ryott land cannot be converted 
into something else by simply calling it by another 
name. lf conversion is pleaded it must be shown 
that there has been a change not merely in name 
but in fact It is irrelevant to prove that the 
land-holder has been describing thousands of acres 
of what were vyoti lands as kamatum and has 
been leasing them out under this name for cultiva- 
tion by others It would be important to establish 
that the land in suit was ofa kind which was 
usually brought under direct cultivation of the 
land-holder and was retained by him for this 
purpose. [p. 560, col 2 p 56:,c01 1] 

Where land is let only for pasturage, the tenant 
holding it is not a ryot within the meaning of 
section 3 (15: of the -iadras Estates land Act, 
The lumping of agricultural with pasturage lands 
in the lease does not make any difference in respect 
of i character of the holding of the former [p 06!, 
ool, 2 


Appeal against the deeree of the Court of 
the Temporary Subordinate Judge, Masuli- 
patam, in Original Suit No .8 of 1914. 


FACTS appear from the judgment. 

The Hon'ble Mr. B. N. Sarma, for the Àp- 
pellant. —The Civil Court bas jurisdistion in 
this ease and the lower Court has declined to 
exersise jurisdicsion whish properly belongs 
toit, Sinse 1864, owing to saline deposita, 
the land sould not ba sultivatad. Tbe plaint- 
if let them out as «amatam lands and 
power was resarvad fo ejest the tenaaíts at 
the end of the periods of the leases, He also 
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changed the ryote from time ta time. So 
that even if it was ryotz land, the Zismindar 
converted it into private land. His assertion 
of right in the leases granted by him and the 
manner of his dealing with the lands sonsti- 
tute them as his home.farm lands. Ohee- 
kati Zemindar v. Banasooru Dhora (1). 

There is a large body of evidenee of austom 
of the land-holder treating 7yoft land as 
his private land and the sustom is suffisient 
to determine the eharaeter of the land. The 
test applied in Zemindar of  Ohellupalh v. 
Raralapatt Somayya (2) should not be ap- 
plied to the fasts of this ease. In that case 
the land was always in the osoupation of 
ryots. Here the lands were not held by any 
one when they were slassed as kamatam., 

Mr. V. Ramadoss, for the Respondents, — 
Prior to 1864, the lands were ryoft and on 
lst July 1908, when the Estates Land Aot 
was passed, they were in the ossupation of 
ryots, who must be deemed to have ocou- 
panoy rights under the statutory provisions, 

The presumption in favour of the ryofs has 
not been suacessfully displaced. Mere alter. 
ation of ryott into kamaíam land at the 
sweet pleasure of the Zemindar will not 
determine its character. The testis, whether 
he intended to bring the lands under direct onl- 
tivation. Zemzndar of Ohellupal's v. Ragalapatt 
Somayya(2), Yerlagada Mallikharjuna Prasad 
v. Ha;ulapatt Somaya (3). The determina- 
tion of the question depends on the appliea- 
tion of sestions 8 and 125 of the Estates Land 
Act. Even after merger of the two warams 
in the landlord, if he thereafter lets the land 
for cultivation, the ryoti character is revived 
and the tenant has osoupanoy rights. 

The eustom of the locality cannot be relied 
on to establish the conversion or to determine 
the eharaeter of the land. It is only a piese 
of evidence, 

The lands were never sultivated by the 
plaintiff nor is there any evidence of intention 
on his part to sultivate. 


JUDGMENT, 
ABDUR Ranim, J.—I agree in the conclusion 
arrived at by my learned brother in his 


(1) 23 M. 818; 8 Ind. Dec. (N. s.) 624. 

(2) 27 Ind. Cas. 77; 30 M. 841; 77 M. L. J. 718; 16 
M. L. T, 576; (1915) M. W. N 1; 2 L. W, 117. 

(8) 49 Ind Cas, 708: 42 M.400; 17 A. L. J. 238; 
88 M. L. J. 267; 28 C. W. N. 626; 30 O.L. J. 77; 
26 M. L. T. 1; 21 Bom. L. R. 627; (1919) M. W, N. 
541; 10 L, W, 400; 46 I, A, 44 (P, Q.). 


' otherwise salled Devaralakota, 


judgment which I have had the advantage of 
reading, but as the appeal raises a question 
of some importance relating to the interpre- 
tation of the Madras Estates Land Aat [ shall 
brie fly give my reasons. 

The plaintiff, who is the appellant before 
us, sued to ejeot the defendant from 9 kattis, 
or 153 aores, of cultivated land claiming them 
as his private or home farm land, and also 
from 65 kait’s of waste land in the village 
of Mejuri in the Zemindari of Ohellapalli, 
The appeal 
relates to the land of the former deseription 
with respeab to whieh the suit was dismissed 
and the memorandum of objections filed by 
the defendants is against the dearee in favonr 
of the appellant with respeot to the waste 
land. I shall first deal with the appeal in 
which the only question raised is, whether 
the 9 kattts of cultivated land in suit are the 
home farm land of the Zemindar, If the 
finding of the Subordinate Judge that they 
do not form his home-farm land is sorrest, 
then the suit was rightly dismissed both on 
ground that suah a suit is exaluded from the 
jurisdiation of the Civil Courts and also be. 
cause the plaintiff would have no right to 
ejeet the defendants, 

With referenee to this question, one im. 
portant factor is to be borne in mind. 
1864, in eonsequenoe of a violent ayolone and 
the aotion of the sea, the land in dispute was 
fiooded and, owing to saline deposits, sould 
not be oultivated eertainly for 2 or 8 years and, 
acsording to the appellant, for 8 or 9 years 
afterwards. His oase is, that he himself ro. 
claimed the lands and from 1873 let ont the 
lands as kamatam down to about Maraeh, 
1£09, when disputes arose between him and 
the defendants and there were proceedings 
in the Magistrate's Court in oonsequenes, 
The Magistrate haying upheld the defend. 
ants’ possession by his order, dated 29th 
November 1910, the plaintiff has filed this suit. 

That the Zamindar has been deseribing 
theae lands as kamatam in the leases granted 
since 1873 and inereasing the rent from time 
to time and stipulating for the quitting of the 
lands at the end of the terms mentioned in 
the leases is admitted. It is also found, and 
that finding has not been challenged before 
us, that in some oases the lands have ehanged 
hands, The evidence as to whether the lands 
in dispute were unoultivable during the entire 
period between 1864 and 1873, and whether 
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the plaintiff himsolf ro claimed the lands is 
neither very clear ror sonsi-fon:. Onaàt-e 
whole, L am inalined (o accept the conelasion 
of the learned Subordinate dudgo on te 
point set out in paragraph 13 of his jud: 
ment. Ifthe aa*e of the plaini.ff was true, 
acsounts should hive besn forthooning to 
show that he spent money on reclamation of 
the lands or that he directly cul ivated them 
in the years 1874 or 188) to 1837. 
The explanation for non prodnoetion of ao. 
eounts relating to that period is not satis- 
fastory. The Subcrdinate Judgs has also 
given other reasons in suppor$ of his oono:;u- 
sionand it is unnesessary to repeat them, That 
the land was in the cosunation of  ryots 
before 1864 is supported by strong ovidenae, 
The cultivation acsounts of fasli 1254 Es. 
hibits II, IIa, and XI and other dosuments 
dissussed in the judgment of the learned 
Trial Judge clearly support the ease of the 
defendants on this point. It, therefore, comes 
to this: that before 1864 the land was under 
the oevltivation cf ryoí; as ryoft land and 
from 1:64 onwards the Zamindar tried to 
treat the land as his kamatam but hs never 
in faot, as found by the Subordivate Judge, 
oultivated tbe land himself, nor is if proved 
that he reeslsimed any portion of it. He 
gertainly, in the leases that he granted, dea- 
eribed the land as kamafam, varied the rent 
from time to time, and in many eases ohanged 
the ryots. 

"The two main points raised by the appellant 
are, firstly, that it was kamatam land from 
the very beginning, and seconaly, that even 
if it was vyott land, he oonverted it into 
kamatam afrer 18 4, 

As regards the first, if is & pure question 
of faot, and, as I have already indisased, the 
evidence tends to negative the appellant’s 
ease. In faot, there is hardly any evidenae 
in support of his contention on this point, 
Wohsther the Zamindar is entitled, before the 
passing of the Madras Hstates Land Aot of 
1908, to aonvert the ryoti land into kamatam 
depends on the view one takes cf the Estates 
Land Astin this connection. The question 
what is home-farm land and what is rgofi 
land within the mesning of this Ast hes 
been discussed in `a number of cases of ihis 
Court and the general ccnsluaion arrived at 
is, that ryot? lavd ia a land whish isin the 
ossupe@tion of the oultivating vyct in eontrast 
with the home-farm land which the Zemindar 


is entitled to deal with in any way he chooses 
by ocn:vact wi hont baing hampared by the 
provisions of tho Es':tsa Lind Ast, Wat i8 
ho:ne-farna land has reserntlgy been dissusscd 
by ha learned Ohief Justise and Mr, Justiae 
Seshatiri Aiyar, and their aoncluaion haa been 
assepted by the Privy Counsil, Thé test 
whish is laid down in the judgment of the 
learned Ohief Jastisa in Zemindar of Ohella- 
palli v, Rajalapati Somayya (2) was, whether 
the land was in actual direct caltivation of 
the Zamindar although he might let ib out 
on lease for some raisons provided he had 
tha ultimate inson-ion of oultivating it him- 
self, Tha tes} haa haan asprovel by the 
Privy Couneil in Yourlagata Malltkhariuna 
Fr sad v, Raiulapeti vomag: (8) and ap- 
plying it to this ease tha appellant's aonten- 
tions must aliogather fail. Since 1854, he 
has always basn letting out the land. The 
evidense hə gaya of direst cultivation daring 
some years waa rightly rejected by the 
Saboirdinate Judge. 

The next contention is that, even if so, 
th: Zonindar has cffsstually mada the land 
kamitan or home farm laud by the assertion 
of sash right in tha various leases whioh he 
grantad and by the manner of his dealing 
with the land. Reliance is plased on the 
d'ctun of Mr. Justisa Sabramania Aiyar in 
Chekiti Geniniar v. Ran:sooru Dhora (1) 
to the effeet that it was opan to the Zamindar 
to absorb the ryoti land into his home-farm 
land by dealing with it as aush. Bat it isa 
general statement of what usad to be the 
practise of some Zbomindars and I eannot 
sasanti it as conclusive of the question. I 
think we must look into the provisions of 
the Estates Land Act bo see whether sush a 
conversion was possible, having regard to the 
provisions of this Acs. The defendants were 
in possession of the land at the time the 
Aas aime into forge and, therefore, under 
section 6 they will be entitled to hold it 
permanently with occupanoy right unleas it 
was shown that the lend was not ryoti land, 
It was ryoti land till 1664 and the enquiry, 
{herafore, must be whether its character had 
been changed by the action of the Zemiadar. 
Jt seema to me that sestion 8 of the Estates 
Laud Ac}, read along with sestion 185 and 
other provisions of the Act, make it olear 
that the Logisiature intended to lay down that 
ry ti land sannot be turned into homeefarm 
land by the Zomindar by any aot of his either 
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before or after the paseing of the Aa‘, unless 
it eame within the sposial provisions laid 
down in this connection, Seation 8 says that, 
wherever there is a union of the two interests, 
that is, mewa am and Audiweram either by 
transfer, succession or otherwise in the same 
person, such person shall have no right to 
hold the land as a rzot but shall hold it as 
a land-bolder; and then sub.seetion (3) says 
that sush a merger, by which I take it that the 
Legislature meant union of interests, shall 
not have the effesb of converting the ryotz 
land into private land, The effect of this 
is that, although for the time being by trans. 
fer, suoaession, relinguishment or otherw se 
the land-holder may enjoy the kud:waram 
in addition to ‘hia melwaram, but the land 
itself does not loose its character as ry tt 
land, does not become private land of the 
Zimindar; that is to say, if theresfter the 
land-holder lets out the land for cultivation 
the ryoti character is revived and the person 
in possession will be entitled to oseupaney 
rights, Mush light is thrown on this by 
sub section (4) which raya that if the land- 
holder has acquired kudiwaram for valuable 
consideration before the passing of the Aot 
or by inheritance then in such sasos he shall 
have for period of 12 years from the pags: 
ing of the Act the right to admit any person 
he chooses to the possession of sush land on 
sush terms as may be agreed upon between 
them; that is to say, for a period of 12 years 
he can enjoy aud deal with it as his homa- 
farm land. For instanos, if ho lets it out on 
lease within the 12 years the ryot in actual 
cultivation would not agquirs any casupanoy 
right therein, On this point I agres with 
Seshagiri Alyar, J/'8 view of tho law iu Zemin. 
dar of Ohellopalli v, Rajalapat: Somayya (2). 
Apparently, however, the Legislatnre wanted 
to make some provision in order to enable 
the Zimindar who has been in enjoyment 
of yoti land by direst onultivation before the 
passing of the Act for & period of 12 years 
to give the Zamindar with respsst to sush 
land the right of treating it as his private 
land. That is whatia enasted by the proviso 
to sestion 185, As pointed out by Mr. Justice 
Seshagiri Aiyar in Zemindar of Ohellapalli v. 
Ra-:alapatt Somayye (2), the main body of that 
section only points out what shall os regard- 
ed as evidenee showing whether the land in 
qaestion is vyo't or private land. It lays 
down “when in any suit or prosssding it 


bseomeda nesessary to determine whether any 
land is the land holder’s private land, regard 
shail be hai to los yl eustom and to the 
question whether the land was, bsfore the 
lst day of July 1:93, apasifisally let as 
private land and to any other evidenoe that 
may be produced, but the land shall be 
presumed not to be private land until the 
sontrary ig shown." It was contended by 
Mr Sarma, the learned Vakil for the appellant, 
that what is enacted here is, that if there be 
no evidenss of eustom prevalent in that part 
of the losalify on the part of the land. 
holder treating ryct: land as hia private land, 
than that onstom by itself wou'd bs anffitient 
to deturmine the @iaracter of the land. In 
my opinior, this contention is alearly unten- 
able. The evidenae of losal custom ig 
merely a piexe of evidense whieh the Court 
has to eonsider in determining whether the 
land in dispute is the private land of the 
Zamindar or ryots land, Any other gon. 
atruaticn of section 1-5 would be directly in 
gontravention of seation 8 and, indeed, of the 
whole scheme of the Hstates Land Aot. In 
ihis oase what has been proved by Mr. 
Sarma’s client is, that his client who has 
Z smindary lands in a number of other villages, 


‘in letting cut on lease the land which same 
| into bis possession either by relinquishment or 


othor wise, stipulated inthe leases that he would 
ba entitled to eject the tenants at his pleasure 
and to vary the rent.  Sueh a sourse of 
dealing, no doubt, would have evidentiary 
value in ascartaining whether the land is in 
fao; the home-farm land or ryot land but 
would not operate in law to make the 
land home-farm land. With these few 
romarks, [ agree with my learned brother 
that this appeal should ba dismissed with 
costs. l 

I also agree that the memorandum of 
objestions should also ba dismissed with 
eos's and havs nothing further to add. 

Boan, J.—Piaintiff is the Asmindar of 
Daveralakotta in the Kistaa Dustriet. He 
brought this auit for a declaration that 
certain lands situated in the villaga of 
Mejeru of his estate arə his private lands 
end to obtain possession by ejeoting the de- 
featants. Tose lands to whish the suit 
relates fall admittedly into two aatagorias: 
(1) onlbivatad lands, 9 &.és or about 153 
macaa in extant, and (2) unoultivased lind, 
Ga and old katífsin extent. Two sohedules 
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are attashed to the plaint. Sehedule A son- 
tains, ascording to the plaintiff, a list of the 
oultivated lands and Sshedule B a list of the 
unsultivated lands, The plaintiff's slaim as 
regards the eultivated land has been dia. 
missed by the lower Coart on the ground 
that it had no jurisdistion to entertain a 
guit in reapeet of it, The decision is based 
on & finding that the land is ryott, within the 
meaning of that term as defined in the Madras 
Estates Land Act, and that the jurisdiction 
of the Civil Courts to entertain suits of this 
nature is exeluded by seotion 189 of that 
Aet. The plaintiff appeals, 

As to the uncultivated land, the lower 
Court has deoreed the plaintifi’s elaim and a 
memorandum of oross objestions is filed by 
the defendants. 

The point for determination in the appeal 
is, whether the lower Oourt was right in 
holding that it had no jurisdiction to 
entertain the suit. The desision of this ques- 
tion depends upon whether the 9 kattis 
of cultivated land are private land as 
sontended by the plaintiff, or fryoti land as 
asserted by the defendants. The plaintiff's 
ease is, (|) that the land has always been 
private land, or (2) that ib was converted 
into private land prior to Madras Aet I of 
1908 coming into operation. 

It wil be convenient to deal, first, with 
the facts disclosed in the evidence as to the 
history of the land and the nature of oecu- 
pation with referense to the allegations of 
the appellant. His ease on this point, briefly, 
is this: the lands have been private from 
time immemorial.. In 1864, they were affeat. 
ed by the great Bunder syslone and besame 
uneultivable’ owing to saline deposit. This 
nesessitated reclamation whioh was earried 
ont by the Zemindar who subsequently oul- 
tivated the land directly in some years 
between 1864 and 1874, After that date 
he leased the lands as his own private lands, 
Lease-deeds were executed from time 
to time. The first is Exhibit G of 7th Sep. 
tember 1874, and the last Exhibit A of 2nd 
August 1904. The former is for a period 
of 8 years and the latter for 9 years, The 
plaintiff also alleges that, duringthe time 
when the lands were ordinarily let ont in 
this manner there were three years in whieh 
they were direstly oultivated on this assount 
and that in two years 1892 and 1893 the 
lands were let out for euliivation but for 


pasturage only, The last lease expired in 
March 1929, The plaintiff asserted that 
he had been in osaupstion for a short ` 
period after that time, This point, however, 
is not of importanee, The aerueisl date 
is the lst July 1908, The defendants 
were then in possession, The main ques- 
tion to be determined is, what the 
nature of their possession was, and this 
sannot be affested by anything which 
the plaintiff may bave done in the following 
years. 

The plaint is silent as to how the land 
was oultivated, if sultivated at all, prior 
to 1864; but the contention of the plaintiff 
was (vide P. W, No. 40) that before that 
time it had been under direst eultivation 
of the Zemindar as his private land. The 
defendants (vide D. Ws. Nos. 1 and 3) allege 
(a) that it had been cultivated by the ryots 
of Chinnapuram, the village to whieh the 
defendants belong, The Subordinate Judge 
is of opinion that the lands had besa in the 
osaupation of ryots (vide paragraph 23 of his 
judgment) but he sonsidered it nnonessssary 
to deside whether Chinnapuram ryots were 
the sultivators, as a finding that the lands 
were ryott was auffisient in his opinion. The 
plaintiff has exhibited only one doaument of a 
date prior to 1874. Not & single piese of 
documentary evidense is prodused to indieate 
that the plaintiff had ever dealt with these 
lands as his private lands prior to i873 or 
that they bad been so treated in the village 
assounts. The Sabordinate Judge thought 
that the aesounts had been purposely with. 
held and this opinion is probably oorreat., 
Aasounts must have existed, It is unlikely 
that all san have disappeared; and the 
plaintiff in whose oustody they must be 
has given no satisfastory explanation for 
their non-production. The defendants have 
been able to produse copies of eertain 
village sesonnts relating to this period and 
the genuineness and admissibility of these 
documents have not been questioned before 
us. Exhibit II (a) is the jamabandi 
chitia of 1842. This ascount shows, that the 
whole eultivable area of the village was 
then elassed as serí, It is admitted (vide 
P. W. No. 1) that seri in this loeality is 
the term used to deseribe landa in whieh 
yyots have oosupaney rights. The aesount 
gives details of sll the different slasses 
of lands in the village and it may be noted 
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that the total extent of eultivable land is 
given at the same figure as shown in 
Exhibit X relating to 1878. The differ- 
ense between the two assounts lies in 
this that, whereas Exhibit II (a) shows 
that no kamafam land existed in the 


village, Exhibit X shows a total of 44 
and odd kattis under this head as 
forming part of the total  eultivable 
ares. 


Other s9esounts, eg. Exhibit III A, are 
relied upon as eontaining no referense to 
the existense of kamatam lands. The same 
absense of mention of kamatam lands is 
observable in dosumente of dates between 
1864 and 1878; e, g, Exhibit XII A of 
1870 whieh sets out the demand on kamatam 
Jands in a number of villages but shows 
none for Majeru, and Exhibit Pl of 1869 in 
whieh an area is shown as under ryoís holding 
whieh approximates to what was admittedly 
the total eultivated extent in the village about 
that time, 


The explanation tendered for the plaintiff 
that serí and  kamaiam lands were not 
distinguished in the acsounts has been 
rightly rejeated. The fundamental difference 
in the Ziemindar's right in respeot of these 
two classes of lands is well known and 
it is most unlikely that they would have 
been lumped together as is now suggested. 
The explieit statement in Exhibit II (a), 
the absense of any referenea to private 
lands in other accounts, and the failure of 
the plaintiff to produse any doesumentary 
evidense in support of his  asrertion, 
fully justify the sonelusion of the Subordinate 
Jndge that the lands were rsyoi prior to 
1864, 


The village was seriously affeated by the 
eyslone of 1864 and there is some evidence 
that the Zomindar tock steps to have the 
land free from saline deposit left by the 
inundation and that he oultivated the lands 
for a few years prior to 1874 {vide P, 
Ws. Nos. 16,17 and 18), The Subordinate 
Judge has diseredited this evidence and J am 
not prepared to say that he is-wrong. The 
statements are made by interested witnesses, 
" There is no resord to sorroborate their 
testimony either as fo the reelamations or 
eultivations, P. W. No. 17 gives no evi. 
denee on the latter point and the other 
witnesses are very vague as to the years 


in whieh the cultivation is alleged to have 
taken plase., Aanording to P. W. No, 16- 
assountes bearing on these matters ought to be 
in the Zemindar’s offise but none has been 
prodused. Referense has been made to a 
resital in Exhibit G to the effect that the land 
was then (1874) under kamatam sultivation, 
Sueh a statement is of very little weight 
as indisating direst eultivation by the 
Zemindar. The subsequent use of the term 
does not import anything of the kind, and 
it is elear that Exhibit G was worded as 
it is for the express purpose of asserting 
exclusive rights in the Zemindar. Exhibit 
XI has also been referred to but in 
my opinion the effest of this dooument 
has been eorreatly stated by the learned 
Subordinate Judge in paragraph 23 of the 
judgment and, far from supporting the 
plaintiff's case, as is elaimed, it shows that, 
as late as 1873, the land in snit had not 
been described as kamaiam.  Sueh acsounta 
relating to these years as have been øx- 
hibited, Exhibits V (a), P 1 and XII (a), 
lend nosupport to the allegation that these 
lands were under personal enltivation of the 
Zamindar. Exhibit V (a) shows that Ohinna- 
puram ryots held a eonsiderable extent of land 
in Majeru even after the cyalone, £.e., in 1865, 
but it is not possible to identify the fields 
mentioned with those in suit, The total evi- 
dence as to defendant's eultivation between 
1864 and 1874 is of very little value, Thig 
does not, however, affest the result as the 
plaintiff has failed to establish cultivation 
by himeelf. It is very likely that, owing 
to deterioration of the soil after the 
eyelcne, these ser? lands or some of them 
were relinquished by the *syots subsequent 
to 1564. Mere relinquishment would not, 
however, alter their oharaster and the 
plaintiff has failed to show that anything 
more happened to effect any sush eshange, 
Another argument advaneed was that, as 
the land admittedly went ont of eultivation 
for some years between 1564 and 1874 it 
must be ragarded as having been no longer 
cultivable, within the meaning of seetion 3 
(16) of the Estates Land Aet, 1t is impos. 
sible to &esept this eontention, To do so 
would involve this result, that, when land 
besomes ineapable of eultivation owing to 
temporary eauses, e. g., submersior, it for. 
feits its oharaster as  ryoi land. This 
would be an altogether an unreasonable 
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interpretation to pat on the words of the 
Act. The present inatanse is a weaker one, 
for the land eould probably have heen 
rendered fit again for profitable cal-ivation 
at any time for some extra expandiiore 
money of and labour. In the resul*, I 
think the Subordinate Judga was right in 
holding that the lands were ryti up till 
1873, 

The main fastsas to what happened from 
1574 onwards are not in disputo. There 
is no dcubt that the plaintiffs father and 
the plaintiff after him intended to sonvert 
the land into their private property in the 
sense that they desired to extinguish 
ossupancy | rights whish had existed 
and to prevent the future assertion of 
such rights by eultivators of these lands. 
To this end a series of leases was granted, 
beginning with Exhibit G and ending with 
Exhibit A. There, admittedly, eover the 
snit-lands and ib is unnecessary to give 
details about these documents, for there ia 
no eontroveray ss to their sontents. The 
land isdeseribed ss kamaiam. The dem'‘ses 
are for fixed periods. The lessees under- 
took to relinquish the landa at the end 
of theirterm. The Subordinate Jadge has 
found that the rates of rent varied from 
time to time and that the lessees ware 
changed. These findings have not been 
questioned before us. As already stated, 
the plaintiff alleges that the practiea of 
grantiog leases wes suspended for three 
years and that the lands wera under di:eat 
eultivation on behalf of the Z:mindar 
during this period. The plaintrif has, 
however, no consistent ease as to whish 
these three years were. P, W. No. 20 deposes 
that the direst sultivation was for three 
years preseding the anpointment ofa Re- 
seiyer by the Court. The evidence shows 
that this appointment was made in 1887, 
This was the allegation before the Sub. 
ordinate Judge and he points ont that it 
is falsified by Exhibit VII, a registered 
lease for these very years. P. W. No. 16 also 
gays thet the suit, lands were held on 
lease in 1887. A list, Exhibit N, of kamatam 
lands was given to the Raseiver in 1887 
and it shows 12 kcíó's in Majern under 
this head. The enegestion. is, thai the 9 
katiig now in dispute are inelulod in 
this total. Aris pointed out by the Sabordi- 
nate Judge, this assount does not indicate 
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direct oultivation, for it describes the land 
as leased out to others, It is now suga 
gested that the threa years began in 1887. 
The non prodnotion of leasae-deeds for 1883 
and 1839 is relied upon and the oral 
evidanes of P. W. Nos. 16 and 17. No 
dosumentary evidense has besu produced. 
In its absenas, and in view of the 
statement of P. W. No. 20, [am not prepared 
to attach any weight to the vague assertion 
of the two other witnesses or to the non- 
production of -lease-deeda for the years 
from 1887 to 189. The plaintiff has 
failed to establish direst cultivation for 
any years batween 1885 and 1890. It 
appears to be true that the lands were 
not oultivated in 1902 and 1903 as the 
result of flooda and that they were let for 
pasturage only during those years, This 
insident does nds appear to be material, 

Tho fasts, then, are that the snit land was 
vYy^ii up to 1873 at least and that it had 
never been direstly eultivated by the plaintiff 
or his predecessors up to the Ist of July 1908, 
On that date the defendants wera in posses. 
sion under Exhibit A, The land was.not old 
waste and it was held for the purpose of 
agrisaltura, If theland was ryotz tha defend: 
ants acquired permanent right of oscupansy 
from the Ist July 1908, when Madras Aet I 
of 1908 same into fores, if they dil not 
already possess thia right, If they have this 
right, they eannot bsejasted exsept under the 
provisons of the Ast and a Civil Court has 
no juriadietion to entertain a suit of this 
nature. Tho plaintiff alleges, however, that 
the land has been sonvertsd from rycti into 
private, On the fasts found, thia ahange, if 
it happened at all, must hava taken plase 
after 1873, 

lam prepared to assume in favour of the 
appellant (although the point is not free 
from doubt) that at the time he first let the 
land under the name of kama'am (Exhibit 
G) it had some into his possession on relin. 
quiahment, The respondents contend that 
ryott land sould not ba eonverted into private 
land under the law as it stood prior to the 
passing of the Estates Land Aet. There was 
then & presumption that & person admitted 
to possession of relingnished land or wasta 
had ceoansy right—| Oheesati Zo minlar v, 
Rauas.oru Ghora ( )], the land-holder had 
greater fresdom of contract than under the 
present law and he aeould prevent the 
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aequisition of the oceupaney righta by &p^aiel 
engagements, The presumotinn remained and 
any person sub-eqnently admitted withont 
reservation would a5 ono» acquire o1sapancy 
right, Itie doubtful if the lan i-holdor a»uld 
avoid this resali by turning tha land iato 
private land. A remarg of Snubr»manis 
Aiyar, J., in his judgment in Oheskoti Zem n. 
dar’s cise (1) is relied upon as indi.asing ihat 
eonversion Gould be effacted, Thera is no 
doubt that large areas of ryoti land were 
olassed as private by Zamindars from 1879 
onwards, but no ease has been sited in which 
the effect of such treatment on the land by 
the Zemindar was. sonsidered. The further 
eontention for the respondgnis is that, evan if 
the ryt: land hed baen treated ss private 
prior to Act I of 1908 eomirg into foras, tho 
provisions cf the ^ot opsraʻe ratrosnesiivsly 
to prevent any oonversion. For tha prasent 
purpose it is not nessssary to consider the 
ease of rpo? lands whied fills wid nin ths 
.definition of old waste, The vighta of a land- 
holder who has acquired the right cf an-casn- 
pansy 7yof in land in a holding are goveraed 
by &estion & The union of the intarbsts of 
the ryot and land holder does not make the 
land private. It is, however, urged that after 
such union it is open to the land-holdar to effect 
oonversion. This is the view ‘taken by 
Willie, O. J., in Zenindar of Chellapalli vw. 
Rewsalapalt Somayya (2), Seahagiri Sisar, J, 
was of the opposite opinion. The learned 
Chief Justice held, on the fasts, thas there 
had been no conversion and it is on this fird- 
ing that the appeal to the Privy Council 
was dismissed | Yer] gada Ma.l.khar una 
Prasad v, Ravulupati Somara (3). In Sesond 
Appeal No, 275 of 1913 (Ayling and Seshagiri 
Aiyar, JJ.), the land Lad been rgyoi? up to 
1878. The lower Courts had found that it 
was then sonverted into “ Pannal’ On 
second appeal it was heid that section 8 pre- 
vented sush a eonversion and that the lard 
remained ryo'z. The exposition of the sshame 
of the Aot and the interpretation of sestion 8 
by Abdur Rahim, J., in Duddemypudi Venkit. 
rayudu v. B.k*na Subbarayudu (4) seems 
to me to lead to the feme o-relusimn. There 
are eta!ement- in game p dzme: tg waloh bara 
been cited,e g Searrd@ A, pint N 140 .1£ 10,2 
whieh sonrwu pba ‘lo pcesiah-y of ecnver- 
sion but no he £z1608 bes bean fycr in wujah 


(4) 49 Ind. Cas. 179; (1918) M. W. N. 643; 24 M. 
L, T, 876; 8 L, W, 599, 


such a conversion has bean upheld, 

Tho:chema c£ tha Ast an-eurs to mo to be 
to div:Ge all culiive bie land into two categories, 
(1) private Innd—the entira interest in such 
land is vested inthe land-holder, The tem- 
porary rights of au!tiva'ors of sash land are 
based ou contrast. Ticy cannot asquire ossu- 
pg: oy rights except by deliberate aation of the 
laud-holacr, (v) riot iand—in all auch 
land two sesarste interests exist—-the mal. 
wiram and kudiwaram interasi—the former is 
vested in the land holder and the latter in 
the ryot, 

It seems to me that one main object of the 
tenancy law is to preserve these two interests 
and keep them sepirate, The kudzwaram 
interest may be in abeyanse but it aan never 
bo des:royed. The lasd.holder sannot pre- 
vent the acquisition of the right by a ryot. 
Ti. i: so even where a deorse had been obtain- 
ed b. fcra tha passing of the Aot establishing 
that the 7y tal no ossuoa.ey right, (Vive 
sact'on 3, clause 7). In some oases the 
acqui-ition ean be delayed and be conditional 
on payment but thie does not affest the 
general prineiple underlying the legislation. 
A land holder ean hold the kuazwaram inter- 
83st in one onse only, c &, where he possessed 
it before ‘he became the land-holder—(vide 
Exception to sestion 6) ard even then the 
two interests remain separate, 

The purpose cf keepiug tho interests sepa- 
rate is to prevent eucroashments by the 
land holder which would reduse the area in 
the estate in respeob of which the relations 
between him and the oesupiers are governed 
by the provisions of the Aat and not by the 
general law. I think that seotion 8 wag 
intended to, and does in fast, oarry ont this 
Obiegt. 

T 3e Act (12e seo'ion 19) is not soncernad 
with the relations between a ryot and his 
tepants or between a land.holder and the 
tenants of his private land. Seation 8 pre- 
vents the land-holder from putting himself 
in a 7yobs position and, I think, it also 
provents him from attaining the same objeot 
by cocnverting roti into privais land. In 
soma oases GOnVe.sior8 before the Aot are 
alo oleuily a eubtectuge that if ean be held 
th.¢ no corvesion bas in feet taken plaeo. 
Lireo aicas night, however, be converted in 
god faith seud 0108 gonversion haa taken 
plize the cesupaney right is destroyed for 
ever. This interpretation of section 8 does nog; 
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interefere with private cultivation by land. 
holders. They ean sultivate ryoft land in 
their possession to any extent they please and 
for as long as they like. They eannot be 
eompelled toadmit ryots, Ithipk the posi. 
tion of a land holder after the aequisition of 
the kudiwaram is that he holds as the owner 
of melwaram only. The kudtwraam interest 
is not destroyed and will be revived -as soon 
as any one is admitted to oesupation of the 
land, The land.holder is prohibited from 
enjoying both the interests and is sonsequent- 
ly unable to sonvert the land into his 
private land. This seems to me. to be the 
effect of section 8, slauses (1) and (8) read 
together. These provisions plase the same 
limitations on the rights of Jand-holder 
whether the asquaition of the kudiwaram 
interest was before or after the Act. It was 
sonseded in the argument that ssetion 8 
rendered sonversion illegal on the lst July 
1908, It seems to me that it had the same 
effeet on the sonversions alleged to have been 
made prior to that date, The Ast contains 
no provisions for the sonversion of ryoi? land 
into private land, though the converse ease 
is provided for in sestion 181, Referense 
is, however, made to the proviso to section 
185 as eontemplating eonversion, If eertain 
sonditions are fulfilled the proviso creates 
an irrebutable presumption in favour of 
land being private. The operation of this 
presumption may lead to land whieh was 
onee ryott being classed as private, I 
think, however, that the objest of 
this provision is to render unnecessary 
enquiries into the history of the land in the 
remote past when there is strong prima 
facie evidence of its being private. I əgrse 
with Seshagiri Aiyar, J.,in .Zemindar cf 
Chellapallé v. Ra:alapati Somayya (2)), that 
the rules of evidense in the first part of ihe 
seetion are intended asa guide in inquiries 
whether the land was in its origin private 
or not. 

I am inelined to hold that the appeal should 
be dismissed on the ground that the land 
remained ryot on lst July 1908 as the 
plaintiff sould not convert it into his private 
land. Apart from this, there is, in my 
opinion, another reason why the appeal must 
fail. It is this—that, on the fasts, no 
sonversion was effested, Private land is 
defined’ in section 3 (10) of the Act as 
follows :— Private land means the domain 


or home farm land of a land-holder by what» 
ever designation known, sush as kambatam, 
khas, sir or pannat.’ In tbe present case, 
the term used is kamatam. In order to 
ascertain whether the conversion has been 
effected it is essential to know what the 
spesial sharaateristies of kamoiom land are; 
ryot? land will not be eonverted into something 
else by simply oalling it by another name. 
If conversion is pleaded, it must be shown 
that there has been a ohanga not merely in 
name but in faot. The test to be applied is 


.laid down by Wallis, O. J., in his judgment 


in a ease instituted by the present plaintiff in 
respeot of land in another village of the 
same estate. The sase is reported as Zemindar 
of Ohellappali v. Raalapati Somayya (2). 
At page 347*, kamatam land ‘is dəs- 
oribed as being "land whish a Zemindar 
has  eultivated himself and intends 
to retain as resumable for  saltivation 
by himself even when from time to time he 
demises it for a season,” On appeal tothe 
Privy Council, their Lordships of the Jadisial 
Committee, in Yerl gada Mallikharjuna Prasad 
v. Ra-tlaptt Somcyya (3), aosepted the view 
of the learned Chiet Justies and after quoting 
the words just referred to went on to remark 
as followaat page 4051 “that test is obviously 
suggested by section 155 of the Ast and was 
rightly applied by the Chief Justiee.” The 
plaintiffs allegation as to direst  oulti. 
vation of the suit land has not been established. 
Bat he relies also in proof of conversion on 
evidense of eustom and ofthe land baving 
been let as private land (ede sestion 185 of 
the Estates Land Act), 

With regard to the custom,a eonsiderable 
body of evidense has been addused to show 
that the plaintiff has elacsed as kamotam a 
large extent of land relinquished by ryctés and 
lands the kud:waram in which he had purchaa- 
ed, It is argued that in the present ease 
there has been a relinquishment and that an 
inference should be drawn that the lands are 
kamatam, In view of the test to be applied 
in deciding whether conversion has really 
taken plase or not, it is irrelevant to prove that 
the land-holder has been desoribing thousands 
of asres of what were ryoit lands as tamatam 
and has been leasing them out under this 
name for eultivation by others. It would be 
important to establish that the land in suit 

*Page of 39 M.—[Ed.] 8 
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was of a kind whioh was usually brought 
under direst oultivation of the land-holder and 
was retained by him for this purpose. The 
evidenoe in this’ ease proves nothing of the 
kind, Witnesses, no doubt, assert that the 
plaintiff does cultivate direatly portions of the 
land in several villages which he desoribes by 
the name of kamatam, Butitis olear that this 
applies only to a&smallfraetion of the whole 
extent and that the rest is leased to others. 
Then, as tothe evidenae of letting, itis true 
that for over 30 years from 1874 the land 
was held on lease under the name of 
kamatam. But the use of this term in 
paitahs, lease.deeds, or other similar doon- 
ments is by itaelf of little value as showing 
that the land was in fact kKamatam. The 
demise to be relevant for the present purpose 
“must be consistent with an intention on the 
part of the lessor to resume personal direst 
eultiveation, The learned ` Vakil for the 
appellant has argued that the fasts of 
the present ease differ from those in 
Zemindar of Ohellopalli v. Rajalapatt Somayya 
(2), and that ‘the test laid down then should 
not be applied now. It is said that in the 
former ease the land had always been under 
the ossupation of ryots and that as the shange 
in the deseription of the land took place 
while snsh oasupation continued i$ was merely 
eolourable, while in the present sase the 
osoupanoy right was not actually held by any 
one at the time the land waa classed as 
kamatam. There is no forse in this argu- 
ment. The test laiddown is ofsa general 
applisation, and the ohange in this ease was 
also, in my opinion, solourable, A solourable 
íransastion is one whieh is other than it 
purports to be. .A transfer of land to 
kamatam must be held to mean a transfer 
primarily for the purpose of direst cultivation 
by the land.holder. Where no sush intention 
exists, it seems to me that the transaction is 
rightly desoribed as oolourable. The lands 
in dispute were never cultivated by the 
plaintiff and there is nothing in the evidence 
to indisate any intention on his part to 
undertake such oultivation, On the other 
hand, the objest was to establish the 
land holder’s right to both warams, to destroy 
the oosupaney rights, and to enable the land- 
holder to get the lands sultivated by others on 
auch terms as he choseto impose, In the 
result, I agree with the Subordinate Judge in 
holding that no eonyersion to private land 


39 


has bsen established and I Wpid dismiss tha 
appeal with gosts, 


The memorandum of oross-objestions is 
directed against the deeree in so fav as it 
holds the plaintiff entitled to possession of 65 
and odd kattis of unsultivated land. The only 
point argued is, that the Oourt had no 
jurisdistion to entertain the plaintiff's 
claim in respeet of this land. Itis soneeded 
that the determination of this question depends 
upon whether the defendants are ryofs or not. 
The plaintiff's case ie that the land was let for 
pasturage only. It has been desided in several 
cases that susha holding by a tenant is not 
for the purpose of agrieulture and that he is, 
therefore, not a ryoí within the definition in 
section 3 (15) of the Madras Estates Land Act. 
{See Rasah of Venkatagiri v. Jayampu Ayappa 
Reddy (5) and Ravu Seshaya Garu v. Rajah of 
Pittapur (6)]. This position is not questioned. 
Bat it is argued that the leases under 
whioh the defendants held the land 
sannot be regarded as for pasturage only as 
provision ia made in some earlier deeds, è. e., 
Exhibits Gand F, for the sontingenay of portions 
of land being saltivated—by providing a rate 
of rent to be paid in sush event. It is also 
pointed out that in one lease deed, Exhibit 
D, all the land is lumped together, t. e, 9 
kaiiis of cultivated land and the land to 
whish this memorandum of objeation relates, 
without distinstion being made between 
agrisulturalland and the grazing land. Ib 
seems to me, however, that the intention is 
perfestly clear throughout, <A blosk of waste 
land comprising over 1,000 aores was let out at 
the rate of about two annas an aare. In most 
of the leases, inolading Exhibit A, whieh was 
in forse on the let of July 1928, it is expressly 
stated that the land was taken for enjoy- 
ment as grazing ground. It has not been 
shown that any part hasin fast been sulti- 
vated and I do not think that the wording in 
the few leases relied upon by the defendanta 
alters the nature of thetransastion. The admis. 
sion was under a sontraot for pasturage only 
and the other reference to other rates is to meat 
a possibility of breash of the agreement by 
the tenant. The Subordinate Judge had 


(5) 21 Ind. Oas. 532; 88 M. 738,14 M. L, T. 406; 
(1913) M. W. N. 919; 26 M. L. J. 678. 

(6) 34 Ind, Cas, 780; 31 M.L. J.214 3 L. W, 
485; (1916) 1 M. W. N. 896, 
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jurisdiction to make the decree in plaintiff's 
avour and I would dismiss the memorandum 
of eross-objections with sosts, 
M, 0, P, 
Appeal dismissed; 
Memo. of ob;ecitons dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST OrDER No. 244 or 1920, 
October 1, 1920, 

Present :—Juatioe Sir Abdur Rahim, KT., 
and Mr. Justies Sadasiva Aiyar. 
UNADE RAJA RAJA DAMARA 
KUMARA VENKATALINGAMA 
NAYANUM VARU—Ooonter PETITIONER 
No. 1l —PriAmmxrr No. 3— APPELLANT 
versus 
INGANTI VENKATARAMA RAO anp 
CTHERS— PET.TIONER AND COUNTER: 


PetinioneRrs— REsPONDENTS, 

Civil; Procedure Code (Act V of 1908), O, XL, v. 1— 
Receiver, appointment of, by consent of parties— 
Discharge of Receiver, before termination of proceed- 
ings, validity of. 


A Receiver appointed by consent of parties may 
be discharged before the termination of the suit or 
proceedings ‘in which he was appointed if the 
Oourt is satisfied that such removal will cause no 
injury to the estate. 


Appeal against the order of the Court of 
the Subordinate Judge, Chittoor, dated the 
14th September 1920, in Civil Miseellanous 
Petition No, 248 of 1920, in Original Suit 
No. 5 of1918, on the file of the Distriot 
Court, Ohittoor. 

FAOTS appear from the judgment. 

The Hon'ble Mr. S, Srintcasa Aigangar 
(Advosate.Generel', for the  Appellant.— 
The Receiver, in this sage, was appointed by 
eonsent of parties, He sould not be dis. 
eharged before the termination of the auit. 

Mr, A. Krishnasaumy Atyar, for the Re. 
spondents.—The only point on whioh the 
Court should be satisfied is that the son- 
tinuanes of the Reseiver is unnecessary. If 
the Receiver sould be discharged without 
. sausing injury to he estate, it has power 
eo to do. Batmbrigge v. blair (1), 1f that 
eondition is 1nlfllea it is immaterial either 
that the appointment was made by consent 
or that the prooeedings are still pending, 


JUDGMENT.— The order whioh is in 
(1) (1841) 8 Beav, 421 at p. 424; 49 E, R, 166. 


question before us was passed in a mit 
instituted by the plaintiff, the predeaessors 
of the present Raja of Kalahasti, for the 
reeovery of eertain villages from the defend. 
ant and for other reliefs. Those villages 
had been originally usufrueturily mortgaged 
and thereafter a dosument was exesuted 
purporting to be adeed of sale in favour 
of the first defendant’s adoptive father, one 
Rajah D. K. Seshashalapathi Nayanim 
Varn. The second defendant is the widow of 
the gentleman and the eighth defendant is 
a supplemental defendant who slaims to be 
entitled to the rights of the first and sesond 
defendants under a purchase or assignment. A 
Reeeiver was appointed by consent of parties, 
that is, the plaintiff and the first defendant, 
When the sixth defendant same on record he 
made an application for the dissharge of. 
the Receiver, namely, on the ground that he 
had asquired the rights of the first and 
second defendants, that there was no longer 
any dispute whioh would lead to mis- 
management or waste, and that, therefore, 


the continuanse of the Reossiver became un- 


necessary. The learned Subordinate Judge 
accepted this view of the situation and passed 
an order diseharging the Receiver, It is 
contended by the learned Advosate- General 
that sinse the Receiver was appointed by 
ihe sonsent of the parties he sonld not be 
disebarged until the termination of the 
proceedings. It ie, however, the law, as laid 
down in Kerr on Receivers, p. 287, that, "if in 
the sourse of the proceedings, the sontinuanee 
a Heseiver besame unnecessary, he will be 
diseharged," This proposition finds support 
in Batnbrigge v. Blair (1), where Lord 
Langdale, M. R., says :.'" What I have to son. 
sider is, that one party ought ta have proper 
protestion, and the other ought not to be 
unnesessarily charged with the oosts of a 
Reeviver and I think I ought not to sontinue 
the Reseiver, if I am satisfied that he may 
be diseharged without injury to the legatees.” 
The question then somes to this, whether 
there is sufficient reliance to be placed in 
the trustees, on whose affidavit the Reaeivsr 
was diseharged. in this case we think that, 
Binse eigth defendant (1) is willing to furnish 
security for the fniure rents and profits of 
the property for two years, (2) under.akea to 
pay the peishkush due on the villages to the 
extent of Ra 10 000 a year from the surrent 
Fasli 1430 and for future Fass and (3) also 
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undertakes to keep and file aseounts regular- 
ly in Court onee every six months on account 
of these villages, it is no longer nesessary to 
charge the estate with the expenses of a 
Reseiver. On these terms, therefore, we oon- 
firm the order of the lower Court. The 
lower Court will assertain what the future 
profits are likely to be and take sesurity in 
&ecordanse with that within two months 
from the date of such ascertainment. 
M. Q, P. 
Order modified, 


LOWER BURMA CHIEF COURT. 
Oivin MingeLLANEOUS ÀÁPPEAL No, 88 or 1919, 
Maroh 1, 1920, 

Present :—Sir Daniel Twomey, Kr., Chief 
Judge, and Mr, Justise Young. 

A, A, GANY —APPELLANT 

versus l 


A, OMER— RESPONDENT, 
Probate and Administration Act (V of 1881), s. 50 
—Letters of Administration—Revocation—Surety, whe~ 
ther can apply for revocation, 


No one can be allowed to apply to revoke 
a grant of Letters of Administration, however good 
the case may be on the merits, unless he has 
himself an immediate right to, and is willing to 
take a grant of, Letters of Administration in sub- 
stitution, 

A surety as suchis not entitled to an immediate 


grant and, therefore, he is not entitled to apply for 
revocation, 


Mr, Bilimoria, for the Appellant. 

Mr, Hobertson, for the Respondent. 

JUDGMENT.—This is an appeal 
against an order rejesting an applisation by 
a surety tohave the Letters of Administration 
granted to his prinsipal revoked, on the 
ground that the prinsipal was wasting the 
estate. The learned Judge refused the 
applisation on the ground that the surety was 
nof a person interested in the estate. 
Seation 50 of the Probate and Administration 
Aot of 1281 does not lay down who may or 
may nat apply to revoke, Bu: the eases cited 
Show that a mere creditor's applisarion 
cannot be entertained, bsoause he is not 

interested in the estate, and no ease has bean 
 eited fo ua in whieh revosation has been 
ordered at the instanss of a person not 
interested, A surety is nota person interested 
in the estate. In England the prastiso 
seems to be to allow no one to apply to 
revoke a grant, however good the ease 
may be on the merits, unless he has himself 
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an immediate right to, and is willing 
to take & grant of, Letters of Adminis- 
tration in substitution, Sse Williams on 
Exeontors, 10th Edition, page 457, and 
Coutt's Probate Prastias, 14th Edition, page 
181, Administrators, as in India, have to 
give bonds with sureties for the due adminis- 
tration of estates entrusted to them, and in 
England, as here, the Court will not dissharga 
sureties. See Williams on Exeoutors, 10th 
Edition, page 429, A surety as suoh will not 
be entitled toan immediate grant, and, 
following the English rule, we must hold 
that he is not entitled to apply for revooa. 
tion. 

His proper remedy would seem to be to 
gol some one entitled to a grantto apply. 
The present appeal must, therefore, be disal- 
lowed with sosts,—two gold mohwurs. 


Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER'S 


COURT. 
Civin Revision No, 36 oF 1918, 
Marsh 22, 1919, 
Fresent : —Mr. Mittra, A. J. C. 
Thakur HEMRAJ SHA-——APPELIOANT 
VErTEUs 
PANNALAL —Now. APPLICANT. 

O. P. Oourt of Wards Act (XXIV of 1899), s. 31 
—Contract Act (IX of 1872), ss. 68, 70—Necessaries 
supplied to Ward —Personal liability, if any — Ward's 
estate, whether liable —Provincial Small Cause Courts 

ct (IX of 1887), s. 25—-Revisioa—High Court, powers 
of, extent of —Civil Procedure Code (Act V of 1908), O, 
XLI, må, 


The effect of the amendment of section 81 of 
the G P Uourt of Wards Act by O. P Aot I of 
14 5, isto deolara that the property of a Vard is 
not liable for necessaries under section 63 of tho 
Contract Act, aad as there is no pərsonal liability 
under that section, a auit based thereon against a 
Ward of .ourtis not maintainable, fp 444, col 2.] 

The power of a High Vourt in revision under 
section 49 of the Provincial Small Cause Courts Act ig 
not less wide than under Order X I, rule 4, of the 
Civil rrovedure Code [p 60+, col 2; p 656, col. «.] 

Civil ray.ston against a  desrd& of the 
Judge, S aall Cause Court, Chhindwara, dated 
the 9th November 1917, 
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Dr. H, S. Gour, for the Applicant. 

Mr. Atmaram Bhagwant, foritthe Non-Appli- 
sant. 

JUDGMENT.—The plaintiff brought a 
suit for the prise of cartain articles supplied 
to Ajmer Shah, Jagirdar of Almod, whilst 
his estate was under the Court of Wards, 
It was not disputed in the Court below that 
an umbrella, worth Rs, 2 4 0, and aloth, of the 
value of Rs. 26.12 0, were necessaries suited 
to the Jagirdar’s eondition in life. The 
suit has been desreed against his legal repre: 
sentatives to the extent of the assets of the 
deceased in their hands, and this application 
for ravision has been filed by one of them. 
The lower Court, following the Gase of 
Raja Raghoj Rao Saheb Bhonslay v. Tikaram 
Halwat (1), held tbat the estate of the Ward 
is liable under sestion 68 of the Contract 
Act for neoessaries supplied to him. The 
goods were supplied on the 27th Marah 
1915 and on subsequent dates. The Central 
Provinses Act I of 1915, which came into 
forse on the 20th Mareh 1915, has amended 
sestion 31 of the Court of Wards Act, 1899, 
It bas now been deolared by the Looal Legis. 
lature that the property of the Ward will not 
be liable under sestion 68 of the Indian 
Contrast Aot, This point seems to have 
been overlooked by the learned Judge in the 
Court below, As the sase is governed by 
Central Provinees Act I of 1915, the plaint- 
iff’s suit, so far as if is based on sestion 68 
of the Contrast Act, is no longer maintain- 
able. 

The plaintiff non-applieant relies upon 
meotion 70 of the Contrast Act as supporting 
his claim, I have not been able to find any 
ease discussing the question whether the sea- 
tion applies to a minoror other person insapable 
of entering into a eontrast. The opinion of 
Sir Frederick Pollosk and Mr. Mulla favours 
the plaintiff's contention. To the same 
effect is the opinion of Dr. Whitley Stokes, 
On the other hand, Sir Henry Cunningham 
and Six Henry Shephard take the opposite 
view. 

If I were to asoept the plaintiff's eontention I 
must hold that a minor is bound to make some 
ponsation for Inxuries supplied, unless he isable 
£o restore them, presumably, in the condition 
in whioh they were reeeived—and this he oan 
&eareely be expeoted to do, As often pointed 


(1) 17 0. P. L R. 57, 
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ont, sestion 70 is very wide in its terms 
| Damodara Mudaléar v Secretary of State for 
India (v), Mokendra Ghoshal v. Bhuban Mar" 
dana Suchani Ghosal v. Balaram Mardana 

(3) and a literal interpretation has not 
been favoured by our Courts, Now, seation 
68 makes the property of the minor liable for 
nesessaries supplied. There is no personal 
liability under this sestion, as pointed out by 
the Privy Oounsil in Mokori Bibee v. Dhar- 
modas Ghose (4), just as there is none under 
section 247 in the case of & minor partner. 
The liability under sestion 70 isa personal 
liability whieh san only be avoided by restor- 
ing the thing delivered. The minor would bs 
thus plased in a worse position in respest of 
luxuries whioh he sannot return than he 
would be in respestof nesessaries. As regards 
liability for things supplied or delivered to a 
minor, it seems to me that it is exhaustively 
dealt with by seation 68, aud sestion 70 has 
no application to a minor in respeot of sush 
liability. The Oourt in Shiam Lal v. Ram 


` Fiari (5) did not accept. the argument advan- 


eod at the Bar, that relief should be given 
against a -minor on the ground of unjust 
enrichment. I express no opinion as to the 
applisability of illustration (b) to seetion 70 
to the case of a minor—for here we are eon. 
serned with things delivered and not that 
part of seetion 70 whish deals with services 
rendered, 

It is not sontendsad that a disqualified 
proprietor under the Court of Wards stands 
on a different footing, for the law treata sush 
disqualified proprietor and the minor as 
incapable of entering into a oontraet, The 
result is, that neither on the ground of sontrast, 
nor under section 68 nor sestion 70 of the 
Contrast Act was Ajmer Shah liable, 

Lastly, it is contended that the desree 
should atand as against defendants who have 
not applied to this Court, If this had been an 
appeal, then,under Order XLI, rule 4, the deoree 
would have been reversed as against all the 
defendants, inasmuch as the desree appealed 
from proseeds ona ground sommon to them 
all. The power of the Court in revision under 
seation 25 of the Provincial Small Cause Courts 

(2) 18 M, 83 at p, 91; 4 M, L. J. 205; 6 Ind. Dec. 
(x. 8.) 410. 

(8) 6 Ind, Cas, 810; 88 C. 1; 14 C. W. N. 945; 12 
C, L. J. 566. 

(4) 30 0. 589 at p. 548; 30 T. A. 114; 70, W.N. 
441; ó Bom. L. R. 421; 8 Sar. P. C. J. 874. 

(5) 4 Ind. Cas 706; 32 A, 25; 0 A. Li J. 947, 
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Ast is not less wide than under Order XL, 
role 4 The deoree of the lower Court is, 
therefore, reversed and the suit dismissed, 
Each party will pay his own sosta throughout. 


Suit dismissed. 


PATNA HIGH COURT, 
Orecoit Oourr Oorracx, ` 
First Civi, Appeat No. 8 or 1919. 
January 13, 1921. 
Present :—-Mr, Jusbies Jwala Prasad and 
Mr, Justioa Ross. 
KHETRA MOHON MOHAPATRA— 
PLAINTIFF — APPELLANT 
varsut 
- GANESH LAL PANDIT AND OTHEBS— 


DerenpANts—RESPONDENES, 
Oouri Fees Act (VII of 1870), s. 7 (iv) (o), (v) 
—Suit for declaration and possession —Oourt-fee pay- 
able. 


Where on the death of a Hindu widow her 
reversionary heir brings a suit for a declaration 
that the defendants, wao claim to be alienees from 
the widow, have no title to the property in suit 
and for possession of the property, the suit is one 
for a declaration with consequential relief and falls 
under clause (tv) c; and not under clause (v; of 
section 7 of the Court Fees Act. [p. 566, col. 2.] 


First Appeal against the desision of the 
Sub-Jadge, Cuttack. 

Messra. J. N. Bose, 8.0. Bose and B.N, 
Dass, for the Appellants, 

Mr. B. N. Sinha, for the Respondents. 

JUDGMENT.—This is an appeal by the 
plaintiffs against the desision of the Subor- 
dinate Judge of Outtask. The appeal was 
filed on a Oourt.fee ealeulated upon five 
times the Government revonue payable for 
the property in suit, under sestion 7, olause 
(v), of the Court Fees Act, This was the 
Court.fee paid on the plaint. The Assistant 
Rogistrar reported that the Court-feo was 
suffisient and the appeal was admitted aud 
after the preliminary steps regarding the 
servies of notiss and the printing of paper- 
bock the appsal is now ready for hearing. 

Ia the meantime, on the LOth of Joly 1920, 
the Assistant Rogistrar reported that tho 
Court fee paid by the appellants was in- 
suffisient, inasmush as it ought to have bsen 
paid under sestion 7, clausa (£v) (c), upon 
the valuation put by the plaintiff in the 


plaint for the purposes of jurisdiation, Rs. 
1,54,47i1-14 0 and not on Rs. 59,322.8-54, 
the valuation stated for the purpose of Court- 
fee. The report of the Assistant Registrar 
was due to a deeision of a Division Beneh 
of this Court (Coutts and Daa, JJ.,) delivered 
on the 9th of April 1920 in First Appeal 
No. 10 of 1919. The learned Vakil for 
the appellants refused to pay the defisit 
Court-fee both on the plaint and on the 
memorandum of appeal and the matter has, 
therefore, been referred to us by the learned 
Registrar for deoision. 


The learned Vakil on behalf of the appel- 
lants sontends that the Court.fes paid by 
him wae sufficient, and that slause (2v) of 
aestion 7 has no appliastion. He says that 
the suit is primarily and principally for 
possession of land under olause (v) of sestion 
7, and that, therefore, he is required to pay 
Court fes only upon five times the (Govern. 
ment revenue. 


In order to decide as to whioh of these 
clauses would apply it is nesessary to set 
forth the sirsumstances under whieh the 
suit has been instituted, The plaintiff seeks 
to recover possession of the property on the 
death of the widow of the last male holder 
as reversionary heir of the latter, It is 
stated in paragraph 10 of the plaint that the 
plaintiff’s mother exesuted some illegal and 
inoperative documents, and that the said 
documenta were fraudulent and not for legal 
nesessity, and that the defendants, on the 
strength of these documents, resist the plaint- 
iff's right to the possession of the properties 
insuit. The reliefs sought in the plaint are 
as follows; (ka) that it may be deelared that 
the plaintiff is the sole heir of her father, 
Banmali Santra Mahapatra, according to law; 
(kha) that it may be deslared that the 
defendants have no rights in the properties 
in olaim : (ga) that out of the properties in 
alaim the plaintifi’s possession may be oon. 
firmed in properties Noa, 91 and 96 specified 
in the sshedule, or, if it is found that she 
has been dispossessed therefrom, she may 
bs allowed fo resover possession thereof and 
she may bo award possession of the other 
properties on ejecting the defendants from 
their wrougful possession; (gha) that the 
Court may be pleased to pass a desres award- 
iog the plaintiff the mesne profits of the 
propartie s in olaim for the last three years 
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amounting to Rs. 21,000 from the defend- 
ants, 

The other reliefs need not be stated, So 
far as relief (ka) is concerned, it seeks the 
deslaration that the plaintiff is the sole heir 
of her father, Banmali Santra, It may be 
eonseded that sneh a deelaration does not 
shange the eharaster of the suit, being a 
suit for possession, for every suit for posses- 
sion must necessarily involve adjudieation 
of the title of the plaintiff. It is diffienlt, 
however, to apply the same prinsiple to the 
relief (kha) which wants a declaration that 
the defendants have no right in the property 
elaimed, Mr, Bose says that this relief is 
only a surplusage, Ido not, however, agree 
with him. The Court fea payable ia to be 
solely determined upon the fasts alleged in 
the plaint and the reliefs sought, The 
plaintiff found that her right of reversion in 
the properties in suit is denied by the 
defendants, inasmush as the defendants 
elaimed to have sequired absolute right 
by virtue of the alienation made by the 
widow. No doubt, the widow owned a 
life interest, but she had, under oertain 
sirsumstanees, the right to sonvey an 
absolute and indefeasible interest in the pro- 
perty to her alienee, thereby defeating the 
plaintiff's right of reversion. The plaintiff, 
therefore, sannot snessed ro long as the 
alienation remains and is not set aside, The 
test as laid down in the ease of Ugra Mohan 
Ohaudhuri v. Lachhmi Prasad Ohaudhuri (1) 
by Das and Foster, JJ., following the ease of 
Lagan Burt Kuer v. Khakhan Singh (2), is 
whether the declaration sought is sueh as 
somes under sestion 42 of the Speoifis Relief 
Aat. The relief (kha) clearly comes under 
the said seetion. 


Illustration (d) of the seotion states :— 

" A. alienates to B. property in whish A. 
has merely a life interest. The alienation 
is invalid as against O,, who is entitled as 
reversioner. The Court may in a suit by 
O. against A, and B. deolare that O, is so 
entitled.” 

Illustration (e) states :— 

“The widow of a sonless Hindu alienates 
part of the property of whieh she is in 
possession as sueh. The person presumptively 
entitled to possess the property, if he survive 


(1) 56 Ind. Cas, 422; 5 P. L. J. 380 at p. 841, 
(2) 43 In& Cas, 962; 8 P, L, J. 92. 


her, may, in a suit against the alienee, obtain 
a deslaration that the alienation was made 
without legal nesesssity and was, therefore, 
void beyond the widow’s life-time.” 

During the lifetime of the widow it eannot 
be disputed that the plaintiff sould institute 
& suit for a deelaration as set forth in (kha). 
The widow being dead, the plaintiff, in 
addition to the aforesaid deelaration, neses» 
sarily seeks a sonsequential relief, namely, 
possession, Therefore, the reliefs in the 
present ease olearly come within the 
purview of sestion 7, eleuse (iv), sub clause 
(c), and ad valorem Court-fee upon the valua- 
ticn of the property stated in the plaint must 
be paid, aa this valuation determines not only 
the jurisdiction of the Comt but also the 
amount of Court fee payable, 


There is, however, no direst authority on 
the point, but we have osonsidered the 
authorities sited to us upon the  prineiple 
underlying those desision~, {Mahomed 
Takibuddin Buddi vy. Collector of the 
Disirich of the 24 Parganas: (3), Samiya 
Mavali v, Minammal (4) and Ram Prasad. v, 
Sukh Dai (5). We aesordingly hold that 
the memorandum of appeal is not properly 
stamped nor the plaint in the Court below 
and that the appellants are liableto pay a 
deficit Court-fee on both the plaint and the 
memorandum of appeal, before this appeal 
san be heard. 

The learned Vakil for tbe appellants wants 
a month's time to pay the deficit Court.fee, 
Inarmush as tke amovnt to be paid is 
somewhat large, the time prayed for is 
granted. 


(3) 6 C, W. N. 157. 
"n 23 M. 490; 10 M. L, J. 246; 8 Ind. Dec. (x. s.) 
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BOMBAY HIGH COURT. 
Oivin EXTRAORDINARY ÁPPLICATION No. 115 
or 1920. 
Ostober 1, 1920, 

Present; —Sir Norman Masleod, Kr., Chief 
Justise. and Mr, Justice Fawcett. 
FRAMROZ DOSABHÁ! AND ANOTHER— 
DEFENDANTS— ÀPPLICANT 
vorsus 
DALSUKHBHAI FULCOHAND-— 


PrAINTIFF— OPPONENT. 

Presidency Small Cause Courts Act (XV of 1882), 
Ch. VII, s. 48—OCivil Procedure Code (Act V of 
1908’, s, 114, O. XLVII, r. 1—Order made ín pro. 
ied under Chapter VII— Review, whether permis. 
sible, 


A Presidency Small Cause Court has no power 
to review an order made in & proceeding under 
Chapter VII of the Presidency Small Cause Courts 
Act. [ p. 686, col. 1.] 

‘Appeal from an order passed by the 
Sesond Judge, Small Cause Court, Bombay, 
on an applieation for review of judgment in 
Suit No. 25140 of 1919. 


Mr. V. D. Kamat, for the Ápplieants, 
Mr, J. G. Rele, for the Opponent. 


JUDGMENT. 

MacLkop, O. J.—This is an applieation by 
the defendants under sestion 115 of the 
Civil Prosedure Code asking the Court to 
exereise its diseretionary powers with 
referense to an order made by the learned 
Sesond Judge upon an applisation made to 
^ him to review his deotsion in a proeeeding 
under Chapter VII of the Presidensy Small 
Cause Courts Aot. It was held in 
Ramkrishna Sitaram v. Haji Dawood (1) that 
an applisation under Chapter VII of the 
Presideney Small Cause Courts Ast would 
not some within the operation of seation 38 
of the Ast, whieh provides in the sase of 
suits, for applieations whieh sould be made 
by either party within eight days from the 
date of the desree ot order in the suit for a 
new trial. It was held thata proseeding 
under Chapter VII was not a suit, The 
result is, that Chapter VII . stands by 
itself prescribing a summary method of 
prosedure to enable owners of immoveable 
property to resover possession from their 
tenants. Sestion 49 presoribes that recovery 
of the possession of immoveable property 
under that Chapter should be no bar to the 
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institution of a fanit in the High Court for 
trying the title thereto. It was, therefore, 
intended to enable landlords to  reeover 
possession from their tenants by means of 
this prosedure, and ib must have been 
intended that orders made in proseedings 
under Chapter VII should be final, In any 
event, unless the right of appeal against sueh 
order was especially given by the Ast there 
would be noappeal from suehan order. The 
question, however, in this applieation is 
whether, although thereis no appeal against 
the order of the learned Seeond Judge, he 
had jurisdiction to entertain an applieation 
for a review of his judgment on any of the 
grounds whieh appear in Order XLVII, 
rule J, of the Civil Prosedure Code. It has 
been said, and there seems to be some 
authority for the dietum, that every Court 
has an inherent power to review its own 
desisions, but with regard to suits in the 
Presideney Small Cause Courts, the pro- 
sedure for which is preseribed by the High 
Court, the High Court, in making rules laying 
down what portions of the Civil Prosedure 
Code should apply to sneh suits, dirested that 
sestion 114 of the. Code whioh provides for 
review be omitted It does not seem, 
however, that the High Court made rules 
diresting what portions of the Civil Prosedure 
Code should be applied to proseedings under 
Chapter VII, Nothing is said in rule 1 
about sneh proseedings. That rule says 
“the portions of the Code of Civil Prosedure, 
Act V of 1908, spesified in the first column 
of the Schedule hereto annexed, shall, subjeot 
to the additions, alterations and modifications 
spesified inthe sesond and third eolumns of 
such Sshedule, extend and shall be applied to 
the Small Cause Oourt and the prosedure 
preseribed thereby shall be the prosedure 
followed in the Court in all suits sognizable 
by it exeept where sueh prosedure ia inson- 
sistent with the prosedura preseribed by avy 
Bpesifia provisions of the Presideney Small 
Cause Courts Ast, 1882 and 1855." At 
that time, the decision in Ramkrishna Sitaram 
v. Hait Dawood (1) had been reported, and it 
seems certainly strange that the High Court 
should have omitted to lay down what 
portions of the Civil Prosedure Oode should 
apply to proseedings under Chapter VIL 
whish had been held not to be asuits.* One 
ean only assume that their Lordshipseon- — 
sidered that geetion 48 preseribed what 
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prosedure should be applied to proeeedings 
under that Chapter and, therefore, no rule 
was neoesBary. That sestion says: “In all 
proseedings under this Chapter, the Small 
Cause Court shall as far a8 may be and 
exoept as herein otherwise provided, follow 
the prosedure presoribed for a Court of first 
instance by the Code of Civil Prosedure.” 
The words "as far as may be” evidently 
refer to the summary nature of the proceed- 
ings which sould be taken under the Chapter, 
while it seems that the words “exoept as 
herein otherwise provided” would include any 
roles made by the High Court under the 
provisions of seotion 9 (1), so that the High 


Oourt would have power to determine what. 


portions of the Civil Procedure Code should 
apply to proseedings under Chapter ViI. 
However, it has not dove so, and all that 
we cando is to give the best interpretation 
we ean to the terms of sestion 48, I think 
that that seetion means that inthe proeeed- 
ings themselves under the Ohspter the 


provisions of the Code shall apply as far as 


possible, that is to say, until an order is made 
granting or dismissing the applieation, and 
while any further proseedings whish might 
beaome necessary in execution of the order 
are being taken. Togo a step further, by 
stating that any other provisions of the 
Code with regard to appeals or reviews 
apply, would not, I think, be warranted by 
the words of the seetion. For there is no 
right of appeal under Chapter VII, and it 
would follow that any provisions in the 
Code whish enable an aggrieved party to 
‘apply under oertain sonditions for review 
were not intended to be inaluded in this 
section. I think it was intended that the 
deorees and ordera of the Small Cause 
Courts should be final, except as laid down 
in the Aot. The powers of the High 
Court to make rules would be subjeot to 
the provisions of the Ast itself and I 
have no doubt that, besause it was laid 
down in section 37 of the Aot that every 
desree and order of the Small Caure 
Court in a suit shall be final and eonelusive, 
exeept as provided by Chapter VI, the High 
Court refrained from making section 114 
of the Civil Procedure Code applicable to 
proeeedings in suits in the Small Cause 
Court. I think, therefore, that the Rule must 
be dissharged with costs. 

We would like, however, to draw the 


attention of the anthorities to the ineonsistent 
provisions of the Presidensy Small Cause 
Courts Act in this respeet. Under’ sestion 
14 “the Losal Government may inveet the 
Registrar with the powers of a Judge under 
this Aot for the trial of suits in whieh the 
amount or value of the subject-matter does 
not exseed Hs, 20." The Explanation says: 
“For the purposes of this sestion au appliea- 
tion for possession under seetion 41 (that 
is under Chapter VII), shall be deemed to 
be a suit," Therefore, the Registrar bas 
power to make, if invested with the powers 
of a Judges, an order in a procaeding under 
Chapter VIT, and under sestion 36 ‘an 
order made by the Registrar in a proseeding 
is subject to the same provisions in regard 
to new trials as if made by a Judge of the 
Court.” That would appear to contemplate 
that an order made by a Judge under 
Chapter VII was subject to the provisions 
for new trials, It isabsurd that a prosesding 
under Chapter VII, if held before the 
Registrar, shonld be deemed to be a suit 


"bat if held before a Judge should not bea 


suit. But in Ramkrishna Sitaram v. Haji 


Dawood (1) it was held that, in spite of 


the wording of sestion 36, an order in suoh 
a proceeding made by a Judge cannot form 
the subjeet.matter of an application for a 
new trial, It is aertainly desirable that 
this insonsistensy should be remedied by 
legislation, and that if might bs made 
alear whether or not it was intended by the 
Legislature that orders of the Presidensy 
Small Cause Court in proceedings under ` 
Chapter VII should some within the provi. 
sions with regard to new trials and appeals 
in Chapter VI. 

Fawortr, J.—lagree. We start, first, with 
the fast that, under seation 8 of the Civil 
Prosedure Code, seetion 114, whish deals 
with the power of review, is not extended 
to the  Presideney Small Cause Oourt. 
Similarly, under Order LI, Order XLVII 
whish deals with this power of review ia 
not extended. In this respest, the oase differs 
from a Provinoial Small Cause Court to 
which, under section 7 of the Oode and 
Order L, seotion 114 and O-der XLVII 
extend. Then, I think, an indioation that 
this power of review is nob dsamead tn hg 
c.vared by the provisions of session 48 is 
supplied by sestion 69 of the  Presidenoy 
Small Qause Courts Aet. That sestion 
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applies not only to suits but any proseeding 
under Ohapter VII of the Act, and it 
provides that the Court in any. prooeedirg, 
in whish the amount or value of the subjest- 
matter exseeds R3. 500, where any question 
arises upon whieh the Court  entertains 
reasonable doubt, and either party so 
requires, then the Court oan make a reference 
to the High Court. It would be” quite 
unnecessary to sonfer that power, if seation 
48 was intended to eover the powers of 
reference and review sontained in Part VIII 
of the Civil Prosedure Code, for, on the 
reasoning of the appellant’s Counsel, the power 
of referenee sontained in seetion 113 and 
Order XLVI of the Code is sonferred as part 
of the proeedure preseribed for a Court 
of first instanee by the Code of Civil 
Prosedure under section 48. A further 
sonsideration is that, although sestion 37 
does not in terms apply to an order under 
gestion 43, beeause that is an order not in 
a suit but in a prooeeding, yet.the whole 
tenor of the Aot is in favour of finality, 
and the Court should, therefore, be slow 
to hold that sestion 48 was intended by 
the Legislature to sontravene that prinsiple, 
unless its plain wording shows that suoh a 
eonstrustion should be put upon ifs provisions, 
. think there is no sush necessity in this 
ease, and that the expression ‘prossedings’ 
under this Ohapter should be sonatrued as 
referring simply to the proseedings for the 
atual hearing of the oase on its merits 
whieh are terminated by an order either 
refusing the applisation or granting posses- 
sion. It isa further stage, and in reality a 
separate proseeding, when the Court after 
passing susah an order is asked to review 
that order. I think, therefore, that the Rule 
should be disaharged with costs. 
Rule ditcharged, 





NAGPUR JUDICIAL COMMISS(ONER’S 
COURT. 
Szconp O1vin Appar No. 164.B or 1919. 
August 12, 1920, 
Present :— Mr. Maanair, A. J. C, 
HARI— PLAINTIFE— APPELLANT 
versus 
MAH XDEO —DigrzsxpANT— RESPONDENT. 
Hasements Act (V of 1882), s. 15 —BHasement— 


INDIAN OASES. 


^ the enjoyment was of right. 
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Light and air—Enjoyment as of right, whether neces. 
sary—Road or path—Open user for long time Pree 
sumption, 


In order to acquire an easement of the enjoy- 
ment of the access and use of light and air, it is 
not necessary to prove that such enjoyment was 
of right, it is sufficient, under section 16 of the 
Easements Act, if the person claiming the right 
has been in enjoyment thereof withont any ine 
terruption for more than twenty years, 


An open user for the purpose of a road or 
pathway, if continued without interruption for & 
long time and not attributable to permission or 
suff-rance, is prima facie evidence of enjoyment as 
of right. 

Mahomed Ali v. Joogul Ram Chunder, 14 W. B. 124; 
5 B. L. R. App. 84, followed. 


Appeal against a desree of the Additional 
Dietrist Judge, Akola, dated the 7th Feb. 
ruary 1919, in Civil Appeal No. 118 of 1918, 
against the decision of the Munsif, Malkapur, 
in Civil Suit No, 170 of 1917, desided on 
95th June 1918. 


Mr. Bhawant Shankar Niyogt, for the 
Appellant. 
Mr. M. R. Bobde, for the Respondent. 


JUDGMENT,—The appellant sued for a 
deslaration of title and elaimed in the 
alternative that he had acquired an easement 
by pressription. The lower Court found that 
the plaintiff had enjoyed the rigbt of way, 
the right of. drawing water from the well, 
and the right of reseiving light and air 
through the door A for more than 20 years 
without any interruption. This finding was 
upheld by the lower Appellate Court. Both 
Courts, however, dismissed the suit on the 
ground that the plaintiff had not shown that 
Cases arising 
in these Provinees must be determined by the 
provisions of the Basements Aot. The words 
* as of right” do not appear in the olause of 
seotion 15 of the Act which deals with the 
acooss and nse of light and air. The 
findings of the lower Courts, therefore, entitle 
the plaintiff to relief with regard to light and 
air. Iam unable to follow the reasons given 
by the first Court and adopted by the lower 
Appellate Court for holding that the plaintiff 
had failed to show that he enjoyed the other 
eacements as of right. ‘An open user for 
the purpose of a road or path way, if eontinu- 
ed without interruption for a long fime and 
rot attributable to permission or aufferance, " 
is prima facie evidence of enjoyment as: of 
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` right: See Mahomed Ali v. Joogul Ram Chunder 
(1). Itis proved that there was litigation 
between the parties many years ago. It is 
unlikely that the plaintiff sonsidered that ha 
drew water from the well or used the 
right of way as a favour from the defend. 
ant. 

' It ia suggested that the plaintiff took water 
from the well beeause he elaimed the well 
but he slaimed that property in the well was 
‘ given to him along with the dominant tene- 
ment. If, relying on that slaim, he used the 
well he must be sonsidered to have slaimed 
that the right to use the well at least aserued 
to him with that tenement. There ia no reason 
for me to interfere with the deoision regard. 
ing the ownership of the land, but the dearee 
of the lower Appellate Oourt is set aside 
and the case is remanded to that Court. 
That Court should pass a deeree which 
will enable the plaintiff to continue to enjoy 
the right of way, the right of drawing water 
from the well, and the right to reseive 
light and air through the door A. Oosts 
in this Court will be costs in the snit, 


Decree set aside. 
(1) 14 W. R. 124 6 B. L. B. App. 84. 





BOMBAY HIGH COURT. 
O1vit ExTAORDINARY ÁPPLIQATION No. 134 
or 1920. 
Ostober 7, 1920. 

Present: —Sir Norman Maeleod, Kr., 
‘Chief Justice, and Mr. Justice Fawsett, 
ISUFALLI HASSANALLY-—PraiixrIFF— 
APPLICANT 
versus 
IBRAHIM DAJIBHAI—DmzxrgsupANT— 

; OPPONENT. 
Bailment for hire—Thing not fit for use— Warranty, 
breach of —Bailee, duty of. 


A bailee for hire is ordinarily bound to return 
the article hired at the end of the period for which 
it is hired. 

There is, however, an implied warranty when 
an article is hired out for use that it is fit to be 
used for that purpose, and if there is a breach of 
warranty then there is no liability to pay the 
hire and the bailee can leave the article where it 
is and give notice to the bailor that there is a 
breach of warranty. In such a_ case ho is not 
. bound to return the article to the bailor, 


INDIAN CASES. 
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Appliantion from the desision of the First 
Olass Subordinate Judge, Broash, in Small 
Cause Suit No. 521 of 1919. 


Mr, Q. N. Thakor, for the Applicant, 
Mr, R. J. Thakor, for the Opponent. 


JUDGMENT.—In this ease the plaintiffs 
hired out a Grass Press to the defendants 
at the rate of Rea. 22 a month. They 
somplain that the defendants did not pay 
the rent, nor did they return the Press, 
The defendants, on the other hand, said that 
the Press wasnot in workiog order, and 
that they had spent some money in repairs, 
that still it eould not be used, and, therefore 
they had to get a Press from another man, 
The Judge dismissed the suit, and has 
found as a fast that the Press would not 
work, The only qaestion was, whether the 
detention of the Press by the defendants 
would involve them in liability. He son- 
sidered that, owing to the express sonduat 
of the defendants, they were not liable. 
That was not a very satisfaetory way of 
dealing with the question about whioh it 
is somewhat difficalt to find authority, A 
bailee for hire is ordinarily bound to return 
the article hired at the end of the period 
for which itis hired. But the Indian Con- 
traot Aot says nothing as to what is to 
happen if it is found thatthe artiole is not 
fit, to be used for the purpose for which it 
was hired. No doubt there is an implied 
warranty when an artisle is hired ont for 
use that it is fit to be used for that pur- 
pose, and if there isa breash of warranty 
then there is no liability to pay the hire, 
The question is, whether a bailee ean leave 
the article where it is and give notiee to 
the bailor that there is a breach of warranty, 
or whether he is bound to return it to the 
bailor, However, there is a caseon this 
question, Chewy. Jones (1), in whieh an 
Opinion was expressed by the Court that if 
a man hired a horse for the purpose of a 
journey, then there was a warranty that 
the horse was fit for the journey, and if 
it was found out that the horse was not 
fit for the jcurney and broke down then the 
bailee was entitled to leave the horse at 
the nearest stable and give notise “to the 
owner that he had done so. From that 
it may be dedueed that all that the 


(3) (1847) 10 Ly T, (o, s.) 29; 89 R, Bs 770, 
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bailee is bond to do is to give noties, that 
there has been a breash of the warranty, 
This the defendants did, and as the Judge 
has found that there was a  breaeh of 
warranty, therefore, they were not liable. 
The Rule must be diseharged with costs. 
Rule discharged. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
First Orvis Apprat No, 5-B or 1920, 
September 24, 1920. 
Present :—Mr. Kotval, A. J. C. 
and Mr, Maensir, A. J. O. 
HARIRAM—-Appricant—APPELLANT 
versus 
GOPIKISAN AND oTHER8-——NON- 
A PPLIOANTH— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 09— Sale in execution—Decree against several de- 
fendants—Decree set aside as against one—Sale, con- 
firmation of, in its entirety, validity of. 


On 81s& August 1918 a money-decree was passed 
against A. and two others. A. appealed against 
the decree and on the 9th October 1919 he’ was 
wholly discharged from liability under the plainiiff's 
claim. On the fth June 1919, however, certain 
property of the three defendants was sold in exe- 
cution of the decree, and on the 27th October 
1919, while the sale was still unconfirmed, 4. 
applied to have the sale set aside and that a 
fresh sale be held of the shares of the other two 
defendants, or, in the alternative, that the sale be 
confirmed of the shares of those defendants, but 
the application was disallowed and the sale con- 
firmed : 

Held, that as there was no subsisting decree 
against A. the Executing Court had no jurisdiction to 
confirm the sale in its entirety, but thaé the con- 
flrmation of the sale should have been confined to 
the shares of the non-appealing defendants. 

Appeal against the order of the Addi- 
tional Distriet Judge, Amraoti, dated the 
5th November 1919, in execution ease in 
eonnestion with Civil Sait No. 11 of 1915, 
dated the 31st August 1918, desided by the 
Distrist Judge, Nimar. 

Messrs, S, K. Barlingay, M. B. Niyogi and 
O. B. Parakh, for the Appellant. 

Dr. A, S, Gour, for Respondents Nos, 1.4. 

Sir B, K. Bose, and Mr, B. Q, Khaparde, 


for Respondent No, 5. 
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JUDGMENT,—in Civil Suit No, 11 of 
1515 a money.deeree was passed against the 
appellant (defendant No, 3 in the mnit) a 
minor, and his father and uncle (defendants 
Nos. 1 and 2) on the 31st August 1918. An 
appeal from tbe deeree was filed in this Court 
on the 30th January 1919. In exeention of 
the first Court's deeree s plot of land, with a 
Ginning and Pressing Fastory, and other 
strnetures standing thereon, was sold on the 
19th June 1919. The appeal was desided by 
this Court on the 9th Ostober 1919 and the 
appellant was wholly dissharged from 
liability to the plaintiff's olaim. On the 
27th Ostober 1919, while the sale was still 
unsonfirmed, the appellant applied to the 
Exeouting Court alleging that the property 
was sold "as being the property of defend- 
auts Nos. 2 and 3” and praying that the sale 
be set aside and the shares of defendants 
Nos. 1 and 2 alone be sold after a fresh 
proslamation or in the alternative that the sale 
be eonfirmed only to the extent of the shares 
of defendants Nos. 1 and 2. The Exeeuting 
Court, relying upon Zatn-ul abdin Khan v. 
Muhammad Asghar Ali Khan (1), held that 
the sale sould not be set aside on the ground 
that the deeree had been modified and 
disallowed the application. The sale waa 
eonfirmed on the 8lst January 1920, 

In the present appeal the relief asked ig 
sonfined to the sesond of the alternative 
prayers set forth above. Respondent No. 5, 
the auotion-purshaser, states that, in the 
event of a deeiaion favourable to the appellant 
he does not desire that the sale should be sot 
aside in its entirety but that it should be 
eonfirmed to the extent of the shares of 
defendants Nos. 1 and 2 only. The sale will 
therefore, be  sonfirmed to that extent. 
Zain-ulabdin Khan v, Muhammad Asghar 
Ali Khan (1) was a oase where the sale had 
already been confirmed before the modifisa. 
tion of the desree was made by the Appellate 
Court and had besome absolute. In the pre. 
sent ease the deeree was modified, in fast had 
ceased to exist so far as the appellant was 
eonserned, after the 9th Ootober 1919. There 
was no subsisting desree against the appel. 
lant with regard to whiah further exeontion 
proseedings sould be taken after that date, 
If so, sonfirmation of the sale, whish is & 


(1) 10 Á. 166; 15 I. A. 12: 3 Ber. P, 0. , i; 
Ind, Deo, (x. 8.) 112 (P, O.). J, 120; 6 
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proseeding in exesution, sould not be ordered 
and the Exeeuting Court’s-order was without 
jarisdistion in so- far as it confirmed the sale 
with regard to the appellant’s share: see 
Basappa v. Dundaya (2) followed in Mul 
Ohand v. Muita Prasad (8) and Subbaya v. 
Yellamma (4). 

In his application of the 97th October 1919 
the only referense to the plaintiff's title to a 
share in the property sold is where he cays 
that the property was sold “ as being the pro. 
perty of defendants Nos. 1, 2 and 3." His 
learned Pleader is unable to point out to us 
any part of the record where he alleges that 


he owns a share in the property sold or that: 


the respondents have admitted that he has 
any share. On this point further pleadings 
must be taken. The respondents will be at 
liberty to raise sueh pleas of law or fact as 
may be available to them with regard to the 
right of the deoree-holder to execute the 
appellate deeree against the present appel- 
lant’s share, if any, The oase is remanded 
to the Exeeuting Court for further proceedings 
with advertenee to the above remarks. Costa 
in this Court will abide the result. PJeader’s 
fee Rs. 50. Respondents Nos, 1 to 4 will get 
no eosts: in this appeal. 
Oase remanded. 


(2) 2 B. 640; 1 Ind. Des. (x. s.) 782. 
(8) 10 A, 83; A. W, N, (1887) 287; 6 Ind. Dec. 


(x 


. B.) 56.: 
(4) 9 M.-180; 10 Ind,- Jur. 101; 8 Ind. Dec. (N. s.) 
487. 





BOMBAY HIGH COURT. 
FULL BENCH. 

APPaAL FROM ORDER No, 39 or 1919, 
December 23, 1920. 
Present;— Sir Norman Maoleod, Kr., 
Chief Justice, Mr, Juetiee Shah and 
Mr, Justice Hayward. 
DATTATRAYA KESHAV DESHPANDRI 
— P LAINTIFE— APPELLANT 
versus 
TUKARAM RAGHU CHORAGE— 
D£zFENDANT— HERPONDENT. 

Bombay Revenue Jurisdiction Act (X of 1876), 8. 4 
(a)— Bombay .Hereditary Offices Act (III of 1877), 
ss, 10, 11— Oollector, refusal of, to declare alienation 
void—Suil, whether maintainable—Juriadiction of 
Civil Courts. 


Section 4 of the Bombay Revenue Jurisdiction 
Act, which ousts the jurisdiction of the Civil í ourts 
in particular cases, should be very strictly con. 
atrued, and when the Collector, on-an application by 


a Vatandar for a declaration that an alibnation is . 


null and void, refuses.to make:a. deolaretion. to- 
that effect, there is no such order against the 
applicant which prevents his going to a Civil. 
Court for the determination of the question whe. 
ther or not the alienation is binding on him, and 
it is still open to him to ask the Oouris to decide 
that question, and the Courts would have jurisdic- 
tion to decide it, [p. 574, col, 2.) 

Appeal from an order passed by the Assist- 
ant Judge, Stara, in Appeal No. 123 of 
1919, reversing the deoree passed by and 
remanding the suit to the Joint Subordinate 
Judge at Karad, in Civil Suit No, 337 of 1917, 

ORDER OF REFERENOE TOA 
FULL BENCH, 

Maoron, O. J.—(November 19, 1920.) 
—The plaintif instituted this. action to 
recover possession of oertain lands whieh 
had been mortgaged to the -defendant 
by Yamunabai, the plaintiff's ` predecessor. 
in-title, on the ground that -on her death 
the alienation besame void under sestion 
5 of the . Vatan Aet, The first issue in the 
Trial Oonrt was, whether the Court had 
jurisdistion to try the suit in view of the fast 
that the matter in suit was dealt with before 
by the Assistant Collector. It appears that 
the plaintiff had applied to the Aseictant Col- 
lestor for an order that the Vatan land should 
be removed from the possession of the defend. 
ant and delivered into the pcasession ‘of the 
petitioner. On tbat petition the Assistant 
Colleatcr replied "sinee the document passed 
by Yamunabai hears your attestation, it has . 
to kesaid that the said dosument was passed ' 
with your eonsent, Therefore, the land, bear- 
ing Survey No, 270, cannot for the present 
be delivered over to you, and as you don't 
want Survey No. 271 to be removed and 
given to you your application is disposed 
of,” 

The Trial Ccurt held that the order of the 
Assistant Collector refusing io grant relief to 
the plaintiff was no bar to the suit. Then 
it held on the merits that the fact that the 
plaintiff had attested the mortgage-deed 
executed by Yamunabai sould not extend - 
the period of the mortgage beyond the life. 
time of the mortgagor, aud it passed a desree 
in favour of the plaintiff that the defendant 
should deliver up pos:ession cf the plaint. 
property to him. 

In fret appeal it was ergued that the 
Reverne~ Auvthcrities having declined io 
restore the lands to the plaintiff under the 
provisions of the Vatan Aot, the suit was 
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barred by the Bombay Revenue Jurisdistion 
Ast, The learned Appellate Judge came to 
the eonelusion that the desision of the 
Assistant Collestor, refusing the relief asked 
for by the potitioner, was an order within 
the meaning of sestion 4, clause (a), of the 
Bombay Revenue Jurisdiction Aet, and that, 
therefore, the Court had no jurisdistion to 
set it aside, He referred to two unreported 
desisionsin the cases of Somoppa v. Naglingappa 
[Second Appeal No 879 nf 1915 (unreported) 
desided by Scott, C. J., and Beaman, J.] and 
Madtvaloppa vw. Bhémappa [First Appeal 
No. 229 of 1916 (urreported) desided by 
Soott, C. J. and Hayward, J.! and it sannot 
be denied that fhe desisions in those appeals 
afforded some ground for the learned Appellate 
Judge's deeision. In both those eases there 
had been a desision of the Revenue Authorities 
that a partieular disputed alienation was not 
null and void. In both those oases it waa 
held by the High Court that the Civil Courts 
had no jurisdiotion thereafter to sonsider 
whether or not the alienation was null and 
void. A similar decision was resently given 
by Heaton, Acting O, J., and Orump, d. in 
Govindrao v. Hanmappa [Second Ap esl No. 
940 of 1918 (unreported) desided by Heaton, 
Acting C. J. and Crump, J.J. There are, 
however, kindred deosisions of this Court, 
which, though not directly sonelusive on the 
exaét: point before us, nevertheless tend to 
throw sonsiderable doubts on the sorrestness 
of those desisions. It is admitted by Mr. 
Rao for the appellant that if the Colleotor 
had deslared that this mortgage was null and 
void as against the petitioner, now the 
plaintiff, this Court had no jurisdistion to 
eonsider whether the Collestor’s desision 
was wrong But it was argued that the 
fact that the Collestor refused to deslare the 
alienation null and void did not amount to 
an order with whieh this Court could not 
interfere, but that ib was still open to the 
parties to get the question desided in a Civil 
Court. I think, therefore, it is necessary 
that this question should be referred toa 
Full Beneh. The question would be :— 
Whether, after the Collector, on an applica- 
tion by a Vatandar to deelare that a 
particular alienation is null and void; has 
rofused to make an order that the alienation 
is null and void, the party aggrieved san 
file a suit in a Civil Court against the alienee 
in respect of that alienation P 


SHAN, J.—I ooneur in the proposed 
reference. I desire to add that it is not 
without significance that in a ease where 
the Revenue Anthorities had dealt with the 
question whether a partioular alienation was 
null ahd void, and had ultimately desided 
not to deslare it to be null and void, the 
suit was entertained by Civil Courts up to 
the Privy Counsil, and apparently no question 
as to the bar of jurisdistion under seation 4, 
clause (a), of the Bombay Revenue Jurisdio- 
tion Ast was raised. See Padapa v. Swamtrao 
(1). Further, it seems to me that it is neses- 
sary fo sonsider in sonnestion with the ques. 
tion referred to the Fall Benoh whether on a 
strict sonstrustion of section 4 of the Bombay 
Revenue Jurisdietion Ast, a suit between 
private parties to resover possession of the 
Vatan property on the footing that the 
alienation- has some toan end cn the death 
of the original alienor ean be treated as a suit 
to set aside or avoid an order under Bombay 
Act III of 1874 within the meaning of that 
sestion. 

BEFORE THE FULL BENOH, 

Mr. G. S, Rao, for the Appellant. 

Mr. Patcardhan (with him Mr, M.V. Bhat), 
for the Respondent. 

JUDGMENT. 

Macteop, C. J.— The fasts of the gase are 
set out inthe referring judgments, from whish 
it appears that the plaintiff; olaiming to be 
the Vatandar for the time being, asked for 
possession from the defendant, who was a 
mortgagee from the previoua Vatandar, on 
the ground that the alienation sould not hold 
good beyond the life of the mortgagor. The 
Colleator was of opinion that the alienation 
was good as against the applicant, and, there- 
fore, dismissed the applisation. The question 
referred to us is, whether, after the Colleotor, 
on an application by a Vatandar to deolare 
that a partieular alienation is null and void, 
has refused to make an order that the aliena- 
tion is null and void, the party aggrieved oan 
file s suit in a Civil Court against the alienee 
in respest of that alienation, It was desided 
by a Beneh of this Court in Somappa v. Nag- 
lingappa [Sooond Appeal No. 879 of 1915 
(unreported) ] that an order or decision by the 
Revenue Authorities that an alienation whieh 
had been challenged was not null and void, 
was an order under section ll of the Vatan 


(1) 27 I. A. 86; 4 C. W. N. 517; 24 B. 556; 2 Bom. L, 
E, 048; 7 Sar. P, C, J, 710; 12 Ind, Deo, (w. 8.) 901, 
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Ast, and, therefore, a suit to set it aside would 
not lie under sestion 4, clause (o), of the 
Bombay Revenue Jarisdistion Aot. 

Again, in Madivalappa v. Bhamappa, [Firat 
Appeal No. 229 of 1916 (unreported)] 
there was, in the frst plase, an order by the 
Assistant Colleotor that a oertain alienation of 
Vatan land whieh had been shallenged was null 
and void. Thatorder was reversed by the 
higher Revenue Áuthorities, the result being, 
therefore, that there was a decision that the 
alienation was good. The learned Judges 
there held that a suit fled for the purpose of 
ehallenging the alisnation was a suit to set 
aside oravoid an order whieh had been made 
under sestion ll of the Vatan Act, and the 
jurisdiction of the Oivil Court was exeluded. 


Then in Madhavrao v. Venkatesh — Civil 
Appeal No. 758 of 1918 (unreported) | which 
was an applisation for review of the decision 
of the Court on the ground that an order of 
a Revenue Offiaer under sestion 9 of the 
Vatan Act had baan overlooked, and that 
the suit was in effect to set aside such order, 
it wa3 held by this Court that at the time 
the suit was filed there was no order by a 
Revenue Offiser under sestion 9 of the Vatan 
Ast, for the order whioh had been passed by 
the Collestor had been set aside by the Com. 
missioner, and there was no order to the effect 
that the alienation was good. 


Now, sestions 9, 10 and 11 of the Vatan 
Act have been framed for the purpose of 
protesting Vatan property against unauthoris- 
ed alienations. Under sestion 9 slienations 
made before the Ast eame into forse, and 
without the sonsent of the Collestor, might 
be deolared by the OCollestor to be null and 
void, but the Collestor has a diseretion to 
uphold an alienation, apparently on the 
ground that there might be eases where the 
alienees had baen in possession so long that 
it would be inequitable to disturb them, 
Sastion lO deals with attachments of Vatan 
property afser the Aot same into forse, and 
also with alienations to persons who were not 
Vatandars of the same Vatan, Then, by 
seation 11, when any alienation of the nature 
dessribed in seation 20 ofthe Ast, shall take 
plase otherwise than by virtue of, or in 
exeaution of, a deares or order of any British 
Court, the Oollestor shali, after resocdinz his 
reasons in writing, deslare sush alienation 
£o be null and void. 


The Collestor, therefore, on the plaintiff's 
application in this oases, had the power to 
deolare that the alienation eonsisting of the 
mortgage in suit waa null and void as against 
the plaintiff, and ithas been aonoeded for the 
present appellant that if such an order had 
been made it would have been beyond the juris- 
diotion of this Court to entertain a suit filed for 
the purpose of setting it aside, although it may 
be noted that in Bhimangouda v, Secretary 
of State for India (First Appeal No. 47 of 1910 
(unreported)] it was desided by a Bench 
of this Court consisting of Scott, C. J., and 
Batehelor, J., on the 10th of April 1912, that 
an order made by the OCollestor that a parti- 
cular alienation was null and void, when, as 
a matter of fact, on the a&ppreoiation of the 
evidense and the law on the subjest the 
alienation was good, would not be an order 
that eould bs made under the Vatan Ast, 
and, therefore, a suit to set if aside would not 
be a cuit falling within sestion 4, élause (a), 
of the Bombay Revenue Jurisdistion Ast, 
But sonseding thatifthe Oollestor had made 
an order in this case that the alienation was 
bad, this Oouri would not have interfered 
with it, the question arises, whether, as the 
Colleotor refused to make any such order aud 
rejested the application of the plaintiff to get 
possession of the land on the ground that the 
mortgage was no longer binding on him, 
there i» an order whieh has to be set aside 
before the plaintiff oan get relief, and that 
therefore, the jurisdiation of the Civil Oourt is 
ousted. We think that sestion 4 of the 
Bombay Revenue  Jurisdistion Aot, whieh 
ousts the jurisdietion of the Oivil Courts in 
partioular $8563, should be very stristly 
construed, aad that, when the Colleator, on an 
applisation for a deslaration that an aliens- 
tion is null and void, refuses to make a deelara- 
tion to that effeet, there is no sneh order 
against the applisant  whieh prevents his 
going to a Civil Court for the Jetermination 
of the question whether or not the alienation 
is binding on him, and that, therefore, it is 
still open to him to ask the Coarts to decide 
that qaestion, and that the QOourts would 
have jariadistion to deaide it. We think, 
tnerefore, that the question referred to us 
should be answered in the affirmativa. 

Saat, J —I agree. 

Haywiso, J.—[ eonenr, The Collestor has 
besa wivaa sartaia powera under the legisla. 
tion relating to hereditary offices in seetion 6; 


Vol, L Xi] 
GOPALRAO U, NEMICHARD, 


and for the present purposes seation 10, read 
with sestion 11, of the Vatan Ast. The 
Collestor’s powers were, no doubt, given 
mainly in order to secure that the duties of 
hereditary offisers should be properly per- 
formed and it does not seem to me that it was 
any part of the ssheme of the legislation to 
disentitle Watandars from also enforcing 
their private rights in Civil Courts. The 
Collestor has power under seetion 6 to 
institute suits to protest a Vatan, hut it is 
not stated, nor in my opinion implied, that 
this was to bar the right of anit by a 
Vatandar, Similarly, althongh the Colleator 
has been given power under sestion 10, read 
with sestion 11, to deslare an alienstion of 
Vatan property null and void, it does not 
seam to me that it was intended that, if he 
should either not be salled upon to make 
such a deslaration, or should refuse to make 
. it, the Vatandar should ba deprived of his 
ordinary relief in a Civil Court, It seems 
to me that it was intentionally stated in 
section 11 that the Collestor shall declare 
the alienation to be null and void and not 
that the Collestor shall declare whether or 
-no the alienation was null and void. If that 
is so, the refusal to declare the alienation to 
be null and void would not be an order under 
section 1l of the Vatan Ast, and 
further litigation would not be barred 
under seotion 4, olause (a) of the third 
paragraph of the Bombay Revenue Jurisdie- 
tion Ast, X of 1876, 

Ihave thought it desirable to state my 
view upon the subject beeanse I was a party to 
‘the decision following the ruling in Somoppa 
v. Naglingappa {Second Appeal No. 879 of 
1915 (unreported)], that is to say, to the 
decision in Madivalappa v, Bhamappa 
[First Appeal No. 229 of 1915 (unreported)] 
and also a party to the sontrary deeision 
in Madhavrao v. Venkatesh ([Oivil Appeal 
No. 758 of 1918 (unreported)], It seems to 
me, after having heard the matter fully 
re argued, that the later deoision was the 
right one and ought to be effirmed by the 
Fall Benek. 


BEFORE THE DiVISION BENCH, 


MaoLeon, O, J.— After the finding of the 
Fal Beneh on the question referred to it, 
the appeal must be allowed, the order of the 
lower Appellate Court set aside, and the oase 
remanded to that Court to be desided on its 
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morits on the footing that the Court has 
jurisdistion to go into the merits, The ap- 
pellant to get his eosts of the appeal, The 
sosts in the lower Appellate Court will be 
o08ts in the appeal to that Court. 


Order set aside; 
‘Oase remanded, 


NAGPUR JUDICIAL COMMISSIONER’S 
| OOURT, 
SEYOND Civin ÁpPEAL No. 587 or 1918, 
September 28, 1920. 

Pre:ent: —Mr. Maanair, A, J. C, 
GOPALRAO AND OTHERS—PLIINTIFFS— 
APPELLANTS 
versis 
NEMIOHAND AND CTBEBS— DEFENDANT4— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908, s. 107, 
O. XLI, r. 28—Remand to Appellate Court for further 
consideration —Áppellate Court, power cf, to ad. 
judicate on points abandoned in second appeal or 
decided by remand order. 


Where on second appeal the case is remanded 
to the lower Appellate Court for further considera. 
tion, ib is not open to that Court to consider 
arguments, which had been abandoned in second 
appeal, or to come to fresh findings on points which 
had been definitely decided by the order of re- 
mand [p 676, col. 2.] 

In an appeal against a decree passed after res 
mand toan Appellate Court, itis not open to the 
appellant to urge grounds which were not raised in 
his former appeal to the High Court, [p. 576, col. 2,] 

Appeal from the deeree passed by the 
Additional District Judge, Wardha, in 
Civil Appeal No, 95 of 1917, dated 24th 
September 1918, 

Messrs. M. B. Kinkhede and G, 9, Lule, for 
the Appellanta. 

Mr. M. V. Joshi, for the Respondents. 

JUDGMENT.—'he fasta of this aave arg 
set out in detail in the judgment of tng 
learned Additional Distrist Judge, dated 
the 21st August 19.7. The appeal whieh 
that judgment desides waa filed by two 
sons, Nemishand and Jinba, of one Narayan, 
who were defendants in the origina! ease, 
The piaint alleged that Jagob:, the eldest 
son of one Narayan, was, in 1881 and until 
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resently, the manager of the joint family 
of whieh Nemichand and Jinba were mem- 
bers. On 18th April 1581 Jagoba executed 
a bond on assount of his father’s debts. 
In 1885 the predesessors of the plaintiffs 
obtained a decree. To satisfy this desree 
Jagoba, as manager of the family, mortgaged 
ossupaney field No. 47 of Hirapur. In 1910 
the plaintiff sued for foreclosure impleading 
Jagobs, Nemishand and Jinba. Nemickand 
and Jinba were dissharged as they pleaded 
that they were not parties to the mortgage. 
The plaintiffs obtained a forealosure deoree 
but when they went fo take possession they 
ware obstrueted by the defendants. | It is 
unnecessary to detail the defences raised by 
the defendants. The learned Additional 
Distriat Judge held that in 1£87 Jagoba 
was the manager of the joint family and 
executed the mortgage-deed as manager 
and for legal necessity. He upheld the desrea 
for possession of the fields in suit passed 
by the lower Courta. Nemishand and Jinba 
filed a sesond appeal, The memorandum 
of appeal contained six grounds. There seems 
no doubt that the judgment of my ptedesessor, 
dated 21st March 1918, dealt with all, the 
grounds put forward. The first sentense 
is "the third and sixth grounds of appeal are 
not pressed.” But it is admitted before 
‘me that it must have been the fourth 
ground whieh was not pressed, as the judg- 
ment proeeeds to deal with the first, second, 
third and fifth grounds, My  predeeessor 
‘held that the lower Appellate Court had 
misunderstood a aertain dosument and that, 
therefore, his finding that there had been 
no partition and that Jinba was the man- 
ager of the family were vitiated, He re- 
marked that ground No, 3 must fail if 
Jinba was the manager. He stated that 
ground No. 9 failed. He remanded the ease 
for further consideration to the lower Appel- 

urt. ; 
i^ learned Additional “Distrist Judge 
in bis judgmerit, dated 24th September 1918, 
eonsidered the effect of the evidenea whieh 
had formerly been misinterpreted. He held 
that no partition had taken place and that 
Jagoba was the manager of the joint 
family but he dismissed the anit on the 
‘grounds that the karta of a joint family 
sould not alienate family property without 
the soneurrense of adult members either 
‘express or-implied, and that the plaintiffs had 
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fuiled to prove that such eonsent had been 
given. 

The piaintiffs appeal. It seems suffisient 
to say that the defendants saannot susseed 
on grounds whieh they did not raise in 
their former appeal to this Court, The 
defendants may have raised these contentions 
in the first Court and in first appeal, but 
it seems olear that they did not argue the 
points before my predesessor in sesond 
appeal. Even if they did argue it, it is slear 
that there is a finding against them, My 
predesessor held that the appeal before 
him sould not be supported if the family 
was joint and Jagoba was the manager, 
It was not open to the lower Appellate 
whioh had 
been sbandoned in sesond appeal or to 
come to fresh findings on points which 
had been definitely desided by the order 
of remand. The appeal, therefore, ausseeda, 
The decree of the lower Court is restored. 
The respondents must bear eosts in all 
Courts. I add that there is great doubt 
whether the lower Appellate Court's view 
of the law is correct. In paragraph 10 
the learned Judge refers to two judgments 
of the Privy Council. The judgment in 
Gharibullah v. Khalat Singh (1) is not 
authority for the proposition, in support 
of which it is sited. Neither the Counsel 
before me nor ean I assortain what ruling 


‘the~ learned Judge intended to refer to. when 


he mentioned I, L, R. 39 All. 416. [:4jodhia 
Prasad v. Gopi Nath(2: ): the referense is obvi- 
ously insorrest, It would be well if the learn» 
ed Judge would, in future, mention the names 
of the parties when he sites a ruling, 


Appeal allowed, 


(1) 25 A. 407 (P. 0.); 80 L A. 165;5 Bom, L. R, 
478; 7 C. W. N. 681; 8 Sar. P, O. J. 488 


(2) 39 Ind. Cas, 678; 39 A. 415; 15 A. L. J. 
337. ^ 
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BOMBAY HIGH COURT, 
Seconp Civie Appzan No, 528 or 1917. 
October 5, 1:20. 

Present; — Sir Norman Macleod, KT., 
Chief Justise, and Mr. Justice Fawaett. 
SITARAM SADASHIV SAPRE--PLAINTIFF 
— Å PPELLANT 
veras 
TUKARAM DAJI PATIL — DEFENDANT 


— RE- PONDENT, 
. Bombay Land Revenue Code (Act V of 1879), s, 216 
—Unalienated village—Lands granted free from pay- 
ment of revenue, nature of, 


Lands in an unalienated village which are 
granted by Government to be held either absolute- 
ly free from payment of revenue or merely on 
payment of a portion of the revenue do not fall 
within the purview of seetion 216 of the Bombay 
Land Revenue Code. [p. 678, col, 1.] 

Second appeal from the desision of the 
Assistant Judge, Satara, in Appsal No. 1S 
of 1916, reversing thedeeree passsd by the 
Joint Sesond Class Subordinate Judge, at 
Karad, in Civil Suit No. 271 of 1914. 


Mr. D. R. Manertkar, for Mr. S. S, Patkar, 
Government Pleader, for the Appellant, 


JUDGMENT. 


M:ccEoD, O. J.—'These are three appeals 
in suit filed by the plaintiff Inamdar .to 
rasover possession of the plaint-land from 
the defendant, or, iu the alternative, for a 
deoree for enhansing the rent. The im- 
portant isaues were, (1) does plaintiff prove 
that he is the owner of both nami and 
mirasi rights over land in suit ; (2) ie defend- 
ant an annual tenant; and (3) is plaintiff 
entitled to enhanced rent and ab what 
rate. The Trial Court found that the plaintiff 
was merely an Inamdar of the land in suit, 
that the defendant was not an annaal tenant, 
bnt a Metrasdar not liable to eviction so 
long as he paid the dues, and that the 
plaintiff was entitled to enhanosd rent at 
the rate of Rs. 12 annually in respeot of 
plaint land. The question whether the 
plaintiffs were Inamdars of the soil or 
merely grantees of the royal share of the 
revenus does not seam fo hava basen dis- 
cussed, and it seems to have been taken 
for granted that they were Inamdars of 
the soil, Otherwise, if they had been grantees 
only of the royal shava of the revenus, then 
they would only beentitled to the assessment. 
The learned Trial Judge was of opinion that 
the defendants and their predesessors had 


87 


been paying dues to the plaintiff whioh were 
nearly equal to the assessment or akar of the 
land from ancient times. It seams somewhat 
unfortunate to use the word ‘dues’ which is a 
solourless word, the useof whish might lead 
to confusion, and it has done so in this oase 
as appears from the argument of the respond- 
ent’s Pleader., Then the learned Judge, hav: 
ing come to the eonolusion that the defendants 
and their ansestors had acquired permanent 
oscupanoy rights as Mirasdars by reason of 
the antiquity of their tenure aud by the 
eontinuity of possession for a number of years 
without any break under the tenure the origin 
of whioh was not traceable, applied the 
provisions of section 83 of the Bombay Land 
Revenue Code and said: It is a well estab- 
lished prinsiple of law that an Inamdar is 
entitled to enhanae the dues or rent payable 
bya Mirasdar. Itis also a weli established 
prinsiple that an Inamdar is entitled to get a 
fair and equitable enhansed rent aasording to 
the castom of the soantry and quality of the 
land from the defendants. Itisa vrell.estab- 
lished oustom in this part of the country that 
the rent leviable on miras lands may be en. 
hanced up to the limit of half the gross 
produss of the land, This  sustom is 
proved by the judgment Exhibit 18, herein 
othar decisions of the Court of this Distriot 
on the point are referred to." 

In first appeal this dearee was set aside on a 
preliminary objeetion that sestion 216 (b) of 
the Bombay Land Revenue Code operated as a 
bar to the plaintiffs elaim for enhanced rent 
or assessment until the next revision survey, 
following the desision of this High Court in 
Sesond Appeal No. 618 of 1911. That desi- 
sion was confirmed in appeal on the ground 
thatthe previous desision of the High Court 
sovered the sase., Afterwards, a very similar 
ease came for desision before Sir John Heaton 
and myself, and it was then decided that the 
plaintiff in that sase, who was in very much 
the same position as the plaintiff in thia case, 
that is to say, he was the Inamdar of parti- 
cular fields in an unalienated village, was not 
the owner of a definite share of an unalienat- 
ed village within the meaning of sestion 
216 (b) of the Bombay Land Revenue Code, 
so that when if was pointed out to me that 
this question had never really bean sonsiderad 
in Sesond Appeal No. 618 0f 1911, I geanted 
the applieation for review of our desision in. 
these three appeals. The decision in Second 
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Appeal No, 618 of 1911 was really based on 
a matter of prejodise, as the learned Judges 
thought that if an Inamdar who was merely 
holding oertain fields in an unalienated village 
was allowed to enhanes the rent of the persons 
oseupying those fields, jealousy would arise 
as between those tenants and the oseupants 
-of the unalienated portions who were paying 
assessment to Government. But it was never 
sonsidered in that judgment whether the 
Jnamdar of sertain fielda in an unalienated 
village was Inamdar of a definite share of the 
Hh within the meaning of sestion 216 
b). 

' Now, itis common knowledge that in unalien- 
ated villages there may be many sases of granta 
of certain fields by Government to be held on 
certain terms either absolutely free from pay» 
ment of revenue or merely on payment of a 
portion of the revenue, and I donot think 
that sush lands were intended to be brought 
within the purview of cestion 216 of the Bom- 
bay Land Revenue Code. Clearly, this is an 
unalienated village to whish the survey has 
been extended. 16 has not been found in this 
sase whether the plaintiff was paying a 
portion of the assessment, or none at all, to 
Government. But with regard to the relation 

ship of the plaintiff to the ossupants of his 
lands, that must be proved by evidenee, and 
so far the evidence shows that the defendants 
and their ancestors had been in oscupation for 
so long that the origin of their tenure was lost 
in antiquity. "They are, therefore, permanent 
tenants owing to the presumption which arises 
under sestion 83 of the Bombay Land Revenue 
Oode, and the only question is whether the 
plaintiff isable to prove his right to enhance 
what has previously been paid by the defend- 
ant for the privilege of holding those lands. 
If the defendants oan prove that they hava 
been paying in past years a sum exactly 
equivalent to the assessment, then it would be 
open to the Court to hold that the defendants 
were paying assessment only, and must, 
therefore, be in the same position aa oscupanta 
of unalienated lands, If, on the other hand, 
the amount paid by the defendants was only 
approximately olose to the amount’ which was 
paid for assessment by suoh oscupants, then 
it would be open to the Court to hold that 
the defendants had not indefeasible rights 
fo continue to hold on paying what they had 
previowsly paid, Then would arise the quea- 
tion, plaintiffs having a right to enhanoe, to 


what extent the enhancement of the rent oan 
be made P That would depend entirely on 
evidence with regard to the usage or other- 
wise of this partieular district. Therefore, in 
all these three oases the deerees of this Court 
will be set aside, and also the deeree of the 
lower Appellate Court, and the eases will be 
sent back to be dealt with on their merits by 
the lower Appellate Court. Coste, sosta in the 
appeal, 

F.woett, J.—I oertainly think the appli- 
sation for review should be granted. I do 
nof suppose that there is a single unalien- 
ated village in this Presidensy whish 
does not contain some alienated lands, and if 
would be absurd to enppose that the 
Legislature intended the provisions of seotion 
216 (b) of the Bombay Land Revenue Code 
to apply in suoh cases, The ordinary case to 
whioh that olause i8 applicable is one where 
there i8 an Inamdar who has been granted a 
definite share (say, 4 or j) of a particular 
village, and who is assordingly entitled toa 
eorresponding proportion of the revenue of 
the village, Government having the re- 
mainder. I agree, therefore, that the case 
must be remanded to the lower Appellate 
Court, I would only add my personal opinion 
that, in considering what is the limit of 
enhancement permissible to the landlord 
under section 83 of the Bombay Land 
Revenue Code, the Oourt is entitled to take 
into consideration not only the general usage 
of the district, but also what has been the 
partieular usage in regard to the lands in 
Suit. If, for instanee, it is proved that the 
permanent tenant has only paid a very 
little more than the assessment of the land 
for a very long number of years, then, 
although there may be a general oustom 
allowing an Jnamdar to enhanoe up to the 
limit of half the gross produoee of the land, I 
should be inelined to say that that usage did 
not apply. to the partieular lands in suit, 
These, however, are questions whieh the lower 
Court will have to sonsider, and on whish it 
is not necessary to some to any definite eon. 
olusion at present, 

Decrees set aside, 


Vel, LX1] 
GANGARAM 0, RAM GOPAL, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 
Sxconp O1rvin Appeat No, 268. B or 1919. 
Ostober 7, 1920, 

Present :—Mr, Kotwal, A. J. C, 
GANGARAM AND OTHERS—PLDAINTIFFS— 
APPELLANTS 

versus 
RAM GOPAL AND orggRS—DEFENDANTS — 
RESPONDENTS. 


. F Civil Procedure Code (Act V of 1908), s. 68, 
Sch, III, paras, 1, 2-—Oollector, power of. 


Kd Where, under section 68 of the Civil Procedure 
Code, the execution of & deoree is transferred to 
the Collector, itis open to that officer to proceed 
under either paragraph 1 or paragraph 2 of the Third 
Schedule to the Civil Procedure Code When he 
proceeds under paragraph l he can exercise powers 
and duties only in respect of that judgment- 
debtor's immoveable property ordered to be sold, 
which may be the whole or a part of such property. 
When he proceeds under paragraph 2 the whole 
of the judgment-debtor’s available immoveable 
property may be dealt with in accordance with 


paragraphs 3 to 9 of that Schedule. [p. 579, col. 2; 
p. 580, col, 1.] 


Appesl against the desres of the Distriot 
Judge, Ámraoti, in Civil Appeal No. 93 of 
1918, dated the 7th April 1919, 

Mr, G. R, Deo, for the Appellants. 

Sir B. K. Bose and Mr, V. Bose, for the 
Respondents. 

JUDGMENT,—The proved and admitted 
fasts of the case are as followa:— The 
plaintiffs and their  unole, Rajaram, are 
members of a joint family, Rajaram being 
the manager. Rajaram, as manager, had 
borrowed some money from Vithal! Sadasheo. 
The latter in Suit No.-191 of 1908 obtained 
a deoree against him. The exeaution of the 
dearee was transferred to the Oollestor who 
leased the family lands for 12 years to 
Rajaram on the 3rd Oatober 1907. Asaram, 
defendant No, 1, in exeoution of his deeree in 
Civil Suit No. 36 of 19:2 against Rajaram, 
saused an unexpired term of two years out of 
the 12 years’ lease to be attached and sold. 
Subhankhan, defendant No, 2, purshased the 
same. 

The present suit is for a declaration that 
the lands are joint family lands whish defend- 
ant No, 2is not entitled to take possession of, 
and for posseasion, and, in the alternative, for 
joint possession to the extent of the plaintiffs’ 
half share. The lower Courts have dismissed 
the suit, ` 


The points urged in this Court are: (1) 
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that the 12 years’ Jease by the Colleotor, to 
Rajaram wasthe joint family property of the 
plaintiffa and Rajaram; and (2) that the 
attashment and sale of the unexpired part of 
the lease wasin infringement of paragraph 
11 of the Third Sshedule to the Civil Prose. 
dure Code. 

As regards the first point, I agree with the 
lower Appellate Court in holding that the 
term of 12 years was the property of Rajaram 
alone. The Collestor was arranging for the 
satisfastion of a desretal debt and it is not 
likely that he would grant, or think of grant- 
ing, a lease toa joint family represented by 
Rajaram as ils member and thus give rise to 
aomplisations in eonneetion with the lease 
and the enforsement of its terms. lf there 
had been any sash intention nothing would 
have baen easier than to indisate it in the 
lease itself. The allegation in ground No. 1 
of appsal that the lease was aequired out of 
joint funds is not attempted to be supported 
by anything onthe resord. No pramium 
was paid for the lease and itis not proved 
that joint funds wera used to carry on the 
lease, If, as remarked ky the lower Appellate 
Court, the plaintiffs and Rajaram have been 
behaving as if the lease were a lease to tha 
joint family, that fast can make no differense 
to the legal rights of Rajaram or of the 
austion-purshaser. 

As regards the sesond point, reliance is 
plased upon the provisiona of paragraph 11, 
and it iseontended that the attashment and 
aale of the unexpired portion of the 12 yaars’ 
lease was void as the Oollestor was exersis- 
ing, in respest of Rajaram’s property, the 
powers sonferred by paragraphs 1 to 10, This 
contention is based on the assumption that 
under paragraph ll in every onse where the 
Collestor exersises any powers or duties under 
paragraphs 1 to 10 the whole of the jadg- 
ment-debtor’s immoveable property eomea 
under the jarisdietion of the Collestor and 
the judgment-debtor beaomes insompetent ta 
deal with it without the Oollestor’s written 
permission, In my opinion, this assumption 
is not sorreat. Where the execution of a 
deoree has been transferred under gestion 68, 
Qivil Prosedure Code, it is open to tha 
Collestor to proseed under either paragraph 
lor paragraph 2. When he prosseds under 
paragraph 1 he san exereise powers or duties 
only in respest of judgment: debtor's immove- 
able property ordered to be sold, whish may 
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be the whole or a part of such property. 
Where he proceeds under paragraph 2, the 
whole of his available immoveable property 
may be dealt with in ascordancs with para- 
graphs 3to9, As the Colleator in the present 
ease was proceeding only under paragraph 1 
his jurisdiction only extended to the property 
ordered to be sold and the 12 years’ lease 
granted by him was outside his jurisdiction. 

The judgment debtor was under no dis- 
ability in respeo of it. 

This very lease for 12 years was considered 
by a Bench in Mottram v, Asaram (1), It was 
held that Rajaram’s disability under para- 
graph 11, Sehedule III, Civil Proaeedure Code, 
did nof extend fo him in his oapasity as 
lessee of the Oollestor and his power of 
making a transfer binding on him for the 
term of the lease was not affected, If so, 
the Civil Court would equally be prevented 
from issuing prosesses against the property. 
The disability sannot extend to property 
ereated by the Collestor himself, and I follow 
the opinion of the Boneh iu the oase cited 
above. I hold that there was no infringe. 
ment of the provisions of paragraph 11. 

The appesl fails and is dismissed with 
costs. Pleader’s fee Rs 50 for each set of 
respondents appearing by separate Counsel. 


Appeal dismissed, 
(1) 58 Ind, Cas. 776; 16 N. L. R. 64, 
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Transfer of Property Act (IV of 1882), s. 58— 
Fraudulent transfer by debtor—Avordance by creditor, 
methode of—Intentiom to avoid, sufficiency of—Pur. 
chase of alienated property by creditor, effect of— 
Possessory title of ‘fraudulent transferee, how far 
operative— Realization of debt after avoidance, methods 
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The avoidance by a creditor of a fraudulent 
transfer under section 53 of the Transfer of Pro- 
perty Act need not be by a suit brought on behalf 
of all the creditors or even by that one creditor, ` 
and an open and unequivocal declaration of the 
intention to avoid it, expressed by a creditor, is 
sufficient inlaw to enable him to treat it as void 
and to take steps on that footing to enforce his 
rights ns n creditor for obtaining. statisfaction of 
his debt. [p. 582, col. 1.] 

Ramaswami Chettiar v, Mallappa Reddiar, 691nd. Cas. 
047, 43 M. 760; (020) M. W. N. 572; 39 M. L, J. 850 
28 M. L. T4170; 12 L. W. 475, followed. 

Thus, where D, with knowledge of &salo to P., 
purchases the same property, ignoring P.’s sale 
and treating it as if it conveyed no title to P., 
this would be an unequivocal expression of an 
intention by D. to avoid the alienation to P. so 
far as that property was concerned. [p. 582, col 2] 

Vasudev Raghunath Oka v. Janardan Sadashiv 
Apte, 29 Ind. Cas. 497; 89 B. 507, 17 Bom. L. R. 
522, explained, 

As the creditor's right to avoid is based upon 
his right to get satisfaction of his debt, he should 
exercise his option to avoid in & reasonable and 
bona fide manner, what is reasonable and bona fide 
being determined on the facts of each particular 
case, the Court being more indulgent towards the 
creditor than towards the fraudulent transferee. 
[p 588, cols. 1 & 2.] 

The methods of avoidance are not restricted to 
proceeding against the property through attach- 
ment and sale for the purpose of recovering the 
debt. Section 53 of the Transfer of Property Acti 
does not preclude recovery by means of any other 
reasonable transaction through which without 
incurring the expenses of execution, the creditor ` 
could make available the value of the property to 
satisfy his debt. [p. 682, col. 1.] 

Per Napier, J.—The possessory title of a 
fraudulent transferee might enable him to recover 
against a mere trespasser, but cannot avail him 
against a person in possession under an assign- 
ment not fraudulent. [ p. 584, col, 2.3 


Second appeal against the deoree of the 
Court of the Temporary Subordinate Judge, 
Tinnevelly, in Appeal Suit No. 32 of 1919, 
preferred against the desree of the Oourt of 
the Distriot Munsif, Ambasamudram, in 
Original Suit No. 553 of 1916, 


FACTS appear from the judgment, 

Mr. T. M, Krishnsawamy Atyar (with him 
Mr. T. S, Srinivasa Rao), for the Appellant.— 
The first defendant got no goodtitle by his 
purohase as against the plaintiff, the prior 
transferee, Assuming that the transfer to 
plaintiff is fraudulent, the first defendant has 
not avoided it in order to bring himself 
within sestion 53 of the Transfer of Property 
Aot. As he has purahased the property, 
bis rights as ereditor had besome extinguish- 
ed. He sould only ba deemed to have 
avoided ag transferee and sestion 53 will not 
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avail him. See Vasudev Raghunath Oka vw. 
Janardan Sadashiv Apte (1), where it was held 
that the austion-purehaser who purohased 
at the Oourt-sale brought about by the 
deeree- holder had not the right of avoidanee. 

The first defendant has not taken the 
appropriate steps to resover his debt. He 
ought to have resorted to Court proseedings, 
assuring he had legally avoided the sale to 
plaintiff. 

In any event, the plaintiff has a good 
possessory title against the defendant. 

The Hon’ble Mr. M. D. Devadoss, (with him 
Mr. K., Sankarasubba Atyar), for the Respond- 
enta.—The avoidance by a ereditor under 
section 53 of the Transfer of Property Astueed 
not be by & suit or Court proseedings. An 
unambiguous deslaration of -intention is 
enough, By first defendant's purchase of 
the very lands purehased by the plaintiff the 
first defendant must be deemed to have 
ignored plaintiff's sale and exercised hia 
rights of avoidanee. Nothing more is neses. 
sary. 

The avoidanse was made by first defend- 
ant not as transferee but as oreditor, The 
. very objeat of taking the sale was to sesure 
first defendant's rights and he must be 
deemed to have avoided the transfer to plaint- 
iff just before his sale, 

JUDGMENT. 

Sapasiva ÁAivag, J.—The plaintiff is the 
appellant. He  purehased the plaint- lands 
44 cents, besides two other properties, for 
Ra. 500, on the 9th April 1901 under Exhibit 
A from Subramaniya Asari who was then 
involved in debt. The three properties were 
worth Rs. 1,200 and it is found by both the 
lower Courts that the conveyance to the 
plaintiff was intended to defraud the ereditors 
of Subramaniya Asari. The Court of first 
instanoe held that the sale was a sham trans- 


astion but the lower Appellate Court held. 


that ib was intended to be a real transaetion 
(though also intended to defeat the ereditors) 
and that the whole of the sonsideration was 
paid. 

As regards the defendant's sale-deed, it 
was for Rs, 275 exesuted by the same 
Subramaniya Asari in Angust 1912, abovt 
16 months after the plaintiff obtained his 
sale-deed. The defendant’s sale-deed related 


(1) 29 Ind, Cas. 497; 39 B, 507; 17 Bom, L, R, 
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only to the plaint itam of 44 sents. and the 
purehase.money was Rs. 275. Ont of this 
amonnt of Hs. 275, Rs. 75 was dueon & 
mortgage of the plaint.property itself to & 
third person and the defendant undertook 
to pay it. The lower Appellate Court finds 
that he did not pay it. It may, therefore, be 
taken that the defendant purehased the 
equity of redemption of the plaint-property 
for Rs, 200. He paid the whole of the 
Rs. 200, assording to the finding of the 
Mansif whieh has not been dissented from 
by the lower Court. The said Rs. 200 
included a sum of Rs. 57.8 O due to the first 
defendant himself under a Small Cause desree 
obtained against Subramaniya Asari secured 
on immoveable property other than the 
plaint-property, The lower Appellate Court 
found that the plaintiff’s sale-deed was in- 
tended to be acted upon, that the plaintiff 
did get possession and that the defendant 
dispossessed him evidently as soon as the 
defendant obtained his sale-deed 16 months 
afterwards. The question whiah has to be ason- 
sidered on these faota ia, whether the plaintiff 
has gota title which will avail against the 
defendant’s title. 

I am not inclined to deside the question 
on the mere possessory title which may be 
set up. on the plaintiff's behalf, as it raises 
the large question considered in Narayana 
Row v. Dharmachar (2), whioh is, no doubt, 
in the plaintiff's favour, so far as the prinei- 
ples of that desision may be applieable to 
the faeta of this oase. The second defendant, 
bsing the son of the first defendant whose 
rights are shared by the second defendant. I 
have been using the term "defendant" 
shortly to denote the firet defendant, 

The defendant relies upon sestion 53 of 
the Transfer of Property Ast, and sontends 
that the plaintifi’s transfer is voidable, at 
his (defendant's) option as he is a person 
defrauded, defeated or delayed by the sale. 
deed in the plaintifi’s favour. Now, seation 
53 oelassifies the persons who may be de. 
frauded by a transfer as follows: (1) a prior 
transferee for sonsideration ; (2) a subsequent 
transferee for sonsideration ; (3) a s0-owner 
having an interest in the property; (4) other 
persons having an interest in the property, 
and (5) oreditors of the transferor. Now, the 


(2) 26 M, 514. 
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defendant ean some in-only under either of the 
two olasses, (2) and (5), namely, either as a 
subsequent transferee for sonsideration, or as 
a ereditor of the transferor. If he contends 
that he oan avoid the transfer to the plaintiff 
asa subsequent transferee of Snbramantya 
Asari, he would have to establish that the 
prior transfer was intended to defeat his 
subsequent transfer. It is very diffiealt for 
a subsequent transferee to establish that & 
prior registered transfer deed was intended 
to defeat his subsequent transfer, Whatever 
may be the oase in England where deeds of 
sale need not be registered, under the Indian 
Law most of the deeds of transfers relating 
to immoveable property have to be registered; 
registration is, prima facie, suffisient notice to 
subsequent transferees. A subsequent trans- 
feree with notiee of the prior transfer would 
slearly be in a very diífioult position when 
he seeks to establish that he was intended to 
be defrauded by the prior transfer. The 
finding also of both the Courts is not that 
the sale deed to plaintiff was intended to 
defeat any subsequent transferee but that it 
was intended to defeat the creditors of Sub- 
ramaniya Asari. 


Taking it, then, that the defendant san 
ecme only under the elasa of creditors of 
the transferor, the questions for desisions 
are, (1) Has he avoided the plaintiff's tranz- 
fer, as a oreditor P (2) When did he so 
avoid it ? (3) Is he entitled to avoid the 
whole of the sonveyanse under Exhibit A 
made in plaintiff's favour or only to a limit- 
ed extent and, if so, to what extent ? (4) 
To what extent has he avoided it, and (5) 
has his avoidance the result of sonferring on 
him a good title under his own sale deed, 
Exhibit I? 

The Ful! Bench deoision in Ramaswamt 
Chettiar v. Mallappa Reddiar (8) has now 
established that the avoidanes by A 
ereditor need not be by & sult brought on 
behalf of all the ereditors or even by that 
onesreditor, and that an cpen and unequivoeal 
deslaration of the intention to avoid it ex- 
pressed by a creditor is sufficient in law to 
enable him to treat it as void and to take 
steps on that footing to enforse his rights as 
a creditor for obtaining satisfaction of his 


(8) 59 Ind. Cas. 947; 48 M. 760; (1920) M, W. N. 
572; 39 M, L, J. 860; 28 M. L.T, 170; 12 b, W. 
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debt, The deelaration ean, of sourse, be 
made by open unequivoeal eondust. In the 
present sase there ean be no doubt, on the 
fasts found, that the defendant knew of the 
sale to the plaintiff and, notwithstanding 
that knowledge, made a subsequent purshase 
of one of the lands sold to the plaintiff 
ignoring the plaintiffs sale and treat. 
ing it as if it sonveyed no title to the 
plaintiff so far as these 44 oents. were 
eoneerned. I think there was here an 
unequivooal expression of an intention by 
the defendant to avoid the alienation to the 
plaintiff so far as these 44 sents. were 
conserned. It is not reasonable to eredita& 
person with an intention to interfere with 
other's rights exeept in so far as it is 
nesessary to protest his own, and henee it is 
not proper to hold that he intended to 
avoid the sale ofall the three properties sold 
to the plaintiff, 

The next question is, when did the 
defendant so avoid the sale of the 44 sents? 
If he avoided it after he besame the transferee 
under Exhibit I and after his debt was thereby 
extingnished by the purehase-money under 
the transfer, he sannot, of eourse, rely on 
section 53 so far as it says that a oreditor 
ean avoid a transfer intended to defeat him, 
beoause he oeased to be a ereditor on the 
transfer. But his intention to avoid had, in 
my opinion, olearly been made and expressed 
by conduot before (it may be only just before) 
he obtained the transfer under Exhibit I 
and, therefore, there is nothing in the sonten. 
tion of the appellant that the avoidance by 
the defendant was made as transferee and 
not as oreditor. In this eonneotion I may 
refer to a desision in Vasudev Raghunath Oka 
v. Janardan Sadashiv Apte (1) quoted by the 
learned Pleader for the appellant. Inthat 
ease the plaintiff purshased sertain landsin 
1905, the purchase being found to be a 
fraudulent purchase intended to defeat tho 
ereditors of the vendor. A ereditor of the 
vendor attashed the lands with notiae of 
the plaintiff's purchase (but slearly intend. 
ing to treat as void) and brought the 
lands to sale. The defendant besame the 
austion-purshaser at that sale held in 
1909, The plaintiff then sued the detendant 
in ejestment, and the Bombay High Court 
upheld the plaintiff’s suit in ojestment on 
the ground, that though a oreditor who had: 
attaebed and brought the property to sale 
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was entitled to avoid the plaintiff's purshage, 
an anoetion.purshaser who purchased at the 
Court.sale brought about by the decree- 
holder had no sush right as he was not the 
representative of the desree holder. With 
the greatest respeot, I differ from the 
conolusion in this case. If, of course, the 
desision was based on the view that till a 
suit is brought to set aside the sale, even a 
ereditor eannot by a mere expression of 
intention or an overt ast indicating such an 
intention, avoid a fraudulent sale, the 
desision is right, provided the above view 
is also legally sustainable, But in this 
Court it has been held by a Fall Boensh 
desision already referred to that a formal 
suit is unnecessary to set aside a fraudulent 
sale. If, however, Vusudev Raghunath Ora v. 
Janardan Sadashiv Apte (1) intended to hold 
that, notwithstanding that & puit to set aside 
the sale by a creditor was unnesessary and the 
creditor sould set it aside by an unequivosal 
expression of intention, the austion- purohaser 
sould not take advantage ofthe aot of the 
desree-holder, I must, with great respect, 
say that the deeision is, in my opinion, 
erroneous, because the protestion given to 
the creditor and the privilege given to him 
to resover his debt by bringing the property 
to QOourt-austion sale notwithstanding the 
prior fraudulent purshase by another would 
be, made of no eftest and besome a purely 
illusory right, ifthe Court auction. purehaser 
is not to get a slear title overriding the 
fraudulent purchase. The very objeat of 
allowing the oreditor or desree-holder to 
take advantage of his avoidanse of a frandu. 
lent transaction is to give the  auetion- 
purchaser in the salebrought about by the 
creditor a elear title, and if the auction. 
purehaser gets no such title, he san get bask 
the purshase-money from the desree holder 
on the ground that no title passed to him 
under his purshase. See Order XXI, reles 
91 and 93. 

Then, the next point to be considered is, 
whether the defendant is entitled to avoid 
the whole transfer to the plaintiff or only to 
a limited extent, and, if so, to what extent. The 
ereditor’s right to avoid is based upon his right 
to get satisfaction of his debt. He should, 
therefore, exereise his option to avoid ina 
reasonanle and bona fide manner. That limi- 
tation does not involve, in my opinion, that 
n the frandulent transferee is entitled to the 
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greatest sonsideration and that the oreditor 
Should take the utmost trouble and should 
exersise the utmost ingenuity to ses that the 
transfer is avoided to assmall an extent as 
possible. We must take the faots of sueh 
transaction in each particular ease as A 
whole and arrive at a sonclusion on the 


question, after sonsidering the fasts with 
minds inelined indulgently towards the 
eraditor than towards the fraudulent 


transferee, the question, namely, whether the 

creditor has exercised his right to avoid 
the prior transfer in a reasonable and bona 
file manner. So oonsidering the siraums- 
fanoes of this case, I amsatisfied that tho 
defendant avoided the transfer with a 
bona file view to rasover his debt from the 
plaint-property and that, asit ig not shown 
that he sould have as easily rasovered his 

money in any other reasonable way that 
it is opan to him or that he malioiously 
adopted the sourse of avoiding the sale of 
the whole 44 cents, I would deside the 
question in his favour, No doubt, usually, a 
desree-holder-ereditor who avoids a prior. 
transfer by his debtor does so ia order to 
attash the property and bring it to sale in 
exesntion of the desree. But section 53 of 
the Transfer of Property Ast doss not state 
that a ereditfor could avoid it only for the 
purpose of proseeding against the proparty 
by attachment through Court and sale 
through Court for the purpose of reaovaring 
his debt If he has in view any other 

reasonable transastion through whieh also 

without insurring the expenses of exesution 

he sould make available the value of the 
property to satisfy his debt, I do not sea thore 

is anything in sestion 53 whieh prevents him 

from doing so, What steps be shonld take 
after avoiding a fraudulent transfer in 

order to recover his own debt is not indieated 

in the seotion and the argument of .the appel- 

lant’s learned Vakil that it is the prosesdiogs 

ofa Oourt of Justias alone whieh ought to be 

resorted to by the sreditor to resover his 

debt (for the purpose of resovering which 

he avoided the sale) aannot be upheld. 

The next questions are, to what extent has 
the defendant avoided tha sale of 44 sents, 
and has he obtained a title under the 
transastion whieh he resorted to, to resover 
his debt on susah avoidenss P He has, by his 
puirshase, olearly shown that he had tha integ- 
tion to avoid the sale of the entire 44 sents, 
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and the manner in which he has appro. 
priated the purshase-money of Re, 200 which 
was fixed as the value of the equity of 
redemption sold to him indicates that it 
was a bona fidetransaotion so faras he was 
sonserned, whish ought to be upheld. He 
has, therefore, obtained & valid title to the 
property purchased by bim, 


As regards the English desisions based 
on the Statute of Fraude, the language of 
that Statute is different from that used in 
gestion 53 of the Transfer of Property Aot 
and I always distrust my ability to reoongile 
sonflisting English desisions and even some 
times, I fail to understand how plain words 
like ‘void’ have been interpreted to mean 
voidable in some of those decisions. I 
shall not deal with those English desisiona 
or with eases like Sankarappa v. Kamayya 
(4) whieh were desided in Indian Courts 
before the Transfer of Property Aot was 
enacted. 


In the result, I would dismiss the second 
appeal with eoste. 

Napier, J.—In my opinion the Distrist 
Munsif is right, and this suit should fail 
altogether and I would apply equities in 
favour of the plaintiff as the lower Appellate 
Court has done. There is, however, no 
memorandum of objeotions in this oase, There 
js no doubt that, at the time that the 
defendant took Exhibit I, he was a oreditor, 
and [agree with my learned brother that 
he took the sale-deed with the intention 
of avoiding the prior sale-deed, Both Courts 
find that the prior sale was in fraud of 
ereditors. That being so, the defendant 
ean treat it as avoided from the date of 
Exhibit I. The Vakil for the appellant 
. guggesta that the first defendant sould only 
avoid the sale when he is, at the date of 
the suit,a sreditor for the full value of 
the property. This proposition finds no 
support from any desided casein England 
under the Statute of Elizabeth or in India 
under the Transfer of Property Aot. [tis 
true that in some eases the Chanzery Courts 
have in oreditoxs! actions at the time of 
deslaring a conveyance void against the 
ereditors and making the property avail. 
able for them, treated the balance over as 
vesting in the prior Assignee, but no sase 


(4) 3 M. H.C R, 231. 
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has beet brought to our notice where a Court 
has considered only the particular oreditor 
before the Court. 

Under the Transfer of Property Aat, the 
title of the plaintiff has failed on the find- 
ing of the lower Appellate Court, The 
plaintiff has, therefore, no title that ho san 
rely on in this suit. It is suggested that 
he has a good possessory title against the 
defendant. Sueh a title might enable him 
to resover against & mere trespasser but 
cannot avail him againsta person in posses: 
sion under an assignment not frandnlent. t 
may be that the defendant might have been 
able to reeover the property from the 
plaintiff if the latter had beenin possession 
buf, on the facts of this ease, the suit should 
fail altogether and the appeal must be 
dismissed with oosís. 

M, C. F. 


Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 
, Orvin Revistox No. 296 or 1919. 
September 7, 1920, 
Present: —Mr. Batten, Offg. J. C. 
SINGHAI RAJJILAL AND OTHER8— 
DEFENDANTS— APPLICANTS 


versus 
KANHAI AND ANOTHER—PLAINT,FEà 
we NON» APPLICANTS, 


Civil Procedure Code (Act Y of 1908), s. 115, 
0. XXIII, v. 1— Withdrawal of suit in appeal, whether 
should be permitted — Decided", meaning of—High 
Court, power of, to interfere with order permitting 
withdrawal of suit, 


An Appellate Court ought nob to grant permis- 
sion to a plaintiff who has been unsuccessful in 
the Trial Court to withdraw his suit with leave to 
bring a fresh suit, more especially where the 
parties quite understood what were the matters 
in dispute between them and exactly what it was 
that the plaintiff claimed, and the defects are 
more apparent than real. [p. 585, col. 2.3 ° 

In deciding whether fo allow or to refuse to 
allow a suit to be withdrawn with liberty to bring a 
fresh suit, the Court “decides” the case before it 
within the meaning of section 118 of the Civil 
Procedure Code, andthe High Court has jurisdic- 
tion under that section to interfere, [p. 686, col, 2.] 
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Revision against the order of the Addi- 
tional District Judge, Sangor, in Civil 
Appeal No. 24 of 1919, dated the 27th 
August 1919, 

Mr. G. L. Subhedar, for the Applicants. 

Mr. N. K. Vaidya, for the Non-Applisants. 

JUDGMENT.-—This is an application 
in revision to set aside the order of an Ap- 
pellate Court, the Court of the Additional 
Distrist Judge, Saugor, allowing the plaint. 
ifs to withdraw their suit with permission 
to bring a fresh suit. The plaintiffs, non. 
applieanta, sued for the possession of laud an1 
for &n injunetion ordering the defendants 
to remove a wall and to sloze a door. In his 
judgment the Munsif, Saugor, referred to 
the places concerned by letters marked À, a 
map fled by the plaintiffs. The plaintiffs’ 
guit was dismissed, 

In appeal the Additional Distrist Judge, 
Sangor, reeorded the following orders dated 
the 22nd August 1919. While the arguments 
were being heard it was discovered that there 
were no eorrest materials on the resord to 
judge whieh of.the two maps on the resord 
was the true map...26th August 1919. 
Parties admit one of the two maps "(that 
filed by the defendants)" to be correot for the 
purposes of this ease;,The map ia still 
imperfest as it doss not give diting ishing 
letters while the judzmeat of the lower 
Court proceeda on the other map "(that filed 
by plaintiffs)” whieh doves give distinguishing 
letters. The whole trial is, tnerefore, vitiated 
,Q. Appellant has presented a petition that I 
should hola a losal inspestion...27th August 
1919. Appellants srave leave to withdraw 
the whole suit with leave to sne afresh on 
the ground that the lower Oourt made a 
mistake—the parties also being. responsible 
for the same—in not having a proper map 
onthe record and in proseeling to the trial 
without such a mao Tha only map admitted 
by both sides to be oorreat : tne defendante’ 
map, but the pleadings resorded are all in the 
light of plaintifis’ map, the distinguishing 
letters mentioned in the pleadings and th; 
judgment of the lower Oouri and as there 
are no such corresponding letters in the map 
of the defendants it is very diffisult te eon 
nsos this map with the pleadings and judg. 
mant and deeras. I have very carefully gone 
througn ths whole of the resord and I also 
find the same difficulty. Counsel for the 
respondents opposes the petition for with. 
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drawal with liberty to sue afreah, but T fail t^ 
see what other eourse is possible under th? 
ciroum-tanees, Barh sides have erred in 
passing the'r pleadings and issues admitted 
by bath of them not to be right, and thus, 
this bas the effest of shutting outa fair trial 
of the suit on the merits, and this fatal 
failure to supply the basis of a proper trial 
ean only be seb right by a trial de noto; 
Sitaram v. Ohkotkat (1). J, therefore, set 
aaide the deoree of the lower Court by this 
orier whereby I give leave to bring a fresh 
suit (15:4 at page : 39)..." 

l find trom the reanrd that both the maps 
were drawn by the same mar, P W. No 2, 
Mahed-o Rao. Mors is shown in the plaint- 
iffs’ map than in the defendants’ map, The 
defendants! map shows the aetual state of 
affairs at the time ib was made, while the 
plaintiffs’ map may be said to inelude a 
statement of the plaintiffs’ elaim as to how 
things ought to be. 

It appears to me olear that the parties 
quite understood what were the matters in 
dispute between them, and exaetly what it 
was that the plaintifs slaimed. l do not 
think the Additional Distriet Judge would 
have had the slightest diffieulty in under- 
standing the nature of the dispute if he had 
visited the site as he was asked to do, and 
as ke sould easily have done as the site is in 
Saugor town. If neoessary, he sould have 
ealled for a further map, and, if nesessary, he 
sould have reeast the issues, though I doubt 
if even this would be nesassary. The diffi. 
sulty eaused by the lettering of the issues 
and judgment was not insuperable and sonld 
have been surmounted without the neosasity 
of afresh suit. In other words, the Ad. 
ditional District Judge, by taking trouble, 
eould have got over the diffioulties he ecm- 
plains of, which are more appsrent than real. 
By being allowed to bring a fresh suit the 
plaintiffs gain an undoubted advantage, being 
thereby enabled to make good defests in 
their ease other than the failure to provide 
aa acsurate map. 

In the case cited by the Additional Distriat 
Judge, Sitaram v. Ohhotkas (1), leave to 
withdraw with permission to bring a fresh 
snit was refused by this Court, and the 
observations therein do not, in my opinion, 


(1) 3 Ind, Cas. 61; 5 N. L. R. 88 at p. 02, 
*Page of 6 N. L, H,—[Ed.]) E 
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justify permission for sueh a withdrawal in 
this cass. 

The following observations in Hira Lal 
Mitra v. Uday Ohandra Dey (2) are very mush 
to the point: “The object of Rule 1 of Order 
XXIII ia not to enable a plaintiff, after he 
has failed to sonduet his suit with proper 
earo and diligense and after his witnesses 
have failed to support his ease, to obtain an 
opportunity of sommeneing the trial afresh 
in order to avoid the result of his previous 
miseondust of the oase and so to prejudice 
the opposite party.” To use the words of 
Stanyon, À. J. O., in Civil Revision No. 8.B 
of 1917, [ Pundalik v. Ohandrabhan (3)] 
I have no doubt that the order of the 
lower Court diseloses material irregularity of 
the kind eontemplated by sestion 115 of the 
Code of Civil Proeedure, 1908, and must be 
set aside. That was a case in whieh the 
order. was passed by the Oourt of first in. 
tanse, while here the plaintiffs did not dis- 
eover the alleged formal defests in their 
ease until they had appealed. 

It is objected by the non-applisants that 
this Court bas no power to interfere in 
revision with an order allowing a plaintiff 
to withdraw from a suit with liberty to 
institute a fresh suit in respest of the 
subject matter of such suit, reliance being 
plased on the ruling of the Caleutta High 
Court in Bansi Singh v. Kishan Lal 
(4), In that ruling it was soneeded that 
it had been the previous praotise of the 
Caleutta High Oourt to deal with such enses 
in revision. In Allababad and Madras such 
orders have been held liable to revision. 
Mary Dicky. Lauisa Dick (5), Tirupati v, 
Muttu (6). The Caleutta High Court's 
reason for eoming to a sontrary eonelusion 
is, that smestion 115 does not apply unless 
a oase has been desided, and that it eannot 
be said where an order merely granting 
leave to withdraw has been made that 
it is a sase desided within the mean- 
ing of that seation. One of the learned 
Judges observes, "The ease of Kharda and 
Qo. Limited v. Durga Charan Ohandra (7) 


J, 103. 
(8) 48 Ind, Cas. 946. 
(4) 26 Ind. Cas. 203; 410. 632, 
(5) 15 A, 169; A. W. N. (1893) 78: 7 Ind. Deo. 


. B.) 826, 
a 11M, 822, 4 Ind. Dec. (xN. s.) 224, 
(7) b Ind, (at, 187; 11 O, Lid 45, 
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was desided under sestion 622 of the Civil 
Procedure (ode of 1882, the terms of whieh 
are not identiseal with the terms of section 
115 of the present Code. Under tha terms 
of the present Code, the powers of this 
Court are, in my opinion, eonfined more 
expressly to oases whioh have been decided 
by the Subordinate Courts,” 


It is to be noted that the sase of Hira 
Lal Mitra v. Uday Ohandra Dey (2), already 
sited, waa desided under sestion 115 of the 
present Code. The provisions of seation 
622 of the Code of 1582 and of sestion 
115 of the Code of 1908 are set out 
hereunder :-— 


Section 622. 

The High Courb may 
call for the record of 
any case in whioh no 
appeal lies to the High 
Court if the Court by 
which the case was 
decided appears to 
have exercised a juris- 
diction not vested in 
ib by law, or to have 
failed to exercise a 
jurisdiction so vested, 
or to have acted in the 
exercise of its jurisdic- 
tion illegally or with 
material irregularity; 
and may pass such 
order in the case as 
the Hich Court thinks 
fit. 


Section 115. 

The High Court may 
call for the record of 
any case which has 
been decided by any 
Court subordinate to 
such High Court and 
in which no appeal 
lies thereto, and if such 
Subordinate Court ap. 
pears 

{a` to have exercised 
a jurisdiction not vest. 
ed in ib by law, or 

(b) to have failed to 
exercise & jurisdiction 
so vested, or 

(c) to have acted in 
the exercise of its 
jurisdiction illegally or 
with material irregu- 


larity, the High Court 
may make such order 
in the case as it thinks 
fit. 


In the new Oode the wording of the 
seotion has been arranged more logically 
and the words, ‘subordinate to such High 
Court’ have been added, but, speaking with 
due respeet, I do not find anything affeet- 
ing any alteration in the meaning of the 
word “desided.” Moreover, in desiding to 
allow or to refuse to allow a suit to be 
withdrawn with liberty to institute a fresh 
anuit the Court is surely desiding the 
sase before if within the meaning of 
section 115. I am of opinion that the 
long prastice of the various High Ocurts 
and ofthis Court was not without jurisdio- 
tion. 

I set aside the order of the Additional 
Distriet Judge and direct that he do, 
proceed to deal with the ease from the 
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stage it had reashed when the order was 
made, The applieants are entitled fo their 
eostas whieh J assess at Hs. 25. 

: Application allowed, 





BOMBAY HIGH COURT. 
First Orvis, APPEAL No, 218 or 1918. 
Ostober 5, 1920, 

Present :—Sir Norman Masleod, Kr., 
Ohief Justiee,and Mr, Justice Faweett, 
THERES A—Derenpant—~APPELLANT 
vcr sus 
FRANOIS J. MISQUITAÀ-—PzrAINTIFF— 


RESPONDENT, 
Succession Act (X of 1866), s. 50—Will—Proof of 
execution, 


Where a testator affixed his thumb-mark in the 
presence of witnesses to a document which had 
been prepared under his direction with the inten. 
tion of giving effect to it as his Will and the 
witnesses also attested the document as the Will 
of the testator : 

Held, that the requirements of section 50 of the 
ae Act had been complied with. [p, 588, 
col 1, 


First appeal from the desision of the 
District Judge, Thana, in Suit No. 10 of 
1915. 

Mr. D. R, Patwardhan, for Mr. J. A. Valles 
and Mr, K. A. Padhye, for the Appellant. 

Mr. Jayckar (with him Mi, G, S, Mu’. 
gaokar), for Respondent No, 1. 


JUDGMENT. 

MaocLEOopD, C. J,.— This is an applisation for 
Probate of the alleged Will of one Pedru 
Paseo] Misquita who died on the 6th of 
August 1910 leaving a widow and an adopted 
son Franois, The Will left the property, 
apart from Jlegasies, to Franois with a 
direction to maintain the widow, and also a 
direction that if she left off living with 
Franois she should get Hs. 200. It is 
admitted that the landed property belorging 
to the deseased was transferred to Franeia. 
The widow eontinued to live with him for 
some years, while he managed the property 
of the deseased. Then disputes arose 
amongst the family, and evidently sugges- 
tions were made that the Will of Paseol should 
pe disputed. As the learned Judge points 
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out, Natel, the sister of the deeeased, and his 
nieses thought that they were entitled to a 
share of the property ; one of them had even 
purported to sell her alleged share of the 
inheritance to a third party who had, on the 
strength of the sale, brought a suit against 
Franeis, The result was that, although 
there was no necessity for Fransis to 
apply for Probate while the family 
was living in amity, when the snit 
was brought against him be had to prove the 
Will. Assordingly, he filed these proeeedings 
for Probate, when they were opposed by the 
widow and another relation of Pedru Paseo). 
The learned Judge found that the Will had 
astually been exeeuted by the testator him- 
self by making marks on the Will and 
direated Probate to issue. 

That deeision has been appealed against, 
and we have to sonsider whether the dosu- 
ment before us has been exeeuted aesording 
to the rules laid down by seetion 50 of 
the Indian Snuesession Aet. We eannot 
agres with the Distrist Judge that the marks 
on the Will whieh purport to be the marks 
of the testator were actually made by him, 
The marks appear altogether in seven places, 
and although the Viear who wrote the name 
of the deceased at the end of the Will and 
various other plases said that the deseased 
made all the marks, he had to admit in 
eross.examination that he made two of the 
marks. But if the Viear had written the 
words “mark of Pedru Passol Misquita ” 
leaving & blank spase for the mark, and the 
testator had made the mark, the appearanee 
of the marks in the Will would sertainly 
have been different, They evidently were 
made by the person who wrote the words. 
The question arises, therefore, whether we 
ean hold that as the Will has not been 
signed or marked by the testator, it has been 
signed by some other person jn his presence 
and by his direstion. I should be inelined 
to hold, provided the person who signs in 
the presenes and by the direstion of the 
testator at sueh a plase that it will appear 
that it was intended thereby to give effeot 
to the writing asa Will, that the provisions 
of the sestion are complied with, and it does 
not matter whether there are other words 
written by that person so long as those 
words do not destroy the effeat of the sig- 
nature, so as to make if appear that the 
name of the person so Signing is not to be 
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taken asa signature intended to give effect 
to the writing as a Will. Here the Visar 
has written his name and purports to explain 
the meaning of the mark whioh he said 
was made by the testator. Setting aside 
that statement as not being entirely correot, 
and admitting that the Vicar himself made 
the mark, still there oan be no doubt that 
what he was doing was intended to take 
effect as an execution of the Will. 

Then, the question arises whether he was 
asting in the presence and under the dires- 
tions of the testator. The general effest af 
the evidence makes it perfeotly olear that 
this dosument was prepared on the 3rd, 
and that various persona assembled at the 
house of the testator, inaluding the Vioar, 
ihe Khot’s Karkun and =the Sub. 
Registrar, when the writing at the end of 
this document was made, as well as the 
writings at various other plaees in it, and 
also the writings at the end of the admission 
of signature for the purposes of registration, 
Can it be suggested that all that took plase 
without the knowledge and without the 
superintendense of the testator P QOF sourse, 
if he was unsonseious, and all that was done 
while he was uneonseious, then undoubtedly 
it sould not be eaid that this Will was pro- 
perly exeeuted. It is not suggested that he 
was anything more than ill. The Vicar has 
said “I had affixed his signature to the 
corrections and tothe Will and to the endorse- 
ment before the Sub. Registrar. I asked him 
before the Snb-Registrar whether I should 
affix his signatures, and he said yes, The 
marks of the. oross were made by him. 
Bastiav Gabriel and Bastiav Sinay were 
present at the time and had attested at 
the instance of the deceased. The Sub- 
Registrar then took down deoeased’s ad- 
mission of the Will. I affixed his signatures 
to it at his request, and the Snb-Registrar 
took his thumb-impreasion. He was in his 
senses at the time, He was in fall possession 
of his senses till the next evening when I gave 
him last saerament or extreme unotion." 
Unfortunately, the Sub Registrar has died 
since August 1910. Therefore, his evidence 
is not available. But there is the thumb. 
mark on the Will to bear ont the statements 
of the Visar, and it seems to me that we 
are entitled to hold that the Will was properly 
exesuted if we some to the sonclusion that 
the testator was sonseions at that time, and 
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assented to what was being done in his name, 
I think, therefore, the desree of the Court 
below must be sonfirmed, although not for 
the same reasons, and the appeal will be 
dismissed. As we have desided the oase on 
a different ground from that on whish the 
learned Judge desided if, there will be no 
order as to sosts. 

Fawcetr, J.—I agree, I would add that, 
even supposing the signature of the Vioar 
in regard to the mark of the testator cannot 
be aonsidered to be a signature’ by some 
other person in the presence of the testator 
and by his direation within the meaning of 
section 50 of the Indian Suesession Aot, yet 
the thumb-mark of the deseased, which 
there is evidence to show was made from 
the dessased’s thumb in the  presense of 
the Sub-Registrar and the attesting 
witness Bastiav Gabriel, who identified the 
deseased, would sonstitute a proper exeau- 
tion. The thumb-mark would bea mark 
affixed by the testator to the Will with 
the intention of signifying that it was his 
Will, and that thumb-mark was made in 
the presence, at any rate, of one of the 
attesting witnesses Bastiay Gabriel, who 
admits that he signed the endorsement 
of the deceased’s identity before the Sub. 
Registrar and who had, therefore, presum- 
ably seen the testator sign the Will in 
this manner. Then, also, I think it is 
legitimate to treat the Snb-Registrar him- 
self, who made the endorsement about tha 
deceased's admitting that the Will was his, 
as an attesting witness to the Will, for 
he had not only seen the testator affix 
his thomb-mark to it, but hed also received 
from the testator a personal asknowledg- 
ment that the Will was his The endorse- 
ment on the Will made by the Sub. Registrar 
and hig certificate of registration are admis- 
sible for the purposes of proving that the 
dosument has been duly registered and that 
the fasta mentioned inthe endorsement have 
oecurred as therein, mentioned by virtue of 
the provisions of section 60 of the Indian 
Registration Aot, 


Decree contirmed, 


Vcl, LXI] 
GANGADHAR t£. SHRIDHAR, 
NAGPUR JUDIOIAL COMMISSIONER'S 
-COURT 


Civic Revision No. 94 or 1920. 
August 9, 1920, 
Present :—Mr. Maanair, A. J. C. 
GANGADHAR—Appticant 
versus 


SHRIDHAR AND otaers—Non. ÁPPLICANTS. 
Provincial Insolvency Act (V of 1920), ss, 4, 76 
(1)—Order in appeal directing additional evidence to 
be taken, whether final and open to revision— 
Vesting order—Abuse of process, what amounts to 
—Court, power of, to decide claims of third parties. ' 


An order made in appeal by a District Judge in 
an insolvency proceeding directing the lower Court 
to take and submit additional evidence is not a 
final order within the meaning of section 75 (1) 
of the Provincial Insolvency Act, and the High 
Court has power, in revision, to set that order 
aside, [p. 589, col. 2.] 

A vesting order of the property of an insolvent 
would amount to an abuse of the process of the 


Oourt if the order affected property to which the ^ 


insolvent had only avery doubtful claim, but not 
so, if the Insolvent had astrong prima facie claim 
to the property. The existence of a sale-deed of 
the property does not show that the Insolvent’s 
title is really doubtful, andthe Court is not debarred 
from inquiry whether such deed is a bogus one, [p. 
£89, col. 2; 590, col. 1.3 

Under section 4 of the Provincial Insolvency Act, 
1920, a Court has full power to decide the merits 
of the claim of third parties, [p. 590, col, 1.] 


Revision against the order of the Distrist . 


Judge, Wardha, in Civil Miscellaneous Appeal 
No. 1 of 1920, desided on the 6th March 
1920. 

Mr. J. O. Ghosh, for the Applicant. 

Mr, S. K. Barlingay, for the Non-Appli- 
eants, 


JUDGMENT,.—One Govind Laxman was 


adjudged Insolvent on 16th Desember 1916, . 


Two of the ereditors urged that the In. 
solveney Court, acting as Receiver, ‘should 
take possession of oertain property. The 


Insolvent stated that the property did not 


belong to him as he had sold it in 1912. 
The persons who slaimed possession under 
the sale-deed were made parties to the 
proceedings. The Judge of the Insolvenoy 
Court ordered that the property in question 
should vest in the Court, An appeal was 
preferred to the ODistriet Judge, The 
Distriet Judge held that the appellants 
should have been given an opportunity to 
produse additional evidence and directed 
the lower Court to take sueh evidenee and 
to send it, when taken, fo- his Court. This 
Girestion was elearly made in ascordancs 
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with the provisons of Order XXXI, rule 27; 
Civil Prosedure Code, 

One of the appellants applies for revision 
in this Court. The respondent’s Counsel 
urges that this Court has no power to 
interfere as the order of the  Distriot 
Judge was nota finalorder. The applicant 
applies for revision under section 45 (1), 
proviso, of the Provinoial Insolvenoy Aot 
of 1907. The Provinoial Insolvenoy Aot V 
of 1920 was in fores when he made the 
application, and I muat oeonsider that the 
epplisation was madeunderthe frst proviso 


to seotion 75 (1) of that Ast. But the 
order of the District Court does. not 
dispose of the appeal and  sonsequently 
the proviso to gestion 75 (1) has no ap- 
plication. But as no order has been 
passed by the District Court upon the 


appeal the provision in section 75 (1) that 
sugh an order would be final bas likewise 
no application. The powers given to High 
Courta by section 5 (2) of Aot V of 1925 
are Rubjeot to the provisions of that Aat 
but there is no provision which states that 


an interloeutory order is final. The High 
Court has power to se} aside an inter- 
loeutory order passed in a Civil Suit. It has, 


therefore, power to set aside the order whieh 
I am asked to revise. 

On the first ground it is urged that 
the Insolvensy Court had no jurisdistion 
to try the question whether tLe title of a 
third person, the applicant, was real or 
fiotitious. It is pointed out that the Pro. 
vinsial Insolveney Aot, Ast II! of 1907, does 
not provide for suoh a trial, Bat it is 
notdisputed that the Inaolvensy Act has 
power to make a vesting order with regard to 
property to whieh the Insolvent denies title, 
If the Court had no power t0 investigate 
the slaims of third parties the result 
would be that the creditors would have 
to give prima facte evidence that the 
property belonged to the insolvent, It is 
doubtful whether the Insolvent who had no 
intarest in such property would be allowed to 
rebut thisevidense. Third parties would not 
be allowed to do so. 

The result of this would alearly be to 
allow abuse of the prosess of the Court, 
Vesting orders would be passed with regard 
to property to whieh the Insolvent had little 
or no olaim. It follows that gestion 151-of 
the Code of Civit Prosedure, read with seetion 
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47 (2) of Aet III of 1907, enabled Courta to 
make some trial of the question whethereertain 
property should veat in the Court. 

The extent to whioh suoh trial should 
proseed has been subject of conflisting 
rulings. My view is that under Ast IIl 
of 1997 the Court had only to satisfy 
itself that the prosess of the Court was 
not abused. There would be abuse of the 
process of the Court if a vesting order 
was passed with regard to property to 
whish the Insolvent had only a very 
doubtful slaim, There would be no abuse 
if such an order was passed with regard 
to property to whioh the Insolvent had a 
strong prima facte slaim. The existence of 
a sale-deed whioh is suspected to be a 
paper transastion does not necessarily show 
that the Insolvent’s title to the property is 
really doubtful Itis only  nesessarg for 
me to state my opinion that the existense 
of a sale-deed does not bar the Court 
from enquiry whether such deed is a 
bogus one, This opinion warrants refusal 
to interfere at the present stage, and I 
dismiss the application, 

I add that sestion 4 of Aet V of 1920 
has now given Courts full power to deside 
the merits of the olaims of third parties 
and in future the plea that an Insolveney 
Court has no jurisdietion to investigate the 
alleged title of & third person will be 
obviously untenable, 

The &pplieant's guardian will bear the 
eosts in this Court, Oounsel’s fee Rs 25. 


Application dismissed, 


BOMBAY HIGH COURT. 
Sreconp Crvin Appeau No. 160 or 1919, 
Ostober 7, 1920, 

Present :— Sir Norman Masleod, Kr., 
Chief Justise, and Mr. Jasties Fawoetbt, 
SHIVUBAI RAJARAM SHETE 
e PLAINTIHE No. 2— APPELLANT 
versus 
SHIDDHESWAR MARTAND HEGDE 


— DErgzNDANT— RESPONDENT, 
Civil Procedure Code (Act V of 1908), O, I, v, 10, 


O. XXXIV, v, 1—Linitation Act (IX of 1908), s, 22 
—Redemplion suit—Addition of  parties—Persons 
interested in equity of redemption whether can be 
umpleaded after suit barred, 


Where a suit for redemption of a mortgage is 
brought by some of the heirs of the mortgagor 
and the remaining heirs are not made parties to 
the suit, the Court has power to allow that the 
latter be impleaded as defendants under Order I, 
rule 10 (2) of the Civil Procedure Code, and this 
should be done even where the right of the 
newly added heirs has become barred by time. 
Section 22 of the Limitation Act, would not in such 
a case operate to bar the whole suit, inasmuch 
as the added parties would be only pro formu de- 
fendants and no relief would be sought against 
them, [p. 691, cols. 1 & 2; p, 592, col. 1.] 


Second Appeal from the desision of the 
Distriet Judge of Sholapur, in Appeal No. 83 
of 1917, sonfirming the desree passed by 
the Subordinate Judge at Barsi, in Civil 
Suit: No. 7 of 1916 l 

Mr, P. B. Shingne, for the Appellant. 

Mr. Jayakar, (with him Messrs. N. V. 
Gokhale and P. V. Kane), for Respondent 
No. 1. 

JUDGMENT. 

Macieop CO. J.—The plaintiffs filed this 
anit for redemption and possession of the 
plaint-property alleging that the mortgage- 
deed was passed by one Anna Dhondiba, 
deseased, to the grand-father of the first 
defendant on the 10th January 1854, The 
period for the payment of the mortgage, was 
two years, and the snit was filed on the 6th 
of January 1916, four days before the right 
to redeem was barred by the law of limita- 
tion. The heirs of Anna, the mortgagor, 
appear in the pedigree at page 6, and for the 
purposes of this sesond appeal it must be 
faken as proved that Limba and Sugandha, 


‘daughters of Renuka, are two of the beirs 


of Anna, and were, therefore, interested in 
the equity of redemption, They were not 
parties to the suit, and aesordingly an issue 
was raised whether the plaintiffs were 
entitled to maintain the suit without making 
Limba and Sugandha parties, That issue 
was found in the negative. The plaintiffs 
then presented an application under Order I, 
rule 10, asking the Court to make them so- 
plaintiffs. The learned Judge in the Trial 
Court dismissed the applieation, and aesord- 
ingly dismissed the suit. 

Undoubtedly, the rights of Limba and 
Sugandha at the time this applieation was 
made fo redeem the mortgaged property were 


= 
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barred. But the learned Judge does not 
seem to have eonsidered whether they sould 
have been added as ao-defendants However, 
this point was sonsidered in appeal, and 
apparently the learned Distriet Judge eon. 
sidered that the plaintiffs made no applisa- 
tion for their being brought on the resord, but 
that they asked the Court to exersise ita 
powers under Order I, rule 10, and add 
Limba &nd Sugandha as party defendants. 
The learned Judge, therefore, eonsidered the 
plaintiffs! ease from that point of view, aud 
game to the oconelusion that Limba and 
Sugandha could not be added as defendants 
under Order I, rule 10, sub-rule (2), besause 
the suit was barred so far as they were son. 
oerned at the time the applisation for adding 
them was made, so they sould not be added 
as parties, having regard to sestion 22 of the 
Indian Limitation Ast. 

The learned Judge thought that the rul- 
ing in Guruvayya v. Daitatraya (1) waa not 
applicable, It was perfestly slear that any 
one of several parties entitled to the equity 
of redemption of mortgaged property was 
entitled to file a suit to redeem, but owing to 
the provisions of Order XXXIV, rule 1, all 
other parties who were interested in the 
equity of redemption were nesessary parties 
to the suit, Therefore, the suit as framed 
was defective, and as long as Limba and 
Sugandha were not brought on the resord, the 
plaintiffs’ suit was bound to fail. 


. Then, it was said that owing to the provi: 
sions of section 22 of the Indian Limitation 
Aet they sould not be brought on the resord 
88 00- defendants. All that section 22 says 
isthis: ‘ Where, after the institution of a 
suit, a new plaintiff or defendant is substitut. 
ed or added, the snit shall, as regards him, 
be deemed to have been instituted when he 
was so madea party.” We are entitled, 
therefore, to look to what would be the state 
ofaffairs after Limba and Sugandha had 
been brought onthe resord, apart from the 
Indian Limitation Aot, if the plaintiffs are 
entitled to bring them there. lf the plaintiff 
was seeking any relief against them, clearly 
his olaim to such relief would be barred. 
But it does not follow in all eases where a 
party is added as defendant to the reoord 
after the period when the main relief olaimed 
by the plaintiff against the other defendants 


(1) 28 B, 11 6 Bem, L, R. 618, 


would he barred, that by adding that defend. 
ant the whole of the plaintiffs’ slaim besomes 
barred by limitation, That point was gone 
sidered in the aase I have already referred 


to, ví: Quruvayya y. Dattatraya (1), 
and it was held there that  ''seetion 22 
(of the Limitation Ast) does not in 
itself purport to determine direstly 


whether the joinder of parties after the 
institution of a suit shall in all eases neoes- 
sarily involve the bar of limitation, if the 
period preseribed for such a suit has then 
expired. Such a result must depend upona 
sonsideration of the question whether the 
joinder was nesessary to enable the Court to 
award such relief as migbt be given in the 
suit as framed...If fresh parties are merely 
joined for the purpose of safeguarding the 
rights subsisting as between them and others 
claiming generally in the same interest, the 
determination (by applisation of the provi. 
sions of section 22 of the Limitation Aot) of 
the date of institution of the suit as regards ' 
suoh freshly joined parties does not ordinari- 
ly aífeot the right of the original plaintiff to 
continue the suit, and would not, therefore, 
attraot the application of the general provi- 
sions of the Limitation Ast,” 

No doubt, the fasts in that ease were 
entirely different from the fasts in this ease, 
The question is, whether the prinoiple laid 
down there ean be applied to this ease, We 
start with this fast that the plaintiff's right 
to redeem against the heirs of the mortgagee 
was not barred when they filed the suit. The 
suit was defestive by reason that, when they 
filed it, they did not make Limba and 
Sugandha parties. But must it follow, if 
they are now put on the resord, that the 
plaintiffs’ olaim against the mortgagee’s heirs 
is barred owing to the provisions of sestion 
22 of the Limitation Aet? I do not think 
that will be the proper result to follow, or 
that the plaintiff's right, whish he had when 
he filed this suit, should be lost by his 
omission to make (those persons parties. 
They are only nesessary parties to save 
multiplicity of suits, and to prevent the 
mortgagee being subjested to suits being 
filed against him in sussession, by various 
parties entitled to the equity of redemption. 
Admittedly, in this oase these persons sould 
not file hereafter a suit to redeem the 
mortgaged property if the plaintiffs’ suit 
failed, and, therefore, they are merely 
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nesessary for the record in order to satisfy 
the provisions of Order XXXIV, rule 1, and 
I do not think it was ever intended that the 
plaintiffs in a ease like this were liable to 
lose their rights to redeem  besause they 
had omitted to make a person party to the 
suit who ought to have been madea party. I 
think it was elearly within the discretion of 
the Court under Order I, rule 10, sub-rule (2), 
to make these parties so-defendants, and 
then to sonsider, after they had been made 
oo defendants, what would be the legal result 
of such addition. i think, therefore, that the 
ease must go back to the Trial Court witha 
dirsetion that Limba and Sugandha should 
be placed on the record as so-defendants, and 
that as they are purely formal parties, (there 
being no relief olaimed against them) and they 
are only on the resord to prevent the possibility 
ofany attempt being made by them in the future 
to redeem the mortgaged property, a decree 

for redemption san safely be made in favour 
of the plaintiffs, As the plaintiffs have been 
in default, there will be no sosts in this Oourt 
orin the Court below. Costs in the Trial 
Court will be soats in the cause. 

Fawcet?, J.—The District'Judge considers 
in regard to the question of joining these two 
persons under Order 1, rule 10, sub.rule (2), 
that the suit having been barred so far as they 
were coneerned at the time the motion for 
adding them- was made, they sould not be 
added as parties, having regard to seotion 22 
of the Indian Limitation Aot. I entirely 
disagree from this view of the law in & ease 
like the present. The plaintiffs suit falls 
under Artisle 148 of the Indian Limitation 
Act. It was, so faras the provisions of 
Order I, rule 3, Civil Prosedure Code, are 
eoncerned properly osonstitcted as filed. 
Plaintiff alone sould sue for redemption, and 
all the defendants against whom the relief 
of redeeming and resovering possession was 
and eould be slaimed were ae ually joined. 
Therefore, the suit, whioh was brought within 
the preseribed period of limitation, was not 
barred under section 3 of the Indian Limit- 
ation Aet. This sestion 3 is the only operative 
enactment which renders it obligatcry on the 
Court to dismiss a suit which is barred by limit- 
ation under the First Sshedule. Sestion 22 
merely says that, as regards those two persons, 
the suit shall be deemed to have beon instituted 
when thsy have been made parties. But that 
in no way affects the present suit under 


seotion 3, No relief is slaimed by the plaint- 
iff against these two persons, and the pre. 
vious non operation of section 3 remains 
unaffested, besanse the suit is still one brought 
within the preseribed period of limitation. 
There is no provision in either the Oivil 
Procedure Code or the Indian Limitation Act 
which says that a party cannot be-added 
after his right of suit or liabilty to be sued 
(aa the sase may be) is barred by the 
provisions of the Limitation Aot, Accordingly, 
I think it is absurd to hold that the plaintiffs’ 
right of redemption is entirely lost because he 
has not eoomolied with the provisions of Order 
XXXIV, rule '. That, in my opinion, would 
be subordinating just ss toa teshnionlity of pro» 
asdure. We hav» ia O der f rule 9, clear pro- 
vision.that no suit saali be defeated by reason 
of non-joinder of parties, and, therefore, if 
parties oan be added, they eertainly should be 
added in order to meet a valid objection to the 
euit onthe ground of non-joinder of parties. 
One of the reasons why Limba and Sugandha, 
as heirs interested in the equity of redemption, 
should be joined is no doubt in order to safe- 
guard the interests of the mortgagee, against 
whom they might otherwise bring separate 
suits, But in the present ease, as they have 
lost any sush right to bring a suit against the 
mortgages by the limitation, tbis reason does 
not really operate. I venture to think that tha 
main reason why they should be joined is that, 
under seotion 9» of the Transfer of Property 
Ast, the plaintiff sould require tnem as ða- 
heira of the mortgigor-to soniribute towards 
the expenses incurred by him in obtaining 
possession of the land, and that they should, 
therefore, have an opportunity of being heard 
in regard to any aseount that ia drawn up for 
the purpose of passing a deeree for redemption, 
Thus, in Hall v, Heward (2) the exeeutrix of 
a mortgagor sued for redemption, and al- 
though the heir-at-law of the mortgagor is 
ordinarily a necessary party, yet as he was 
unknown, the Court allowed a deeree for 
redemption to issue, safe-guarding at the same 
time tbe interests of the heir-at-law. In the- 
judgments in that ease, it ia said that the only 
argument in favour of the objection that was 
raised about want of parties was that the 
heir-at law would not bs bound byan assount 
taken in hisabsenee, This objestion, how-- 
evar, was held not to bs substantial enough to 


(2) (1886. 82 Ch. D. 430; 55 L. J, Ch. 694; 64 L` 
T. 810; 34 W. R. 571. 
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- prevent the Court passing the desree whish it 
did. "Therefore, these two heirs are added 
mainly for safeguarding the rights subsisting 
between them and the plaintiff, and, that being 
80, the oase falls elearly within the principle 
laid down in Guruvayya v, Dattatraya (1) 
whish, I think, ia obviously sorreat and should 
be followed in the present ease. lt has been 
adopted in several cases by theother High 
Courts, and is praetiealy approved of by tbe 
Privy Oounsil in Kishen Prasad v. Har Narain 
S ngh (3). In Sabdurallt v, Sadashiv Supde (4), 
it was held that the provisions of Order 
XXXIV, rule |, were not of an imperative 
aharaeter, In this ease itis not necessary 
fo go sofar as that, nor does sestion 
93 of the Civil Proeedure Code some into 
play here, as it did there, in support of 
the view taken in that desision. In the 
present oase there has been an applieation 
to add these two so-heira as parties, and the 
application is one whish, in my opinion, should 
have been assented to by the Trial Court. T, 
therefore, sonour in the order remanding the 
0888, 
Decree reversed; 


Oase remanded. 
(3) 9 Ind. Cas. 739; 83 A. 272; 15 C. W.N. 32'; 
"8 A.L.J, 260 9 M. L. T. 343: 18 C. L. J. 846; 21 
M. L. J. $75; 13 Bom. L. R, 859; (1911) 2 M, W. N. 
895, a8 I. A. 45 (P. O.». 
(n 51 Ind. Cas. 223; 21 Bom. L.R. 869, 43 B. 
575, 


NAGPUR JODICIAL COMMISSIONER’S 
COURT. 
Saconp Civit APPgAL No. 408 or 1918. 
June 30, 1220, 
Present: —Mr, Hallifax, A. J. O. 
AMANS:NGH—Ptatative—APPELLANT 


VETTES 
OHURAMANSINGEH —DzrENDANT— 
RESPONDENT. 


C. P. Tenancy Act (XI of 1898), ss. 67, 97—Suit 
to eject a tenant— Jurisdiction, of Civil Court of a 
Revenue Officer. | 


A suit to eject a tenent under section 67 of 
the O. P. Tenancy Act is triable under saction 97 
of the Actonly by the Civil Uourt ofa revenus 
Oiücer. 

An ordinary Civil Conrb has no jurisdiction over 
Buch & suit, 
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Appeal against the desree of the Distriat 
Judge, Raipur, dated the ! 7th June 1918, in 
Civil Appeal No. 3J of 1917, 

Mr. S. Ramdas, for the Appellant. 

Dr. H. S. Gour, for the Respondent. 

JUDGMENT.—Stripped of all irrelevant 
roferenses to Hirasingh and the pleas put 
forward about him, the ease is this. The 
defendant, Churamansingh, was put in 
possession of the land in dispute, whish aon- 
sisted of sir and khudtasht, by Musammat 
Rajimbai who was sole malguzar of the 
village, holding a Hindu widow's interest in 
it, Too pletotiff, Amansiogh, is the sole 
reversionary heir after her death and has 
sued to ejest the defendant alleging that 
he isa trespasser, The defendant alleged 
that Musammat Rajimbai gave him the sir 
and khud.asht land under two separate 
written perpetual leases whioh were not 
registered. The only point at issue then is, 
whether the entry of the defendant on the 
lands in suit with Musammat Rajimbai’s 
permission made him A tenant of those lands 
or not, Ifit did not, he must go. if it did, 
the plaintiff ean only eject him under 
section t9 of the Tenaney Ast, and that 
remedy he must seek from the Civil Court 
of a Revenue Officer under section 97 of the 
same Aot, As far as a Civil Court is 
sonserned, his suit must be dismissed. 


In the lower Appellate Oourt a very 
clear finding haa been resorded tothe effest 
that Musammat Rajimbai did assept the 
defendant, Churamansingh, as a tenant of all 
the lands in dispute, and this finding is 
based on evidenae eapable of supporting it. 
After some diseussion, the learned Oounsel 
for the appellant brought his appeal down to 
two contentions, Tne first war, that the sir 
land is & separate holding, a8 is admitted 
by the defendant in paragraph 5 of his 
written statement, and he is, therefore, 
entitled to a desres in respeat of that 
holding under section 69 (c) of the Tenansy 
Aot, Sestion 97 of tha same Ast furnishes 
a somplete reply to this sontention. Tha 
learned Counsel relies on the raling in 
Dulichani Ohaudhri v. Lallik Kurmi (1), but 
the Judge who desided that sase in the 
firat Court was at that time also a Ravanue 
Offiser, 


(1) 1 N. L. R. 4, 
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The second sontentin ie, tbat the two 
perpetua] leases pleaded by the defendant 
were beyond the seope of Musanmat Rajim- 
bais authority as Lambardar, and it is 
impossible to separate the portion of what 
abe did which is in excess of her suthority, 
that is, the fixation of the land in perpetuity, 
from the portion that is within her authority, 
that is, the grant of the land on an ordinary 
tenancy. Relianee is placed on the ruling in 
Daryao Singh v, Mutund Singh (2). There, 
however, the question was of the authority of 
the Lambardar as agent of the other 3o- 
sharers to bindthem. Here we bave a single 
malguear in sole possession of the village 
whose aots would undoubtedly be binding on 
herself, just as a perpetnalleass granted by 
the whole proprietary body would be binding 
on it in the ease cited. The appeal fails and 
is dismissed with costs, 


Appeal dismissed. 
(2) 2 0. P. L. B. 108. 


BOMBAY HIGH COURT. 
Oross Arrears Nus. 992 or 1917 AND 55 
OF 1918. 

Ostober 7, 1920. 
Present;— Sir Norman Macleod, KT., 
Chief Justiee, and Mr. Justise F'awaett. 
VISHNU BHIKAJI ADHIKARI— 
PLAINT;FE— APPELLANT 
vETSUS 


BABLA LAKHA JATHAR— 


Derren pant— RESPONDENT, 

Khoti Settlement Act (I Bom. of 18*0), ss. 8, 10— 
Bombay Land Revenue Code (Act V Bom. oy 18.9, 8. 
84—Occupancy tenant of Khoti land— Adverse posses- 
ston, effect of—~Relinqguishment—Khot, position of— 
Ejectment Notice, 


Where a person takes possession of the Khoti 
land of an occupancy tenant and continues in 
possession of it for over twelve years paying the 
proper dues to the Khot, the effect of his adverse 
possession is, that the occupancy tenant’s right to 
actual possession of the land is extinguished but 
the adverse possession does not affect his ocou- 
pancyeright which he can relinquish in favour of 
the Khot who would be entitled to eject the 
person in possession. [p, 595, cols. 1 & 2,] 


The latter is, however, entitled before ejectment 
to the notice prescribed by section &4 of the 
Bombay tand Bevenue Code in the case of yearly 
tenants [p. 595, col 2.) 


Appeals from the desision of the Distriet 
Judge, Ratnagiri, in’ Appeal No. :O- of 
1916, modifying the deeree passed by the 
Subordinate Judge at Deogad, in Civil Suit 
No. 110 of 1915. 

JUDGMENT. 

Fawcatr, J.— The plaintiffs are Khots 
of a village in the Ratnagiri District. 
They sued to resover possession of certain 
land which was in the possession of the 
defendant No. 1, who is the appellant in 
Appeal No. 55 of 1918. Tae plaint:ffe’ 
case was that one Babu Daji was the 
oesupany tenant of the land, and that he 
had relinquished the same in tbe plaintiffs’ 
favour in 1413. They elaimed, therefore, to 
be entitled to the land in rumit, The 
defendant No. 1, Lakha, alleged that he was 
the oceupaney tenant as heir of one Sada 
Narshet, who died in the year 1692, and that 
a8 he had been in possession for over twelve 
years any right of Babu Daji had been extin- 
guished, 

The Trial Court held that Babu Daji, 
and not defendant No,1, was the rightful 
ossupanoy tenant as heir of Sada Narshet 
It also held the ra.£nama to the plaintiffs 
proved,and accordingly passed adeoree in 
favour of the plaintiffs for possession and 
mesne profits, 

In appeal by the defendant No. 1 to the 
District Court, it was held that defendant 
No. i was not Ssda’s heir, and that, altbough 
defendant No. 1 had been in possession for over 
twelve years, still that did not give him the 
oosupaney right. On the other hand, hia 
possession sineo 1898 asa tenant prevented 
his being treated as a trespasser, and aa 
such required to give up his land without 
any notices, Sueh notice admittedly not 
having been given, the plaintiffs were not 
entitled to a deoree for pcssession, If 
aseordingly modified the lower Oourt’s deoree, 
holding that the plaintifis were entitled 
only to a deslaration of their ownership of the 
property in suit, 

Both parties have appealed from this deoi- 
sion. Taking the defendant’a appeal first, 
the only substantial point put before us 
by his Pleader is that there is vothing 
in the Khoti Settlement Aot to prevent 
adverse possession operating, and that, on 
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the finding of the lower Appellate Court, 
the pisintiffe’ right to resover possession 
of the land chould be held to ba extingu. 
ished, The real point, however,is whether 
the defendant No. l's possession was adversa 
as against ihe Khot as well as against 
the rightful oosupancy tenant, It might, 
no doubt, be urged that, as the plaintiffs 
slaimed by virtue of the  relinquishment 
in their fayourby Babu, and the latter's 
title had besa  exztinguished by adverse 
possession, the possession of defendant No. L 
operated also against the plaintiffs who 
alaimed through Babu. An instances in 
whish suah a sontention suoeseeded is the 
ease of Gobinda Nath Shaha Ohowdhry v. 
Surja Kanta Lahiri (1). Bat that ease 
has been dissented from in Thamman Pande 
v. Maharaja of Vietanagram (2), in whioh 
it was held tbat possession aequired during 
the continuanoe of a lease will not ordinarily 
be adverse possession us against the lessor 
until, at any rate, sush time as the lessor 
basomes entitled to possession This follows 
the ordinary definition of ‘adverse possession’, 
namely, possession by a person holding the 
land on his own behalf or on behalf of 
nome person other than the true owner, 
the trua owner having a right to im- 
mediate possession,’ In the present oase, the 
defendant No, l in his written statement 
says that sinse 1x98 he has been paying 
dues to the Knot while in possession of 
this land, and the ease is, therefore, similar 
io one where the possession is asquired 
during the eontinuansae of a lesse. So long 
as the Khot reeeived proper dues from the 
defendant No. 1 he was not prejudised, 
and there is no reason for saying that the 
defendant No. l'a possession was adverse to 
him ; in other words, he had not & right 
to the immediate possession of land whieh 
was in the possession of a tenant paying 
the proper dues, This is in aseordanse 
with a ruling of this Court in Yasa 
v. Sakharam (3), where the whole question 
of the result of an alienation by an 
oosupansy tenant in a Knoti village is 
earefully aonsidered. That decision was 
given before the amendment of sestion 10 


(1) 26 C. 460; 13 Ind Deo. (N. &.) 897. 
(2: 29 A. 603; A. W. N. (1907) 185. 4 A. L. J. 


126. 
(8) 30 B. 290; 7 Bom. L. R. 941. 


of the Khoti Settlement Aot, 1889, by Bombay 
Aet No. VIII of 1912, and, in view of the 
terma of seetion 10 as it then stood, it 
was held that an oseupanoy tenant, whose 
tenancy is not determined, did not forfeit 
his tenansy by parting temporarily with 
the possession of his land to another without 
resigning the land to the Khot, and, so 
long as his tenaney was not determined, 
the land was not at the disposal of the 
Khot, Seetion 10, as now amended, pro- 
vides that if an osoupansy tenant resigns 
the land or avy portion of the land in 
his holding or does any ast purporting to 
transfer such land or any portion thereof 
or any interest thersin without the sonsent 
of the Khot (exsept in certain cases) suoh land 
shall be at the disposal of the Khot as Khoti 
land free of all  eneumbranses, other 
than liens or eharges ereated or existing in 
favour of Government. This amendment, 
however, does not affest the present case, 
the twelve years’ adyerse possession of 
defendant No. 1 being complete before the 
amendment was enasted, The sase, there- 
fore, falls within the ruling in 
Yesa v. Sakharam (3). In that case it 
was further held that, though an ossupansy 
tenant eannot tranfer his cosupansy 
right without the aeonsent of the Knot, 
yet there was nothing to prevent him from 
disposing at his will, of any rights whieh be 
possesses other than such oseupanoy right. 
Thus, be san, as long as his own tenancy is 
undetermined, grant to another the right 
which is in him, but he annot give a 
right whioh would survive his own interest, 
so as to foree upon the Khot a tenant 
claiming in his own right a permanent 
oosupansy as against the Khot, surviving 
atter the rights of the transferee had 
determined, Assordingly, it was held that 
the transferee eannot olaim for himself 
any permanent tenure on a fixed statutory 
rent, and although the rain if Khot was 
not allowed to recover possession of the 
land transferrad, yet ho was granted a 
dealaration that no osonpanoy tenant’s rights 
in the land had been transferred by the 
osaupansy tenant to his transferee. It 
follows from this that the defendant No, 1’s 
adverse possession against Babu only operates 
to extinguish Babu’s right to thee actual 
possession of the land, and does not operate 
to annihilate his oesupaney tenant's right 
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whish he sould, therefore, transfer to the 
Khot. As pointed out in the Trial Court's 
judgment, the defendant No. 1 does not 
allege that his possession was prior to tha 
eommeneement of the revenue years 1845.46 
so as to entitle him to a right of ossupansy 
tenant under sestion 5 of the Khoti Settle- 
ment Aot, 1880, and that right sould not 
be transferred to him by Babu under the 
decision just referred to. It cannot acoord. 
ingly have beenasquired by adverse posses- 
sion, for that would give greater right to pos- 
session by wrong or usurpation than to posses. 
sion under a transfer from the rightful 
occupaney tenant and, as already remarked, 
the possession was not adverse against the 
plaintiffs, I think, therefore, that the lower 
Court was oorrect in saying that defendant 
No. l's adverse possession for over twelve 
years does not give him the  ooesupanoy 
right, 

We were referred by the appellanta’ 
Pleader to the judgment of this Oourt in 
Sesond Appeal No. 922 of 1914, in whieh the 
plaintiff had been held to have been ia 
posseasion of the land in suit for over twelve 
years befora the Khot obtained a relinquish- 
ment from a registered osonpanoy tenant, 
and it was decided that the title aequired 
by prescription under the Indian Limitation 
Ast by the plaintiff had not been displaced 
by the resent possession of the Khot, whioh 
was muoh less than twelve years before the 
suit. The plaintiff was assordingly held 
entitled to a deeree for possession. That 
deaision does not, however, realty affest the 
view taken above. The plaintiff in that ease 
had been forsibly dispossessed by the Khot, 
and the relinquishment in his favour was 
. before the Amending Aet of 1912. The lower 
Appellate Court in its judgment says that 

“the Khot had then either to allow the 
transferee to continue in possession or if he 
wanted to evist him, he was bound to give 
him a notice according to the Bombay Land 
Revenue Code, Bat be was not to take the 
_lawin his hands by getting a Sovpatra for 

himself from one who had no subsisting 
right. Toerefore, the plaintiff ean maintain 
the suit to resover his lost land.” That 
, resognises the right of the Knot to serve 
a notice upon the plaintiff under the Bombay 


Land, Revenue Code, and then obtain posses. . 


sion in due sourse of law, and as he had not 
given susah notice, the plaintiff was entitled to 


INDIAN OASES, 


(1991 


recover possession, Had he given suah 
notice the desision might have been different. 

The plaintiffs’ Appeal No. 992 of 1917 
objects to the desision of the Distrist Judge 
that the defendant No, 1 was entitled to the 
three months’ notiee preseribed by section 
£4 of the Bombay Land Revenue Code. 
This, however, is elearly sorrest and in 
accordance with the view taken in Yesa 
v. Sakharam (8). In that ease ib was 
held that the Khot could not alaim 
to treat the person in possession uuder a 
right derived from the oesupaney tenant 
either as a trespasser or even as a yearly 
tenant, so long as the privileged oscupant’s 
rights remain undetermined by resignation, 
lapse or duly oertified forfeiture. Hoere, 
however, there has been a resiguation by 
the rightful oosupansy tenant, and the most 
that defendant No. 1 oan elaim is to bea 
tenant under sestion 8 of the Khoti Settle. 
ment Aet, Under the provisions of that 
sestion, in the absenee of any specific agree- 
ment between himself and the Khot, he 
must be beld to be a yearly tenant liable 
topay rent to the Khotat the rates prescribed, 
and aosordingly ke is entitled to the notice 
prescribed in the case of yearly tenanta under 
sestion t4 of the Bombay Land Revenue 
Code. The result is, that both appeals 
should, in my opinion, be dismissed with 
costs, 

Maorgop, C. J.—I agree. 


Appeals dismissed, 


mien CERERI AH WT 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Civ, Revision No. 161-B or 1920. 
August 27, 1920, 

Presont:—Mr. Maanair, A, J. C. 
ANWARKHAN—Dereapant No, 1— 
AÀPPL.CANT 
versus 
YAKUBKHAN AND OrHERS -PLAINTIFF AND 
Deranpants Nos. 2 AND 3— 

Now APPLICANTÀ, 

Partition suit - Dzfendant entitled to have his share 
partitioned —Rule, whether applicable when parties 
not Hindu co-parceners, 


A. defendant ina suit for partition by a member 
of a joint Hindu family is entitled to have his 
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share partitioned from the shares of the other 
defendants, and this rule is not confined to Hindu 
C2-parceners. 


Revision against the finding of the Addi- 
tional Distrie& Judge, Akola, in Civil Suit 
No. 5 of 1920, dated the 22nd July 1920. 

Mr. G. V. Kukday, for the Applicant. 

JUDGMENT,.—The applicant, a Muham- 
madan, was the defendant ina suit in which 
the primary relief claimed was partition of 
property. Defendants Nos. 2 and 3 in that 
suit urged that the question whether they 
own shares in the property should be 
investigated in the suit, and the Court of 
first instanse ordered that this shonld be 
done. The applicant urges that this pro. 
esdure somplisstes the suit and makes it 
nesessary for him to give additional evi- 
densa. Bat, on the other hand, it will avoid 
multiplisity of astions. I+ is settled law 
that a defendant in a anit for partition 
by a member of a joint Hindu family is 
entitled to have his share partitioned from 
the shares of the other defendants. This 
rule i: not confined to Hindu so-parseners., 
In dekidbat v. Abdulla (V) the distum of 
Weastropp, O. J, ia quoted with approval on 
page 291, viz, "thia Court has over and 
over again pointed out that all person; 
interested as eo pareaners or tenan’s in- 
ecmmon or joint tenants in an estate should, 
in a partition suit, ba made parties in order 
to prevent a  multiplieity of astions ia 
respest of the same property," The objest of 
this rala is, ag pointed out by Chandavarkar, 
J., that all persons interested, it may ba 
as oO-parseners or ib may bə as tenants. 
in-e0mmon, should have their shares, whioh 
must be determined in the suit, partitioned 
of if they so desire. I see no reason to inter- 
fere with the order of the frat Court and 
diamiss this application. 


Application dismissed, 


(1) 81 B. 271; 8 Bom, I, R. 652, 
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MADRAS HIGH COURT. 
Seconp Oivin ApepaLa Nos, 1473 ro 1475 
AND 1538 or 1917. 

February 12, 1920. 

Present :— Mr. Justioe Sadasiva Aiyar 
and Mr, Justice Spencer. 
SUBRAMANIA AYYAR-PLAINTIFF 
—ÁPPELLANT 
versus 
T, ONNAPPA GOUNDAN AND OTHERS 


— D s FEN DANTS— RESPONDENTE. 
Crown Grant, effect of, upon rights of third person 
—Inam grant—Presumption — Determining factors— 
Ejectment of tenant—Burden of proof. 


Where land is at the absolute disposal of the 
Government and they grant it to a person, the 
fact that some relatioaship as landlord and tenant 
had previously existed between the grantee from 
the Government and a third person cannot avail 
to deprive the grantee of his rights under the 
grant, and the third person who has no rights 
against the paramount title of the Government 
cannot set up his prior rights destroyed by the 
action of the Government against the grantee 
from the Government, even though those prior 
rights were those of a landlord. [p 692, col, }.] 

There is no presumption of law that an inam 
grant of & village is prima farce a grant of the 
land revenue only; the determining factors are, 
the terms of the particular grant and the whole cir- 
cumstances connected therewith. [ p. 60', cols. 1 & 2] 

When a person seeks to eject another from 
possession on the ground that the defendant is a 
tenant whose tenancy has been terminated, the 
burden at the outset falls on the plaintiff to lay 
the foundation of a suit for eviction, by proving 
that he has aright to eject,and this he may do 
by establishing a prima faice case of a terminable 
tenancy which is unaffected by any defence of 
permanent tenancy sef up by the defendant, for 
proving which the burden lies on him. [p. 602, 
col 2.] 

Sesond appeals against the decrees of the 
Distriet Court, Madura, in Appeal Snits 
Nos. 330, 331, 332 and 333 of 1916, preferred 
against the desrees of the Court of the 
Prinsipal Distrist Munsif, Dindigul, in 
Original Suits Nos, 35, 37, 38 and 56 of 1913 
respectively. 

FAOTS appear from the judgment, 

The Hon'ble Mr. T. Rargachartar (with him 
Mr. K. 8, Jayarama Atyar), for the Appellant, 
—The original grant by the King of Mysore 
was of the righi in the soil of both the Warama. 
There igno presumpticn the other way, that 
it was only of the Melvaram, — Surganar«gana 
v, Patann: (U, Upadrashta Venkata Sast-uly 

(1) 48 Ind. Cas. 689; 41 M. 1012: 25 M. L. T. 30; 
28 C. W. N. 278; 9 L. W. 126; 290. L. J. 168; 1 U. P. 
L, R. (P. 0,) 11; 86 M. L. J, 585; 45 I. A, 208; 21 Bom. 
L. R., 547; (1919) M, wW. N, 409 (P. 0.). 
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v. Divi Seetharamudu (2). The terms of the 
sanad resite eight kinda of enjoyments and ten 
kinds of rights, It was a Nilamanibham 
grant. The gift itself is described as 
Bhudans Sasanakramam, whieh implies grant 
of the soil. The powers of alienation are 
given and the lands are. to be enjoyed from 
generation to generation, Suob a gift is 
absolute in its nature, The jamabandt 
accounts deseribe it as Nilamaniam. 

The defendants were, no doubt, tenants 
under the plaintiff at the time of resumption 
lut the effect of the resumption was to 
extingnish alike the rights of the 
plaintiff and the defendants. The lands 
besame the absolute property of Government. 
When the lands were re-granted to plaintiff 
by Government, there was no revivor of 
defendant's rights. The tenants eontinued 
in possession and they withdrew their peti. 
tion to issue separate potias in their names. 

See Subboraya v Krishnoppa (3), Ammu v. 
Ramokishna Sastra (4), Hattikudur Narain 
Rao v. Andar Scyad Abbas Sahib (5) and 
Swaminatha Mudali y, Saravana Mudali (6). 

Mr. A. Krishnasawmi Atyar (with him 
Mr. T, M. Ramoscum? Atyar), for the Re: 
spondents,— The Government must be pre- 
sumed to have grapnfed only ihe Melvaram 
right and not the right in the soil. 

. The resumption . of the inam by the 
Government did not put an end to the 
defendant's tenaney when the re.grant was 
made to the same Inamdar. The defendants 
had 2oeeupanoy. rights in the land and they 
were in possession on the date of the regrant. 
Qongabat’ v. Kalaya Dari Mukrya (7) and 
Babu Lal Sheikh v, Furna Ohandra Babu (8). 

‘ The Inamdar in this case was trustee of 
the Chatram. The original grant to him was 
only for econcduating ibe chouli^y. It was 
only on aesount of his miseonduot that theinam 
was resumed. The breach of trust sould not 
be availed of by him to get rid of his posi- 
tion as trustee so as to entail resumption of 


* (2) 51 Ind. Cas. 204; 43 M. 166: 17 A. L. J. 726; 
37 M. L. J.92; 21 Bom. L. E. 926; 28 M. L. T. 1765; 
80 0. L. J 441; 10 L. W, 638; 24 C. W. N. 129; 46 
T. A. 128 1P. Q.). 
` (8) 12 M. 422; 4 Ind Dec. (x. s.) 643, 
' (4) 2 M. 2:6: 1 Ind Deo. iw. s 429, 

- (6), 27 Ind. Cas. 785: 28 M. L J. 44. 

(6) 40 dnd. Cas, 581: 33 M, L: J. A720, 

4T) 9 B, 419; 5 Ind. Deo. ux, 8.) £77, 

(8) 4 Ind, Cas, 187; 10 0, l J, 6032, 
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be inam and the subsequent grant to himeelf 

under a ryotwart tenure, The defendant — 
ean elaim the original rights as against hia 
original landlord though he has acquired 
a fresh title Muhammad Hsuf Sahib v, Abdul 
Sathar Sahib (9). 

As the defendants were tenants and aon- 
tinued in possession at time of re-grant they 
should bave had notise to quit. 

JUDGMENT, 

Sapasiva Aivag, J.—The plaintiff is the 
appellant, His ancestora got a. grant of lands 
as Bhudanem from the Maharaja of Mysore 
in 1713 for tbe support of a Chatram at 
Dindigu) the Mysore dynasty having then 
been the Roling power in that part of the 
sountry. The grant, Exbibit A, deseribes the 
grantor as the Lord of the Earth (Prithivi- 
gamrajam) and it grants these plaint.landa 
in Giriyampatti village with Ashtabhogam 
(eight kinds of enjoy ments) and ten kinds of 
rights (with water, trees, minerals, ete.) 
Having regard to the resent desisions of the 
Privy Counoil in Surganaroyana v. Potanna 
(1) and Upadrashta Venkata Sastrulu v. Dict 
Seetharamudn (2) there is no presumption 
that the grant was only of the Melwarsm in 
these lands and, on the other band, the grant 
ia almoat Na WA a that the sgoil i" the landa 
themselves was made a gift of to the 
plaintiff's ansestor. In other words, it 
wasa Nilamanibham and not a Thrivamani- 
bham grant, 

As the Chatram was not properly acnduet- 
ed, the Government resumed the Manibbam 
bêktan 18659 and 1t0l, The resumption 
was not of the Malwaram right alone but of 
the Manibbam itself, that is the entire lands, 
and the Government was entitled to so 
resume, The lands were transferred from 
Manibham to Ayan at the disposalcf the Gov- 
ernment and the lands thus besame :yotwart 
lands, Kayam pattah was issued for the pur- 
pose of cultivation (see Exhibit TT) to the 
plaintiff for 548 asrer,.46 sents. being the 
area of the resumed lands, 


At the time of the resumption, the tenants 
under the plaintiff were in satual caenpation 
(f tbe lands, The plaint.lavds are abont 


107 acres out of the total area resumed 


by the Government, The tenants are the 


defendants. 


(9) 49 Ind. Cas, S2i; 42 M. 161; 25 M. L, T. 141j 
88 M, Ly Je 262; (1919) M, W, N, 228, 
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In paragraph 8 of the plairt, the plaintiff 
states that he aetually ejested the defendants 
in January 1901 and that he personally 
cultivated the landa through his pannat 


` - servants between January 1901 and June of 


that year. This has been found to be a false 
story by both the Courts and might, therefore, 
be ignored, The plaintiff's slaim, therefore, 
has to be based on the other allegations in 
. the plaint, namely, that the plaintiff got 
title from the Government in May 1601 by 
the grant of the Pattab, Exhibit TT, to him, 
that the defendants are trespassers without 
title and that the plaintiff is, therefore, en. 
titled to eiest them. The defendants’ posses- 
sion as trespassers against the plaintiff sould 
begin only from the date the plaintiff himself 
got his new title, that is, in May 901, the 
Government having bseome the full owner 
by resumption of the grant in 1901 (oreven in 
1899 as appears from Exhibit TT whieh speaks 
ofa transfer” in Fasli 1308). One other 
faat might bə noted. When the Govern- 
ment was eonsidering to whom they should 
grant these lands whieh had eome within 
their power of absolute disposal, the tenants 
in possession seem to have sent a petition, 
Exhibit R, to the Tahsildar of Dindigul 
requesting him not to issue psfíihs to the 
plaintiff bnt to issue separate pattahs to 
themselves for the lands in their respsetive 
possession but they withdrew that petition 
and it was dismissed. Where a land is 
at the absolute disposal of the Government 
and they grant it. to the plaintiff, the fact 
that some relationship as landlord and 
tenant had previcusly existed between the 
grantee from the G.vernmant and a third 
person eannot avail to deprive the grantee 
of his rights under the grant, and the third 
person who has no’ rights against the 
paramount title of the Governmant eannot 
set up his prior rights destroyed by the 
action of the Government against the grantee 
from the Government, even though those 
prior rights were those of a landlord. This 
has been desided in Subbareya v. Krishnappa 
(3) following Ammu v Ramanishna Sust-i (4) 
end myself and Hauny, J. followed it io H itti- 
kudur Narain Rao v. Andar Sayad Abbas 
Sahib (5) which latter eaae is referred to in 
Swaminatha Mudali v. Saravana Mudal: (6), 
desided by my learned brother and myself, 


. Mr. Krishnasawmy Aiyar strennonsly ar. 
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gued, on the strength of two desisions in 
Gaingabai v. Kalapa Dari Mukrya (7) and 
Babu Lil Sheikh v. Purna Ohandra Babu (8), 


' that the ast of the Government in resuming 


the inam did not put an end to the rights of the 
tenants as against the Inamdar, if the former 
Inamdar himself was made the grantee of the 
new title by the Government after resump- 
tion. The oase in Gangabat v. Kalepa Dart 
Mutrya (7) was desided on the old view 
that the grant of land in inam was only the 
grant of the Melwaram, The deeision in 
Babu Lal Sheikh v, Purna Chandra Babu (8) 
does not, in my opinion, lay down any elear 
prinsiple for guidanes and there seems to 
have been a eonaession made by the Counsel 
in that ease whieh made it unnessssary to 
deside the question now in dispute, even 
assuming that the question arose at all for 
eonsideration in that ease. I feel myself 
bound by the decisions of this Court, and, 
even assuming that these tenants had 
obtained their oesupaney right by preserip: 
tion or grant from Inamdars (the plaintiff 
and his predesessors), the plaintiff's now title 
asquired by the grant of a ryofwart patiah 
tohim by the Government after the inam 
was resumed (and, therefore, after all title 
under the inam grant and the subordinate 
titles of tenants under the £namdar had been 
put an end to) eannot be affested by these | 
subordinate rights available against him only 
if his old title as Inamdar sontinaed. Mr. 
Krishnaswmy Aiyar next argued on the 
strength of Muhammad Hsuf Suhtbv. Abdul 
Sathar Sahib (9), that an Inamdar who is 
a trustee sannot get rid of his position as 
auch trustee by neglecting the trust and thus 
making the Government resume the tnam 
and grant the lands under the ryoíwari 
tenure to the trustea himself, Of sourse, [ am 
bound to follow thie Full Bench desision but 
I fail to see the applicability of the decision 
to the faota of this oase. The plaintiff was, 
no doubt, the trustee of the sharity (Ohatram 
trust) and he might, sesording to this Full 
Bench desision, even now be sompelled in 
appropriate proceedings (taken by persons 
interested in the trusc) to app'y the ineome 
of the landa whiah are now held by him 
under ryotwart pattah for the purpose of the 
trust, but he stood in no fidusiary position to- 
wards the tenants who had cosupansy rights as 
against him or hisansestors and in fdet, the 
grant of oosupansy rights to tenants of eharity 
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lands by the trustee would ordinarily be & 
breash of trust. Sea Kutitpur th Kunhunnt 
Panikkar v. Raman (10) and Palontappa 
Ohet!y v. Sreemath Det asikamony | Pandora 
Sannadhi (11)]. The lower Appellate Court 
slearly misoonstrued Exhibit A and 
Exhibit B, whish olearly indicate that the 
Manibham was a Nilamanibbam and not 
Thiruvamanibham: Its opinion in paras 
graph § that the-word “Nilamanibbam ” 
may mean the grant of Melwaram only is 
olearly wrong. Owing to these errora of 
eonetrpgeiion and alio owing to the erroneous 
view that the presumption is that & grant of 
‘land in inam even tbough by the Ruling 
power was a grant of only the Melwaram 


(this view having prevailed in Bombay ard- 


in this Presidency till: the Privy Counsil 
overruled it by resent desisions), the lower 
Appellate Court thought that the burden of 
proving that the tenanta: had not the 
Kudivaram rights lay on the plaintiff. There 
is nothing whish sould be called 'evidense in 
this ease to show that anybody had any 
rights in the land except the King of Mysore 
on the date of the Grant in 1743 to the 
plaintifi’s &nsestcr. The Government by 
resumption about 1200 put an end to the 
grant itself and all rights slaimable against 
the grantee. That the defendants themselves 
applied for a grant of the lands from the 
Government under Exhibit R indicates that 
no question of setting up adverse title 
against the Government is arguable on the 
side of the defendant, 

In the result, I would set aside the decrees 
of the lower Courts whieh dismissed the 
plaintiff's suit, on the ground, as the lower 
Appellate Oourt puts it, that the plaintiff 
“had not shown that his aneestor was also 
Kndivaramdar at the time of the grant." 


The question ag to want of notise to quit 
was faintly argued, but the plaintiff did not 
admit in the plaint that there was any 
relationship of landlord and tenant between 
him and the tenants after the grant of the 
ryotwart pattah to him for cultivation of these 


(10) 52 Ind. Cas. 675; 10 L. W. 427; 26 M. L. T. 
832; (19:8) M. W. N. 742. 

(11) 39 Ind. Cas. 722, 40 M, 709; 21 C. W. N. 
72€; 6 A.L. J. 455,1 P. L. W. 697; 38 M. L, J, 
1; 29 Boñ. L. R. 567; 22 M. L. T. 1; (1917) M. W, 
N. 607; 260. L J. 103; 8 L. W.222 44 I. A. 147 
(P CO). p - a 
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lande, and benoe no question of notise t? 
quit arises, the defendants not having stated 
that the plaintiff assepted rent from them 
athia tenanta after the grant of the plaint- 
lands by the Government. 


It isa very hard case for the tenants, bnt 
the hardship has been saused by the aot of 
the paramount proprietor, the Government, 
who might have gone into the question 
whether it was more equitable to grant the 
lands on ryctwart pattah to the plaintiff who 
was neglesting the trust or tothe defendants 
who had obtained rights of ossupaney in 
separate lota under plaintiff but the Govern- 
ment did not ahoose to do so, 


In the result, the deerees of the lower Courts - 
are reversed and the plaintiff will gata desree 
in aesordanee with the prayers Nos. 1 and 2 in 
paragraph 17 of the plaint but subjest to 
ihe defendants being allowed to have the 
superstrustures erested on the lands removed 
within six months. Having regard to the 
false statements in the plaint about the 
plaintiff having been in aetual possession 
and about an" alleged subsequent trespass in 
January 1902, to the hardship on the defend. 
ants and to the uncertainty of tho law as to 
the nature of an tnam grant till resently, I 
would make no order as to costs throughout, 

Spencer, J.— These suits were brought by 
the plaintiff for the purpose of obtaining a 
declaration that the landa in suit belong 
to him and for ejeoting the defendants who 
were osoupying them. His ease was that 
the plaint-lands were granted in 1743 by 
the Maharaja of Mysore as personal inam to 
one Ramalinga Avadhani, the grand-father 
of his adoptive father who was then manager 
of the Kalinaryanappau Ohattram at Dindigul. 
He alleged that this was an absolute grant 
of the lands in suit with all rights of 
Melwaram and Kudivaram. The defendants, 
on the other hand, elaimed that they had 
oesupaney rights in the lands and that the 
plaintiff was only entitled to eollest rent, and 
on these points the parties joined issue. The 
plaintiff further set up a ease that in 1902 
the defendants being out of possession wrong. 
fully trespassed upon the plaint-lands in 
spite of his obstruction, and this forms the 
subjest of the seeond issue, Tha Distriot 
Munsif found against the story of dis. 
possession and held that it was utterly worth. 


. less. and yntroe. The Distriet Judge doe; 
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not refer to this point and itis unnesessary 
for us to deal with it further, 

On the question of law as to whetherin 
inam lands there isa presumption that the 
ossupansy right resides in the Inamdar or 
in his tenants the Distriet Munsif observed: 
“Ordinarily, the presumption is that in the 
cage of gemin lands and tnam landa the 
tenant in oeeupation has oesupany right." 
In support of this proposition he quotes the 
ease of Adusumulli Suryanarayana v, Acchutla 
Potanna (12). That was a desision by this 
Bench whieh followed a long course of 
previous rulings upon the point by this Court 
and also some by the Bombay High Court, 
It was reversed by the Privy Oonnoil in 
Suryonarcyana v, Patanna (1), and therefore, 
it san no longer be assepted as good law, 
The District Munsif also relied on certain 
observations whieh he quoted from 
Venkctanurasimha Naidu v. | Dandamud: 
Kotagya (13) to the effeot that aneient and 
modern Sovereigns in India did not set up 
more than a right to a sbare of the pro- 
duce raised by the ryofs in lands eultivat. 
ed by them, however mush that share 
varied at different times. This was & 
decision on tbe question of ossupansy 
rights in a Zemindari or permanently 
settled estate, and, therefore, those remarks 
however correst they may be, had no 
appliestion when they were pronounsed 
to the' right of tenants holding under 
Inamdars. 

The Distriet Judge stated that it was 
an elementary proposition ir law that the 
State granted only  sueh rights as it 
possessed, and those rights were only the 
rights to sollect revenue, and that the State 
did not slaimary right in the soil. This 
eannot be regarded as a sorrest statement of 
the law sinee the Privy Couneil deeisions in 
Adusumulli Suryanarayana v. Acchutia Potanna 
(12) and ` again in Upadrushita Venkata 
Sastrulu v. Dist Sectharamudu (2). In the 
last named' desision the Jndisial Committee 
have laid it down that there is no pre: 
sumption of law that an inam. grant of 
a village is prima facie a grant of the 
land revenue only. Their Lordships say 
that the determining fastors are the terms 


(12) 22 Ind. Cas. 839; 88 M, 608; 26 M. L. J. 99; 
16 M. L. T. 268. : : 

(18) 20 M. 209; 7 M. L, J. 251; 7 Ind. Dec. (N. g.) 
218. i 
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of'the partieular grant and the whole 
circumstances connected therewith. 

Both the Courts below thus started with 
an ineorreot soneeption of what had to 
be proved and on whom the burden of 
proof lay in sueh- oases, As the 
Privy Couneil haye declared that the terms 
of the  partieular grant are one of the 
fastors whioh must determine the rights 
of the parties, wa must look to Exhibit A, 
whish is a registration scopy: of the deed of 
gift taken from Oakes’ register where it 
was registered in 1809. The Distriat 
Munsif was inelined to throw doubts on 
the genuineness of this deed of grant, but 
the District Judge has presumed it to be 
a sopy. of the original and in the argu. 
ments before us its genuineness was not 
impugned. It is a record of a grant in 
1743 by the Maharaja of Mysore of the 
lands in suit to the plaintiff’: anaestor. It 
is deseribed as  Bhudana Sasanakramam 
whish implies that it was a grant of the 
soil; it confers powers of alienation by sale, 
gift, &s. with eight kinds of enjoymert and 
ten kinds of rights from generation to 
generation through son to grandson. It 
is diffisult to eonoeive how there sould be a 
more absolute grant of the Jand and every 
right sonnected therewith, Exhibit B, which 
is an extraot fromthe jamabondt assount of 
Fasli 1206 (A. D. 1797), sontaing a deserip- 
tion of the dry lands whish form a part of the 
holdings in this inom as nila manjam (nilam 
means land) and this is another indien. 
tion that the Inamdar had rights over the 
soi The District Judge refers to the 
olugu aesounts of the year 1799, Exhibit 
LVIIIA, whioh he thinks to contain indisa- 
tions that there were Goundans in posses- 
sion as tenants at that time. He is 
mistaker, however, in thinking that all 
the persons mentioned therein are Goundans., 
The doeument contains nothing to justify 
the assumption that whoever was sultivat- 
ing the land at that time had oosupansy 
rights in it. He also relies on the tnam 
register, Exhibit LX. This shows that 
the tenants in possession were paying 
Teerva. Teerva means rent, and the pay: 
ment cf-it -does not indieate that those who 
paid it had  oesupanoy rights. Exhibit U 
is another dceument referred to by the 
Distrist Judge. It is a statement taken 
at a time when the inam waa‘ under: 
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attashment by Government from some of 
the resident tenants by the Tahsildar of 
Dindigul. If anything, this dosument 
. supports the plaintiffs elaim, beeause the 
deponents stated that they had only the 
right of enjoyment without any right of 
sale or mortgage. They alleged that they 
had been enjoying the lands for five 
generations and that they were unwilling 
to surrender the lands, but they did not 
assert any ownership or oscupansy right 
therein. 

It is unnesessary to sonsider all the 
dosumentary evidenee in tha sase besanse 
it appears that in 1900 the Government 
desided to resume this inam and impore 
full assessment and to grant a ryoiwar 
patia. They granted a ryoiwari patia to 
the plaintiff, although it appears that the 
defendants also applied for patta under 
Exhibit R. In a very resent oase decided 
by the Privy Counsil in Sefuroinam Adyar 
vy. Venkatachala Goundan (14) the plaintiff 
held a patta from the Government and aned 
for reeovery of possession of the land in 
his potia, the defendants admitting that 
they held under the plaintiff. Their 
Lordships held tbat the defendanta muat 
fail unless they ewald prove a permanent 
tenansy or an cecupaney right in them- 
selves. They observed that permanenae is not 
a universal and integral incident of an under- 
ryot’s holding; and, if elaimed, it must 
be established and that might be done 
by proving a sustom, a eontrast or g 
title, and possibly by other means. In 
Ponntah Nadan v. Detvanot Ammal (15) tha 
learned Chief Justice and Seshagiri Aiyar, J , 
after reviewing the history of the ryctwaiz 
settlement, have laid it down that in 
lands so held the presumption is that ite 
ryotwart patiadar is the owner of the lard 
and the burden lies on the tenants wlo 
alaim a permanent right of oeoupanoy to 
prove it. This prineiple was followed in 
Aiyappa Naicker v Medai Tholavot Thirumala- 
yoppa Mudoliar (16) desided by my learned 
brother and Napier, J. In it Napier, J, 


.(14) 86 Ind, Cas. 11", (1920) M, W. N. 6L, 
ilL W, 899: 77 M. L T.10?; 8: M L. J. 476; ?2 Bom. 
L. R. 578 18 A, L. J. TT; 43 M. 667; 47 I A. 76; 26 U, 
W. 485 PO), 

(15) 62 Ind. Cas, 247; 86 M. L, J. 463; 9 L., W. 
453; 26 i, L. T. 811, 

GA 62 Ind. Oas. 986; 37 M, I4 J, 288; IO L, W, 7; 
41919 M, Wy N 005. 
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throws some doubt on a desision by 
myself and Krishnan, J., in Ohandrosek) aras 
mami v. Nasnor Ammal (17), with due 
respeét his oriticisms seem to me to be 
undeserved. We did not lay down any 
principle either for or against all tenants 
holding under a ryotwart pottadar, but we 
stated, when a person seeks to ejeet another 
from possession on the ground that the 
defendant is a tenant whose tenaney has 
been terminated, the burden at the out- 
set falls on the plaintiff to lay the founda- 
tion of a anit for evistion by proving that 
he bas a right to ejest, and this he may 
do by establishing a prims facie casa of a 
terminable tenancy whieh is unaffeated by 
any defense of permanent tenancy set up 
by the defendant, for proving whieh the 
burden lies on him. This principle seems 
to be as gooi law to-day as it was when 
Venkatectordu v. Kandappa (18) and the 
judgment (in Sesond Appeal No. 192 of 1879) 
in the foot note to Kitie Hegattht v. Okan. 
namma Shetiaths (19) were pronouneed, and 
is not affested by the ruling of the Privy 
Counsil that when the landlord’s title is 
sonoeded the burden lies on the tenant 
to prove that he has a permanent tenanoy 
or oseupapey right, 

In the present ease the faot that the plaint- 
iff now holds a ryotwart patta strengthens 
his ease that the ooenpaney right has always 
been with him, and the defendants have 
entirely failed to prove that they have, either 
by grant, by contraat, or by presoription, 
acquired a permanent ocoupaney right. 

There was no issue framed in the enit 
upon the question whether the defendants had 
by long enjoyment established a preseriptive 
right of oscupansy, but tbe District Munsif 
sonsidered that they had aequired aright by 
preseription in eonsequenoe cf their assertion 
of right in 1881 in the statement, Exhibit U, 
and the District Judge agrees with him, But, 
as I have already pointed out, there was no 
assertion of an oaeupansy right in Exhibit U, 
but only an assertion of an intention to eon- 
tinue in enjóyment, until evioted. It was 
impossible to complete a title by presaription 
against the Government in leas than 60 years. 
The defendants were mere under tenants of a 


Government peíitadar sinse 1901. 
UD 48 Ind, Cas 977; 7 L. W. 194; (1918) M. W, 
219. 
(18) 16 M. 95; 6 Ind. Deo, (N. s.) 416, 
(19) 80 M, 628, 


* 
PE d 


Vel, LXI 
LATO v. ZIPRI. 


In paragraph 36 the District Munsif men. 
tions that no notise to quit has been given but 


the defendants did not take any objeetion to 


the suiton the ground of want of notias and 
there was no issue on the point. 


rent to the plaintiff sines the patta was granted 
to him in 1:01, If they were in possession 
88 tresvassers, it was unnesessary that the 
plaintiff -honld give them a notice terminat 
ing their tenansy. 

In the result, I think we must allow the 
apperls and reverse the desisions of the Courts 
below and grant a deoree as prayed for by the 
plaintiff in paragraph 17, clauses (1) and (2) 
of his plaint. Eash side will bear itaown 
sosts throughout. Six months for removal of 
superstruetures. 


M, 0, P. 
Appeals allowed, 


NAGPUR JUDIOIAL COMMISSIONER'S 
COURT. 
MisOgLUANEOUS C1vi1, APPWAL No, 45 
or 1919. 
Auguat 4, 1920. 

Fresent : — Mr. Kotval, A. J. C. 
LATU—DaFEsSpvAaT— ÁPPELLANT 
versus 
Z'PRI—P.»oxr rr RESPONDENT 

Civil Procedure Cone 
Bes judicata —Erroneons decision, whether operates as 
res judicata. 


A decision though erroneous in law operates as res 
judicata, 

Parma Saov., Gobrya, 14 C.P. L.R. 109, fol. 
lowed. 

Appeal against the order of the District 
Judge, Chhindwars, in Oivil Appeal No. 109 
of 1919, dated the 19th November 1919. 

Mr. M. B. Kinkhede, for the Appellant. 

Mr. G. L Subhedar, for the Raspondent. 

JUDGMENT,.—Tne plaintiff respondent, 
Zipri's deseasei husband, aud his brother, 
the defendant appellant, were eo tenants of 
sertain oaseupanoy fields The defense is, 
that Zipri's previous Suit No. 243 of 1911 
for partition of the same fields was dis. 
missed on the ground that .no partition 
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eould be alaimed of agrisultural tenancies 
in the Central Provinces, There seems to 
be a aorflist of opinion on the point whe- 
ther a eo-tenant of an agrieultural holding 
in these Provinees ean enforee a partition 
through Court, buf it is unnesessary for me 
to deside the question in this sass, as, in 
my opinion, the plaintiff's anit is barred by 
res jud cia In the previous suit the Appel- 
late Court held that “a elaim for partition 
of tenaney lands was nottenable,” and on 
that ground dismissed the plaintiff's anit. 
Even if erroneous in law, this dasision 
operates as res iudicata: Parmu Soo v, Gobrya 
(1). I am, however, referred to Brsheskar 
Das v. Ram Frasad (2), where it is stated 
that "the right to enforsa partition ig a 
legal ineident of a joint tenansy, and mo 
long as sneh tenaney subsists ao long may 
any of tLe joint tenants apply to the Court 
for partition of the joint property " In that 
ease the plaintiff's former suit for - partition 
was dismissed for default and further suit 
was held to be tenable on the ground that 
the parties still continued to be interested in 
tbe joint property. It is to be noted that, at 
the time of the sesond anit, joint tenaney is 
assumed to subsist as it did before the prior 
suit with its legal insident ofa rieht to 
elaim partition and uvaffeeted by anything 
desided in that snit. Here the effeot of 
the previous suif was to deslare the joint 
tenaney to be without the legal ineident 
of the right to elaim partition. The plaint. 
iff, therefore, in her present suit is unable 
to assert that she is still interested as a joint 
tenant with the ordinary legal insident of the 
right to elaim partiticn. This may beg 
wrong desision, but if operates ax res sudicrza 
all the same. I hold that the question of the 
right of the plaintiff to olatm partition ia res 
judicata and the plaintiff's guit is unten. 
able. 

The appeal sueseeds. The order of the 
lower Appellate Court remanding the ease for 
further trial is set aside and the deares of the 
Munsif dismissing the plaintiff's suit ig 
restored. Costs in all Courts to be paid by 
the plaintiff respondent. 


Appeal allowed, 
(1) 14 C, P. L. B. 109, 
(2) 28 A. 627; 3A L. J. 879; A. W. N. (1906) 142, 
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KULLA MAL t, UMRA. 
LAHORE? HIGH :COURT. 
SECOND UIWIL APPEAL No. 2525 or 1920. 
Marah 8, 1921. 


Preseni:—Mr. Justice Martineau. 
KULLA MAL AND-OTBER8 —PLAINTIFFA—- 


APPRLLA:TS ` 
tersus 
UMRA AND ANOTHER— D EFENDANTS — 
RE PONDENTS, 
Caveat - emptor, doctrine of, appliczbility of— 
Occupancy ' rights, sale of—Landlord, consent of, 


absence of—Sale set aside—Purchaser, whether can 
recover, money paid by him--Qontract Act (IX of 
1872), s. 65, applicability of. 


A purchaser of ocoupancy rights who knows at 
the time ofthe purchase that the landlord has the 
right to get the sale set aside, purchases the 
rights at his own risk, unless the vendor cove. 
nants to the contrary.: and in the event of the sale 
being set aside .at the instance of the landlord 
and the purchaser being ousted by the latter, 
the purchaser caunot recover from his vendor the 
money paid by him. 

Section 65 of the Contract Act has no applica- 
tion to such a onse so long as the possession of 
the land is not restored to the vendor. 


Segond . appeal from the déaree of the 
Diatriet Judge, Ferozepore, dated the 3rd Sep- 
tember 1920, reversing that of the Maunsif, 
First Class, Moga, Distriet Ferozepore, dated 
the 30th April 1920. 

Lala ‘Fakir Ohand for the Appellants. 

Mr. Mukand Lal Furt, for Dr. Nand Ll, 
for the Respondents. 


JUDGMENT.—The defendants, who were 
oseupausy tenants of certain land, sold their 
ossmpaney rights to the plaintiffs for 
Ra. 600, The landlord, who had not sonsent. 
ed to the sale, sued to bave it set aside, 
obtained a desres, and got possession of the 
land from the plaintiffs, The latter have 
saed to resover the Rs. 600, whieh they paid 
for the land, with interest. 
gave them a decree, but on appeal tho 
Distriet Jndge has dismissed the suit, holding 
that the: rule of ca eat emptor applies, and 
that, although the plaintiffs may possibly be 
entitled to a refund of the purehase-money 
if the defendants susseed in getting baok the 
land from the landlord, they:-are not entitled 
to it as matters stand at present. 

The plaintiffs have filed A ‘sesond appeal in 
this Court, 

I The learned Distrist Judge'a desision is, in 
my opinion, eorreat. The plaintiffs must, 
ga he observes, be held to have purehased 
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the ossupanoy rights. with the knowledge 
that the landlord had power to eet aside the. 
sale. It was held in Hira Nand v. Mahia 
(1) that, whére spurshaser of immovenable 
property knows at the time of the pürehase 
that a third party professes to haya the 
proprietary right, he buys the disputed title 
at his own risk unless the vendor. sovenanta. 
to the sontrary, and that if the third party. 
makes good his title and ousts the purehaser, 
the latter eannot resover the money paid: 
or claim relief from his vendor. 1 see no 
reason for differentiating between tho sase 
of a sale by a person without a title and a 
ease like. the present; in whieh the asle, 
though effeoted ‘by a person having -a good 
title to the property, is liable to be set aside 
at the instanae of a third party, Wastra 
v. Shadi Khan (2) was a sase of the latter 
kind, It was there held that when land was 
sold by the owner to a person who had no 
right of pre-emption, and both parties to the 
sale were aware that it was liable to be 
transferred to a  pre-emptor, the original 
purchaser was not entitled, in the absense 
of a contract to that effect, to recover from 
his vendor any defisiency between the prises 
paid by. him and the prise decreed to be 
paid by the pre-emptor. Itis eontended on 
behalf of the appellants that they are entitled 
to a refund of the purehase-money under 
section 65 of the Contraet Ast, which pro. 
vides that when a sontrast besomes -void a 
person who has reseived any advantage under 
gush sontrast is bound to restore it. The 
contract between the parties has, no doubt, 
besome void, but the defendants sannot.be 
said to have received an "advantage" 
under it when they have parted with‘ their 
land in. sonsideration for the money.-they 
received from the plaintiffs, and have not. 
yet got it bask. They may have a right to 
get. it back, but until they actually get 
if, sestion 65 of the Contraeb Ast has, it 
appears to me, no application. 

I agree, therefore, with the lower Appel. 
late Court that, in aocordanse with the 
rule of carsat emptor, the plaintiffs are not, 
as matters stand at present, entitled to a 
refand of the money whioh they paid to the 
defendants for the land, The appeal ia 
assordingly dismissed with sosts, 


Appeal dismissed, 
(1) 90 P. R 1876. 
(2) 07 P, R. 1881, 


Tal DXi] 
ABDUL GHANI Y. BAREIA. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civi, ÁPPRAL No, 424 or 1919. 
September 8, 1420. 
Presint:—Mr. Maonair, A. J. C, 
ABDUL GANI—Descane-Hotper— 
APPELLANT 
teraus 
BARK (A—Jung went. Depron — RESPONDENT. 
Qivil Procedure Code (Act V of 1908), s. 93— 
Minor appellant —Representation by guardian different 
from the one in the lower Court—No objection in 
Appeliate Qowrt— Decree, whether valid. 


A minor filed an objection in execution proceed. 
ings with D as next friend. In the appeal against 
the order in those proceedings, the minor was re- 
presented by another person. No objection was 
raised as regards the guardianship. In second 
appeal it was urged the appellate order was a 
nullity because the minor was not represented by 
the guardian appointed in the execution proceed. 


lngs: 

"Held, that section 99, Civil Procedure Code, pre. 
cluded the Court from reversing the decree on that 
ground, 

Appeal against the judgment of the 
District Judge, Wardha, in Civil Appeal 
No‘ 35 of 1919, dated the 21st June 1919. 

Mr. Atmaram Bhogwant, for the Appsllant, 

JUDGMENT,—The respondent, a minor, 
filed an objection in exeeution proesedings. 
When this objestion was desided a Pleader, 
Mr, Deoras, was his next friend. He ap- 
pealed against the order dismissing the 
objection, He was under the guardianship of 
another person. No cbjection was taken 
in regard tothe guardianship and his appeal 
was suceessful. 

In second appeal I am asked to hold that 
the appellate order is a nullity because the 
objestor was not represented by the next 
friend duly appointed in the original pro- 
eeediugs, Sestion 99, Civil Prosedure Code, 
precludes me from reversing the deeree on 
this ground. The sesond ground of appeal 
eannot succeed; it is quite slear that the 
respondent is a defendant against whom a 
suit has been dismissed, although in the 
decree it is stated that he was discharged. 
On the third ground it ia suffisient to state 
that the learned District Judge has believed 
the evidence given by the objestor.. There 
-is nothing to indisate that the learned Dia. 
- triot Judge sonsidered that the onus was on 
the decree-holder. The appeal fails and is 
dismissed, Costs on the appellant. 


Appeal dismissed, 
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MADRAS HIGH COURT. 
APPEALS AGAINST Ogpers Nos, 290, 291, 293 
or 1919. 

February 20, 1920." 
Present i— Mr, Justice Sadasiva Aiyar 
and Mr Justice Spencer. 

In A. A. O. No 2 0or 1919 
KUMARASAWMY PILLAI 
AND aNOTHER—Derevpants Nos. 5 AND 6 
— APPELLANTS 


Ix A, A. O. No. 291 or 1919 
RAJARATHNAM PILLAI 
AND ANOTHER—DeErenpdants Nos, 2 AND 3 
— APPELLANTS 
In A. A. O No, 293 or 1919 
SESHAMMAL—Dzeraenpant No, 4 
— APPELLANT 
VETSUS 
S, PASUPATHIA PILLAI 
ARD OTHERS—P LaINTIFFS AND DeFENDANTS 
Nos, 1 to 3 — RESPONDENTS, 


Civil Procedure Code (Act V of 1908), O. XL, v. 1 
(2) —Trust property, leose of, by trustees—Lease lor u 
term — Default in payment of paddy rent — 3tipulae 
tion for lessor’s re-entry on default—Collusion, allega- 
tion of, between some of lessors, trustees and lessees 
—Appvintment of Receiver—Court, jurisdiction of, to 
oust tenants and put Recewer in possession, on in- 
terlocutory application—‘Any person’ in r. 1 (2;, 


meaning of. 


The trustees of temple properties leased them 
for aterm on condition thatif the lessees made 
default in payment of rent on the prescribed dato 
the lessors could re-enter. One of the trustees 
brought the present suit, impleading the other 
trustees and the lessces as defendants, to cancel 
the lease-deeds on the ground that the other 
trustees got the leases for their benefit from the 
lessees who were their creatures and that, acting 
in collusion with them, the lessees made large 
default in payment of rent, which was payable in 
paddy: he also applied for the appointment of a 
Receiver with powers to take possession of the 
property: the Court gave the lessees time to pay 
the rent and warned them that, on default, a 
Receiver would be appointed. The lessees having 
failed to pay the rent on the prescribed date, a 
Receiver was appointed : 

Held, (1) that, so long asthe lessees were trying 
to withhold the rents due by them tothe temple, 
the appointment of a Receiver under Order XL, 
rule 1, Civil Procedure Code, was desirable, but 
that it was open to them to give security and have 
the order vacated; [p. 607, cols. 1 & 2.) 

(2) that, on an interlocatory application, the 
tenants could not be ousted and the Receiver 
allowed to take possession of the property. [p. 607, 
ol 2.4 
: Under Order XL, rule t (2) the Court has full 
power to put- the Receiver appointed vy it in 


-— r 
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KUMARASAWYY PILLAY t£, PASUPATHIA P)LLAI, 
possession of the properties. removing any of the 
parties tothe suit from such posession, but the 
rule prevents the Court from ejecting a person 
not a party to the suit unless some one or more or 
all of the parties to the suit have such a right [p 60/, 
col. 2 
P Spencer, J.—By the appointment of a Re- 
ceiver a: ourt is not authorised to remove from 
the possession or custody of property any 
person whom auy party to the suit has not a 
present right to remove. The words ‘any person 
in Order XL, rule : 12, Civil Procedure Code, are 
not confined to persons who are not parties to the 
suit. The power to enter upon the land by the 
Receiver is one that would have to be obtained by 
a decree in a suit for ejectment against the lessees 
unless the lessees agree to surrender voluntarily 
The possession cannot be given and the terms of 
the lease practically altered by the deivoe of 


making the tenants parties to a declaratory suib. 


[p. Gur, col. 2 ] 

Appeal against the order, dated the 7th 
of Ostober 1919, of the Court of the Subordi- 
nate Judge, Kumbakonam, in Interlosutory 
Applisation No. 491 of 1919, in Original 
Snit No 9 of 1919. 

Messrs. K. Srinivasa Atyangar and K, 
Narasimha Iyengar, for the Appellants. 

Messrs. K. Bashyam Atyangar, K. V, 
Rrishnaswamt Iyer and R, Krisinasawme 
Iyengar, for the Respondents, : 


JUDGMENT, 

“SADABIYA Atyar, J.— These are appeals 
against the order of the Subordinste Judge 
of Kumbakonam appointing a Reseiver for 
the lands belonging tc Pasupatheswara 
Swami temple near Kumbakonam. The 
plaintiff and the defendants Nos. 1 to 3 are 
the four hereditary trustees of the temple. 
The defendants Nos. 4, 5 and 6 have eash 
executed a separate registered rent-deed in 
favour of the plaintiff and the defendants 
Noa. 1 to 3 jointly; eaoh of the former has thus 
besome the sole lesses of one set of lands 
belonging to the temple. The plaintiff 
alleges in his plaint that these leases were 
really taken for the benefit of the defendants 
Nos, |, 2 and 3 respestively by their 
creatures defendants Nos. 4, 5 and 6; 
that he did not eonsent to aesept the rent- 
deeds whieh stand in his name also ; that 
defendants Nos. 4, 5 and 6 are persons of no 
status or property, and that the leases should 
be avoided as they were given by the 
defendants Nos. 1 to 3 in breach of trust. 
' The leases provided for payment of instal- 
ments, of paddy rent in the month of 
November (after the Karavai harvest), and in 
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the months between January and April 
(after the Samba harvest), a small sam in 
oash being also payable for the rest of 
Punja lands. 


As regards the rent payable between 
January and April 1919 under the reat- 
deeds, the defendants Nos. 4, 5 and 6 hava 
made default to tha following extent, 
respectively, according to the tenor of the 
lease deeds. The fourth defendant has 
defaulted to pay about Ra. 4,714 of the rent 
due by him, the fifth defendant has made 
default to the extent of about Hs, 5,554, 
Sixth defendant has made default to the 
extent of about Ra. 5,052. The rent-deads 
provide that, if default is so made, the 


“temple ean enter into possession without 


referense to the term of seven years (ending 
onthe 30th January 1925) mentioned in the 
rent-deeds. The plaintiff had applied for the 
appointment of a Reasiver in January 1919 
itself. Mr, C, V. Visvanatha Sastriar, tho 
then Subordinate Judge, passed an order on 
that petition on the 4th  Fabraary 1919, 
Paragraph 9 of the order is na follows: “Ii 
therefore, order defendants Nos. 4, 5 and 6 
do pay out of the rents due by them” (to 
the trustees) ‘under their respestive lease. 
deeds 450 kalıms eash to defendants Nos. 1, 2 
and 3, Therest of the rents due to them” 
(that is, the trastees) "will bawa to be paid by 
them into Court. The paddy rent dus by 
them will be converted into money, the 
paddy being sold by them (after giving 
proper notiee to the plaintiff) to the person 
who offera the highest price, the money rent 
dae by them will alao be paid into Court. 
In oase the defendants Nos. 4, 5 and 6 do 
not obey the sonditious imposed on them by 
this order, they will render themselves 
liable to be removed from possession and a 
Receiver will have to be appointed in respest 
of the properties.” As I said, this order 
was passed on the 14th February 1919. The 
defendants Nos. 4, 5 and 6 have sommitted 
ihe further defaults in making payments in 
&esordanse with this order to the extent of 
fifteen thousand and odd rupses, as already 
state], Soa further application was made 
by tha plaintiff for the appointment ofa 
Reseiver and Mr. Viswanatha Sastriar’s 
sussessor passed the order, dated 7th Obtober 
1919, against whieh these appeals have baen 
filed.‘ No doubt, as the Subordinate Judge 
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Says, "the matter has to be  deoiled on 
broad fasts made ont p-ima f cie and not 
enteriog into detail: at this stage.’ The 
defendants Nos. 4 to 6 have not asted 
up to theorder of the 14th Febrnary 1919 in 
whish they were warned that a Reosiver 
would ba appointed, and that they would be 
ajested if they did not obey the order. 
Their exsuse for disobsdienos is that they 
hoped against hope that they would be able 
to obtain from the Samba harvest sufficient 
paddy to pay the rents due by them sosord- 
ing to the rent-deeds executed by them but 
they found that they were able to realisa 
only mush less and that, assording to the 
sustom in the Tanjore D.strist, they were 
entitled to sali upcn the temple to harvest 
theerops whish ware balow the usual yield 
to give the lessees some portion and totake the 
balanos as fully satisfying the temple’s slaims 
for rent of the year. Treating the matter on 
the broad fasts made ont, prima ficte I am 
not inslined to hold that tbe` defendants 
Nos, 4, 5 and 6 have rut fcrwa‘d a sufficient 
exouse for disobeying the order of February 
1919. On thə eovenants in the rent-deeds, 
they san be sjested and the temple san 
enter upon the lands in their possession, 
Having regard to these fasts, the Subordinate 
Judge thought that the interests of the 
temple trust were being jeopardised by the 
quarrels between the trustees and by the 
lessees taking advantage of snah quarrels to 
withhold the rents (a very large sum) due 
by them to the trust, He, therefore, son. 
sidered, (to use the language of Order XL, 
rule l in the Civil Prossdure Code), that it 
was jast and eonvenient to have a Reseiver 
appointed, so that the large portion of the 
extensive insome of the temple may be 
directed and turned into channels so as to 
be useful and bansfisial to the temple, viz., 
for the discharge of the debts, ote, As 
regards the questions: (1) Whether the 
defendants Nos. 1 to 3 are the real lessees 
themselves; (2) whether the plaintiff aon- 
sented to the lease as alleged by the 
defendants, and (3) whether the leases 
wers granted for mush lower rents than are 
reasonable, all these questions oaannot bə 
answered even provisionally at this stage on 
the resords as they stand. Bat onthe broad 
ground that, clearly, the interests of the trast 
ara anyajw osing jeopa^dised I think the 
appointment ofa Rsasiyar is -desirable so 
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long as the defendants Nos. 4 to 6 are 
trying to withhold the renta due by them to 
the temple, assuming in favour of the 
defenda: ta that the rent.desda executed by 
them are valid, the grounds urged by them 
for withholding payment of the large 
balanse of rents due by them being prima 
fac.e of a very weak charaster, The only 
modifisation in the lower Court’s order 
whish 1 am, therefore, inslined to make is 
that, if the defendants Nos. 4, 5 and 6 give 
suffisient seaurity for the arrears due by 
them respectively, that is, (approximately) 
of the valne of Ra. 4714, Rs 5,004. 
and He, 5,052 and also for the Kuravi 
rents due by them on the 30th November, 
namely, (aoproximately), of the value of 
Rs. 1,750, Ra, 1,625 a.d Ra 1,225 respeatively 
within one week of the date of the receipt 
of the order herein, to the patisfastion of 
the Subordinate Judge of Kumbakonam, 
the order appointing a Receiver shall remain 
in suspense. The Sabordinate Judge shall 
have power to extend the time on good 
grounds fora further period not exeeeiing 
one week, if they pay the amounts of all 
these rents within the 31st January 1920 
into the Court, the order appointing a 
Reseiver will stand cancelled, The security 
to be given by each of the defendants 
Nos, 4,5 and 6 will be separate and the 
Suspension or oancellation of the Reseiver 
order will also take effest separately in 
favour of that partisular defendant who 
gives sesurity and as regards the respeotive 
lands in his possession separately. 

As regards Order XL, rule 1 (2), Civil 
Procedure (ode, the Court has fall power 
to put the Reoesiver appointed by it in 
possession of properties, removing any of 
the parties to the suit from sueh possession, 
A party has always the right to remove 
himself from possession even if Order AL, 
rule 1 (2) applies to a ease where possession 
is not with a third party. Order XL, 
rule 1 (2) prevents the Court from ejeoting 
& person not a party to the suit unless 
some one or mre or all of the parties to 
the suit have suen a right. This was beld by 
myself and Tyabji, Jin Appeal aga.nat Order 
No. 8 of 1912. That the plaintiff, even if 
he sueseeds, oan only get joint possession 
with defendants Nos. 1, 2 and 3, and does not 
pray for ejesting them has, in my opinion, 
nothing todo with the power of the Court 
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to appoint:a Receiver to take possession 
of the properties on behalf of all parties 
or a single party who might be entitled 
to possession in the result, [See Venkata 
Ra‘gopala Surya Row v. Basivi Reddy (1) 
where Oldfield, J., and myself held that at 
the instanee of a simple mortgage-deoree- 
‘holder who was not entitled to posses. 
sion at all a Heoeiver oan boe appointed in 
anu aporopriate ase dispossessing the 
owners 

The defendants Nos. 4 to 6 shall not remove 
the paddy harvested from the lands inelud. 
ed in their respestive leases from the 
“threshing floor before they furnish security. 
The applieation to appoint the defendants 
Nos, l to 3 themselves as Reesivers is 1n any 
event rejested and their appeal (Appeal 
against Order No. 291 of 1919) is dis- 
missed. The lower Court's order as to 
sosts will stand. The parties will bear their 
respeotive sosts in this Court. The cases 
are adjourned for further orders for two 
weeks for the lower Court to report if 
seourity has been furnished. | 

SPENGER, J,—Mr. K. Srinivasa Aiyangar, 
who appeared for the defendants Nos, ô and 6, 
who are the appellants in Appeal . against 
Order No, 290 of 1919, conseded that he 
bad no objections to the appointment of A 
Reseiver for the collection of rents provided 
that the leases under whish his clients are 
in occupation of sertain portions of the guit. 
property were noi annalled pending the 
result of the suit and provided that aetual 
possession was not taken by the Reoeiver. Lt 
‘a a ourious {hing that in this guit in 
whieh the plaintiff sued for having sertain 
lease-deeds declared to be nominal trans- 
astions not binding on the temple and for 
getting them cancelled, he (the plaintiff) 
should now invoke the authority of those 
very same lease deeds which in his plaint 
he impugoed as sollusive and invalid and 
should seek fto enforce that condition of 
the leases which provides that, on failure 
to pay the rent by the due date, the 
lessors may enter upon. the lands without 
taking the permission of the lessees and may 
regard the lease deeds as eanselled. The 
plaintiff cannot be allowed to blow hot 
and sold. If the lease-deeds are valid, 


s | ; 1914) M. W: N, 
re (15 26 Ind. Cas. 986; 1 L. W, 785; ( 
wa M. L. T. 407, 20 M. L. J. 457, 
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then his suit fails and must be dismissed 
and the applieation for the appointment of 
& Reseiver must go with it. If the lease. 
deeds are invalid, then the plaintiff must 
Bhow by what right he olaims to enter 
into aetual possession of the temple-lands 
in opposition to the will of the majority of 
the trustees, without  notisee, and without 
bringing a suit for ejeetment of the persona 
in present ossupation. By the appointment 
of a Receiver a Court is not authorised 
to remove from tbe possession or oustody 
of property any person whom any party 
to the suit has not a present right to 
remove, [see Order XL, rule 1 (%), Civil 
Prosedure Code]. The worda ‘any person’ 
are sufisiently wide and, in my opinion, 
shovld not be sonfined to persons who are 
not partiea to ths suit as was held in an 
unreported sase of this Oonrt (Appeal 
against Order No. 8 of 1912); but even 
if this is implied by those words, I oon- 
sider that it would not be just and son. 
venient that a plaintiff shonld by a side 
wind, so to speak, throngh the meana of 
an interloentory applieation, get more than 
he sould get if he finally snesesded in his 
suits, The power to enter upon the land 
by the Receiver is one that would have 
to ‘be obtained by a deeree ina suit for 


ejestment against the  lessees of the 
. defendants Nos. 1 to 3 unless the lessees 
agreed to surrender possession volun- 
tarily. 


The plaintiff and defendants Nos. | to 3 are 
hereditary trustees. One trustee has no 
rigbt fo ejest another trustee at his pleasure, 
He must, with leave of the Advooate-Genoral, 
bring a suit for removing the other trustees 
or for framing a scheme for management 
of the trust. Till this is done, he has 
no ‘present right’? to remove them from the 
possession of the suit properties. The 
present suit is only fora deslaration of the 
plaintiffs title fo joint possession with 
defendants Nos. 1 to 3. He sannot be given a 
relief that would be ineonsistent with that 
prayer in paragraph 22 (b) of his plaint. 
The Receiver, when appointed, would be 
invested with sush powers as now exist in 
the parties and he sannot be given any 
higher rights than the parties a£ the present 
fime possess against their tenants. The term 
of the present lease deeds has not expired 
and it would require the sonsurrense of 
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the majority .of the trustees to alter them. 
Sueh objections cannot be oversome by the 
mere devise of making the tenants parties 
to this deslaratory suit, I am of opinion 
that, in the present state of things,the Raeeiver 
should not be put in actual possession of the 
property, 

The diffiaulties whioh arose owing to the 
alleged failure of esrops have led to the 


present applioation of the appointment of. 


a Reseiver owing iodefendants Nos. 4 to 6 
falling into arrears with their rent, In the 
previons proeeedings the former Subordinate 
-Judge put defendants Nos, 4 to 6 on terms 
acd ordered that if the defendants did not pay 
certain sums into Court, a Reeeiver would 
have to be appointed in respeot of the pro- 
perties. As they did not appeal against 
that order and as they have made default 
owing, as they allege, to failure of orops, 
they cannot entirely be  exsused from the 
aonsequences of their default, and, therefore, E 
am prepared to agree with my learned brother 
that the order of the lower Court as to 
the appointment of a Receiver may be up- 
held, subjest to the condition atated in his 
judgment that, if the parties give proper 
security within a week, that order will 
stand vacated. But I think that, if the 
condition is unfulfilled, and a Reseiver is 
appointed he should not be allowed to dis- 
turb the actual possession of defendants Nos. 4 
to 6, nor does the lower Court's judgment 
" appealed against provide for hia doing so. 
lagree that the appeal of defendants Nos. 1 to 3 
to be themselves appointed Heseivers should 
ba dismissed. 





These &ppesls aoming on for final hearing 
this day, after reosipt of the reports oalled 
for from the Subordinate Judge of Kumba- 
konam in pursnanee of the order contained 
in the above judgment and of the order of 
this Court herein, dated 2nd Deeember 
1919, suspending, till 3let January 1920, the 
order of the Court of the Subordinate Judge 
of Kumbakonam, dated 7th October 1919, in 
I. A. No. 491 of 1919 in Original Suit 
No, 9 of 1919,appointing a Resoiver only 
in respsot of the lands leased to ths appel. 
lauts in Appeal against Order No. 290 of 
1919 (Defendants Nos, 5 and 6 in Original 
Sait No. 9 of 1919) and not suspending the 
said order of tho lower Oourt as ragards 
the lands leased to the appellant in Appeal 
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against Order No, 293 of 1919 (fourth defend- 
ant in Original Suit No 9 of 1919) and calling 
for a report from the Subordinate Judge of 
Kumbakonam to be submitted, within 7th 
February 1920, as to whether all or any of tha 
said defendants Nos. 4, 5 and 6 have paid 
the amounts of the arrears of the rents due 
by them mentioned in the above judgment 
the Court delivered the following 

JUDGMENT,—By our order of 17th 
Ootober 1919, it was not intended to deside 
that the lessees are liable only for the amounts 
mentioned approximately therein, or that they 
were not to be Hable for interest, Nothing 
has been desided on the question of mutual 
liabilities or rights. 

As the amounts mentioned in the order 
have been deposited by defendanta Nos. 4, 5 
and 6, the order appointing a Heseiver is 
set aside, as regards the landa in the posses: 
sion of these defendants alone. 

There will be no order as to sosts in Appeals 
against Order Nos, 290, 291 of 1919. The 
plaintiff will get his costs in Appeal against 
Order No. 293 of 1919 from the appellant 
therein, 

M, O, P. 

Decres varied, 


LAHORE HIGH COURT, 
Seoonp Civic APPEAL, No. 1541 or 1916, 
Maroh 8, 1921. 
Present:—Mr. Justice Leslie-Jones and 
Mr. Justice Broad way. 
PRITAM SINGH, MINOR, AND ANOTHER — 
DEFENDANTS— APPELLANTS 
versus 
Musammat DHARM. KAUR AND oTHERS— 
PLAINTIFFS, AND Musammat FATIMA BIBI 
— DEFENDANT —- Eg3PONDENTS. 
Muhammadan Law—Wakf, how constituted — Dedi. 
cation, proof of—'Urs', holding of, whether proof of 
dedication. 


While no particular formality or ceremony is 
necessary to makea dedication as wakf complete, 
there must be clear proof that a declaration of wakf 
has really been made and this should not bo 
hastily presumed from casual remarks let fall in 
conversation unsupported by acts and conduct. [p. 
812, col. 1.] 

In the absence of any proofof a direct dedication 
the existence of a wakf may be established by proving 


es 
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that the property has been treated as wak for a large 
number of years. The mere fact, however, that an 
ure is held at which offerings are made and the 
poor are fed is nobsuffcient by itself to warrant 
an assumption that a dedication had originally been 

made. [p. 612, cols. 1 & 2.] 


Second appeal from the deeree of the Dis- 
triot Judge, Ludhiana, dated the 3lst March 
1916, eonfirming that of the Subordinate 
Judge, First Olass, Ludhiana, dated the 
12th April 1915. 


The Hon'ble Pandit Sheo Narain, R, B., for 
the Appellants, 


Lala Mott Sagar, R S., for Respondents 
Nos. 2, 5 and 7, and Sayad Mohsin Shah, for 
Respondents Nos. 6 and 8. 


JUDGMENT,.—On the 24th of June 1913 
S, Kehr Singh aad others (Jats) instituted 
a suit against Mal Singh and Jagat Singh, 
sons of Abha Singh, Musammat Fatima Bibi, 
widow of Shah Hussain, and Musammat 
Mubarik Bibi, widow of Akbar Shah, in 
whish it was prayed that the first two de- 
fendants beejeoted from certain land specified 
in the plaint. It was averred that the 
ansestors of the Jat plaintiffs had, some 132 
years before, made a gift of the land in suit 
to one Daulat Shah, a fagir and pious 
darwesh, in sharity and by way of dharm 
arth; that Daulat Shah had remained in 
possession of the land during his lifetime, and 
after his death the land so gifted had been 
set apart for the erestion and upkeep of a 
shrine whish was to be maintained from the 
insome of the gifted land. Farther, that on 
the death of Daulat Shah his heirs aontinued 
in possession of the said wakf property as 
managers of the shrine and  sarried 
out the objests of the wakf. It was 
then averred that Mal Singh and Jagat 
Singh were in possession of the land in 
“suit and elaimed to be entitled to remain in 
possession as purebasers from Shah Hussain, 
.& dessendant of Daulat Shab, but that the 
sale to them was fictitious, without sonsider- 
ation and for no lawful necessity. Musam. 
mat Nadira Begam, the daughter of Akbar 
Shah, a deseendant of Daulat Shah, was 
associated as a plaintiff, it being alleged 
that she attended to the shrine and managed 
its affairs reseiving the offerings and dis. 
‘tributing the doles on the ocoasions when 
fairs were held. 

On the 9th July 1913 Musammat Mubarik 
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Bibi -filed an applisation in which she alleged 
that she was managing the affairs of the 
shrine, reseiving the offerings, distributing 
the doles and in all other ways aeting as 
manager of the wakf, that she had been 
wrongly made a defendant, and prayed to 
have her name entered as a plaintiff instead, 
On the same day an order was passed grant. 
ing her application and her name was struak 
off the list of the defendants, and entered 
in the liet of plaintiffs. No amendment of 
the plaint was, however, made. 

The ease then prooeeded, both sides pro- 
dusing such evidense as they desired, and on 
the 18th Desember 1914 it was ordered that 
the ease should some up on the 14th January 
1915 for arguments. On that date written 
arguments were filed on behalf of the plaint- 
iffs and, as the defendants desired to file a 
written reply, the 27th of January 1915 was 
fixed for that purpose, On the 17th Febru- 
ary Musammat Mubarik B bi filed an appli- 
sation in which she pointed out that, altbough 
an order had been passed making her a plaint. 
iff on the 9th July 1913, the plaint had not 
been properly amended. She, therefore, 
asked that the plaint be amended so as to 
inelude, in the relief sought, a prayer to the 
effest that she should be given possession 
of the property as manager of the shrine. 
Upon this application it was ordered that, 
as Musammat Mubarik Bibi’s claim was not 
on the same footing as that of the other 
plaintiffs, the amendment asked for should 
be allowed. The plaint was acsordingly 
returned for the neoessary amendment and 
was re-filed on the 24th February 1915, the 
only amendments being, (1) in the final 
elause, in which a prayer was added that 
Musammat Mubarik Bibi be given possession 
of the’ property, and (2) in paragraph 3 
of the plaint, where it was averred that 
Musammaé Mubarik Bibi was the mohtamtm 
khangah, On the 11th Marah 1915 the 
defendants put in their pleas to the amended 
plaint in whieh they denied the averments 
made by Musammat Mubarik Bibi as to her 
being the manager and as sush entitled to 
possession of the property. No further 
evidence, however, was tendered by either 
party, and on the 12th April 1915 & deeree 
was passed giving Musammat Mubarik Bibi 
the right to resover possession of the land in 
guit on payment of Rs. 852-2-0, whioh was 
found to be due as a valid ahargefon the prop- 
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erty, the sale of the defendants being set 
aside on the suit of the other plaintiffs, 

The defendants appealed against this 
deoree to the Distriot Judge and their appeal 
having been dismissed on the 3ist Marsh 
1916, they some up to this Court in sesond 
appeal through Mr. Sheo Narain. 

Cross-objeetions were filed by Mr. Moti 
Sagar on behalf of Musammat Hazaran Bibi, 
the daughter of Musammat Mubarik Bibi, who 
had died. These cross objestions were di- 
rested against that portion of the deeree 
which made Rs. 852-2-0 a eharge on the pro- 
perty in dispute. Mr, Moti Sagar, however, 
made no reference to these sross-objestions 
in the sourse of hig argumenta and they need 
nof, therefore, be considered any further. 

The original grant of the property in suit 
was made to Daulat Shah. In 1850 one 
Akbar Shah was in possession of the pro- 
perty. As the land in suit was subjeoft toa 
muaf, reid to have heen granted by the 
Maharaja of Nabha some 70 years previously, 
an enquiry was held by a Deputy Collestor 
of Ludhiana with a view to determining whe: 
ther the muaf should be sontinued. On the 
23th August 1850 an order was passed aon: 
tinuing the said muaf. In this order the 
history of the grant, as far as oould be 
ascertained, was noted, and it was stated that 
the Zemindars of the village had some 70 years 
before made a grant of the land to Daulat 
Shah darwesh by way of sharity and madad 


- mwash (maintenance), Daulat Shah had. 


died without issue and was a&uceeeded by 
three nephews, Hussain Shah, Hasan Shah 
and Bahadur Shah, Hussain Shah and Hasan 
Shah died without male issus and on the 
death of Bahadur Shah his son Akbar 
Shah eame into sole possession of the 
muaft lands. It waa found that Danlat 
Shah, the original donee, had sunk a pacca 
well in the land and that on his death 
his tomb had been erected on & part of 
the land granted whieh thas had besome 
a Khangah or shrine where an urs was 
held annually, when Rs, 50 or 60 were 
expended on feeding fagirs. The insome of 
the land, together with the offerings, was 
said to be only suffisient for the main- 
tenanoe of the family of the muafidar and 
the provision of food for fagirs at the 
annual urs, and it was, therefore, desided 
that the muafi should sontinue so long as 
the urs was held at the khangah. i 
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Akbar Shah had two wives, Musammat 
Mubarik Bibi and Musammat Imam Bibi 
Shah Hussain was the son of a daughter 
of Musammat Imam Bibi, Akbar Shah 


died in 1886 and after his death his two 


widows adopted Shah Hussain to their 
deseased husband. Subsequently, a suit waa 
brought by Musammat Mubarik Bibi in 
which it was sought to set aside the adoption 
on the ground that adoption was unknown in 
the fagir’s family. This suit was dismissed 
on a sompromise, under whieh Musammai 
Mubarik Bibi was allotted a certain portion 
of the land for her maintenanee, it being 
&pesifioeally agreed that she would have no 
power of alienation thereof. Shah Hussain 
was left in possession of the remaining 
land. In the revenue papers Shah Hussain 
was shown as malik of the land and no- 
where ia it stated that the property was 
wakf or that he was in possession thereof 
as muwal: or manager, On the ard 
Marsh 1902 he  exeeuted a sale of the 
property now in suif and died about a 
month later. 

Mr. Sheo Narain attaoked the  deoree 
passed against his slientson various grounds, 
He pointed out that the suit by the Jat 
plaintiffs was barred by time, inasmush 
as they sould not suceeed without setting 
aside the sale in question, whish they 
should have done within three years, and 
that it was beonause this weakness in their 
suit was diseovered that Musammat Mubarik 
Bibi was indused to besome a plaintiff. 
He eontended that it was illegal and im- 
proper to make a defendant a plaintiff 
merely in order to bring the suit as laid 
within limitation. Next, he sontended that 
the Courts below had erred in holding that 
the property was wakf, they having entirely 
misunderstood the meaning of the expression 
“wakf? 

Now, the original plaint shows that the 
oase for the original plaintiffs was that, 
while they were the deseendants of the 
original grantors, Musammat Nadira Begam 
was the manager of the property and was 
attending to the shrine. Assording to this 
plaint, therefore, if this property is wakf 
the mutwalls was Masammat Nadira Begam. 
The slaim set up by Mausmmat Mubarik 
Bibi ie, therefore, slearly opposed to the 
averments,made in the original plaint and, 
in these eireumstanees, we are of opihion that 


612 


INDIAN OASES. 


. [1921 


PANAGANTI RAMARAYANIMGAR U. MAHARAJAH OF VENKATAGIRI. 


the amendment was wrongly allowed. We 
need not, however, parsue this subjest further 
as, in our opinion, the appeal must 8uoceed on 
the ground that the fasts found by the Court 
below do not warrant the conelusion that the 
property in suit was wakf. In Mahmud v. 
Muhammed Hamid (1), after an examina- 
tion of a large number of rulings and 
authorities, it was held that “while no 
partionlar formality or ceremony is necaasary 
to make a dedisation as wakf somplete 
there must be olear proof that such deslara- 
tion has really been made and this should 
not be hastily presumed from casual reg- 
marks let fall in sonversation unsupported 
by asts and eondust," Now, in the present 
ease the property has been held to be wakf 
on the following grounds:— 

(1) by the grant to Daulat Shah; 

(2) the association of the grant after 
hia death with his name by the Maharaja 
of Nabha and the granting of muaf rights 
in eonneotion with his name ; 

(3) the grant of mucfi rights being 
made on the understanding that  sertain 
seremonies must ba performed by the 
manager of the property, the poor be fed at 
times, and various other asts to be done 
for the benefit of the soul of Daulat Shah, 


As is clear from the procsedings in 1850 
the original grant to Daulat Shah was made 
by way of oharity and for his maintenance 
and support, he being regarded as & man 
possessed of oertain ooeult powers. This 
gift was elearly a personal one and there 
is no evidenos whatever to indicate that 
it was assompanied by any  aonditions as 
to the maintenance of any shrine or to the 
feeding of any poor. The granting of the 
muafi by the Maharaja of Nabha ia also 
no ground for holding that the grant by 
the owners of the property was by way 
of dedieation as wakf, nor cau it be said 
that the mere fact that the muaf was son. 
tinued by the present Government on son. 
dition that the annual urs should be 
maintained, amounted to a dedication by the 
original grantors. No doubt, in tha absence 
of any: proof of a direst dedication, the 
existence of a wakf may be established by 
proving that the property has been treated 
aa ihwakf for a large numberof years, The 


(1) 88 Ind. Cas, 857; 83 P. R. 19017; 11 P. W, R, 
1917 * | 


mere fast, however, that an urs in held at 
which offerings are made and the poor 
are fed is not sufficient by itself to warrant 
an assumption that &dediestion had origis 
nal been made. As held in Mahmud v. 
Muhammad Hamid (1), the holding of an 
urs was quite compatible with an absense 
of dedisation to God. In the present sase 
there ean be no doubt that the original 
grant by the owners of the property who 
were Hindu Jats was not a dedisation to 
God bot was made for the temporal benefit 
of Daulat Shah himself. Nowhere has it 
been alleged, nor has it been found, that this 
property was dedieated as wakf by any of 
the dessendants of Danlat Shah, As has been 
said above, the descendanta of Daulat Shah 
hive.dealt with this property as malzks and 
have been shown as such, 

The findings arrived at by the Court below 
do not, in our opinion, justify the aonslusion 
that the property was wakf. Indeed, the 
learned Distriot Judge does not find that 
there has been a dediaation to God, his deci- 
sion being that the dedieation was for the 
benefit of the soul of Daulat Shah. In 
these circumstances, we must hold that the 
property in suit was not wakf but belonged 
to Shah Hussain, and, accepting thia appeal, 
we dismiss the plaintiffs! suit with oosts 
throughout. 

The cross-objestions are also dismissed. 


Appeal accepted. 


MADRAS HIGH COURT. 
Orvic APPEAL No. 207 or 1917, 
April 19, 1920. 
Present: — Sir John Wallis, Kr, Chief : 
Justice, and Mr, Justioe Seshagiri Áiyar, 
PANAGANTI RAMARAYANIMGAR— 
Derenvant No, L— APPELLANT 
versus 
Sri Rajah VELUGOTI GOVINDA 
KRISHNA YACHENDRA BAHADUR 
VARU, MAHAJAH or VENKATAGIRI 
AND OTBER8—PLAiNTIFF No. 2 AND Deranp- 


ants Nos, 2 TO 4—ResPoaDENTs. 

Mortgage, deed of, construction of—Compound 
interest, payment of, on default after certain term— 
Penalty—Misdescription of property secured, claim 
for damages for—Liability of purchaser of equity of 
redemption—Right of mortgagee to compel morigagor 
to consolidate mortgages on same property before 
redemption —Mortgage, usufructuary, and — contempo. 


Vel, LXI] 


INDIAN OAKES, 


613 


PANAGANTI RAMARAYANIMGAR tU, MAHARAJAH OF VENKATAGIRI; 


raneous lease to mortgagor—Simple mortgage charging 

property for rent—Redemption of usufructuary mort- 

gage without payment of rent, morigagors, right to 
rr dad of Property Act (IV of 1882), ss. 60, 
1, 62, 


Where properties are mortgaged usufructuarily 
and the mortgagor executes a lease-deed of the 
same of even date thongh to take effect sub- 
sequently and charges the same properties for the 
rent due, the mortgagor’s assignee or purchaser of 
the equity of redemption cunnot be compelled to 
pay off the arrears of rent before redeeming the 
usufructuary mortgage. [p. 617, col. 1.] 

Tajjo Bibi v. Bhagwan Prasad, 16 A, 295; A. W. 
N. (1804) 93; 8 Ind. Dec. (N.s.) 192 and Khuda 
Bakhsh v. Alim-un-nissa, 27 A. 318; A. W. N. (1904) 
218; 1 A. L. J, 716, followed. 


Bhora Thakur Das v. Collector of Aligarh, 7 Ind. Cas. 
732; 87 I. A. 182; 82 A. 612; 14 C. W. N. 1034; 12 C, 
L, J. 272; 8 M. L. T. 276; (1910) M. W. N. 665; 7 A. L. 
J. 1182: 12 Bom, L. R. 1005; 20 M. L. J. 890 (P. 0.) 
explained. 

Altaf Ali v. Lalta Prasad, 19 A, 496; A. W. N. 
(1807) 128; 9 Ind. Deo (xN. s) 320, Vasudevan 
Atisseripad v. Govinda Menon, 30 Ind. Cas. 818; 2 L. W. 
858, Madhwa Sidhanta Onahini v. Venkataramanujulu 
Naidu, 26 M. 882 ab p. 666 and Juggeewundas 
Keeka Shah v. Ramdas Brijbookundas, 2 M. I. A. 
487 at p.500; 6 W. R. IO P. C.; 1 Suth. P. C. J. 
108; 1 Sar. P. C. J. 222; 18 E, R. 386, distinguished, 


A deed of mortgage which expressly recited 
that it was vaddi bheghyam stipulating for interest 
at 10 annas per cent. per mensem contained the 
following stipulation: ‘And ourselves, our heirs 
and our representatives do stand liable along with 
the security of these mortgaged properties and 
other properties and shall discharge the amount 
of this document fully as per all the terms con- 
tained in thia document . . . . ". And after 
providing that the amount was to be paid 
within four years and a further period of two 
years was to be granted as of grace, the document 
proceeded: “And itis agreed that if, on the said 
date, we do not pay in one lump sum the entire 
amount as per the terms of the document we 
do pay interest on the entire amount that may be 
found due to you tillthen at the rate of Re. !.0.0 
per cent. per mensem calcalated from then until 
payment of the whole amount to you :” 


Held, (1) that the document was o usufructuary 
mortgage, whether the reference to the covenant 
to pay was only on explanation of the security 


clause or an independent covenant.to pay, the | 


main character of the document not being affected 
by a penal clause; [ p. 623, col. 2; p. 624, col. 1. ] 

(2) that the enhanced interest was to commence 
nt the end of the sixth, and not at the end of the 
fourth, year; [p. 621, col 2.1 

(3) that, as the additional six annas was a 
penal post diem rate of interest, the mortgagee 
was not entitled to compound interest, which could 
not also be inferred from the language of the docu. 
ment. (p. 615, col. 1,] 

Where a mortgages is damnified by reason of a 
.misdescription of the property offered as security, 


the claim arising therefrom is not recoverable as 
against the purchaser of the eqnity of redemption, 
[p. 620, col. 2.; 

Per Wallis, C, J—Where it is sought to redeem 


. & usufructuary mortgage on properties which are 


also subject to a simple mortgage, the mortgagor 
has au express statutory right under section 62 
(b) of the Transfer of Property Act, to recover 
possession of the mortgaged properties without 
paying off the simple mortgage. [p. 617, col. 2.] 

Per Seshagiri Aiyar, J.— Whatever may be the 
rights of the mortgagee to compel the mortgagor 
to consolidate mortgages upon the same property 
before redemption, the rule is not applicable 
against persons who are purchasers of the equity 
of redemption. [p. 626, col. 1.] 


Appeal against the desree of the Court of 
the Subordinate Judge, North Áreot, in 
Original Suit No. 99 of 1915. 

Mr. T. V. Venkatarama Ayyar (with him 
Messrs. T, R. Vatdyanutha Ayyar and S, 
Pulst Dass), for the Appellant. 

The Hon'ble Mr. S. Srinivasa Ayyangar 
(Advosate-General) with him Messrs, A. 
Krishnaswami Ayyar, T, Prakasam, P. Ohend. 
rayya, D. Appa Rao and P. Venkataramana 
Rao, for the Respondents. 

JUDGMENT. 

Wats, O. J.—This is an appeal from 
a desree of the Subordinate Judge of North 
Arsot in a suitfor redemption brought by 
the first plaintiffas assignee of the mortgagor, 
the Rajah of Kalabasti, nowimpleaded as 
the third defendant, against the first defend- 
ant, who is the assignee of the original 
mortgagee the Rajah of Tuni, The mort. 
gage-deed, Exhibit A, provided for an ad. 
vanos of 11 lakhs on a usufrustuary mort. 
gage of the properties comprised in Sshedules 
A, B, O, and D, but the Sshedule D pro. 
perty may be disregarded as it is of small 
value and was only insluded with a view 
to registration in the District in which it 
is situated. Desrees for sale had been 
obtained by mortgagees against the pro. 
parties comprised in Sohedules A, B and O 
and the properties aomprised in Schedule 
B and C had astually been sold by mort- 
gagees, but proseedinga were pending as to 
Batting aside the sales, In the onse of the 
Sshedule C properties the sales were not 
ultimately set aside and the advanee of 
six out of eleven lakhs which was to ba son. 
tingent on setting aside the sale was never 
made and we heve no sonsern with them. Of 
the remaining five lakhs the recital shows 
that Rs. 2,50,000 was to be applied for the 
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satisfaction of the deeree against the A 
Sshedule properties, and Rs. 2,50,000 was to 
be retained by the mortgagee and applied 
partly in payment into Court of the entire 
debt due by the mortgagor under the decree 
of Original Suit No. 7 of 1899 by whioh the 
93 villages inaluded- in B Sshedule had 
been ordered to be sold. At the date of 
the mortgage the villages had been sold, 
but the sales had been set aside and an 
appeal against the order setting them aside 
was then pending -and subsequently 
was  Suecensful The balanse of the 


Rs. 2,50,000 was to be applied for the expenses - 


of this litigation, and for the mortgagor’s 
expenses, The mortgagee paid Rs, 1,938,617 
into Court in satisfastion of the desree in 
Original Suit No, 7 of 1899, and inourred 
sertain expenses in sonnection with the 
litigation, There was a provision in the 
mortgage-deed entitling the mortgagee, in 
the event of the sales being confirmed, to 
draw the amount deposited in Court 
by the austion.purehasers. The sales were 
afterwards sonfirmed by  sonsent of the 
mortgagor on 3lst January 1911, and the 
mortgagee's widow on 20th. Mareh 1911 
sued to establish her right to the money 
deposited in Court by the auction-purchasers, 
at the same time alleging that the sonsent 
given by the mortgagor to the setting 
aside of the sales was fraudulent. This 
suit was settled and an order made for 
payment ont, but it is disputed whether 
the money so drawn on 24th April 1912 was 
Ra, 1,81,412-10 0 or Rs. 1,80,412.-10-0, Exhibit 
H4. 

In the present suit the plaintiff has 
sought to resover on this head not only the 
difference between the sum -paid into Court 
and the sum drawn ont by him, namely, 
Rs. 1,90,0C0, and the expenses he inourred in 
aonneation with the litigation, but also 
the balanse with interest of the Hs, 2,50,C00 
whieh was never advansed to the mortgagor 
at all, on the ground that it must be 
deemed to have been kept by the mortgagee 
at the mortgagor’s disposal, The Subcrdi- 
nate Judge declined to deal with these 
olaims as he eonsidered that this sum of 
Rs. 2,50,000 was not  eharged on the 
Schedule A properties which if is now 
sought to redeem, but was the subject of 
a Sepafate mortgage effected in the same 
instrament on the Sehedule B properties, 


It is, however, expressly provided in the deed 
that the properties in the four Sehedules were 
mortgaged for the whole eleven lakha,and were 
to be put in the possession of the mortgageer, 
Again,there is provision that the five lakhs lent 
on the properties A, B and D Sohedules 
with which alone we are soneerned were 
not to be paid for fours years, namely, 
until 13th Mareh 1913, and that, if the 
entire amount" was then paid, the mort- 
gagee was to put the mortgagor in possession 
of tbe properties. A different period 
of redemption, six years, was fixed for the 
O Sohedule properties if they come under the 
mortgage, and there was also a provision 
that if the sale of four other villages whioh 
had been confirmed was set aside, they 
should be mortgaged against an advanea 
of the auotion-purshase-money (about two 
lakhs) “in the same way as the villages 
mentioned in B Schedule herein." There 
is really nothing in these provisions, when 
properly understood, to ant down the plain. 
words of the instrument by whieh the 
properties in the four Schedules were sharged 
in respest of the whole mortgage debt, The 
further fast, on whioh the Subordinate Judge 
relies, that the mortgagee’s widow sued to 
establish her right to the money deposited 
in Court has really no bearing cn the ques- 
tion. We have, therefore, some to the son- 
clusion that the decree must be modified by 
insluding inthe mortgage debt the difference 
between the amount paid into Court by the 
mortgagee and the amount drawn by him 
under Exhibit H 4, as also his expenses in 
sonnestion with that litigation. As regards 
the balance, the mortgagor in his written 
statement in Original Suit No. 13of 1911, 
dated 27th July 1911, Exhibit Hl, alleged 
that the mortgagee had failed to pay 
Ra. 53,226.13 11 and that there had been a 
failure of eonsideration to that extent. It 
was not suggested that anything had been 
advanced to the mortgagor exeept the money 
paid into Court and the expenses of liti. 
gation, and as regards the balanee we 
think there has been a elear failure of son. 
sideration and that the plaintiff is nob entitl. 
ed to resover. 

The next question is, whether compound 
interest is provided for, The mortgage is an 
anomalous mortgage as it stipulates that, in 
a3se of non-payment within two years of the 
period preseribed for payment and six yeara- 
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from the date of the mortgage, interest is to 
run at 1 rupee per mensem, as to whieh the 
‘rents and profits are to be reskoned at 10 


' . annas: "Further, it is agreed that in the event 


of a failure to pay the mortgage money 
within six years as per the terms of tha 
dosument you shall enjoy the income of the 
lands in respest of 10 annas out of the 
l rupes per mensem payable by us for 
interest and that as regards the additional 
six annas we (that is, the mortgagors) shall 
add it t> the prinsipal and pay it on the 
security of the mortgaged properties,” It 
is said for the mortgagee that -the 
intention was that the interest being added 
to the prinsipal should bear interest as such. 
Effest may be given to the provision about 
adding the interest to the prinsipal by 
holding that it was intended not only to 
negative any liability on the part of the 
mortgagor to pay interest as it fell due, 
but also to prevent redemption without 
payment of the interest, There is no provi- 
sion for annual rests, and compound interest 
would have to be allowed with monthly 
rests ifat ell. Seeing that this additional 
six annas isa penal post diem rate, I think 
it would be going too far to infer an agree. 
ment to pay eompound interest from the 
language of the instrament. 

The A Sshedule villages were leased by 
the mortgages under Exhibit I, whieh was 
of even date with the mortgage deed, Exhibit 
~ A, but was not to take effest until the begin- 
ning of the next fasi. I agree with the 
Subordinate Judge that the defendant has 
not shown that the mortgagee did not get 
possession until the beginning of the fasli 
and that he has no elaim on that head. The 
mortgagor, however, did not pay the rent 
reserved by the mortgagee under the lease, 
Exhibit I, and two questions arise, (1) whe. 
ther the arrears of rent and interest thereon 
are charged on the mortgaged property, and 
(2) whether sueh sharge is enforseable against 
the mortgagor’s assignee in a suit brought 
by sueh assignee for redemption. There is 
no express eharge in Exhibit A, and there 
has been eonsidera&ble diseussion as to the 
meaning of the Telugn words in Exhibit I on 
which the first defendant relies as imposing 
a eharge. It is sommon ground that the 
arrears of rent are oharged on the produee 
and fruits of the villages ineluded in the 
lease whioh are the identical villages in Sehe. 


dule A of the mortgage, and that they are 
also sharged on the other lands of the 
mortgagor-lessee not ineluded in Sehedule A, 
The seontest is as to whether the words 
mean that arrears are sharged on the income 
of the villages leased and on the other pro- 
perties of the mortgagor.lessee as well as 
the villages leased or whether they are 
sharged on the other lands of the mortgagor- 
lessee exelusive of the villages leased. In 
spite of the ingenions arguments of the 
learned Advyoeate-General for the plaintiff, 
it seems to me most unlikely that it was 
the intention to sharge these arrears on all 
the other lands of the mortgsgor-lesses 
ineluding the other lands in the mortgage, 
Exhibit A, but exsluding only the lands 
out of whieh the arrears arose, which it is 
very usual to sharge in sueh sanes, The 
learned Government Pleader and Mr. Naga- 
bhushanam, two of the most experiensed 
Telugu prastitioners in this Court, who 
kindly eame to our assistanse, are slearly 
of opinion that this is not the meaning, 
and the Ohief Interpreter, whose own 
language is Tamil, though inelined to take 
the other view, does not deny that the words 
are susceptible of this meaning. The Telugu 
word " Gaka," he says, means “ besides” or 
‘excepting ' aesording tothesontext. Apply- 
ing that test [ have no hesitation in holding 
that here if means besides, and that the 
lands out of whieh the arrears were to 
arise were eharged in the usual. way as 
well as the mortgagor’s other lands which 
appear to have been eharged by way of 
additional sesurity. 


The next question is, whether the mort- 
gagor would be bound to pay off the sharge 
for arrears of rent before resovering posses- 
sion of the mortgaged property, and, if so, 
whether the plaintiff, as assignee of the 
mortgagor, is under the like obligation. Any 
rights of the kind whieh the mortgagee 
may have against the mortgagor are prima 
facie enforeeable on general equitable prin- 
siples against the assignee of the equity of 
redemption, as explained by Lord Selborne, 
L.O, in Jennings v. Jordan (1). The deei- 
sion of the Privy Oounoil in Bhora Thakur 


(1) (1881) 6 App. Cas, 698; 61 L. J.’ Che129; 45 
L. T, 593; 80 W, B. 369. . = 
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Das v. Collector of Aligarh (2) does not, I 
think, affect this rule in any way. In that 
ease there was a provision in the mortgage- 
deed that the  usufrustuary mortgagee in 
possession should pay any subsequent en- 
hansement of revenue on the mortgaged 
properties out of the rents and profits and 
deduct the amount so paid from the mali» 
kana or allowanse which was payable by him 
out of the said rents and profits to the 
mortgagor. He duly paid the enhanaement 
on some of the mortgaged properties to 
Government, but paid the malzkana to the 
mortgagor without making the deduotion. 
In these eireumstanees, the Judisial Com- 
mittee held that it would be inequitable to 
allow him to sbarge this sum against the 
assignees of the equity of redemption of other 
properties insluded in the mortgage when 
they sought to redeem those properties. The 
mortgagee had ineurred the losa by paying 
the malikana in full when he was not 
bound to doro, and there was no reason 
for eharging this loss against the assignee 
of the equity of redemption, 

I think that the observations in some of 
the eases of their Lordships about applying 
this dostrine to arsigneee, whieh were referred 
to by my learned brother, related to the 
sonsolidation of mortgages as abolished in the 
absenee of a sontrast to the eontrarv, The 
rule did not arise under Vint v, Padget (3) 
as is pointed out in that ease, The question 
whether the mortgagee is entitled to resist 
redemption unless he is paid these arrears, 
whish are eharged by Exhibit I not only 
on the properties mortgaged by Exhibit A 
but also on the other properties of the mort- 
gagor, has been argued with reference to the 
provisions of sestions 61 and 62 of the 
Transfer of Property Ast, Ssstion 61 re. 
produces without material alteratin seotion 
17 of the Conveyansing Act, 1881, which ia 
deseribed in the marginal note as "restriotion 
on eonsolidation of mortgages.” Under the 
doatrine of sonsolidation, the mortgagee was 
entitled to insist against the mortgagor and 
the assignees of the equity of redemption 


that they should not be allowed to redeem 
. (2) 7 Ind. Cas, 732; 87 I. A. 182: 32 A. 612; 14 
C. W. N. 1034, 12 C. L.J. 272; 8 M. L. T. 276; 
(1910) M. W. N. 665; 7 A. L. J. 1132; 12 Bom. L. B. 
1005; 20 M. L. J. 890 (P. C.). 
(8) (1858) 2 De.G. & J. 611; 88 L. J. Ch. 21,4 
dur Gx, s.) 1122; 6 W. R. €41; 119 R. R. 26]; 44 E. 
] 


ihe properties mortgaged under one mort. 
gage without, at the same time, redeeming | 
other mortgages ereated by the mortgagor 
in favour of the mortgagee or his assignors 
or whieh had beeome vested in them subjeet 
to this, that where redemption was sought 
by assignees of the equity of redemption, 
the other mortgages must have vested in 
the asesignee at the date of sush assignment, 
Jennings v. Jordan (1), Pledge v. White (4). 
The section provides that a mortgagor seeking 
to redeem any mortgage shall be entitled 
to do so without paying any money due 
under any separate mortgage made by him: 
"On property other than that comprised 
in the mortgage whioh he seeks to redeem,” 
It abolished, in the absense of a sontrast 
to the sontrary, the sonsolidation of diatinat 
mortgages on separate properties, and is 
often spoken of as baving abolished the 
consolidation of mortgages, as in Key and 
Elphinstone's Presedents in Conveyansing, 
Volume Il, page 60, 5th Edition, The mort. 
gagee's right to insist as against the mort- 
gagor and the assignees of the equity of 
redemption that the other mortgages on 
the properties astually sought to be redeemed 
should be dissharged, whether or not sush 
mortgages  somprised other properties as 
well, was probably regarded as a aase 
of tasking rather than of sonsolida- 
tion. The re-conveyanoe, whieh in England 
is an incident of redemption, sould séarsely 
be slaimed so long as the property was 
subjest to any mortgage in favour of the 
mortgagee against whom redemption was 
sought and his right to insist on the property 
soughtto be redeemed being fully sleared 
appears to be preserved by gestion 17, This 
was the view of the sestion taken by Mr. Justiao 
Wright in Salmon, In re, The Trustee, Ex parte 
(5), Though all the incidents of mortgages in 
England and in India are not the same, there 
is aome difficulty in the way of holding that the 
Indian Legislature, when reprodueing sestion 
17 in seotion 61 of the Transfer or Property 
Ast, intended it to haves different operation in 
India. The marginal note to sestion 61 whish is 
"right to redeem one of two properties sepa. 
rately mortgaged ” shows that the right of 


(4) (1898) A. O. 187;65 L. J. Oh, 419; 74 L. T, 
323; 44 W. B. 582. 
(5) (1903) 1 K. B. 147; 72 L. J. K. B. 


125, 87 L 
T. 651; 51 W.R. 283; 10 Manson 22, 
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separate redemption does not arise under the 
ssstion when, as here, the property sought to 
be redeemed is also insluded in another mort- 
gage.. Assuming this to be so, the question 
is whether in India the mortgagor, or his 
assignee, should be allowed to redeem one 
mortgage without paying off the other mort- 
gage whish somprises the same properties and 
other properties as well. In Ganga Ham v. 
Kirtarth Rai (0) Stanley, O. J;, was of opinion 
that he might, but the desision in Salmen, In re, 
The Trustee, Ex parle (5) was not sited before 
him, There are also observations in Tayo Bibi 
v. Bhagwan Prasad (7) which question whether 
any right of consolidation at all is resognised in 
sestion 61. Ido not sonsider it necessary to 
deside this question besause in that oase, 
whieh was followed in Khuda Bakhsh v. Alim- 
un nissa (8), it was desided that, where it is 
sought to redeem a usufruotuary mortgage on 
properties whieh are also subject to a simple 
mortgage, the mortgagor has an express statu- 
tory right onder seotion 26 (b) of the Trans- 
fer of Property Ast to resover possession 
of the mortgaged properties without pay- 
ing off the simple mortgage. The fast 
that the property usufruetuarily mortgaged 
is also the subjest of a simple mortgage 
apparently, in the opinion of the Legislature, 
affords no reason why the mortgagee should 


be entitled to retain possession if the 
mortgagor is in a position to discharge 
the usufrnotuary mortgage, and I think 


that to this extent we should follow the 
desisions in "uso Bibty, Bhagwan Prasad 
(7) and Khuda Bakhsh v. Alim-un-nissa- (8). 
Exhibit A no doubt is not a simple usufruo- 
tuary mortgage, as it contains oertain pro- 
visions as to interest, and- also a sovenant 
to pay, but that affords no reason why 
possession should not be given without 
insisting on the redemption of the simple 
mortgage ereated by Exhibit I. 

Mr, Venkatarama Iyer further sontended 
for the appellanta that the mortgage, 
Exhibit A, and the lease, Exhibit I, eon. 
taining the oharge for arrears, whieh were 
exesuted on the same day, really form 
one transaction, and referred to the resent 
desision of the Privy Oonunsil in Abdul:a’ 


(6) 9 Ind. Cas. 319; 38 A. 398; 8 A. L. J. 158. 
(7) 16 A. 295; A. W. N. (1894) 93; 8 Ind. Dec. 
(n. s.) 192. 
: (8) 27 A, 813; A. W. N. (1904) 273;1 A. D. J, 


t 


-alleged fraudulent 


Khan v. Basharat Hussain (9), where a 
mortgage and & lease were treated as one 
transaction, and sonteuded that the desision 
in the Allahabad Court in Khuda Bakhsh v. 
Alim-un-nissa (8) must be treated as over- 
ruled in so far as it treated the mortgage 
and the lease imposing a  oharge fcr 
arrears of rent as separate transactions, 
If this be so, he contended that the arrears 
form part of the prinsipal due under the 
anomalous mortgage oreated by Exhibit A 
and Exhibit I taken together, and that 
redemption onght not to be allowed until 
the whole prinsipal is paid, Assuming, 
however, that Eixhibi& A and Exhibit I 
formed part of the same transaction, it 
was a ftransastion by whieh the suit pro. 
perties were usufrueinarily mortgaged for 
the prineipal debt under Exhibit A, and 
were further made the subjest of a simple 
mortgage for the arrears of rent with 
interest at 10 annas per cent. The mort. 
gagee’s enjoyment cf the usufruat waa 
in lieu of part of the interest on the 
prinsipal due under Exhibit A, and had 
no referense to the simple mortgage arcated 
by Exhibit I for arrears of rent and the 
interest thereon. In these eireumstanaes, 
l have some to the eonelusion, though not 
withont some hesitation, that effest ought 
to be given to the principle resognised in 
section 62 (b) of the Transfer of Property 
Ast, and that the plaintiff ought to be 
allowed to recover possession of the property 
usufructuarily mortgaged under Exhibit A 
without discharging the simple mortgage 
oreated by Exhibit I, The olaims regard. 
ing the misdescription of a village, the 
fact that one of the villages was allowed 
to be sold for arrears of revenue, and the 
eompromise of the 
litigation as to setting aside the sale of 
the villages in Sehedule B, are allelaima 
for breach of oontraot sounding in damages, 
Such damages sre not charged upon the 
mortgaged property, and the appellant, in 
my opinion, has failed to show why the 
assignee of the equity of redemption 
should be required to pay him asa son- 
dition of redemption, I soneur with the 
order proposed by my learned brother, 


(9) 17 Ind. Cas. 737; 85 A. 48; 17 0. W. N. 238; 
12 M. L. T. 182; (1918) M. W. N. 181; 17.0. L. J, 
812; 5 Bom. L, R. 432; 25 M, L. J. 91; 40 IL, A. 81 
(P. 0). 
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SESHAGIRI Alvar, J.— This is a suit for 
fedemption, and the very large number 
of questions whieh it has given rise to 
renders it nesessary that the facts should 
be stated at some length. The original 
owner of the property was the Rajah of 
Kalahasti, He mortgaged, under Exhibit A, 
the suit, property and thres other sets of 
property to the Rajah of Tuni At the 
time of the mortgage, decrees had been 
obtained by the Rajah of Venkatagiri 
against the properties comprised in Sshedule 
A to the deed of mortgage. The amount 
of the deerees was nearly two lacs and 
. fifty thousand. This sum was paid by 
ihe Rajah of Tuni to satisfy the dearees, 
Deerees had also been obtained by Rajah 
Venugopaul, a member of the Venkatagiri 
family, to the extent of two laos of rupees 
on B Schedule properties and four other 
villages. At the time of the mortgage, 
all the 27 villages had been sold in Court- 
austion. The judgment.debtor applied to 
mot aside these sales. The first Court 
sonfirmed the sales of four villages and 
set aside the sales as regards the other 
villages. Against the order setting aside 
the sales, as well as against the order 
sonfirming the sales, appeals were perferred 
to the High Court. It was in this state 
of eireumstanees that the deed of mortgage 
was exesuted, It provided that, in sase 
the order of the first Court setting aside 
the sales was confirmed, these 23 villages 
should be given as security for a further 
sum of two laes and fifty thousand rupees. 
In the High Court the order of the Court 
below as regards the 23 villages was 
reversed and the sales were confirmed. The 
purehasers paid into Court about a lao 
and eighty thousand rupees. At the tine 
of the mortgage, the Rajah of Tuni paid 
into Court one lae and ninety-one thousand 
rupees, believing that the order of the lower 
Court will be sonfirmed by the High Conrt, 
The mortgagor, the Rajah of Kalahasti, 
was also indebted to one Narasingirijes, 
a Sowoar of Hyderabad, to the extent of six 
laos of rupees. The condition in the deed 
of mortgage is, thatif this sum is paid 
by the Rajah of Tuni to the Sowoar, the 
properties somprised in Sehedule O which 
were under mortgage to the Sowsar should 
be ingjuded in Exhibit A.  Sehedule D 
refers to a small property in Tani whieh 


was apparently ineluded in order that the 
Registrar of Tuni may have  jurisdiotion 
to register the deed. Exhibit A was dated 
the 13th Mareh 1909, The mortgagee did 
not pay the Hyderabad Sowear. Consequently, 
the O fSahedule properties never formed 
part of the mortgage. As regards the B 
S»hedule properties, they were also ex. 
sinded from the mortgage as the sales in 
respeat of them were sonfirmed by the 
High Court. So the only properties whioh 
remained as sesurity to the mortgagee 
were properties somprised in Sehedules A 
and D. The Rajah of Tuni, the mortgages, 
died in Desember 1913 and in Desember 
1913 his widow transferred the rights 
under Exhibit A to the first defend- 
ant. Against the mortgagor a  deoree 
was subsequently obtained by the Mahant 
of Tirupati in exeention of whioh the 
equity of redemption in A  Sehedule pro- 
perties was put up to sale, The plaintiff 
in this ease purchased the said equity on 
the 22nd of Ostober 1915. He has instituted 
this suit to redeem the A Sshedule pro», 
perties from the first defendant. So the 
parties before the Court are not the original 
mortgagor and mortgages but persons who 
have acquired title from them either by 
Oourt sale or private transfer. 

The plea of the first defendant is, that 
the A Schedule properties are sesurity not 
only for two laas and fifty thousand 
advanced to pay off the enoumbranses on 
them but also for all the monies received 
by the mortgagor at the time of the mort- 
gage. He has made further olaims for the 
payment of large sums of money by way 
of damages, cs, due to the default of 
the mortgagor. 

The Subordinate Judge held that three 
separate mortgages were constituted by the 
doaument and that eash set of properties 
was liable only for the partienlar amounts 
whish were advaneed to pay off the enceum- 
branses on them. As regards the various 
payments claimed he practically disallowed 
them all. b 

The first question in the appeal is, whether 
the learned Subordinate Judge was right 
in splitting up Exhibit A into three separate 
mortgages. I agree with the learned Vakil for 
the appellant that the processes adopted by 
the Subordinate Judge is against the plain 
language of the dosument. After setting 
e f£, 
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ont the items of consideration, the dosument 
provides: "It is agreed that interest on 
this at the rate of Re, 0.10.0 per sent, per 
mensem be given. For this we have mort- 
gaged the properties in the Sehedule here. 
with attashed.” A little lower down it is 
stated: “We agree that these mortgaged 
properties do stand seaurity for the entire 
amount of this deed,” Again, after referring 
to the possibility of the auetion in respeet 
of the 23 villages being  sonfirmed, the 
dosument sontinnes: “And this mortgage 
dosument is exesuted after making you 
believe that, in sase we aet contrary to 
the aforesaid eondition, our entire estate 
including these mortgaged properties and 
all the moveable and immoveable pro- 
perties shall stand gesurity." As 
against these provisions, the learned 
Advoeate-General, who appeared for the 
plaintiff, drew our attention to another elause 
whieh says: “When these four villages 
are adjudged in our favour either in the 
appeal in the High Court or in the Privy 
Couneil, we shall give them also to yon for 
mortgage for the money of the austion-sale 
along with the villages mentioned in 
Sehedule B herein.” The contention was, 
there was an intention to oreate a separate 
mortgage in respect of the B Sehedule 
properties. I de not think that this 
implieation follows from the language usei. 
It is clear that this slause sontemplated a 
further advanee in excess of the 11 laos 
&lready sesured and contemplated the 
exeaution of a new deed of mortgage whieh 
would be supplemental to Exbibit A. The 
fast that the four villages should be a 
sort of annexe to the B Soehedule properties 
is nota reason for holding that there was a 
distinat and separate mortgage on the 
said B Sshednle properties alone. It seems 
to me, having regard to the provisions to 
whioh I have referred, that the mortgage 
must. be taken to have beon indivisible, 
and that, whatever monies went into the 
hands of the mortgagor, were obargeable 
upon the properties which the mortgagee 
took possession of, In this view, it beaomes 
neeessary to aseertain the aetual sum the 
mortgagor appropriated out of the money 
paid to pay off the deerees on the B Sehedule 
properties. Aa I said before, the mort. 
gagee paid into Oourt Rs. 1,93,617-0-0, 
Tbe amount realised by the sale of 


the 28 villages in Oonrt-austion was 
Rs. 1,81,419 10.0 (ide Exhibit H2). But 
slthough this was the amount that the 
purchasers paid into Court it is not olear 
whether the whole of it was drawn out by 
the mortgagee. The amount that he paid in 
was received by the deeree-holder, Exhibits 
H4, H5 and H6 show that a eheque for 
Rs, 1,80,412-10.0 was given to him on the 
24th of April 1912. The resords do not 
show what beeame of the balanee. It was 
suggested that the balange might have been 
drawn by the mortgagee earlier. The 
other side disputed this suggestion, 
Therefore, there must be a finding by the 
lower Court regarding the amount paid to 
the Rajah of Tuni from ont of the sale 
amounts deposited in Court. In my opinion, 
to the extent of the differenes between the 
sum psid by him and the sum drawn out by 
him, he was entitled to a charge upon the A 
Sehedule properties, and to that benefit the 
first defendant is entitled. Thisdisposes of 
the first contention. 


The next question relates to a sum of 
Ra. 5,572.14-8. The elaim in respest of this 
amount was thus stated in this Court. The 
document stated that possession was given 
to the mortgagee on the date of its 
exesution. The mortgagor exeeuted a lease- 
deed to the mortgagee on the same date 
whieh provided for payment of rent from the 
beginning of the next fasi. As Exhibit A 
was on the 13th of Maroh 1909 and as the 
fasli would sommence only on the Ist of 
July 1909, it was argued that the mortgages 
ought to have been paid interest or rent for 
the intervening period and for that interest 
or rent the plaintiff is responsible, There 
is no evidense that the mortgagor realised 
the amount and not the mortgagee during 
the intervening pericd. In the written 
statement there is not a word about the 
mortgagee not having reseived therent. In 
the Sehedule to the written statement this 
item is referred to as having been eredited 
"as per terms ofthe dosument towards the 
amount due to the mortgagee for Fasli 
1318.” That is to say, the defendant's 
sase was that it was reseived by the mort. 
gagor and he was assountabls for it, Tte 
Subordinate Judge has very fnlly dealt 
with the change of ease sought to be made 
in paragraphs 27 and 28 of his judgment. 
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and I entirely agree with him that this 
olaim is unsustainable. 

The next elaim relates to the sum of 
Ra. 12,000, being the amount spent for stamp 
and registration of Exhibit A. The Sub. 
ordinate Judge has allowed only a propor. 
tionate amount. The learned Advosate- 
General rightly sonseded that the plaintiff 
is bound to pay the whole of it, 


The next item relates to a sum of 
Rs. 46, 995.5.6, This amount represents the 
difference between what was paid hy the 
Rajah of Tuni for satisfying the elaim of 
Rajah Venugopaul and the sum of two laan 
and fifty thousand rupees agreed to be 
advaneed in respest of the B Schedule 
properties. It was soneeded that the 
Rajah of Tuni never paid this amount. In 
Sehedule A to the written statement the sum 
is entered in this way: "amount left in deposit 
with the mortgagee by the mortgagor for 
the mortgagor's other expenses.” If the 
amount was never paid by the mortgeges to 
the mortgagor prima facie it looks strange 
that the mortgagee’s assignee should 
elaim that amount | as payable to him. 
However, in this Court it was stated that 
this sum was lying idle in the hands of the 
mortgagee on the expeotation that if may be 
ealled in by the mortgagor at any time and 
that, therefore, the mortgagor should 
indemnify the mortgagee for the loss of 
interest whieh he hadsustainsd. There is 
no trase of gush a olaim in the pleadings, in 
the igsues, or in the judgment of the 
lower Court. The Subordinate Judge has 
rejected it as wholly unsustainable and I 
entirely agree with him. This disposes of 
all the elaims in Schedule A to the first 
defendant’s written statement. 


Now, | shall deal with the claims put 
forth in Schedule B tothe written statement. 
One item may he disposed of ina few words, 
It ia the last item, A sum of Hs. 5,000 is 
claimed as the-eosta insurred by the mort. 
gagee in contesting the appeal whieh was pre- 
sented to the High QOourt against the order 
of the lower Court setting aside the sales of 
the 23 village sompriced in the B Sehedule. 
In Exhibit A there is this elause: 
disputes may arise with referenee to the 
rights of the estate, we shall ourselves bear 
the ohgrges that may be incurred therefor 
and-if it bappens that you spend that amount, 


“Whatever 


we shall pay you the same with interest at 
the rate of Re, 0-10-0 per sent, per mensem 
ou the security of these properties. That 
is a-elear provision that if the mortgagee 
should inour expenses in securing his 
rights under the mortgage, the mortgagor 
should pay him tbat amount, and that he 
should eharge it on the properties mortgaged. 
However,the question whether any money 
was spent by the mortgagee or his 
transferee in the litigation has not been 
enquired into, There must be a finding on 
the question whether any, and if so, what 
amount was spent by the first defendant or 
his assignor in the litigation relating to the 
B Sahedule properties, 

I shall next deal with the question 
whether the plaintiff is bound to pay the 
sum of Rs. 13,000 mentioned in Schedule B. 
This elaim was put forward under the 
following oireumstanees. Iu Sehedule A to 
Exhibit A among the jeroyatt lands the 
village of Muohivoyi ia ineluded. It was 
conceded that this was not a jtroyate 
village but an inam village. The oase for 
the first defendant is that by the inelusion of 
Mushivoyi among the jtroyat: villages he 
and his traneferor had suffered damages to 
the extent of Rs. 13,000 and that amount 
must be made good by the plaintiff. Before 
the Subordinate Judge a number of defenses 
founded on fasts and on Jaw were pnt forward 
with great insistence; on the fasts, he eame to 
the sonelusion that the story of the first 
defendant should not be aeeepted, I do 
not think it neeessary to examine the 
grounds on which this opinion was based, 
beoause, in my opinion, the question ean be 
disposed of on & point of law. Granted that 
the first defendant was damnified by this 
wrong deseription of the village, the olaim 
arising therefrom is not reaoverable'as against 
the purchaser of the equity of redemption, 
The deosision of the Judisial Committee in Bhora 
Thakur Das v. Oollector of Aligarh (2) seems to 
be conslusive on the question, In that ease the 
point was whether the enhansed revenue 
paid by the mortgagee in possession sould be 
resovered against the purchaser cf the equity 
of redemption. Their Lordships say in 
page 619*: “In the present suit it is not the 
mortgagor who is seeking to redeem the 
property, and it seems to their Lordships that 
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any equity that might have been invoked 
against him does not arise as against the 
plaintiffs,’ The arguments of Counsel on both 
sides related specifically to the question 
whether the assignee is liable, ant the 
portion of the judgment I have ext. casted 
dealt with that argument, The case before 
the Board related to the right whieh the 
mortgages in possession had under section 
“65, clause (c). The same prineiple is appli- 
sable to rights arising under elause (a) of 
There are other authorities 
bearing upon the same question, namely, 
Punugu Subbiah v. Nukalapatt Rami Reddi 
(10), Renga Srinivasa Ohars v. Gnanaprakasa 
Mudaliar (11), Ibrahim Sahib v, Armuga- 
thayee (12). In Foa’s Landlord and Tenant 
the same rule is enunciated. Relianee was 
plased on behalf of the appellant on Rama» 
krishnama Oheity v, Vuvvati Ohengu Aiyar 
(13), in whieh it was stated that 
an - assignee of the mortgagor is liable 
to all the eharges whieh the mortgagor 
himself was bound to pay. It seems to me 
that this proposition has been too broadly 
stated. There is no referenoee to 32 Allaha- 
bad in that case at all, Therefore, in my 
opinion, the Subordinate Judge ia right in 
holding that, whatever may be the first de- 
fendant’s rights in this matter against the 
Rajah of Kalahasti, he is not entitled to 
enhance them against the plaintiff, The 
same observations apply mutatis mutandis 
to the elaim of four thousand rupees 
alleged to be due in osonsequence of 
the mortgagor having allowed the assess. 
ment on the village of Velanpudi to fall 
into arrears. A further claim of Rs. 50,000 
said to be due "on aseount of the mortgagor 
sompromising with the purshasers sonfirming 
the sale of 22 villages of B Schedule,” 
stands on the same footing, If this slaim 
is well-founded to any extent, if san be 
enforsed only against the mortgagor and is 
not olaimable against the plaintiff for the 
reasous already given. 


Another claim wae for interest at the 
enhanced rate of one per sent. The doou- 
ment provides for re-payment within four 


(10) 88 Ind. Cas. 826; 89 M. 959; 19 M. L. T. 210; 
80 M. L. J. 331; (1916) 1 M. W, N. 239, 

(11) 30 M, 67; 2 M, L. T. 36, 

(12) 16 Ind, Cas. 877; 88 M. 18, 


years and grants a further period of twa 
years by way of indulgenae. Then somes 8 
elause whioh provides: “And it is agreed 
that if on the said date we do not pay in one 
lump sum the entire amount as per the 
terms of the dooument, we do pay interest 
on the entire amount that may be found 
due to you till then as per the terma of the 
doaument at the rate of Re, 1-0-0 per cent. per 
mensem saloulated from them until payment 
of the whole amount to you.” It was oon. 
tended for the appellant that the enhanced 
interest commensed from the end of the 
fourth year and not from the end of the 
sixth year. After having had the vernasular 
dosument read to me, and having regard to 
the sontext, I feel no hesitation in holding that 
the enhanaed interest was to commence at the 
end of thesixth year and not at the end of the 
fourth year. Therefore, that olaim goes. Then, 
if was argued that the first defendant is entitl. 
ed to sompound interest from the end of the 
sixth year upon the additional interest of 
six annas. lam unable to agree with this 
contention either, The language of the dosu- 
ment is, that this additional interest of six 
annas should be added to the prinoipal, No 
doubt, it was open to the draftaman to have 
inserted a elause that if it was not paid 
regularly it shall bear interest, But that is 
not the langnage of the dosument. I see no 
reason for spelling outs provision for som- 
pound interest unless there is an express 
stipulation therefor. There is no provision, 
so far as I am aware, for the payment of 
interest annually, and eonsequently you sane 
not say from what period interest upon 
interest is to be salenlated.; and again there 
is no provision as regards the rate of the eom 
pound interest. It was argued before us 
that this rate must be one per eent. besause 
after the end of the sixth year the slause 
relating to enhanced interest was expected to 
come into operation. That, again, is a matter 
for speculation. In my opinion, the Subordi. 
nate Judge was justified in saying that, 
unless there is an express stipulation for 
sompound interest, the Courts are not at 
liberty to read into a dooument sonditions 
in that behalf not only as regards the 
period of rests but also as regards the rate 
of interest 

Now, I oome to the slaim whieh I have 
purposely reserved for eonsideration to, the 
end, because it raises very many diffoult 
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questions. This elaim is said to arise thus. 
On the date of Exhibit A the mortgagor took 
a leasa of the A Sohedule properties under 
Exhibit I. The annual rent stipulated was 
Rs. 18,750 payable by instalments. There 
is a provision for interest if instalments were 
not regularly paid. Then somes the clause 
in dispute. The queation is, whether this 
elause makes only the income of the A 
Ssahedule properties seeurity for the amount 
of rent or whether it makes the sorpus also 
security. The Subordinate Judge has held 
that only the income was oharged. The 
Beneh Clerk of this Court was of the same 
opinion. The Chief Interpreter praotioally 
agreed with the Beneh Clerk. T requested 
two leading Telugu Vakils to give their 
translation of the slause, They do not quite 
agree among themselves; but they prasti- 
eally differ from the interpretation placed 
by the Bench Olerk, I am not myself 
unfamiliar with the language, but asI felt 
that 1 should not take upon myself the 
responsibility of giving the translation, I 
tried my. best to get some authoritative 
interpretation of the olause. I must sonfess 
that lam no better now than I waa at the 
outset. Hveryting depends upon the mean. 
ing to be &ttasbed to the word ' gaka ? in the 
olause. In the dictionary it is translated 
into ‘besides’ and ‘exoept. As the learned 
Chief Justise humorously remarked in the 
sourse of the argument, one meaning would 
have the effest of ineluding the mortgaged 
properties and the other that of exeluding 
` the same. Very learned arguments were 
advanced on both sides on ths construction 
of this elaume. I prefer not to express any 
. opinion finally as, in the view Iam taking 
its interpretation, is it nob necessary for the 
disposal of the oase, I have purposely 
refrained from indieating my view, as the 
question may again come up in some form 
or other and I would be hampering the Judge 
who may have to hear sueh a sase by 
indisating my opinion, I shall for the 
present, assume that a charge is created by 
Exhibit A upon the corpus of the A Schedule 
properties and proceed to deal with the ease 
on that footing. The effeat of this assump- 
tion is, that there are two mortgages one 
under Exhibit A and the other under 
Exhibit I. It is common ground that the 
rent,agreed to be paid under Exhibit I was 
not paid, Fora portion of it a desree has 


been obtained and the other portion ia 
outstanding. The question is, whether the 
first defendant can sompel the plaintiff to pay 
this deareo amount and the balanse of amount 
outatanding before redeeming the A Sshedule 
properties, One minor sontention was raised 
by the learned Advosate-General in respeat 
of the decree amount, He sontended that 
as the first defendant’s tranaferor had shosen 
to take a personal decree he must be deemed 
to have waived his right to sharge the sama 
upon the property. Ido not think that this 
eontention is well-founded, Under Order 
XXXIV, rule 14, notwithstanding a deoree 
may be obtained, it is open to a mortgagee 
to claim a charge in respeat of it by a 
separate suit, and I think that that right 
he ean exersise by compelling the mortgagor 
to pay it before redemption, One other 
question which was argued at some length 
need not be eonsidered very minutely. That 
question was whether Exhibits A and I 
form one transaction. l1tisa mixed question 
of fast and law. In the doeument Exhibit 
A it is stated: “So that heneeforth, 
you yourself may as you please effect Amarakam 
and all other things, Thus, it was left to the 
option of the mortgagee to grant a lease of 
the property to whomsoever he pleased. As 
was pointed out by the Judisial Committee 
in Abdullah Khan v. Basharat Hussain (9), 
even if the lease had been provided for in 
Exhibit A itself, there would be no question 
of asaountablility as between the mortgagor 
and the mortgagee, The same view was 
taken by the Board in Partab Bahadur Singh 
v Gajadhar Bakhsh Singh (14). In Khuda 
Bakhsh v. Alim un-Nissa (8), where the rent 
was made a charge upon the property, it was 
held that the mortgagee eannot compel 
the mortgagor to pay it before re- 
deeming the property. In the oases 
quoted on the other side, the Courts construed 
the dosument before them as simple mort- 
gages. Vide Madhwa Sidhania Onahint v, 
Venkataramanujulu Naidu (15), Juggeewundas 
Kecka Shah v. Ramdas Brijbookundas (16), 
Vasudevan Attsseripad v. Govinda Menon (17). 


(14) 24 A. 621; 29 I. A. 148; 7 0. W, N. 97; 4 
Bom, L. R. 845; 8 Sar. P. O. J. 810, 

(15) 28 M. 982 at p. 688. 

(16) 2 M. I. A. 487 at p 500 6 W. B. 10 
(P. O.); 1 Buth. P. O, J. 109; 1 Sar. P. O. J. 222; 18 
E. R. 386. 

(17) 30 Ind, Cas. 818; 2 L, W. 868. 
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It may be open to argument whether those 
documents should not have been regarded as 
usufructuary mortgages. But the decisions 
were based upon the view that they were 
simple mortgages. Therefore, those cases do 
not help the appellant at all. As regards Altaf 
Ali Khan v. alia Prasad (18), it is enough 
to say that in all the subsequent oases in that 
Court this decision was regarded as having 
turned upon the particular fasts of the sase. 
Therefore, we start with this proposition that, 
notwithstanding the mortgagor is himself the 
lessee, it is not a neeessary presumption that 
the lease is a part of the transastion of mort. 
gage, Consequently, ordinarily, no question of 
the payment of the lease amount would arise 
before redeeming the mortgage. But in this 
ease the question is somplieated by the 
assumption I have made that there isa sesond 
mortgage upor the property oreated by "Ex. 
hibit I. This seaord mortgage must be regard. 
ed asa simple mortgage. The further point 
to be sonsidered is, whether Exhibit A oreates 
a usufruetuary mortgage.  Beeause if if is 
sush & mortgage, then, under sestion 62, 
elause (b) of the Transfer of Property Aot, 
the mortgagor can by paying the prinoipal 
money alone redeem it. -There are two 
clauses in the dosument whish require 
attention before pronounsing an  opipion 
upon its nature. The frst is, where a 
provision is made for the payment of the 
mortgage amount within six years. Ido not 
think this provision is inconsistent with 
Exhibit A being regarded as a usnfrustuary 
mortgage. Under the definition alange in 
seotion 58, sub elause (d), where the mort. 
gagor delivers possession and anthorises the 
mortgagee to retain sueh possession until 
payment of the mortgage-money the mort- 
gage will be regarded as usufrustuary. If 
we turn to section 62, olanse (b), we find it 
sontemplates a term being preseribed for the 
payment of the  mortgage-money. As was 
pointed out in the sourse of the argument, 
the fixing of the term is not nesessarily 
synonymous with sovenanting to pay at a 
partieular time. If we turn to the history 
of the legislation, it is slear that section 58, 
clause (d), is modelled upon what is known 
asa Welsh mortgage. Ina Welsh mortgage 
(sea Fisher on Mortgages, sections 10 to 12) 


(18) 19 A, 400; A. W. N. (1897) 128; 9 Ind, Dec, 
(x. 5.) 820. 


there is a eonveyanee to the ereditor and 
there is a provision for the enjoyment of 
rents and profits by the mortgagee either 
until payment of interest and principal or in 
lieu of interesi, That ia exactly what the 
Indian Legislature has provided for in tbe 
Transfer of Property Ast, and, as I under- 
stand the dosument to have provided only 
for the payment of prinsipal and interest 
within a particular time, there is no aovenant 
for payment by this elause. The dooument, 
in all its essentials, ia a usufruetuary mort- 
gage. The word Vaddt bcghyam is almost 
oonolusiye as to what the parties intended, 
The same sannot so easily be said of another 
clause. That is in these terms: “And 
ourselves, our heirs, and our representatives, 
do stand liable along with the seeurity of 
these mortgaged properties and other pro- 
perties, and shall discharge the amount of 
this doenment fully as per all the terms 
contained in this doaument.” Does this 
clause provide for a sovenant to re-pay? In 
Ooote on Mortgages, Volume l, page 120, 
the nual form of a sovenant to reepay is 
given thus: "That in consideration of the sum 
advanced by the mortgagee or mortgagees, 
the reseipt of whioh is aeknowledged, the 
mortgagor eovenants with him or them for 
payment of the principal on a fixed day with 
interest in the meantime," In the dosnment 
in question there are, no doubt, words which 
say: “Wae skall discharge the amount of 
this document fully as per all the terms 
eontained inthe document." Whether that 
is only the explanation of the seaurity elause 
or whether it should be sonstrued as an 
independent sovenant to pay is a matter 
of some doubt, On the whole, I am inslined 
to the view that this is a usufrnotuary 
mortgage. In the pleadings it has through. 
out been assumed that this is a usufruotuary 
mortgage, and no question was raised in the 
Court below that it should not be so regarded. 
The words Vaddt bhogyam are very strong 
and indicate that the parties intended to 
exesute such a mortgage. 

Even granting that this elause should 
be sonstrued asa covenant to re-pay, I am 
not satisfied that the dooument, as a whole, 
should not be regarded as a usufructuary 
mortgage. In Fisher on Mortgages, in 
dealing with Welsh mortgages, the law is 
thus stated in paragraph 12: “Although 
in an ordinary Welsh mortgage, there is 
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usually no eovenant for payment, yet the 
existense of an express covenant to pay the 
prinsipal and interest on demand is not 
insonsistent. with a provision that the 
mortgagee shall hold until payment, nor 
does it affeot sueh a provision so as to lead 
to forfeiture, or to leb in foreclosure". 
Therefore, theexistenee of & slause, like the 
one we find in Exhibit K,is not inconsistent 
with the whole dosument being regarded 
as a usufruetuary mortgage. That would 
have been the eonstrustion placed upon a 
Welsh mortgage, and I fail to see why the 
same should not apply toa usufruoetuary 
mortgage. After all what we have to see 
is, whether the essential provisions of a 
dosument are sueh as to constitute it a deed 
of usufructuary mortgage. A penal olause 
should not be construed as.affecting the main 
eharaoter of the doeument., 

The large number of eases quoted to show 
that where there is a covenant to re-pay in a 
usufruotuary mortgage the doeument should 
be construed as an anamolous mortgage, do not 
‘mush help the solution of the problem, In 
those eases the question was, whether a suit 
for sale would lie at the instance of a usufruo- 
tuary mortgagee. Tbe learned Judges in 
almost every one of them held that the 
covenant for payment enabled the mortgagee 
to sue for sale. They were not considering 
the question whether this clause would destroy 
the essential nature of the dooument. I do 
not, therefore, refer to these decisions, Grant- 
ing fora moment that Exhibit A should be 
regarded as an anamolous mortgage, the 
further question is, whether the plaintiff 
should be eompelled to consolidate the 
amounts due under it and under Exhibit I. 
The right of redemption is given by seations 
60, 61 and 62 of the Transfer of Property 
Ast. Sestion 60 enables the mortgagor on 
payment or tender, at the proper time and 
place, of the mortgage-money, to require the 
mortgagee tc deliver tbe mortgage-deed and 
to deliver possession of the mortgaged pro- 
perty. This section bas been construed to 
. mean that there should be no frastional 
redemption. But where the amount dae on 
a partienlar mortgage is either tendered or 
paid the mortgagor's right to demand 
possession of the property is clear. Sestion 
61, as I read it, secures a further right to the 
mortgagor. What it says is, thata mortgagor 
should not be compelled in seeking to redeem 


one mortgage to pay money due upon 
anotber mortgage. Notwithstanding the 
sontention of the learned- Advosate. General, 
J am prepared to hold that the sonverse is 
mplied in section 61. If it is not a mortgage 
on property other than that aomprised in the 
morigage,a mortgagee may ask that the money 
due to him upon the same property in respeot 
of another mortgage should also be paid to 
him. Apparently, this rule applies only to 
oases of mortgages of the same desoription. 
It was held in 7Tajjo Bibi v, Bhagwan Prasad 
(7) by Sir John Edge, C. J., and Burkitt, J., 
that a mortgagee has no right to ‘souipel a 
mortgagor to consolidate a usnfruetuary and 
a simple mortgage. Even if Exhibit A ia 
regarded as an anamolous mortgage, and 
Exhibit I a simple mortgage, the prinsiple of 
that desision would apply, Upon that question 
as to what meaning should be attashed to 
the word ‘on property other than that 
comprised in the mortgage,’ I think it 
unnecessary to express any opinion, [ am 
inelined to think that it is a case of omission 
by the Legislature to provide for eases where 
the whole or a portion of the mertgaged 
property comprised in the first mortgage is 
added to in the second mortgage. The 
desision in Ganga Ram v. Kirtarth Rat (6) 
relied on by the learned Advocate. General 
seems on the faata to contemplate sasse where 
the second mortgage somprised property 
ineluded in the first mortgage. But there is 
no alear judieial pronounaement on the 
question and, therefore, I am not prepared to 
regard it as any authority. On the other 
hand, the opirion of Wright, J., stated with 
some hesitation in Salmon, In re, The 
Trustee, Ex parte (5), suggests a different oon- 
elusion. 

Section 62 deals solely with usufruetnary 
mortgages. If sestion 61 applies, the further 
question would be whether, when the equity 
of redemption in both the mortgages has 
passed to & third party, he ean be compelled 
to redeem both the mortgages. In England 
it was held in Vint v, Padget (2) that where 
the equity of redemption has passed to a 
stranger, he ia bound by the same equities 
as the mortgagor.” This deelsion was follow- 
ed in some later cases, However, very soon 
eminent Judges began to doubt the sound- 
ness of the rule etablished in that ase. 
Lord Watson in Jennings v. Jordan (1) gays: 

" The doatrine appears to me to have its root 


E 
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in equity. If:A bas separately mortgaged 
two estates to D, it seems to be just and 
reasonable that a Court of Equity should 
deoline to aid A in redeeming one of these 
estates, except upon oondition of his paying 
to B, the other mortgage-debt which might 
be insuffisiently seonred. But the equitable 
eharaoter of the sonsiderations which have 
led to the growth and the development of the 
dootrine, as against purahasers of the mort. 
gagor’s equity of redemption, is by no means 
80 apparent.” In Minter v. Oarr (19) Lind. 
ley, L. J., stated that the rule subjecting the 
assignee of the equity to the same limitation 
as the mortgagor is a harsh one and should 
not he extended by analogy. In Pledge v. Oarr 
(20) Lord Hersobell stated: “We cannot 
overrule Vint v. Padget (3), for that was 
the decision of a Court oso-urdinate in 
jorisdistion with "ourselves." The matter 
was taken to the House of Lords in Pledge 
v. White (4). There oan be no doubt from 
the judgment of the learned Lorda that 
they did not regard the desision in Vint V. 
Padget (3) as justifiable on  prinoiple. 
Lord Halsbury, the Chanoellor, said: "i must 
confess I lament: the conelusion to which 
it has been found necessary to some, 
althongh I believe the atriot prineiple upon 
whish it rests is founded in our law at 
present and in desling with a technical 
system it i3 bettor to adhere to a prinaiple, 
when onse established, than to oreate a 
greater oonfusion by dissenting from it” 
Lord Watson slated: "For my own part, I 
should hava desired, if possible, to deside 
otherwise; but I am compelled to aay that I 
Soncur with the reasonings and the sonolu- 
sions of ‘my noble and learned friend," Lord 
Davey, who delivered the leading judgment 
in the ease, stated: "I am of opinion that the 
application of the doatrine of sonsolidation 
toa osse like the present has been too long 


considered part of the eqnitable jurisprudense 


of this country to be altered at the present 
time, and it is not sọ unreasonable as to 


‘demand a reversal of it by this House.” More 


recently, Mr. J ustige Neville stated in Sharp 
v. Rickards (21): —"I do not think that the 


„oare of Vint v. Padget (3) has any general 


(19) (1894) 3 Oh. 498; 63 L. J. Ch. 705 
58 71 L. T. 526. aba 
(20) (1895) 1 Ch. 61; 64 L. J. Oh. 51; 8 R. 268, 


. 2652; 71 L. T, 628; 43 W, R, 50. 


(21) (1909) 1 Ch, 109; 78 L, J, Ch. 29; 99 L, T, 916, 
40 


appliestion., It stands on a very pesuliar foot», 
ing. It was upheld in ? latge v. White (4), but it 
appears from tbe judgment of Lord Davey 
that this was only beaause it had stood so long 
that the House of Lords thought it might do 
harm to reverse if, not besauce they approved: 
any principle which it established.” While 
such is the view held in England, is there 
any justifiestion for importing sucha teshnical 
rule of law into this aountry P If we examine 
the course of developmant whioh the English 
and the Indian Law has undergone on this 
question, ib would be alear that the prineiple 
of Vint y, Padget (3) should not be extended 
to India, In Eogland the right of redemp- 
tion itself was regarded as an equitable right, 
besause there was a conveyanee to the 
mortgagee whiah vested the property in him. 
Before this legal ownership is displaced, a 
conveyances ia nesessary. Heving regard to 
this view of the rights of the mortgagor and 
mortgagee, if was first held that a mortgagor 
may be compelled to redeem all the mortgages 
he had executed to the same mortgagee 
whether it be on the same or on different 
properties. 

The asases base this right of the well- 
known prineiple that he who seeks equity 
must do equity, In one ease if was stated 
that a mortgages hada right to sonsolidate 
bsoause by allowing the redemption of 
any one mortgage his seeurities in respect 
of them may bs impaired, This prinsipla 
was found to be irresonoilable with the 
theory tbat thera should bs no clog on 
the eynity of redemption Gradually, eminent 
Judges lent to the view that sonsolida- 
fion of mortgages on different properties 
should be  dissouraged, The Lsgislature 


stepped in and, by sestion 17 of the Con- 


veyaneing Aat, restricted the right cf oon- 
solidation to mortgages on the same prop. 
erty. Bsafore the intervention of the 
Legislature, oases like that of Fint v. Padget 
(3) extended the obligation to assignees 
of the equity of redemption. Therefore, it 
was held by the House of Lords that the 


principle of stare decisis should be applied 


to this olass of eases. 

Now, what do we find in this eountry? 
Here, the mortgagee is not tbe legal owner 
of the property. In the majority of cases, 
thara is no conveyansge to him. The Ra. 
gulations before the Transfer of Property 
Ast did not resognize tho legal ownership 
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of the mortgages. The Common Law of 
the sountry, apart from legislation, regarded 
the mortgaged property as a bare security, 
The vernacular expression denoting mort- 
gages eonnotes a pledge and no more, 
Therefore, the right of redemption is and 
has been a legal rightin india. There is no 
question of the mortgagor being required to 
do equity. Consequently, it would ordinarily 


bs a denial of an undoubted right to 
eompel the mortgagor to redeem other 
mortgages. Of sourse, if the Legislature 


has so preseribed, sonsiderations based on 
presoriptory rights ean have no bearing on 
the subjest. From what I have stated 
above, it must be olear that, whereas in 
England, gradually the right of ecnsolidation 
is being ourtailed, as being inoonsiatent 
with the theory that no slog should be 
placed on the right of redemption, we 
would be enlarging in this country the 
right to eonaolid&te which is purely the 
ereature of the Legislature. Bearing these 
fasts in mind, I find no reason for im- 


porting the rule of Vint vw, Padget (3) 
into India, Sestion 61 only speaks of 


the mortgagor and the mortgages. In my 
opinion, whatever may be the rights of 
the mortgagee to sompel ths mortgagor to 
sonsolidate mortgages upon the same pro- 
perty before redemption, the rule is not 
applicable against persons who sre the 
purchasers of the equity of redemption. 
In the present ease neither the mortgagor 
nor the mortgagee are before the Court. 
In both eases we have the transferees, I 
would, therefore, hold that the first defend- 
ant eannot eompel the plaintiff to pay the 
amount due under Exhibit I before heis 
allowed to redeem the property somprised 
in Exhibit A. Before we finally dispose of 
this onse, there must be findings on the 
two points indicated by me, The finding 
should be submitted within two months, and 
seven days are allowed for objections, The 
deoree must also be modified by giving to 
fhe firat defendant the whole of the 
Rs, 12,000 spent by his assignor in pur- 
ehasing stamps, eto. 

We think that the appellant is entitled 
to intereat at 10 annas per cent. on the 
‘amount that may he found to be the 
difference between the amount deposited 
by the purehasers andthe amount with- 
drawne by thel;Rajah of Tuni from 3lst 
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January 1911, having regard to the general 
elause providing interest on the amount: 
of the mortgage and also having regard 
to the faot that the B Sshedule properties 
from the usufruot of whioh the interest 
upon this amount was intended to be 
taken in lien of interest was taken away 
from the mortgages. Parties will pay and 
receive proportionate oosta  throughtout. 
We think that this is a fit ease for sana- 
tioning’ fees for two Vakils on both sides, 





In sompliance with the order sontained in 
the above judgment, the Subordinate Judge 
of North Argot submitted the following 

FINDINGS, 

The issues framed and remanded by the 
High Court for findings are: 

(2 What was the amount paid to the 
Rajah of Tun! from ont of che 
eale amount deposited in Court P 
Whether avy and if src, what 
amount was spent by the Ist 
defendant or his assignor in the 
litigatson relating to the B Sshedale 
properties P 

On izaue (1) * * * ia % 
I, therefore, find that the amount withdrawn 
by the Rajah of Tuni ont of the sale 


(ii) 


amounts depnsited in Court is only 
Bs. 1,80,412.10-0. 
Zülssug. C. = Œ — o — ow o3 


As the issue is merely to determine the 
amount of sosts eaid to have been inourred 
by the mortgagee, the Rajah of Tuni, and not 
to find whetber or not he is entitled -to 
recover thaí sum from mortgagor as part of 
the mortgage amount, I find that the mort» 
gagee has spent Re, 3,257-6 0 iv the litiga- 
tion relating to the B Sshedule properties. 





This appeal soming on for final hearing, 
after the return of the findings of the lower 
Court upon the issues referred by this Oourt 
for trial, the Jourt delivered the folowing 

JUDGMENT,—The question on whieh 
we salled the Subordinate Judge to return 
finding related to the sosta, if any, inourred 
by the lest defendant in contesting the appeal 
filed in the High Court regarding the anotion- 
sale of the B Sohedule properties. The 
finding is that no costs were incurred in that 
litigation, That eonoludes the question. It 
was not open to the Sabordinate Judge to 
eonsider other expenses ineurred by the 
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we 


‘Tol. ' 
sréndant in other suits. The result is, 
_ aati the'sum of Rs, 1,007 will be added to 
the amount of the mortgage already deter- 
mined with interest at 10 annas per sent. 
per mensem from the lst January 1911. 
The olaim for sosts is disallowed. Time for 
tbe payment of the balanee three weeks from 
the re-opening of the Sub-Court at Chittoor 
. after vaeation, 
M, C. P. 
Decree modified. 


ALLAHABAD HIGH COURT. 
Sseoonp Civin Appeit No, 8626 or 19:8, 
Deeember 2, 1918. 

Present :—Mr, Justice Tudball. 
GURDIAL—Pr«NTIFF— ÁPPELLANT 


v6T 508 
MUNNA LAL AND ANOTHER—DEF£NDART3 
: — RESPONDENTS, 


Limitation Act ‘TX of 19081, Sch I, Arts. 134, 144 


Mortgage — Adverse possession—Suit for redemption 
by person acquiring equity of redemption—Limita- 


iion. 


- A mortgaged his property to B, who, purporting 
to be thefull owner and in possession, made a 
simple mortgage of it to C. O brought a suit for 
sale of the property and in execution of his decree 
the property was sold and purchased by him in 
1896. In 906 he sold the property to D P, who 
had acquired tha equity of redemption of the 
original mortgagor, brought thé present suit for 
redemption under Article 148 of Schedule. L to the 
Limitation Act: : 

Held, that the suit was governed by Article 184 
or Article 141 of Schedule [to the imitation Act, 
and that as D and his predecessors-in-title had 
been in adverse possession for more than l+ years 
atthe date ofthe suit, the suit was barred by 
limitation. [p. 648, col. 2.] 


g- Sesond appeal from the desision of the 
Judge, Agra, dated the 27th of April 19:8. 
“Mr. Narayan Prasad Asthana, for the 
Appellant. nr ` i 
Mr. Peary Lal Banerji, for the Respondents, 


- JUDGMENT.— The sole point for decision 


in this appeal is one of limitation. The 
fasts are briefly as follows:—Ths property 


was mortgaged in the year 1864 toa oertain ' 


mortgagee. In the year 1892 the mortgages, 
purporting to ba. full owner of the property 


t: 
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and being in possession (though under his 
mortgage), made a simple mortgage of the 
property to another person, In 1896 this mort: 
gageo brought a suit for sale of the property: 
The property was sold and purshased by the 
mortgagee who remained in possession up to 
the year 1906, when he sold it by voluntary 
sale-deed in favour of the present respondents, 
The plaintiff in the.present suit is a person 
who has acquired the equity of redemption 
of the original mortgagor, and has brought 
the suit ostensibly for redemption of the 
mortgage under Article 148. The Court of 
first instanee deoreed the claim. The lower 
Appellate Court held that the euit for posses- 
sion was barred by limitation and dismissed 
the suit. Henee the present appeal by the 
plaintiff. At the outset, the plaintiff is met ' 
by the deeision of a Division Benah of this 
Court in Ram Peart v. Budh Sain (1). That 
was similarly & suit for redemption under 
siroumstanses almost parallel with those of 
the present ease. In that suit the facts were 
as follows:—In 1861 sertain property was 
mortgaged with possession, as in the present 
case, to one H.G. and then the equity 
of redemption was sold toone J. The latter 
obtained a dearee for redemption eonditional 
upon the payment of a oertain sum to H. G. 
but the payment was not made, H. G. remain- 
ed in possession until the year 1889 when he 
hypothesated itto K. deseribing himself as 
absolute owner. In 1901 K's heira obtained 
a desree forsale on foot of the mortgage and 
in 1902 purehased ib at the austion sale in 
exeention of thedesree. They sold it to the 
defendants by two sale deeds in 1904 and 
1905. in 1915 the heirs of J. broaght a suit 
for redemption of the mortgage of 1961, Ib 
was held in that oase that the Artiele spoli- 
sable to the suit was Artisle 144, and nof 
Article 148, or Avtiele 134, and that tha 
defendants and their predesessors-in-title 
having been in adverse possession for 
more than 12 years, the suit must fail. The 
fasts are parallel to the fasts of the present 
ease. The present respondents are transferees 
by the sale-deed of 19060 from those persona 
who in 1896 purchased in exeeution of tha. 
dearee obtained on the basis of the mortgage 
of 1892. That mortgage of 1892 was one 
made by the original mortgagee slaiming to 


(1) 61 Ind. Cas. 546; 18 A. L. J. 995; 2 U.S, Ln R, 
(A) 332; 48 A. 164. 
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te fnll owner of the property. Sitting as a 
Single Judge, I am bound by thia ruling of a 
Division Bench, though it seems to me that 
Article 134 might well be applied to the 
circumstances of the oase In their judgment 
the learned Judges at page 995* remark: 

Article 134 is exolnded by the fast that 
the vendors of the defendants had not 
purshased from the mortgagee. They had 
acquired their rights by virtue of an involun- 
. tary sale, which, assording to the deaisions in 
Ahamed, Kutti v. Raman Nambudri (2), Bhog- 
wan Sahat v. Bhagwan Din (8) and Sheo Nath 
Singh vy. Mahipal singh (4), is exeluded from 
its operation." This deaision was passed in 
the year1t20. The Limitation Ast in foree 
is Aot IX of 1908. The desisions quoted are 
all desisions under the previous Act XV of 
1877, In the sorresponding Article under 
that Aot the word " purohased ” was entered 
and that word has, by the Legislature, 
been removed from Artiele 134 and been 
replased by the word “transferred.” That 
Article now runs, eliminating the unnecessary 
portion, as follows:— To recover the posses.» 
sion of immoveable property mortgaged and 
afterwards transferred by the mortgagee for 
valuable consideration,” The decision of Mr, 
Justioe Banerji reported as Sheo Nath Singh v. 
Mahipal Singh (4) was a decision under the 
old Act and is no longer applieable, when the 
. word “ purchased” bas been deliberately 
removed by the Legislature and replaced by 
the word — '" transferred ". The word 
* transferred ” is not limited in the Article by 
any language and is, in my opinion, entitled 
to the interpretation whish is given to it in the 
Transfer of Property Ast. lt does cover the 
case of a simple mortgage. My attention ie 
salledtothernlingin Mulla Vittil Geeli Kutti 
v. Kunht  Fathumma (5), where the 
point has been sonsidered and where the Full 
Beneb of the Madras High Court was almost 
equally divided, one in favour of one inter. 
pretation, the other in favour of the other. 
Thrée out of the five Judges held that the 
transfer mentioned in Article 134 was a 
transfer under whieh possession is taken by 


the transferee. The other two Judges held 
(2) 25 M. 99; 11 M. L. J, 328. 
(3) 9 A. 97; A. W. N, (1886) 803,5 Ind. Dec. (N. s.) 


96. 

(4) 2 A. L. J. 234; A. W. N. (1905) 56. 

(6) 48 Ind. Cas. 81; 40 M. 1040; 33 M. L, J. 320, 
(1917) M. W, N. 609; 22 M, L, T. 236; 6 L, W. 464 
(F, B,): e ‘ f ) e 
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a ai loo, 
to the eontrary, and held ibat" 3»). 
apply to a mortgage under which bes, | 
is not taken by the transferee. | also ndid 


that two of the learned Judges held thats _ 


Article 134 of the Limitation Act applied, but 
that time began to run not from the date of 
the transfer but from the date of taking 
possession; whereas, in the third column 
against Artisle 134 the time from which 
period begins to run is olearly and distinetly 
laid down as the date of transfer, I think 
that Article 134 must apply to the present 
case, but even if it does not, under the ruling 
mentioned by me, at least Article 144 would 
apply. Ineither view, Article 149 cannot 
apply,as the respondents and their predecessors. 
in-title have been in clear adverse possession 
for more than 12 years, in faot at least from 
18:6 if not from 1892. In my opinion, the 
decision of the Court below is correct and 
this appeal, therefore, fails and is dismissed 


with sostas. 
Appeal dismissed, 


LAHORE HIGH COURT. 
First Orvis APPEAL No. 2006 or 1917, 
Marah 7, 1621. 
Present: — Mr. Justiae Chevis and 
Mr. Justice Saott.Smitb, 
Diwan DWARKA DAS, MINOR, AND ANOTHER 
— AEFPSLLANTA 
Lersus 
Diwan KRISHAN KISHORE AND ANOTHER 
| Daren Da NTS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908", s 2 '1D, 
Sch II, paras i5, O—Hindu Law—Joint jamily— 
Death of member—Surviving members, whether legal 
representatwes— Alienation—Suit by after-borm son 
to contest alienation, maintainability of — Reference to 
arbitration by father, whether binding on BONS — 
Award, proceedings to file Compromite, parties whee 
ther can enter awnto—Arbitrator failing to decide 
dispute in accordance with personal law of parties — 
Misconduct - Court Fees Act VII of 15 0 £5 ri 
tiv b)—Suit to enforce right to share in joint family 
property— Oourt-fee payable, 


There is no such thing as succession, properly 
so called, in an undivided Hindu family. 7 nere. 
fore, on the death of a member of a joint Hindu 
family, the surviving members of the family are 
not his "legal representatives", within the meaning 
of the definition contained in section 2 411) of the 
Civil Procedure Code. [p 680 col 1] 

Section 7 (4) b: of the Court Fees Act ia 
applicable to a suit to enforce the righ$to share in any 
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property on the ground that it is joint family prop- 
‘erty, In such a suit the plaintiff is at liberty to 
value the relief sought by him at any sum he 
pleases, and ourt-fees are payable onthe sum sọ 
fixed and not on the value of the share claimed by 
the plaintiff [p 6 0, col z] 

Under the Hindu Law a son conceived is the 
same ag a son born for all purposes, and if he is 
born alive he has a right to challenge alienations 
and other acts affecting his rights in the joint 
family property, and any other son born sub. 
sequently, unless the former has in the meanwhile 
consented fo the act impugned, can also challenge it, 
[p. 633, coL 1.] 

Family arrangements or references to arbitra- 
lion entered into in good faith by the manager 
of a joint Hindu family or by a father in such a 
family bind the other members or the minor sons in 
the absence of fraud or other good reason to the 
contrary, (p. 638, col. 1.] 

' Ib is competent to the parties to compromise a 
proceeding for filing an award by altering, smend- 
ing or adding to the award. (p 683^, col. 7.] 

Where a dispute relating to joint family pro- 
perty and the right of succession thereto was 
referred by the members of the family to a private 
arbitrator selected by reason of his knowledge of 
the ciroumstances of the family, without any 
stipulation that he was to be controlled in his 
decision by any custom or Hindu Law, and the 
arbitrator decided on the broad view of giving 
effect to what he conceived to be the intention of 
the deceased father of the parties: 

Held, that the arbitrator was rot guilty of any 
misconduct. [p 6:8, col, 2; p. 684, col. 1.] 

First appeal from the desree of the Senior 
Sabordinate Judge, Lahore, dated the 15th 
May 1916, dismissing the suit with aosts. 


Bakhsh Tek Ohandand Lala Fakir Ohand, 
for the Appellanta, 
- Mr, O. Bevan Petman and Lala Moti Sagar, 
R. S., for the Kespondents. 
JUDGMENT, 
Scorr Sara, J.—( February 25, 1921).—The 


following pedigree table will illustrato tho 
present case, 
RATTAN CHAND 


at 





l | 
Bhagwan Das, Rup Chand. 


Barkat Ram, 


Raj Kumar, 





OTE Ee 
Krishan Kishore 


Jai Gopal 
(defendant). Seca 


(defendant), 








Jagan ‘ath, Dwarka Das, 


t plaintiff ; ! plaintiff, 
(born «th December 1999, (born 4th August 1918 
died 6th August 1918). surviving). K 
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After the death of Raj Kumar, there was 
a dispute between his sons Krishan Ki-hore, 
the chief defendant, and Jai Gopal aa to bis 
property, Krishan Kishore olaimed that he 
was entitled to susased to the whole property 
in ascordanse with the rule of primogeni ure, 
ani that Jai Gopal was only entitled to 
maintenanse. Jai Gopal. on the other hand, 
claimed that he was entitled to a share in the 
property in accordance with Hindu Law. 
They referred their dispute to arbitration by 
an agreement, dated the Eth of August 1909, 
printed at page 25 of the paper book, in whieh 
they appointed Mr. Atkins, Deputy Commis- 
siner of PF'erozepore, and formerly Deputy 
Commissioner of Lahore, as arbitrator and 
agreed to abide by the settlement whish he 
made regarding their rights. At the time 
of the referense to arbitration Jai Gopal was 
sonless, bnt on the 26th of Desember 1903, 
a aon was born to him salled Jagan Nath. Oo 
the 9th of Mareh 1910 the arbitrator gave 
his award, and on the 25th of July 1910, 
upon an applisation made by Krishan 
Kishore to have the award filed in Court, the 
parties agreed to & sompromise by whiah 
they asoepted the award with oartain modi- 
fioations whioh were in favour of Jai Gopal. 
Upon this a deeree was passed upon the 
award as amended by sonsent, D warka Das, 
the sesond son of Jai Gopal, was born on the 
4th of August 1913, and the present suit was 
instituted by Jagan Nath and Dwarka Das, 
minors, through their mother, on the 16th of 
June 1914 for a deslaration to the effect 
that the entire arbitration proseedings refer- 
rel to above are null and void, and do not 
affect the plaintiffa’ right in the joint family 
property of Diwan Rattan Chand. Upon 
defendants’ objection that plaintiffs sould not 
sue fora mere deslaration an amended plaint 
was put in, whish is to be found at pages 
65.66 of the paper-book. Therein, the plaint- 
iffa asked for a deelaratory deeree to the 
effect that the arbitration proseedings were 
null and void and did not affect their rights 
and also prayed to be awarded joint posses. 
sion of the property in dispute and they 
valued the relief sought at Rs. 2,500. In the 
original plaint the property was valued for 
purposes of jurisdiotion at a sum exeseding 
sight lakhs of rupees and when the amended 
plairt was put in the defendants objected in 
regard to the reduetion of the value of the 
suit for purposes of Jurisdiction and said the 
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plaintiffs had no power so to reduee it, The 
Subordinate Judge, however, held that as the 
plaintiffs had altered their elaim, they sould 
alter the value of the relief sned for. The 
Judge held that the snit as laid in the 
amended plaint fell within sestion7 (iv)(b of 
the Court Fees Ast. The lower Court has 
dismissed the suit, holding that the sons are 
bound by the action of their father, Jai Gopal, 
in referring the matter in dispute to arbitra- 
tion. 

Plaintiffs filed an appeal to the District 
Court, whieh held by its order of 9th July 
1917, printed at pages 24 25 of the paper- 
book, that the value of the suit was over 
eight lakha of rupees as originally fixed 
and returned the memorandum of sappéal, 
for presentation in ‘the  Ohief Oourt 
where it was then filed. During the pen- 
deney of the appeal Jagan Nath has died, 
Upon his death an applisation was made 
under Order XXII, rule 3, Civil Prosedure 


. Oode, that his brother Dwarka Daa 
and his mother Musammat Puran Devi 
should .be  brovght on the reeord as his 


legal representatives. This applieation was 
aoeepted subject to all just exeaptions, Mr, 
Petman on kebalf of the respondent Krishan 
Kishore raises a preliminary objeotiop to the 
effeot that Dwarka Das and Musammat Puran 
Devi sannot be sonsidered to be legal 
representatives of Jagan Nath. In support 
of his objestion he refers to the definition of 
"legal representative" in seetion 2 (11), 
Civil Prosedure Code, where it is defined as 
meaning a person who in law represents the 
estate of a deaeased person. He refers to 
page 339, Mayne’s Hindu Law, Sth Edition, 
where it ia said that " there is no suoh thing 
as suseession, properly so ealled, in an 
undivided Hindu family; and to Ohwunilal 
Harilal v. Bat Mani (1) where it was held 
that the suryiving co-pareeners were not 
bound by the deeree, for on no sonstraction 
of the term ‘legal representative’ sould 
members of a joint Hindu family be brought 
within its definition as contained in seetion 
2 (1D) Civil Prosedure Code. On this 
authority we admitted the forsee of Mr. 
Petman’s objeation and set aside the order 


making Dwarka Das and Musammaé Puran. 


(1) 46 Ind, Cas. 745; 42 B. 504; 20 Pos L. R. 
860. 
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Devi the legal representatives of Jagan Nath | 
deseased, 
Another preliminary objection was, that the 
plaint and the appeal were not properly 
stamped, The contention is, that as the suit 
is for joint possession of property, the value. 
for purposes of Court fee should be the actual 
value of the plaintiff's share in the property, 
On behalf of the appellant it is sontended 
that the suit is not for possession of any 
definite share but only one to enforse his 
rights to share in. the joint property. 
Bakhshi Tek Cband sontends that the suit 
is one to enforse the rights to share-in the 
property on the ground that it is joint family 
property under section 7 (iv) (b) of the Court 
Fees Aot and that the value of sueh a suit is 


 aseaording to the amount at whieh the relief 


sought is valued in the- plaint or memorandum 
of appeal, In all sush suits it is laid down 
that the plaintiffs shall state the amount at 
whioh he values the relief sought and it waa 
contended that the plaintiff was within his 
rights in valning the relief sought by him at 
Rs. 2,500, 


In support of the objestion, Dagdu Sakharam 
v. Tataram Narayan (2) and Hari Ohand v. 
Jiwan Mal (8) were referred to, but in each 
of those oases the suit was for partition and 
for possession of a definite share of. joint 
property. "Those authorities are, therefore, 
not on all four with the present ease. 
In Bidhata Roy v. Ram Oharitra Roy (A) at the 
bottom of page 654 there is an obiter dictum ` 
to the effest that seotion 7 (iv) (b) of the 
Court Fees Ast is applieable to a suit to 
enforee the right to share in any property on 
the ground that it is joint family property. 
This elause, the Judges stated, seema to refer 
toa suit for joint possession and not to a 
anit for partition. No other authority on all 
fours with the present ease has been sited 
and we have overruled the objestion, holding 
that the present olaim is certainly one to en. 
foroe the right to share in joint family proper- 
ty. This being go, the appeal was properly filed 
in the Distrist Court, which had jurisdietion 
to hear it, but as it was before us we heard it 
at the request of Counsel. 


(2) 4 Ind. Cas. 248, 88 B. 658; 11 Bom. L, R, 
1074. 

(3) 28 P, R. 1903; 65 P, L. R. 1908. 
T, 98, 5 
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- As Jagan Nath, who joined in the suit, has 
died and as Dwarka Das has been held not to 
be his legal representative, the next point 
whieh arises ia, whether Dwarka Das, who 
was neither coneeived nor born at the time of 
the referense to arbitration or at the time of 
award, ean maintain the suit, Sabapatht v. 
Somasundaram (5) ia authority for the pro- 
position that under Hindu Law a son son- 
seived is equal fo a son born and acsordingly, 
an alienation by a Hindu to a bona fide pur- 
baser for value is liable to be set aside by a 
son who wasin his mother’s womb at the 
time of the alienation, to the extent of his 
share. It is admitted by Counsel for the 
defendant that Jagan Nath, who was son- 
eoived before the referense to arbitration 
aould have maintained the suit, It is also 
admitted by him that if a son or sons are 
alive at the time of an alienation then an 
after born son aan ehallenge that alienation. 
The anthorities for this proposition are 
Mulla's Hindu Law, 3rd Edition, page 242, 
where it is stated that an alienation, invalid 
when it was made, may be set aside not only 
at the instanee of the sons then living but at 
the instance of any son born after the date of 
alienation, nnless it has been ratified by them 
before his birth. Also see Mayne's Hindu 
Law, 8th Edition, page 461, and Tulshi Ram v, 
Babu Lal (6).. Iam of opinion that a son 
coneeived is the same as a son born for all 
purposes, and that if he be born alive he 
has a right to shallenge alienations or other 
acts affeoting his rights in the joint family 
property, and that any other son born subse- 
quently, unless the former has, in the mean- 
while, eonseuted to the act impugned, san also 
ehallenge it. : 


Mr. Tek Ohand in arguing the ease on the 
merits urges that the right of sons in & joint 
Hindu family is quite independent of their 
father and that the father sould not repre: 
sent his minor sons in a reference to arb: 
tration, He has referred to the arbitration 
proseedings and has urged that there was 
no suffisiont evidenee before the arbitrator 
to support his desision that the rule of 
‘primogeniture prevailed in the family of the 
. parties. He says that Jai Gopal ought to 
have insisted on the dispute being desided 


,O 16 M. 76; 2 M. L.J. 244; b Ind. Deo. (N. s.) 
(8) 10 Ind, Cas, 908; 83 A, 654; 8 A, Ly J, 788, 
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in aseordanse with Hindu Law. He urges 
that Mr. Atkins tried to find onb what the 
intention of the parties’ father had heen and 
that he did not go into the Hindn Law 
governing sussession to property. He says 
that Jai Gopal did not ast in the best interests 
of his sons, who at the time were unborn, in 
referring the matter in dispute to arbitration. 
He refers to Mayne’s Hindu Law, pages 450 
and 451, where the authority of the father 
in dealing with the joint family property is 
dissussed. At page 451 it is said :—' It is 
an established rule that a father ean make no 
disposition of the joint property which will 
prejudiee his issue, unless he obtains their 
assent, if they are able to give it, or unless 
there is nome established nesessity or moral 
or religions obligation to justify the transac: 
tion, And it makes not the least differoneo 
whether the disposition is in favour of a 
stranger or one of the family themselves. 
The test is, whether it is an infringement 
upon their vested rights.’ Mr. Tek Chand 
urges that the referense to arbitration in this 
ease was an infringement of the vested rights 
of Jai Gopal’s sons. 

Mr. Petman on behalf of the defendant, on 
the other hand, argues that the referense to 
arbitration was made with the bona fide 
intention of settling a dispute abont sueaession 
to family property aud was in the nature of 
a family arrangement, whieh sannot be 
questioned by Jai Gopal’s sons, He urges 
that it is quite slear from the resord that 
Jai Gopal never gave up his olaim to 
Buaseed as a ao sharer but that he referred 
tho dispute to an arbitrator in whom he had 
sonfidense and who knew the family,in perfest 
good faith and of hisown free will. Diwan 
Narendra Nath, who was at the time Deputy 
Commissioner of Hoshiarpur, gave evidense 
to the -effest that he wrote the agreement 
between Jai Gopal and Krishan Kishore to 
refer the dispute between them to the 
arbitration of Mr. Atkins. His evidenee is 
printed at page 81 of the paper.book, and 
itis proved from it that no pressure or 
undne inflaense was brought to bear upon 
Jai Gopal in order to get him fo exesute the 
agreement. No miaconduet haa been alleged 
against the arbitrator. He sonsidered the 
previous history of the family and the wishes 
of the parties’ father and an admission made 
by Jai Gopal himself in a letter to his 
father, whieh is printed at page 49 of the 
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paper-book, and same to the deeision that 


the rule of primogeniture preyails in the 
family and that Jai Gopal was only entitled 
to maintenance. 

Mr. Petman, in support of his eontention 
that the refersnes to arbitration was of the 
nature of a family arrangement and cannot 
be sontested by Jai Gopal’s son, bas referred 
tníer alta, to the following authorities :— 

Balaji v. Nana (7), where it was held that 
the manager of a joint Hindu family, even 
when he is not the father, has the power to 
bind the family by a reference of a dispute 
with any outsider regarding any family 
property to arbitration, provided snch 
referenes is for the benefit of the family, 
Minors in the family sre bound by the 
referense and will act upon it. The High 
Court iu that saso olted with approval the 
dase of Jagan Nath v. Mannu Lal (8), where 
it was held that if was sompetent to the 
father of a joint Hindu family in his oapasity 
of managing member of the family to refer 
to arbitration the partition of the joint family 
property and the award made on such a 
referenee, if in other respects valid, will be 
binding on the sons, Bakbshi Tek Ohand 
distinguishes these cases on the ground that 
the present sase is different as there the 
dispute was between the members cf a joint 
Hindu family on one side and &n outsider on 
the other ; but, in my opinion, if & manager or 
a father ean refer a dispute between tke 
family and an outsider to arbitration or a 
dispute in the family relating to pertition 
of the joint family property, there is ro good 
reason why he should not have authority to 
refer a dispute as to the right to share in the 
property arising between the menibers of the 
family themselves. I do not. see any valid 
reason for distinguishing between the two 
68808. 

Mr. Petman alea referred to & oare 
reported as Jut Nath Jha v. Kamala Nath (9), 
where it was held that the Karta in a joint 
Hindu family had full power to act as guar- 
dian of the joint property of himself and hia 
minor nephew and to deal with it for the 
purpose of making the refere:.ce to arbitra. 
tion; and also to page 134 of the same 
Volume ikamdas v. Ohabildas  (10;] 


(7) 27 B 287; 6 Bom. L. R. 95. 


E )6 A 2o}; A. W. N.41894) 60; 8 Ind Deo. 
(w. s ) 150. 
" 1 Ing. Cas. 8 


(10) 7 Ind, cie 154, 12 Bom, L, Rs 621, 
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where it was held that in the oase of a family 
arrangament where there is suffisient motive, 
the Court will not eousider the quantum of 
eonsideraticn and distnrb the transaction on 
the ground of the inequality of the benefit. 
unless there is fraud or some other ground 
which in law vitiatesit. He also referred 
to Venkatagiri Nayant Varu v, Subbarogalu 
Nayant (11) where it was held that the 
minor sons of a Hindu father are bound 
by a bona fide sompromise of a doubtful 
claim entered into by their father as 
manager of the joint family. He refers 
etpesially to the following passage on page 
4 6:— 

"That the father and the managing mem- 
ber of a Hindu family has a right to bind 
his minor sons by a bona fide sompromise of 
disputed elaims is undoubted law. In Sarabit 
Partab Bahadur Saht vw. Indrajit Partab 
Bahodur Saki (12) it was held that where 
& family dispnte which might have led 
to ‘disastrous litigation’ was sompromised 
by the father, the rame was binding upon 
his minor sons unless it was proved that 
the father’s conrent to the compromise was 
obtained by undue irfluenes or misrepre- 
sentation. As said in Hassan Bibi v. 
Fazal Kadir (13), the law as to family 
arrangements is governed by a apeoial equity 
and will be enforeed if honestly made. 
Whcn the responsible members of a family 
agree to an arrangement which has been 
arrived at withont undue advantage being 
taken, the minor sons oapnot be allowed 
to disturb the arrangement after if bad 
been acted upon for many years. In Ramdas 
v. Ohabildas (10) Chandavarkar, O. J., and 
Macleod, J., held: “Inthe case cf a family 
arrangement where there is a sufficient motive 
for it, the Court will not sonsider the 
quasium of sonsideration and disturb the 
transaction on the ground of inequality of 
tte benefif, unless there was fraud or some 
other ground which in law vitiates it.' "' 

Again, Mr. Petman refers to the ease 
reported at page 863 of the same Volume 
[Ramdagal v, Motiram (14)!, where 
it was held that, in the absense of 
fraud or collusion, & reference to arbit- 


(11) 24 Ind Cas 491, 

(2 7A eUi; 2A L J. 720; A. W. N. (1904) 
244. . 
UU 4 Ind. Cas, 954; 106 P. W.R. 1509; 189 P.L. 


M) 24 Ind, Cas, 868; 10 N, L, R, Ths 
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ration by a Hindu father was binding on 
the other members of tha family. 

Another ruling relied on by him ia that 
reported as Uppara Ohinngappa v, Gaddam 
Ohinna Hanumanna (15), where a Division 
Bensh of the Madras High Court held that 
where the manager of a joint Hindu family 
refers & disputeto arbitration in good faith 
and the cireumstanees are sueh that there 
ig no eollusion, the result of the submission 
will be binding on the other members of the 
family. 

In Gandharp Singh v. Nirmal Singh (16) it 
was held that a sompromise, whieh is entered 
into by a Hindu father with regard toansestral 
property for the purpose of avoiding an 
existing or even possible litigation and 
which is in the nature of a family settle- 
ment, i», in the absence of fraud, collusion, 
undue inflaenee, or other like reason, 
binding on his sons. 

_ All these authorities seem to me to show that 
family arrangements or referenaes to arbitra- 
tion entered into in gcód faith by the manager 
of a joint Hindu family or by a father in 
such a family bind the other members or the 
minor sons in the absenoe of fraud or other 
good reasons to the sontrary. The same 
view of the law is stated in the Law of 
Arbitration in India by Banerji, Second Edi- 
tion, pages 73,75. No fraud or misrepresenta- 
tion or any other similar reason which would 
invalidate the referenoe to arbitration has 
been pleaded in the present asse and, in 
my opinion, there ean be no reason for 
holding that the reference was not valid. 
lt appears to me that the arbitration was 
agreed to for thesettlement of a bona fide 
dispute, and having regard to the authorities 
I do not think that the sons of Jai Gopal 
san objest to it. Onse it is admitted that 
the referense cannot be objected to, it appears 
to me that the award sannot be objested 
to merely on the ground of inequality of 
benefit. Mr. Atkins, as his award shows, 
estimated the income of the property and 
based his award of maintenance to Jai 
Gopel thereon. Mr, Tek Chand sontended 
that the parties had no power to modify 
the awari and that the Court sould not 
have passed a decree otherwise than upon 


the award as given by the arbitrator. b 
(15, £0 Ind. Cas, 471; 9 b, W. 814; (1919) M. W. N. 


4:5. 
t (16) 54a Ind. Cas, 326; 60, L. J. 529, 22 0, C. 
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appears tome, however, thatif the original 
award was valid, sofar as Jai Gopal was 
concerned, it certainly sannot be sonsidered 
to be invalid merely beeause it was some 
what modified in his favour, In the oase 
reported as Behari Lal v. Dholan Das (17) it 
was held by Rattigan, J., the late Chief 
Justice of ‘this Court, that it is 60m petent 
to the sarties to osmpromise the proceedings 
under sestion 525, Civil Prosedure Code 
by altering, amending or adding to the 
award. I, therefore, hold that there is no 
forsee in this sontention, 

Another argument urged by B i 
Tek Oband was that it was ci dns 
the arbitrator to forsake the rules of Hindu 
Law and io hold that the parties ware 
governed by the rule of primogeniture. In 
answer to this Mr. Petman has referred to 
Muhammad Newaz Khan v. Alam Khan (18) 
In that case if was held that, where A 
dispute relating to land and the right of 
suoeession thereto was referred by the 
members of a Muhammadan family to a 
private arbitrator selected by reason of 
his knowledge of the ciroumstanses of the 
family, without any stipulation that he was 
to be controlled in his decision by any 
custom or Mubammadan Law and the 
arbitrator desided on the broad view of 
giving effect to what he aonasived to be 
the intention of the deceased father of the 
parties, this could not be relied on as mis- 
conduct, and that such desision wag within 
the right of the arbitrator. In acsordanea 
with this deeision of the Privy Oouneil [ 
am of opinion that the arbitrator was nob 
contralled in his desision by the rules of 
Hindu Law, At the same time, I have 
no doubt that Mr. Atkins, who was an 
officer cf experiense and who for about a 
year from November 19:6 worked ag a 
Divisional and Sessions Judge, was fully 
acquainted with the personal law of the 
parties. He reeorded any evidence whish 
the parties wished and having regard to 


-this and fo his own personal knowledge of 


the parties’ family he desided that SU0088- 
sion therein was governed by the rule of 
primogeniture, it is nof nesessary for me 
to express any opinion as to whether he 


(17) 5 Ind. Cas. 994; £8 P. W. B. 1910. ° 
M rr : oe 18 O. 414 (P. CO.) 181, A 
; 16 Ind. Jur, 284; 6 Sar. P. C. J, 96. Dec. 
m se ; 9 Ind, Dec, 
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was justified in coming to this desision, I 
am not at all impressed by Mr. Tek Chand’s 
argument that Jai Gopal bad no good 
reason to suppose that he would not susseed 
in a suit, if he had brought one, to enfores 
his right to a share in his father’s pro: 
perty. He had during his father's lifetime 
admitted in writing (Exhibit D.2, at page 
40 of the paper book) that he was not 
entitled to a share, and he eould have no 
reason to suppose that the arbitrator selected 
by him would not deside the dispute 
between himself and his brother in an 
equitable manner. We are told that the 
property is now & very valuable one, but 
it is not sontended that the valuation made 
by the arbitrator was not, at the time it 
was made, & proper one. 

After giving full sonsideration to all 
the relevant authorities which have been 
sited on both sides, £ am of opinion that 
Dwarka Das is bound by tho referense to 
arbitration and by the award as subse- 
quently modified by the sompromise of the 
25th July 1910 I would, therefore, dis- 
miss the appeal with costs. 

Onzvis, J.—( Marck 7, 1991).—I conour. 
Even assuming that the decision would have 
been otherwise had the dispute been fought 
out in Court, still Jai Gopal sould not be ser- 
tain what would be the result of a suit, He 
took the advies of an expriensed friend of the 
family; and the matter was referred to 
an arbitrator, who had some knowledge of 
law and whose integrity of purpose sould 
be thoroughly relied npon, I sonsider the 
action of the father, in agreeing to refer 
to arbitration, is binding on the son.’ No 
missonduot is proved, and we cannot “go 
into the merits of the award. As tothe 
modification of the award, this was, as 
my learned brother has pointed out, a 
modifieation in favour of Jai Gopal, and 
I eannot see that this gives his son any 
right to set aside the deeree. 

The sppeal is dismissed with eosís, 

Appeal dismissed, 
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LOWER BURMA OHIEF COURT. 
Second Orvir, Apesin No, £42 or 1919. 
May 13, 19z0. 

Present : — Mr. Justise Maung Kin, 
ACHAYA AND OTAERS—-ÁÀPPELLANTS 

versus , 
MAUNG PO SAING AND ANOTHER — 


RESPONDENTS 
Vendor and purchaser—Consideration, non-payment 
of— Burden of proof. 


Where the execution of a deed is admitted, and 
the deed contains an admission that consideration 
has passed, it is for the exeoutant to get rid of 
the admission which he has made in the deed. 
It is nob enough for him to prove that, prior to 
the institution of the snit on the basis of the deed, 
he denied receipt of consideration, even if such 
denial was made before tho registering officer. 
[p. 6 5, col. 1.] 

Where, however, a purchaser silently submits to 
the withholding of possession of she property 
purchased by the vendor for a long time the 
burden of proving payment of consideration is 
shifted on to the purchaser, unless the fact of 
the vendor’s possession can be explained on a 
footing other than that of the non-payment of 
consideration, [p. 635, col. 1.] 

Mr. Sen, for the Appellants. 

Mr. Bose, for the Respondents, 

JU DGMENT.—This appeal arises out of 
a suit by plaintiffs for fhe possession of a 
house-site with a house thereon, on the 
allegation that the defendants sold the house 
to them under a registered deed. The 
defendants failed to prove that they did | 
not reseive the sonsideration for their sale, 
In the lower Courts there was some contest 
as to whether or not the transaction was 
a benamt one, but the point is not argued 
before me, Upon the evidence, it is right 
to hold that the plaintiffs have failed to 
prove the payment of sonsideration, so the 
position is, that the plaintiffs sre not able 
to prove the payment of sonsideration and 
the defendants ean only ssy that they have 
not reseived any payment, but sannot prcve 
their allegation. How is the sase to be 
desided P It must be decided by ascertaining 
on whieh side the burden of proof lies. For 
the defendants the osses of Áchobandil Kuart 
v. Mahabir trasad (1) and Behari v, Ram 
Ohandar (2) have been sited as showing that 
the burden should be plaeed upon the plaint- 
iff, 


t (1)8 A, 641; A. W. N, (1886) 242; 6 Ind, Dec. (N. s.) . 
880. 3 
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‘In the first oase the suit was for posses. 
sion by the purshaser under a registered 
deed of sale. The defendant (vendor) 
admitted the execution and the registration 
of the deed, bnt denied receipt of oon- 
sideration. The deed was exeeuted in Jan- 
uary 1876 and the suit was instituted in 
1484. The vendor had been in possession 
during the whole of that period, namely, 
over eight years. The plaintiff produced 
no evidenee to prove the payment of eon: 
sideration. Oldfield and Tyrell, JJ, held 
that, under ordinary sireumstanees, the party 
alleging non-payment of sonsideration would 
be bound to prove his allegation, but the 
fast that the plaintiff had silently submitted 
to the withholding of possession for upwards 
of sight years, combined with the sontinnous 
possession of the vendor, favoured the 
allegation of the latter that possession had 
been withheld besause of the non-payment of 
sonsideration, and raised such a sounter-pre- 
sumption as to make it insumbent on the 
plaintiff to give evidenee that sonsideration 
had in fast paseed. 

In the sesond osse the plaintiffs were 
usufrootuary | mortgsgees, They were 
never given possession of the mortgaged 
property, nor did they attempt to recover 
possession until the period of limitation had 
almost expired. The defendants (mortgagora) 
pleaded that no sonsideration had passed. 
Stanley, O, J., and Banerji, J., held, follow. 
ing the first ease above oited, that the 
burden of proving that sorsideration had 
passed was rightly shifted to the plaintiffs, 
The ease of Mahabir Pratad Rat wv. Bishan 
Dayal (3) was distinguished, in that in the 
sase before the Bench, possession had been 
withheld for nearly twelva years, whilst 
in Mahabir's case (3) there was no withholding 
of pcssession for a length of time. Inthe 
latter ease it was laid down that, where 
execution of a bond is admitted and the 
bond eontains an admission that sonsider- 
ation has passed, it is for the exesntant 
to get rid of the sd mission which he has made 
in the bond It is not enougl for him to prove 
that, prior to the institution of the suit on the 
bond, he denied reseipt of sonsideration, even 
if euch denial was made before the registering 
officer. 


Now, in the onse before me possession 


(8) 27 A, {l l A Ld 423, 


has been withbeld for less than two years, 
and the lower Appellate Court. whilst saying 
that the fast that the vendors had remained 
in possession of the property is undoubtedly 
@ point in favour of the defendants’ elaim, 
also says thst it does not seem to it to 
be eonelusive. It goes on to observe:-— It 


“appears from the statement of the respond- 


ent, Po Sairg, that be has had other 
transections with the defendant, Ma Shwe 
Ma. He says that he onse stood seeurity 
for her for a sum of Rs. 370. The parties 
are not strangers to eaoh other, and tha 
fast that immediate possession was not 
insisted on does not establish the appellanta’ 
case.” So that the fast that the defendants 
were in possession has been explained on 
a footing other than that of the non payment 
of eonsideration. These speeial features in 


the ease distinguish it from Achobandil’s 
case( 1) and Behari's case (2),and the special rule 
shifting the burden on to the purobaser by 
reason of possession being withheld for a 
long period, cannot be applied to the present 
6856. 


Mahabsr's case (3) is more nearly akin 
to the present ease than the two other eases, 
And there is nothing in the ease to take it out 
of sestion 102 of the Indian Evidenee Aot, 
For the above reasons, the appeal is dismissed 
with sosts, 


Appeal dismissed, 


PATNÀ HIGH COURT. 
O1rouir Oourt, Ourrack. 
APPEAL FROM APPELLATE Gaper No. 7 or 1920. 
January 17, 1921. 
Present :—Mr, Justiee Jwala Prasad and 
Mr Justiee Ross. 

SAMANTA GAGARNATH MAHAPATRA 
ARD OTHERS—JuD@ ext DxBTOkS— 
APPELLANTS 
: 6rsus 
LOKENATH SUKUL — Deorss-Hoiprr— 

R ¥stovpent, 
Civil Procedure Code (Act V of 1908), O. XXXIY, 
r. 6—-Mortgage-decree—Sale of some out of several 


mortgaged properties——Sale of others not permitted 
Personal decree, whether can be passed, 
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SAMANTA GAGARNATH MAHAPATRA t, LOKENATH -SUKUE, - 


Where some of the mortgaged properties are 
sold under a mortgage-deoree but the sale-proceeds 
are nob sufficient to pay off the amount due, and the 
decree-holder is prevented from bringing the rest 
of the mortgaged properties to sale, he is entitled 
toa personal decree under Order XXXIV, rule 6 
of the Civil Procedure Code. [p. 687, col. 1.] 

Appeal from the desision of the District 
Judge, Cuttack, dated the 26th November 
1919, reversing that of. the Munaif, Puri, 
dated the 28th April 1919, 

Mr. B. N. Dass, for the Appellants, 

Mr. J, N. Bose, for the Respondente, 

JUDGMENT. 

Jwaua Prasan, J.~This appeal is dirested 
against the desision of the Distriet Judge of 
Onttack, dated the 26th of May 1919, 
allowing an application of the respondent. 
deoree-holder, made under Order XXXIV, 
rule 6, of the Code of Civil Procedure, for a 
personal deoree against the appellants. The 
respondent had obtained a mortgage-desree 
in respest of three properties, one of whioh 
was situated in Puri and the other two in the 
Native State of Nayagarb. He executed the 
deeree and sold the property situated in Puri 
Distriet, but the prise fetehed by the sale 
of this property was not sufficient to satisfy 
the entire desretal amount, At his instanee, 
the decree was transferred to the Native 
State of Neyagarh for execution but' the 
Superintendent of that State refused to 
exesute the decree as it was of a Oourt 
in British India. The decree-holder, there- 
fore, made an application for a personal 
desree under Order XXXIV, rule 6 of 
the Code of Civil Procedure, 


The Munsif rejected this applisation on 
the ground that all the mortgaged pro- 
perties were not sold and unless and until 
that was done the plaintiff was not entitled 
to a personal decree under Order XXXIV, 
rule 6. The learned District Judge differed 
from the Munsif and held that the plaintiff 
waa entitled to a personal decree under 
the said rule. The desision of the learned 
District Judge is shallenged in this Court, 
and in support of i$ relianee is plased 
upon the sate -of Ram Ranjan Ohakravarti v. 
Indra Narain Dass (1). In that saso the 
mortgagee, after the iüstitution of the suit, 
relented s portion of the mortgaged property 
and the sale of thé -remaining property 
being idsuffioient he applied for a personal 


“Gy 33 C. 890; 10 0, W.N, 862, 


“the mortgagee 


decree under section 90 of the Transfer 
of Property Ast, This section has been 
supereeded by rule 6 of Order XXXIV cf 
the Code of Civil Procedure. The deoisjon 
in that ease has no applisation to the 
precent one, inasmuch as the mortgagee 
had, withont the sonsent of the mortgagor, 
released a substantial portion of the pto- 
perty originally mortgaged to him. The 
mortgagee in the present oase did not 
release any portion of the mortgaged pro- 
perties, On the other hand, hé strenuously 
made efforts to sell the properties mort. 
gaged to him, The present ease approaches 
nearly to the oase of Pirbhu Narain Singh 
v. Amir Singh (2) in which, after the 
sale of some of the mortgaged properties, 
the decree was sent to the Collestor for 
the sale of the remaining properties, The 
Oollestor dissovered that some of the ‘re- 
mainiug properties were in fact oésupansy 
holdings and in others the judgment- 
debtor had no interest at all. Tre Court 
held that the decree holder was entitled 
to a personal deoree under seotion 90 of 
the Transfer of Property Aet [vide also 
‘Pertasams Kone v. Muthia Ohettiar(3) and Purna 
Ohandra Mandal v. Radha Nath Dass (4). ] 
This Court, in the ease of Rakhal Ohandra 
Digar v. Sidhi Nath Singh (5), held that 
where the mortgaged properties were not 
capable of being sold by reason of sestion 
48 of the Chota Nagpur Tenancy Aot, 
was entitled to  proeeed 
against: other properties of the mortgagor. 
From the ‘judgment of Chapman, J., it 
appears that he was inclined to bold that 
a mortgagee is entitled to sbandon his 
claim on the mortgaged properties and 
ask for a personal decree against the 
mortgagor without first bringing to sale 
the mortgaged properties. This view was 
arrived at on a sonsideration of the afores 
said ease of Pirbhu Narain Singh v. Amir 
Singh (2) and the ease of Javerbha? Jorabhai 
v. Gordhan Narsi (6), It was further found 
in that ease that the mortgage deoree in 
question did eontain a clause giving a 


(2) 29 A. 389; A. W. N. (1907) 83, 
(3) 23 Ind. Cas. 615; 38 M. 677; 16 M. L. T. 
2 


232. 

(4) 83 C. R67 at p. 877; 4 O. L. J. 141. 

(6) 53 Ind. Cas 922; (1919) Pat, 890. 

(6) 28 Ind. Cas. 417; 39 B. 353; 17 Bom. L, R. 
259. m Q7 
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personal deeree in favour of the mortgagee. 
The desres drawn up was not merely a 
mortgage-desrse in. aesordanoee with. the 
‘Form preseribed. in the Code of Civil Pro. 
secedure, No. 7, Appendix D. The desrea 
in the present eaae also directa the mort- 
gagor to pay the-sum decreed within a 
eertain time, There was, therefore, a per. 
sonal desrea also against the mortgagor 
eontained in the mortgage-desree in question, 

In this view, perhaps, it may not be 
considered nesessavy to pass another per. 
sonal deeree under Order XXXIV, rule 6, 
and the deoree-holder would have been 
permitted to exeaute the desres against the 
person and other properties of the judgment- 
debtor straightaway. The result to the 
jadgment-debtor would have been the same, 
whether the desreo as it stands ia allowed to 
be 'exeauted a8 & personal decree or another 
die qa deoree is made under Order XX X1V, 
rule 

In the present ease I do not tbivk it neoes- 
ary to dismiss the applisation of the deoree- 
holder simply upon the ground that it is open 
to him to proseed to execute the desree as it 
stards without any further order under Order 
XXXIV, rule6, Iam very muoh.influenoed 
in -thie view by the faet that the deeree. 
holder did sellone of the properties and the 
net proeeeds of the sale proved to be insaf- 
ficient to pay the amount due under the 
desres, He not having been allowed to sell 
the other properties is entitled, techni- 
eally, -to some under Order XXXIV, rule 
6. As observed above,the result is the same 
. whether the  deoree holder is allowed to 
execute the decree or a separate deeree passed 
under Order XXXIV, rule 6. The appeal i is, 
therefore, dismissed with. coats, 


Ross, J.—I agree, : 


-Appeal dismisssd. 
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LOWER BURMA OHIEF COURT, 
Figer Civit Appeat No 154 oF 1217, 
May 22, 1918. 

Present: —Mr, J ustige Maung Kin 
and Mr. Justice Rigg. 

ASOGMEAH AND ANOTHER—-ÁPPELLANTS 

tersus 
V. S, R.M. OHETTY — PraiNTIFE — 
^. RESPONDENT, 

Evidence Act (I of 1872), s. 68--Execution of docu- 
ment requiring attestation, proof of— Witness, search 
for, how to be made—"Subject to the process of the 
Court," meaning of. 


The degree of diligence required in seeking for 
the attesting witness to a document is the same 
as that required for the search of a lost paper. 
The enquiry must be strict, diligent, honest, and 
satisfactory to the Court, It should be made at 
the residence of the witness, if known, and ab all 
other places where he may be expected to be 


‘found, and also, in general, of his relatives and 


others who may be able to give information con- 


cerning him, (p, 888, col. 1,] 


The natural meaning of the words “subject to 


‘the process of the Court” in section 68 of the 


Evidence Act is, that the witness can be compelled to 
attend the Court and give his evidence personally. 
Where a witness is outside the jurisdiction of the 
Court, the Court has no power to compel his 
personal attendance, and the fact that the Court 
can issue a commission for his examination does 
nob render the witness subject to the process of 
the Court. [p. 638, col. 2.] 

Where, therefore, an attesting witness to a docu- 
mentis outof the jurisdiction of the Court, the 
ire can be proved by other evidence. [p. 638, 
col, 2. 

Mr. N. M, ÜOowcsit, for the: Appellant. 

Messrs, Giles as Banerii, for the Respond- 
ent. 

JUDGMENT. — The plaintiff.respondent 
in this suit, V. S. R. M.  Ohetty, sued 
Assoomeah, a merchant, residing at Ohitta. 
gong, on a mortgage executed on lith 
September 1907, by one Fazal Rahman, 
whom plaintiff alleges to be defendant's duly 
eonstituted agent for this purpose, He also 
joined as defendant S. S. A. O. Chetty firm 
who had a subsequent mortgage on the 
property, The first defendant in his written 
statement denied. that he exesuted the mort- 
gage, or borrowed the sum of Rs. 7,000 on it, 
or that he had authorized anybody to exeonte 
the document which purported to be the 
mortgage in suit, The sesond defendant 
denied, generally, the correstness of the.state: 
ments of the plaintiff and put the plaintiff to 
proof of them. On these pleadings three 
issues wore fixed, the first. two of whioh only. 
are.important to the desision of this esse, 
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The first issue is, whether Fazal Rahman 
executed the mortgage-deed in snit as agent 
of defendant, and the sesond is, whether, if he 
did so, he exeeeded his power under the power 
of-attorney. It is eontended on appeal that 
as the mortgage-deed was one requiring attest- 
ation by two witnesses the plaintiff was bound, 
under the provisions of sestion 68 of the 
Evidenee Ast, to sall one of the attesting wit. 
nesses to prove execution and that he has 
failed to oll either of the attesting witnesses 
or to prove that S. R. M. Mutu Veliappa is 
dead or cannot be found. There is, therefore, 
no legal proof of exesution of the mortgage, 
and the suit» fails on that ground, 

Weare unable to agres with the opinion 
expressed by the learned Distrist Judge that 
the evidense on the reeord is suffisient to prove 
the death of S. R. M. Mutu Veliappa Chetty, 
It is merely hearsay evidense, and no witness 
has been oalled who has ‘any personal 
knowledge of the death of Mutu Veliappa, 
From the evidence it appears that he dia. 
appeared from Rangoon some four or five 
years ago, and, so far as enquiries went, has 
not returned to Burma. The plaintiff and 
his witnesses apparently eontented themselves 
with believing the story of some of tha 
persons who were questioned about the death 
of Mutu Veliappa, and they did not make any 
attempt to enquire into the truth of their 
story. In these ciraumstanees, we should find 
' some diffieulty in holding that it was shown 
that Mutu Veliappa sould not be found, The 
degree of diligence required in seeking for the 
attesting witness to a dossament is the same as 
that required‘for the seareh of a lost paper. 
The enquiry must be striet, diligent, honest, 
and satisfaetory to the Oourt. It should be 
made at the residenee of the witness, if known, 
and at all other places where he may be 
expested to be found, and also, in general, of 
his relatives and others who may be able to 
give information ooncerning him. (See Taylor 
on Evidence, 10th Edition, paragraph 1855) 
The enquiry in this oase was very far short 
. of this requirement. ‘The appellant, however, 
has filed an affidavit stating that Mutu 
Veliappa is not dead, but is in Pudukotta 
State, and eontended that his evidense sould be 
taken on «omminsion, and that, for that reason, 
he is à person “subject. to the prosess of the 
Court wtihin the meaning of seation 68 of the 
Hividense Act. His learned Counsel quotes 
from Strond’s Law Lexieon tho meaning of 


--— 
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the word ''prosess " as inoluding, generally, 
the aativity of a Civil or Criminal Court, but 
Mr. Wharton in his Law Lexicon, while 
admitting thatthe term might havea wider 
meaning, states that it is generally confined to 
a summons or other writ, 1t is sonceded 
thatifhe wasin Madras, this Court has no 
power to sompel his personal attendanes: Mr. 
Giles argues, that the fast that the Court ean 
issue a commission does not render this 
witness subject to the process of the Court, 
The issue of a commission is a matter within 
the diseretion of the Court issning it, and 
when a sommission is issued, the person 
to be examined on sommission besomes 
subjest to the proses of the Court issuing the 
commission. it appears to us that the 
natural meaning of the words “‘subjest fo 
the process of the Court " is that the witness 
san be compelled to attend the Court, and give 
his evidenee personally. This a&ppeara to ba 
the view taken in English Courts, Taylor 
remarks that if an attesting witness is out of 
the jurisdiction of the Court, then a dosu- 
ment ean be proved by other evidence, and, 
in the notes to paragraph 1851, sites authori- 
ties to show that thia is the law notwith- 
standing the power the Court has to examine 
on interrogatories under Order XXXVII, 
rules k and o of the Rales of the Supreme 
Court, 1583, 

Weare, therefore, of opinion, that, since if 
is soneaded that Muta Veliappa Obetty was 
in Madras atthe time of the trial of the 
suit, he is not a witness subjeat to the 
prosess of the Court, and, therefore, the Court 
could, under sestion 69 of the Evidenee Act, 
take evidense to prove the attestation of the 
witness to be in his handwriting, The sesond 
attesting witness is Tafazal Ahmed. Assord- 
ing to the evidenee of the plaintiff, this witness 
was produced as an attesting witness by Fazal 
Rahman. The evidence for the plaintiff 
shows that enquiries were made from Fazal . 
Rahman as to the whereabouts of this 
witness, and also from various other Benga- 
lees, but none of them sould give satisfactory 
answers, The mortgage was executed more 
than ten years ago, and we think, under the 
giroumstanees, the plaintiff has done sll he 
reasonably sould to dissover the witness and 
has failed, and that we are justified in saying 
that Fazal is a witness who at the time of the 
trial eonld not be found. Mr. Oowasji has 
not seriously eontended that Fazal Ahmed is 
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a witness whom plaintiff was able to find after 


due and diligent search. He has rested bis ` 


case-on the fact that the other witness, Mutu 
Veliappe, sould and should have been ealled. 
For these reasons, we are of opinion that the 
first two grounds of appeal must fail, It has 
not been sontended that the proof of identity 
of the handwriting of the attesting witnesses 
is not suffisient, and we are of opinion that 
there is sufficient proof on the resord that the 
mortgage deed was duly exeouted by Fazal 
Rahman in favour of the plaintiffs. 

The next question for desision is, whether 
Fazal Rahman, at the time of executing 
the mortgage, had power to exesute it on 
behalf of the ‘first defendant. Assoomeah 
was examined on interrogatories, and his 
answers are of a most unsatisfastory kind. 
He admita that he did exeeute a power- 
of-attorney in favour of Fazal Rabman 
but says it was a spesial power. As against 
this, there is the reoord inthe Registration 
Office, Rangoon, that the power-of attorney 
held by Fazal. Rahman was a general 
power-of-attorney, P. R. M. A, Raman 
Chetty swears that, before the deed was 
exeanted, be showed the power to his Pleader, 
and was informed that it was in order. We 
observe that in. Exhibit O7 Fazal Rahman 
in 1905 on the same power of attorney 
mortgaged a part of the property, and 
later in Exbibit O7i he eaneelled the mort: 
gage. Again,in 1909, on the same power- 
of-attorney, he mortgaged the property to 
S. S.A. V. Chetty and Asscomesah admits 
that he knew of this, and took no steps 
to repudiate it. The title-deeds of the 

property were handed over to the plaintiffs 
' and it isinoredible that for ten years Assoo- 
meah sould have been in ignoranoe as to 
what had happened to this land. He same 
fo Rangoon, but he made no attempt to 
repudiate this transaction of his agent. 
Under these oiranmatanees, there is a strong 
presumption that the power of-attorney was 
& general power, We may also remark 
that, if this were not so, it would be easy 
for Ássoomeah to produse a eopy of the 
power-of attorney, or the person who wrote 
it to show that he did not authorize suoh 
dealing with his property on the part of 
As8soomesh. The question as to the exact 
authority conferred by this power of-attorney 
was pesuliarly within the knowledge of 
Assoomeah, Under sestion 106 of the 
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Evidenes Ast the burden of- proving that 
it had not the effest plaintiff alleges lay 
upon Assoomeah. We see no- reason to 
interfere with the judgment and dearee of the 
District Court, and we dismiss thisappeal with 
costs. : 

Appeal dismissed, 


PATNA HIGH OOURT. 
Civi, Revisios No. 176 or 1920. 
January 29, 1921. 
Present :— Mr. Justice Das and 
Mr. Justice Ross. 
UCHANT AHAR A» OTHERS —PETITIONEES 
: versus 
BASAWAN AHIR -Opeoaitse Party, 
Civil Procedure Code (Act V of 1909), s. 116, 
0. XXIII, v. 1— Withdrawal of suit— Inability to pro- 
duce important evidence, whether sufficient ground 
for withdrawal—Revision—High | Qourt, interjer- 
ence by. 


Inability to produce important evidence is not & 
sufficient ground, withinthe meaning of Order XXII, 
rule !, sub. rule (2), elause \b of the Code of 
Civil Procedure, for allowing a plaiatiff to withdraw 
his suit with liberty to bring a fresh suit. 


A Court which allows a suit to be withdrawn on 
this ground acts illegally and with material irregu- 
larity in the exercise of its jurisdiction and its 


-order is liable to be set aside in revision, 


Civil revision against an order of the 
Subordinate Judge, Chapra, dated the llth 


‘June 1920, 


Mr. Sambhu Saran, for the Petitioners. _ 
. Mr, Baikuntha Nath Mitter, for the Uppoaite 
Party. 


J UDGMENT, —The order of ‘the 
learned Subordinate Judge in allowing the 
plaintiffs to withdraw the suit and reserv- 
ing to them liberty to bring a fresh suit 
in respeot of the subjest matter of suah 
suit is againsta series of decisions of the 
Calentta High Court, The learned Sub. 
ordinate Judge says that inability to pro- 
duce important evidence is suffisient ground 
within the meaning of Order XXIII, rule 
1, sub-rule (2), olause (b), of the Onde of 
Civil Prosedure. This view is wholly 


wrong, 
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The learsed: Vakil “on behalf of the 
opposite- party argues that, however, erroneous 
the desision of the learned Subordinate 
Judge may be, this Court is powerless to 
interfere, inasmuch as the learned Subordi- 
nate Judge had jurisdiction to deside right 
as well as wrong. It may be sonaeded 
that the learned Subordinate Judge had 
jurisdietion to deal with the matter, but in 
our view he asted in the exereise of that 
jurisdiction illegally and with material 
irregularity. The order of the learned 
Subordinate Judge must be set aside with 
eoste, 
Order set aside, 


LOWER BURMA CHIEF OOURT.. 
Civi MISCELLANEOUS Appea No, 42 
or 1918, 
July 25, 1918, 
Present: —Sir Danial Twomey, KT., 
'' Ohief Justice, and Mr. Justice Ormond. 
K. N. K, I, OHETTY— APPELLANT 
VETSUS 
. BA TIN—RESPONDENT, ` 
Provincial Insolvency Act (IH of 1907), s. 28— 
“Date of such adjudication", meaning of. — - 


The words “date of such adjudication” in sec- 
tion 28 of the Provincial Insolyency Act mean the 
date-on which the adjudication is actually made, 
and not the. date of presentation of the petition 
on which the ‘adjudication is made. A oreditor is 
not, therefore, debarred from proving a debt in- 
curred by the insolvent subsequent to the date of 
the presentation of the petition but prior to the 
date of the adjudication. 

Mr. Okari, for the Appellant. 

Mr. Hay, for the Respondont. 

JUDGMENT,—The appeal 
ig as to the proper sonstrustion of 
the words “before the date of sush 
adjudisation” in settion 28 of the 
Provinsial Insolyensy Act. The Distriot 
Court has held that the appellant’s debt is 
nof proveable in insolvency, besause the 
obligation was ineurred by the debter after 
10th August 1916, the date on whish the 
petition was presented, though it was prior 
to the #7th November 1916, on whish day 
the order of adjudisation was passed, The 
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learned Judge eame to this oonolusion hay: 
ing regard to the terms of seation 16, sub. 
section 6 of the Act, which provides that 
an order of adjudietion shall relate bask 
to, and take effest from, the date of present- 
ation of the petition on whioh it is made,. 
In support of this view, it is pointed out 
that in other geations, e, g., seations I4and 
38, the term "date of the order of adjudisa- 
fion" is used, and we are asked to infer 
that. the "date of the adjudioation” must be 
a different date. Weare unable to aecept this 
view. The plain meaning of the term “date 
of such adjudisation” is the date on which thé 
adjudieation is actually made, and provisions 
of section 16, clause (6) do not go ao far as 
to require that any sush adjudioation should 
be ante-dated. Sestion 38 protests bona fida 
fransastiong up to the actual date of thé 
adjudisation, and it appears to us that such 
transastions are proveable under sestion Z8, 
A eomparsion with the corresponding see: 
tions of the Presideney Towns Insolvency 
Ast lends support to tbis constrnotion. 
Section 46 of the Act contemplates that 
greditors san prove debts insurred after the 
presentation of the insolyensy petition, and 
before the date of the adjudication, unless 
the creditor has had notise of the present- 
ation of the petition, Thetpurpose of seation 16, 
sub.seotion (6) of the Provincial Insolveney 
Aot is the same as that of seotion 51 of 
the Presideney Towns Insolveney Aot, 
namely, to provide for the vesting of the 
insolvent’s property in the Receiver or 
Assignee, as from the date of presentation 
of the petition, or other aot of insolvenay. 
We see no reason to hold that in oase of the 
Provinsial Insolvency Ast, any more than 
in .the ease of the Presidensy Towns Inso- 
lveney Ast, it was intended to debar oreditora 
from proving debts not invalidated by other 
provisions of the Aat, 

The appeal is allowed, and the order of the 
District Judge is set aside, and the appellant 
will be given an opportunity of proving his 
debta. The appellant is entitled to his aosta 
in both Courts, Advocate’s fees—one gold 
mohurin the Distriet Oourt, and two gold 
mohurs in this Court. 

Appeal allowed, 
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MANAGER, INDIAN MOTOR TAXI GAB CO, LTD. V, CORPORATION OF OÁLCUTTA, 


CALOUTTA HIGH COURT. 
OCrtminat Revision No. 7&6 or 1920, 
August 20, 1 20. 
Present;— Sir Asutosh Mookerjee, KT, 
Aoting Chief Justice, and Mr, Juatice 
Fletoher. 

Tan MANAGER, INDIAN MOTOR 
TAXI CAB COMPANY, Lisites— 
PETITIONER 
tarsus 


Tus CORPORAT:ON or CALOUTTA— 


Opeosite Party. 

Calcutta Municipal Aet III of 1899 B. ON, s. 559 
(18), bye-law under—Motor Vahicles Act (VIII of 
1914), s 11. 2) if i), rule under—Repeal by 
tmplication—Rule, whether repeals bye-law—Test for 
determining—Repugnancy, 


In order to determine whether a bye-law 
framed by a local body duly authorised in this 
behalf by an Act of the Provincial Legislature 
and sanctioned by Government,—in this case a 
bye-law made by the Municipal Corporation of 
Oaloutta, under section 659 (18 of the Calcutta 
Municipal Act, prohibiting the leaving of a cart or 
carriage in a public street unattended,—is re- 
pealed by implication by a rule made subsequently 
by the Local Government under the authority of 
an Act of the Imperial Legislature, ~in this case 
a rule made under the Motor Vehicles Act, gec- 
tion IL z!4f) 4), prohibiting a motor vehicle from 
being allowed to stand in a street or publio place 
unattended,—the test is, whether there is a 
repugnancy between ihe bye-law and the rule; 
where, as in this case, it is possible to read 
the bye-law andthe rule together in sucha way 
as to make the one supplement the other, there 
is no repugnancy and, consequently, no repeal by 
implication, The mere fact that the offences con- 
templated by the bye-law and the rule are not 
identical, is immaterial. [p. 642, col. 2; p. 648, col 1.] 

Rule against the order of tha Municipal 
Magistrate, Oalcutta, dated the 27th July 
1920. 

FAOTS appear from the judgment, 

Babu Manmathanath Mukherjee, for the 
Opposite Party.—The eonvistion of the peti- 
tioner under seation 559 olause (18) of the 
Oaloutta Manisipal Ast is perfectly right. 
Readsbye law No. 10 framed under olause (18) 
of sestion $59 of the Caloutta Municipal Aat. 
In the present case the Magistrate has found 
that a motor sar of the petitioner was left 
unattended on a public street. This was 


elearly a breach of the above bye law. Refers’ 


to rule 24 framed by the Losal Government 
under the Indian Motor Vebisles Act VIII 
of 1914, Thera aan ba no question of the 
rule superseding the Manisipal bye law. The 


Munisipal bye law imposes an additional’ 


4] 


. sipal Aat are inconsistent, 


liability to that imposed by rule 24. 

Babu Dasarathi Sanyal (with him Babu 
Ram Saran Chatterjee), for the Peti- 
tioner.—The Manisipal bye.law No. 10 has 
been impliedly repealed by the Indian Motor 
Vehieles Ast. If the mechanism is stopped 
no attendansoe is necessary. Rule 24 framed 
under the Indian Motor Vehisles Act and bye- 
law No, 10 framed under the Caleutta Muni- 
Refers to Craie’s: 
Statate Law, 5th Edition, page 320, Hals- 
bury's Laws of England, Volume 27, pages: 
169, 170. See also the oases noted at the 
foot-note to Craie’s Statute Law, at page 503. 
The provision in a former Ast is impliedly 
repealed by an ineonsistent provision in A 
later Ast of the same Legislatare. It is all 
the more so when the later Aot is passed: 
by a superior Legislature. Refers to Max- 
well’s Interpretation of Statutes, page 232. 


JUDGMENT, 


Mooxerses, Acte,C,J,—This Rule was 
issued salling upan the Ohairman of the Cal. 
cutta Manisipality and the Municipal Magis: 
trate to show sause why the sonvistion of, and 
the sentenoe on, the petitioner for the infringe- 
ment of bye-law No. 10 framed under clause 
(18) of sestion 552 of the Caloutta Muni- 
aipa! Act, 1879 should not be seat aside, 
The Magistrate bas found tbat a motor 
car of the petitioner was left ina publie 
street unattended and that  eonsequently: 
there was a breaoh of the bye-law men- 
tioned, We are of opinion. that, upon the 
fasts found by the Magistrate, his sonslusion 
must be maintained. 

The real sontroversy is, whether bys-law 
No. 10, framed under olause (18) of seation 
559 of tbe Caloutta Munieipal Aot, was 
superseded by implication when rule 24 
was framed under seation ll, sub seetion 
2, clauses (f) and (i) of the Indian Motor 
Vehioles Ast, 1614 Sestion 559, eub sestion 
(18) of the Calentta  Munieipal Aot pro. 
vides that “the general eommittee may 
make bye-lawsa prohibiting or regulating 
the plasing of  obstrnotions, projections 
or ensroshments, or the depositing of 
materials or goods, in a publio street or 
in orovar any drain or aqueduot in a publie 
straet or on any land vested in the Oor- 
poration”.  In.exereise of the power thus 
vested in the general sommittee, bye-law 
No, 10 was framed in the following terms:— 
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"No person shall leave a carriage or cart 
standing in a publie street unattended.” This 
bye law was sanctioned by the Losal Govern- 
ment on the 6th January 1905, There san, 
in our opinion, be no doubt that the bya. 
law is somprehensive enough to inolude a 
moter ear, beeause the term "oarriage", as 
defined in slause (8) of seotion 3 of "the 
Caleutta Municipal Aet, means "any wheeled 
vehicle, with springs or other appliances 
acting as springs, whieh is used for the 
eonveyanee of human beings, and inoludes 
a jinriokshaw, a bisycle and a trioyole.” 
A motor sar is olearly a wheeled vehicle 
with springs and is used for the sonveyanee 
of human beings. It is, eonsequently, not 
nesessary to sonsider whether motor ears 
were or were notin use when this bye-law was 
framed and were expressly intended by the 
framers to fall within its operation. There 
i8 thus no eseape from the position that bye- 
law No. 10 ia applicable, if it is still operative. 

But it has been oontended by Mr, Sanyal 
that bye-law No. 10 was repealed by impli- 
eation when rule 24 was framed by the 
Local Government under the Indian Motor 
Vehicles Ast, 1914. Seotion 11 of the Indian 
Motor Vehielas Ast. aub ssadon :2), clauses 
(f) and ($5), provide as follows: "ln parti. 
cular, and without prejndise to the generality 
of the foregoing powers", :$, e. the powers 
sonferred on „the Losal Government by sub- 
section (1)] "the Losal Government may 
make rules for allorany of the following 
purposes, namely :— 

'(f) preseribing the presantions to be 
observed when motor vehioles are standing 
in any publie plaee; 

i) providing generally for the prevention 
of danger, injury or annoyanoe to the 
publie or any person, or of danger or injury 
to property, or of obstruetion to traffic”, 

The rules framed by the Loses] Government, 
in exereise of the power osonferred by this 
gestior, were made on the Ist April 1515, and 
eontained, amongst others, the following pro. 
vision:— 

(Rule 24.) "No motor vehiole shall be 
alowed to stand in any street or other 
publies place unless it is attended by a 
person holding a subsisting license granted 
under rule 15, exeept when the meshanism 
of auch vehisle has been stopped”. We 
have, consequently, on the one hand, a bye- 
law framed by a losal authority in exercise 


of the powers conferred upon them by an Act 
of the Bengal Legislative Oounsil, We have, 
on the other hand, a rule framed by the 
Loeal Government under the authority eon- 
ferred by an Aot of the Indian Ligislature. 
The question, sonsequently, may arise whe- 
ther the rale framed by the indian Legis- 
lature has by  impliastion repealed the 
bye-law made under authority of the Local 
Legislature. 

The prinsiple applieable to cases of this 
charaster was enunoeiated by the  Judiseial 
Committee in a long line of desision upon 
the sonstruation of the British North america 
Aot, 1867, whioh elueidates the relations 
between the Dominion and  Provinoial- 
Governments and Legislatures. The rule 
dedusible therefrom is, that the repeal of 
a Provincial Ast by the Parliament of Canada ` 
san only be effested by repugnanay between 
its provisions and the  enaetments of the ` 
Dominion. Referenee may in thia eonnestion 
be made, amongst other oases, to the decision 
in Attorney General for Ontario v. Aitornsy- - 
General for the Dominion (1), Montreal Oity v, 
Montreal Street Railway (9), Citizens Insur- 
ance Oo. of Canada v. Parsons (8). The teat to 
be applied consequently to determine the ques- 
tion raised before us is, whether there isa 
repugnanay between the two provisione, the — 
bye law framed by the Caleutta Mnunisipal 
Corporation and the rule framed by the Looal 
Government. In our cpinion, there is no 
real repugnaney between these two provisions 
The rule framed by the Loeal Government 
under the Indian Motor Vehieles Aot in 
substance provides only for eases when the 
mechansim of the motor vehisle is not 
stopped. In sush oases the rule direats 
that no motor vehisle shall be allowed to 
stand in any street or other publie plaoo 
unless it is attended by a qualified person, ' 
that is, a person holding 8 subsisting 
lisense granted under rule 15. The bye.’ 
law framed by the Munisipal Corporation, 
on the other hand, applies to all sasesand 
is to the effest, that no person shall leave 
& oarriage or cart standing in a publie 
street unattended. Manifestly, there is no 
repugnanay between these two direstions: 
(1 n A. O, 848 at p. 360; 65 L, J. P, C. 26; 74 


(2) YA 2 = 388; S1 L. J. P, C, 145; 106 L. T.. 
970; 28 T. L. R 220. 
t 9381) T App. Cas, 96; bi L. J. P. ,C. 11;,.45__D, 


L.T 
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One rule is, that no person shall leave 
& motor oaratandingina publio street un- 
attended, and, for this purpose, it is immaterial 
whether the meshanism is in operation or 
18 stopped: the other rule provides that in 
eases where the mechanism is not stopped, 
the person in attendanoa must be a qualified 
person holding a subsisting license, It is thus 
possible to read the two together in such a 
way asto make the one supplement the other; 
if this view be adopted, there is no repug- 
nansy, although it is sonseivable that events 
whish make a person liable to prosecution. for 
infringement of bye.law No. 10 may not make 
him liable to prosesution for infringement of 
rule 24. Indeed, in the sase before us that 
is precisely the aontingenoy whish has arisen, 
and tbe prosecution has been rightly initiated 
for the aontravention of bye-law No. 10 and 
not of rule z4. 

It has been finally sontended that the rule 
must be taken to have repealed the bye-law, be- 
eause the punishments whieh maybe infisted 
for contravention of the two provisions are not 
identieal, That faot, in oar opinion, is 
immaterial. The rule resognised in Henderson 
v. Sherborne (4) and Attorney- Qensral v. 
Lockwood (2), namely, that where the 
punishment or penalty is altered in degree 
but not in kind, the later provision is scnsider- 
ed as superseding the earlier one, bas not 
applieation here [@obinson v. Emerson (6) and 
Oole v. Coulton (73) T'he offenees nere are not 
identieal; what may be an offense under the 
rule may not be an offenee under the bye-law, 
and itis eonseivable that the gravity of the 
offense under rule 24 may, in oertain siraum- 
stances, be mush less than that under bye- 
law No. 10, 

We are of opinion that the bye.law has not 
been repealed by the rule, and the prosecution 
was rightly initiated for the sontravention of 
bye- law No. 10. It is thus impossible for us 
to interfere with the oonvistion of, and the 


sentence on, the petitioner, and the Rule must 
be dissbarged. 


FistouEr, J.— I agree. 


Rule discharged, 

(5) (1587) 2M. & W 2835; 6 L J. M. O. 28; M, & 
H. 40; 1 Jur 152: 15) E. R. 743 

(61 (1842) 9 M, & W. 378 at p. 321; i ; 
7 18: at p. 831; 6 Jur. 171; 152 

7, (1883) 4H & O. 852 at p. 355: 12 Jur. (N. s. 

873; :6 L. T. N.B.) 391; 143 R. R 652. ; i 

(7) 1860.2 EL & Bl 695 22L. J. M, C. 125; 6 


Jur. N 81631. id. I.N, 8.) 216; 8 W. R. 412; 119 R, 
R. 914; 121 E. R, 261, pum 
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PATNÀ HIGH COURT, 
Crvi Oriminat Revision No. 940r 1920, 
February 15, 1921. 
Present : —Mr. Justiee Adami and Justioe Sir 
John Busknill, Kr. 
RAKTU SINGH-—PxTITIONER 
tereus 


EMPEROR-— A conn», 

Criminal Procedure Code (Act V of 1998), ss. 439, 
476—Civil Procedure Code (Act V of 1008), s I'5— 
Government of India Act, 1915 (6 & 6 Geo, V, C 60, 
8, 107 — Revenue Court, order by —High Court, juris- 
diction of, to interfere, 


The High Court has no jurisdiction, under sec- 
tion 439 of the Criminal Procedure Code, to entertain 
an application to revise an order passed by u 
Revenue Court, under section 478 of that Code, 
Such an order, however, is open to revision under 
section 115, Civil Procedure Code, or section 107 
of the Government of India Act. [p. 645, col. 1.] 


Civil Oriminal Revision against the order 
of the Commissioner, Tirhut Division, direct. 
ing the prosesntion of the petitioner under 
gestion 476 of the Code of Criminal Prose- 
dure, dated the 3rd November 1920. 


Messrs. Gour Ohandra Pal, Murari Prasad 
and Janak Ziskore, for the Petitioner. 

Mr. Sultan Ahmed, Government Advooate 
and Mr. 0. 9. Bannerjee, for the Orown, 


JUDGMENT. 


ApAxI, J.—This is an applieation made 
under sestion 107 of the Government of 
Indie Aot and also under section 439 of the 
Code of Criminal Prosedure, for the setting 
aside of an order passed under sestion 476 
of the Code, by the Commissioner of Tirhut, 
direating the prosesution of the petitioner 
under sestions 465, 468, and 471 and 193 of 
the Indian Penal Code. 


The fasts of the case may be briefly stated 
as follows :— 

The petitioner, who is a Revenue Agent in 
Darbhanga, applied on the 28th September 
1918, to the Land Registration Deputy 
Ooileetor for mutation of his name in respest 
of four touzts, with an area of about six 
bighas, in plase of the recorded proprietor. 
He based his olaim to mutation on & deed 
of sale whieh he alleged bad been exeonted 
by Dhondhai Rai and Musammat Murat 
Koer, the heirs of the reaorded proprietor, on 
the 25th September 1918. He asserted that 
part of tbe consideration had been" paid in 
gash and the rest had been applied to the 
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payment cof debts due on two hand-notes, 
one exeouted by Dhondhai and the other 
by Jamuna Rai, son of Musammat Murat 
Koer, 

. Dhondhai appeared before the Land 
Registration Deputy Collestor and objeated 
to the mutation in favour of the petitioner. 
He denied that either he or Jamuna had 
owed anything, or that he had exesuted the 
deed of sale of September 25th, 1918, He 
alleged that he hada dispute with Musammat 
Murat Koer and that the petitioner was 
appointed arbitrator. The petitioner had, as 
srbifrator, settled that Musammat Murat 
Koer should reeeive maintenanee only sand 
Dhondbai should get the lands: that he, 
Dhondhai, had been taken to Darbhanga 
where the petitioner induced him to affix 
his thumb-impression on oertain papers in 
the belief that those papers were an applica- 
tion for the mutation of his own name and a 
deed of maintenance in favour of Musammai 
Murat Koer, and that, under the same belief 
and inducement, he admitted exeeution of the 
sale-deed and affixed his thumb impression 
before the Sub Registrar, 

The Land Registration Deputy Collector, 
after hearing the parties, found that the sale. 
deed was genuine and allowed mutation in 
the petitioner’s favour, 

On appeal to tbe- Gollector, the pariies 
agreed to.refer the matter to arbitration and 
the three arbitrators appointed found that the 
sale deed was genuine and exesuted by Dhon- 
dha’, that consideration money was not paid 
to Dhondhai, and that the hand note said to 
have been executed by Dhondhai inourring 
the debt to be paid off out of the sonsideration 
money of the kabala, was not genuine; and 
that Dhondhai’s residential house, mentioned 
in the kabala, was vot covered by it. 

On receipt of the award, whieh was 
objested to by Dhondhai, the Oollestor, 
stating that he did not base his desision on 
the award, upheld the desision of the Land 
Registration Deputy Collestor, 

Dhondhai then appealed to the Commis. 
sioner who found that there were many 
guspieions oireumstanees in the petitioner’s 
ease. 
believing that both the hand. note said to have 
been executed by Dhondkai was not genuine, 


and that the petitioner had practised fraud in 


getting the kabala executed and registered, 
He set “aside tho order for the mutation of 
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Hie detailed at length bis reasons for. 
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t 


the petitioner's vame, on the 15th May 1920, 
The petitioner applied to the Board, but 
the Commissioner’s order was upheld, 

In May, after ‘passing ordersin the oase, 
the Commissioner requested the Oollestor 
of Darbhanga to have an inquiry made by 
an Inspestor of Polise, obviously for the 
purpose of diresting the prosesution of the 
petitioner. 

In July a petition was filed by Dhondhat 
asking for sanotion to prosecute the petitioner, 
Soon afterwarde, the Collector of Darbhanga 


submitted the Inspestor’s report and 
requested ganction to prosesute the peti. 
tioner. 


The petitioner was oalled on to shew oause 
why he should not be prosecuted and showed 
eause on the 27th August 1920 by a petition. 
On that petition the Commissioner recorded 
the following order : 

"From all I have studied of the record, I 
am convinced that there bas been a serious 
fraud prastised in this ease. The argument 
that the standard of proof required to shake 
Raktu Singh’s oase applying for registration 
is very different from the standard required 
to prove him to have sommitted an offense 
under section 467 or any other cognate 
Beetion of the Indian Penal Code is, however, 
a sound one and it is right and proper that 
before I give the sanction asked for I should 
be satished that there is suffisient evideuss 
forthooming to make it sertain that a prima 
facie oase can be made out before the Trying 
Magistrate. I,therefore, send the papers to 
the Distriet Magistrate of Darbhanga with 
the request that he will arrange for the 
necessary inquiry to be held and a synopsis 
of evidences availabie to be given to me." 

There was some delay in the submission of © 
the report, but on November 3rd, 1920, the 
Commissioner - passed the following 
order :— 

"Read my order dated the 27th August 
1920 and the report of the Inspector of Police 
dated the 9th Ostober 1920. Iam satisfied 
that there is a prima facte case for proseeut. 
ing Raktu Singh (the petitioner) under 
sections 455, 468, 471, and 193 of the Indian 
Penal Code and, under seotion 476 of the.. 
Criminal Prosedure Code, I order that he ba | 
prosecuted before the District Magistrate of 
Darbhanga or sush other Magistrate of the . 
first class to. whom he- “may, transfer ths 
0330..." E 
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We are now asked to set aside this order 
In oxereise of our powers under sestion 439, 
Criminal Prosedure Code, and under sestion 
107 of the Government of India Ast, and 
to find under the former sestion that on the 
merita of the sase the Commissioner was wrong 
in soming to the sonoelusion that the petitioner 
had eommitted frand,oxpssially seeing that the 
Deputy Collestor and Collestor had found the 
gale transasticn to ba a genuine one, and to 
find, under sestion 107 of the Government of 
India Ast, that the Commissioner had no 
juriadistion to pass the order under sestion 
476, 

That order was passed by a Revenue 
Court and it i» alear to us that, following the 
desision of the Full Benoh of the Caloutta 
High Court in Har Prasad Das v. Emperor 
(1), we sannot deal with it in exersise of our 
powers under sestion 439. In the above 
sigad ease it was held by the learned Judges 
that, “when astion is taken by a Revenue 
Court under sestion 476, the  prosseding 
before itis, for the reasons already assigned, 
not a proneeding before an inferior Criminal 
Court within the meaning of sestion 435. The 
order made thereon is asaordingly not open 
to revision under seation 439 read with 
sestion 435. Bab the order is open to 
revision under sestion 115 of the Civil 
Peosadure Code on any of the grounds 
mentioned therein, or under sestion 15 of 
the High Courts Act, 24 and 25 Vist, C. 104; 
the order ia made by & Revenue Authority as 
a Jourt in tbe oourse of a judieial proeeeding 
before it; with reference to such judiaial 
proseeding, the Revenue Court is & Court sub- 
ordinate to this Court within the meaning of 
seotion 115 of the Civil Procedure Code and 
is a Court subjest to the appellate jurisdio- 
tion of this Court within the meaning of 
gestion 15 of 24 and 25 Vict, C. 1C4" 
(now sestion 107 of the Government of 
India Aet). 


With regard to the question of jurisdioe- 
tion with whish wa may deal under sea: 
tion 107 of the Government of India Aot, 
Mr. Gour Chandra Pal eoutends that the 
Commissioner’a inquiry was not a judicial 
ingairy, and as he based his opinion on & 
report by the Poliee he had no juriadistion to 
pass an order under sestion 476, 


_ (1) 19 Ind, Cas. 197; 40 C, 477, 17 C, Ts T. 245; 14 
Ox. L. J. 197; 17 C. W. N. 647. ca 21 
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There oan ba no doubt that the hearing 
of the appeal of Dhondhai by the Com- 
missioner as a  Hevenue Court was & 
judisial proseeding, and, in the sourse of 
that judieial proseeding, the Commissioner, 
after perusing tbe evidenee recorded in tha 
mutation ease, and hearing the parties, 
onnj: to the eonalusion that the petitioner 
had committed fraud with regard to the exe- 
eution and registration of the kabala., The 
seation runs— 

"When any Civil, Criminal, or Rsvenua 
Court is of opinion that there is ground 
for inquiring into any offense referred ta 
in seetion 195 and committed before it or 
brought under its notice in the sourse of a 
judisial proceeding, such Court, after 
making any preliminary inquiry that may 
be necessary, may send the ease for inquiry 
or trial.” 


It is elear from his judgment, as also 
from his order of the 27th August, that 
the Commissionsr was sonvinoed that a 
serious fraud had been esommitted, and 
that there were grounds for inquiry. But 
the Commissioner wanted to go further and 
to make absolutely oertain that a prosee- 
tion of the petitioner would be sussessfu), 
and for this reasou he direeted an inquiry 
by the Police. The sestion sontemplates 
that the preliminary inquiry shonld be made 
by tbe Court itself, and the only ground 
on whieh the Commissioner's jurisdistion 
ean be attasked in this oase is that he did 
not make the inquiry himself. He salled 
on the petitioner to show sause, by way of 
inquiry bat the petitioner did not sall 
any witnesses but merely put in a peti- 
tion, 


It would have been open to the Com- 
missioner to pass an order under sestion 
476 without any further inquiry, sinse his 
judgment and order show that he was 
satisfied thet fraud had been prastised by 
the petitioner from the evidense soming 
before him in the oourse of the judicial 
prosseding. it seems alear that the dires- 
tion with regard to a Polise inquiry was 
made ez majore cautela as shown by the 
order of 37th Auguat 1920, I eannot find 
that jurisdiction was either wanting or 
exeseded. Jn his order under section 476, 
Oriminal Prosedure Code, dated fhe 3rd 
November 1920 the Commissioner refers 
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baek to his order of the 27th August, and 
that order refers to the resord of the 
mutation ease and so the order under 
gestion 476 suffisiently diseloses the materials 
on which it is based. It refers to a 
Police report as well, but this reference 
ganvot take away or impair jurisdietion. 

Mr. Gour Chandra Pal has referred us 

to the ease of Briynandan Bas v. Emperor 
(2) but there, it appears, the order did 
not state the materials on whieh it was 
based. In the present ease the materials 
were su*siently referred to, Nor does the 
ense of Abdul Sattar vy, Emperor (3), on 
whish the learned Vakil relies, toush the 
present ease. There, after an exeeution 
petition had been dismissed beeause it wae 
found that the deeree holder, on behalf of 
whom the petition purported to be signed 
by Abdul Sattar, Lad died before the 
date of the signature, the judgment debtor 
put in an applieation for the prosesution 
of Abdul Sattar, and the Munsif, after 
merely oalling on Abdul Sattar to show 
éause, and without making any further 
inquiry, direated Abdul Sattar’s prosecution, 
The Munsif had no materials before him. 
In the present sase the Commissionor had all 
the evidence taken during the mutation pro. 
aüeedings. 
' It is also eontended that ,the delay 
between the passing of judgment in May 
and the order under seetion 476 in Novem- 
ber was so great that the order should 
be set aside, But it is olear from the 
record that, from the start, the learned 
Commissioner had in his mind the pro- 
&esution of the petitioner and was taking 
proeeedings, The delay was due to the failure 
of the Police to report. 

Finally the jurisdietion of the Commis. 
sioner is attasked besause in his judgment 
in the mutation appeal he referred to 
evidenee reeorded by the arbitrators. 

Now, that eannot toneh the question of 
bis jurisdistion to pass an order under 
seation 473. He may have been right or 
may have been wrong in relying on that 
evidersce in tbe mutation appeal, but there 
ja nothing to show that he exercised his 
disoretion illegally in eoming to the opinion 


(?) 57 Ind. Cas, 45"; 21 Cr, L, J. 688; 2 U, P L 
R. (Pat) 165; 1 P. L. T, 717. 

(3) 49 Ind, Cas, 804; (1918) Pat, 352: 20 Cr, L, J, 
84, 
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that fraud had been sommitted by the 
petitioner. Mr. (eur Ohandra Pal has 


referred us to the ease of Jagdeo Lal v. 
Ram Logan Singh (4) where Das, J., beld 
that where additional evidence is improperly 
admitted in appeal, the Court has no 
jurisdietion to direst the prosesution of a 
witness on the basis of sush evidenea and 
an order made under scestion 476 of the 
Code of Criminal Prosedure in suah a ease 
eannot be sustained. In that oara the 


‘Distriet Juegs, though he .had avffisient 


evidenoe before him to deside the apoeal, 
wrongly remanded the oase to the -lower 
Court for the purpose of resording further 
evidence and transmitting it «han recorded 
to the Distriet Judge. It seems that a witness 
who gaze the further evidence was ordered to 
be prosesuted under sestion 476 on the basia 
of the evidense ao given. 

That ease is distinguishable. Here eyi- 
dense taken before arbitrators was on the 
record, and though it may not have been 
admissible for the purpose of desiding 
the mutation appeal, the Commissioner 
was entitled to look to the finding of the 
arbitrators in their award, as he did do, 
to the effeot that the hand-note said to have 
been exesuted by Dhondhai in favour of Lal 
Behari was a fictitious one. 


I cannot find that the Commissaioner'a 
order erred on the point of jurisdistion 
and would, therefore, rejeet the appliostion 
and direst that the trial of tha petitioner 
should proseed in the ordinary course. 

BocknRiLL, J.—I agree, 


Applicot‘on rejected, 
(4) 58 Ind, Cas. 826; 20 Or. L. J. 826. 


ALLAHABAD HIGH COURT, 
CrimiIneL Rererence No. 294 or : 921, 
May 7, 1921, 

Present :— Mr. Jost/ace Stvart 
Musammat RAM DEB —Arrgur: NT 

" versus 
GOB ¥D SAHAT -p ofgees— Ruaaper DE"TR., 
Criminal Procedure Code (Act V of 1898), s 250 
—'"The Magistrate by whom the case is heard,” 
meaning of, < 
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. "The expression “the Magistrate by whom the 
case is heard" in section ?50, Criminal Procedure 
Code, meansthe Magistrate by whom the case is 
decided, irrespective of whether he has or has not 
heard the evidence. 


Criminal referense made by the Distrist 
Magistrate, Balandshahr, dated the llth 
-April 1921. l s 

JUDGMENT.—I do not agree with the 
view of the learned Distriet Magistrate. 
‘The words in sestion 250 of the Code of 
Oriminal Prosedure, “the Magistrate by 
-whom the oase is heard," mean “the Magis. 
trate by whom the ase is desided.” I 
do not take the words to mean that, when 
the Magistrate who has desided the oase 
has not heard the evidenee, he is to be 
eonsidered a person other than the Magis- 
trate who has heard the sase, If the words 
were interpreted in that way, it would be 
impossible to award sompensation under 
seation 250 of the Code of Criminal Prose- 
dure in a sass in whioh one Magistrate has 
heard the evidense and another Magistrate 
has desided the ease without hearing the 
evidence, being under no .nesessity to bear 
the evilenee, under the provisions of sestion 
850 of the Code of Criminal Proeedure when 
a Magistrate who has heard and resorded 
the evidense arasen to -exersise jurisdistion 
and is sueseeded by another Magistrate, the 
latter may ast upon the evidence previously 
resorded or re.summon the witnesses, as 
he wishes, provided the aseused does not 
objest to the Magistrate asting upon 
the evidensa recorded by his predesessor 
and the aesused is not prejudiced by the 
fast that the witnesses ara not re-heard. 
In this ease the hearing was made over to 
the Magistrate who desided it under tho 
provisions of sestion 346 of the Onde of 
Oriminal Prosedure, The prosedure has been 
perfectly regular. The Magistrate who 
passed the order of diseharge heard only 
a portion of the evidense himself, He was 
under no obligation to hear the remainder 
as the accused did not wish the witnesses to 
be re:summoned. On the view taken by the 
learned Distriet Magistrate it would be 
impossible in this sase to grant sompen. 
pation under sestion 250 of the Code 
of Oriminal  Prosednre in any  oircum. 
stanses, for the Magistrate who resorded 
the greater part of the evidence was not 
the Magistrate who discharged the assused, 
That Magistrate . eould sertaeinly sot 
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award sompensation and if the Magistrate 
who passed the order of diseharge is not 
eonsidered to be the Magistrate who heard 
the gase, no one could award compensation, 
There does not appear to me to be any 
difisulty in the matter, The seetion does 
not say the Magistrate by whom the evidenee 
is heard but the Magistrate by whom the 
ease is heard, In these oireumstanaes, I see 
no reason to interfere with the order awarding 
eompensation, That order will stand. The 
resord will be returned. 
Record returned. 


PATNA HIGH COURT. 
OriminaL Aereat No, 20 or 1921. 
Marsh 2, 1921. 

Present :—Sir Dawson Miller, KT., 
Ohief Justies, and Mr. Justiee Adami. 
MISIRI GOS :IN—APPELLANT 
Versus 
EMPEROR — Opposite Party. 

Evidence Act (I of 1872), s. 14, illus. (a`, (b)— 
Penal Code (Act XLV of ‘860, ss. 235, 248— 
Counterfeit coins and instruments for their mana. 
facture found in house of accused in two districts— 
Trial in one district—Evidence, admissibility of, 


Where a person is on his trial for offences under 
sections 233 and 243 of the Penal Code of being in 
possession of counterfeit coin and instruments and 
material for counterfeiting coin found in his house 
in the district in which he was being tried, evi- 
dence of his being in possession of counterfeit coins 
and instruments for their manufacture at his house 
in another district is admissible at the trial under 
section 1, illustrations a, and b, of the Evidence 
Act. [p, 648, col, 1.] f 

Criminal appeal against the order of the 
Sessions Judge, Bhagalpore, dated the 8th 
Desember 1920. 

Mr. B. P. Jhunjhunwala, for the Appel- 
lant, 

The Assistant Government Advyosate, for 


the Crown. 


JUDGMENT. 

MILLER, O J.—I have had an opportunity 
of reading the judgment which my learned 
brother is about to pronounee, and [ sonour 
in the eonoelusions at whioh he has arrived. 
I should not haye thought it neeessery to 
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‘add anything but for the faat that a question 
of the admission of evidence has been raised 
and urged before us by the learned Vakil 
.who appears for the appellant, and I think it 
"js desirable that I should state my reasons 
for agreeing with the decision upon that 
‘point. The appellant was tried for and 
-eonvisted of offenses under sections 235 and 
248 of, the Indian Penal Code. The offense 
‘under the former section is the possession of 
any instrument or material for the purpose 
of using the same for sounterfeiting soin, or 
knowing or having reason to believe that 
the same is intended to be used for that 
purpose, Under the latter sestion the offence 
is fraudulently or with intent that fraud may 
be sommitted being in possession of sounter- 
feit soin which is a sounterfeit of the King’s 
soin having known at the time when he 
besame possessed of it that it was sounter- 
Feit. 

The appellant had two houses, . one at 
Bhagalpur and one at Pareo in the Patna 
Distrist. Ihe .former was searahed on the 
7th June and -the latter on the following 
day. In the Bhagalpur house were found 
.geriain instruments and materials ordinarily 
used in the manufaeture of oounterfoit 
soins as well as a counterfeit 2Z.anna 
piece and, „otber . genuine’, coins. In 
the .Parac house were found snunterfeiting 
instrumerits and 34 counterfeit King's soins. 
The present prosesution is sonserned with the 
things diseovered at Bhagalpur, A separate 
proseoution is pending in respeot of the 
offence sommitted at Parao whioh is in a 
different district. 


. It is contended that evidénse of the posses- 
sion of counterfeit soins and instruments 
for their manufastnre at Pareo is not admis- 
sible in this prosecution, Certain oases, of 
whioh Emperor v. Panchu Das (1) and 
Reg. v. Parbhudas (2) may be taken as 
representative, were relied onin support of 
this contention, Those osses appear to me to go 
no further than this, thatevidense of the som- 
‘mission of similar orimes by the aeeused on 
previous or subsequent oscasions and un. 
sonnested with the partioular sharge for 
whieh he is under trial is inadmissible for 


(1) 58 Ind. Cad. 929; 810. L, J. 402; 210. W.N. 
‘Ol; 47 O. 671 (F, B.); 21 Or, L. J. 940, 
c0) ILB, HO. B90, | 
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the purpose of showing 6 pendelikan Or A 
state of mind whioh predisposes the aeoused 
towards: erime of sueh a nature. Such 
evidence for the purpose stated is olearly 
not admissible any more than general 
‘evidence of bad eharaeter in order to support 
an inference that the assused was likely to 
'eommit the partioular orime charged. The 
‘state of mind to be relevant must be that 
whish exists not generally but in reference 
‘to the particular matter in question. 

In the present case one of the faetors to be 
determined in  sonsidering the guilt or 
innoeonee of the aasused was his’ intention 
and his knowledge. It was, therefore, 
material to consider whether the possession 
of the counterfeit aoin was purely aasidental 
and unknown.to the assused. Ifa man is’ 
found in possession of a single sounterfeit 
soin amongst a number of other genuine 
soins, the mere possession by itself would 
hardly afford any evidence from whieh a 
guilty knowledge or intention sould be infer- 
red. It is quite consistent with somplete 
innosense and &bsense of fraudulent intention 
as the soin may well have some into his 
possession without being dissovered by him 
but if, at the same time, there bə found in 
his possession implements designed for the 
manufasture of sueh soins a presumption 
against his innosenee would arise and if in 
addition he. befound in possession of a large 
number of other eounterfeit soins at the 
same time either in the same or another 
place the hypothesia of assidental possession 
and innosent intention becomes practically 
destroyed. The question is, not whether 
having eommitted a similar erime on a 
different ossasion’ proves him likely to Lave 
oommitted the cirme sharged, but whether 
his intention at the time the alleged crime 
was committed was eompatible with innoosnee 
aud whether his possession of the inoriminat- 
ing articles was accidental or by design. I 
think the illustrations (a) and (b) of section 
14 of the Evidence Act olearly indicate that 
the evidenss objested to in the present case 
was admissible and [ so hold. 

ADAMI, J.— The appellant, Misri- Gosain, 
‘has been found guilty by the Sessions Judge 
of Bhagalpur, in agreament-. with the two 
Aasessors, of offances under sestions 235 and 
243 of the Indian Panal Code, and has baen 
sentensed to rigorous imprisonment for five 
years underthe former. sestion and for three 
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years under the latter; the sentenees to run 
soneurrently, | 
It appears that, on information that sertain 


woman had heen uttering sonnterfeit eoin,’ 
several houses were searehed on the evening 
of June 7th, 1920, by the Sub Inspestor at’ 


Bhagalpur. Among these houses was that 
of the appellant, who was not, however, 
present at this searsh, but his wife, Musammat 
Billoo, was. Seareh witnesses were present 
and the due formalities were observed. From 
underneath a big wooden box in the appel- 
lant’s honse two pieses of earthen tiles were 
taken, having one side smooth and the other 
‘yough (Exhibit I). In the big wooden box 
‘there was an earthern pot containing powder. 
ed glass (Exhibit II) a piece of oloth sontain- 
ing two kinds of sand (Exhibit III) and a 
pair of aeissors (Exhibit IV). Underneath 
the big box wasa smaller one and it was 
; found to sontain.a small file (Exhibit V), a 
-small ehisel (Exhibt Vi), a brass die for 
: stamping ornaments (Exhibit VII), a knife 
(Exbibit VI1I) and some pieees of metal and 
„slag wrapped in a- eloth (Exhibit- X). 
. Exhibit 1X an irregular shaped piesa of tile 
was also found in the house, On dizging up 
‘the floor of the room the Poliee found the 
sum of Re, 152 in whole rupees, and a 
sonsiderable number of two-anna pieces, one- 
anna pieces, and pise, with some four-anna 
soins (Exhibit XI). Ina small wooden box, 
‘together witb a  eurreney-note of Rs. 10 and 
some coins was found a eounterfeit 2 annas 
-piese (Exhibit XII} whieh is the subjest of 
one of the eharges against the appellant. 
The house of Sunder, the brother of the 
appellant, whieh is inthe same angan, was 
“next searehed and in it were found artioles 
whieh led to his arrest. He, Sander, made 
:& statement to the Polise whieh resulted in 
‘direotions being given to search another 
-house of the appellant at Parao, in Thana 
:Manair, Distriet Patna, In the searah of the 
house at Parao, where the appellant whs then 
living, 8 sonsiderable quantity of counterfeit 
soins and of implements for counterfeiting 
were discovered. 

The appellant aud his wife, Musammat 
‘Billoo, were eommitted to take their trial 
before the Sessions Judge who asquitied 
Musammz Billoo and sonvisted the appellant 
as above mentioned, 

It bas. not been seriously sontended on 
behalf of the appellant that the artieles, 
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including the sounterfeit soin, were not 
found in the house at Madroza in Bhagalpur 
Town, and in fact the Polise witnesses, as 
wellas & search witness, have elearly proved 
the findiog. The defense has been that the 
&seused was not in possession of ‘the 
possession of the house at Madroza, that he 
had left his house there, where he used to 
make loías, four or five years ago and had 
gone to Parao and set up a business of lota 
making and only visited Bhagalpur onee or 
fwiee a year fora fewdays at a time; that 
the artioles found at Madroza were not imple- 
ments for sounterfeiting soin but had been 
used in the manufaeture of lotas, and that the 
counterfeit two-anna piese (Exhibit X11) 
found in his house was not counterfeit to his 
knowledge but had been aesidentally reseived 
by him with other good soins. 

It is on these grounds, mainly, that the 
appeal has been argued before us, As to the 
question of possession of the house, it is 
proved and admitted that the appellant’s wife 
and daughter lived in the honse, and that they 
were not joint with Sunder, the appellant's 
brother, also that the appellant regularly 
visited the house. He has failed to show 
that his visits were of sueh short duration as 
he would make out. It is olear on the 
evidence that the appellant was in possession 
of the house, though at the’ time of the 
searah he was not present there. He being in 
possession of the house was also in possession 
of the artieles dissovered at the senreh. 

It is sontended that the appellant is by 
profession a ma&nufaeturer of lotas and that 
the implements found were such as would 
be required in that trade. This may 
be true as to some of them, as for in- 
Btanse, the seissore, file, ebisel, knife and 
some of the pieees of metal and slag, bnt the 
presenee, of powdered glass, smoothed tiles of 
the shape found snd sand as wellas the metal 
lug (Exhibit Xa) oannot be satisfactorily 
explained An expert witness from the 
Osloutta Mint has shown that all the Exhibits 
I to X are articles used in eounterfeiting soins, 
espesially the tiles and powdered glass. Where 
some only of the articles may be sonsistent with 
the manufacture of lotas while the use of 
the remainder sannot be satisfactorily ex. 
plained, aud every one of them is shown to 
be sonaistent with the sounterfeiting of eoin, 
the inferenes must arise that their purpose 
was. for counterfeiting, and, the -inferenee is 
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sonverted into sertainty when we find as in 
this case, that at the appellant’s house at 
Parao exactly similar implements were found 
together with a large number of counterfeit 
soins. 

_ Ordinarily, the dissovery of one eounterfeit 
eoin among a sonsidsrable number of genuine 
eoing would lead one to suppose that the 
receipt of the sounterfeit soin was ascidental 
but here the fact that the appellant was 
found in possession ofa large number of 
counterfeit soins at Parao would eliminate 
the supposition of ohanee or accident, 


Both as regards theimplements found and 
the two-anna piese, the Court was justified in 
taking into sonsideration the diseoveries at 
Parao in determining the purpose of the 
implements found at Madroza, and the guilty 
knowledge attending the possession of the 
soin. 


The learned Vakil for the appellant has 
laid mueh stress on the faet that the exhibits 
and their wrappers do not invariably bear the 
signatures of the seareh witnesses shown by 
ghe search list to have been inscribed on them. 


On some of the exhibits singnatures are 
found, on others it would have been impossible 
‘to write, while naturally in the eourse of time 
some of thecoverings would be lostor damaged. 
The faot remains that the witnesses deposed 
that the artieles were the artisles found in the 
house of the appellant and that the defence did 
not in eross examination putany questions to 
them to show that they were mistaken in their 
identification. 


. In my opinion, on the evidence, the learned 
Sessions Judge rightly found that the appel- 
lant was in possession of instruments for the 
purpose of using the same for counterfeiting 
soin and also of a soin whieh he knew to be a 
eounterfeit of King’s aoin with intent that 
fraud might be eommitted. He was, there. 
fore, rightly eonvieted under seations 235 and 
243. Oonsidering the fast that only one 
counterfeit coin was found at Madrozs, and 
that the finding of implements and counterfeit 
soin at the appellant’s house at Parao sannot 
be taken into  aeeonnt in weighing the 
seriousness of the offenee sommitted at 
Madroza, I am inelined to think that the 
sentences of five and three years under the 
respestiye reations are unduly heavy. I would 
geduee them to A sentensa of: two years under 
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sestion 235 and one year under sestion 
213, both to run concurrently. 


Sentence reduced, 


BOREAS Wedange FEBRE 


CALCUTTA HIGH COURT, 
CriminaL Revision No. 960 or 1920, 
December 14, 1920. 
Present:—Mr, Justice Beasheroft and 
Mr. Justise Ghose. 

SALIM SARDAR AND OTHERS — Å CCU 3E D — 
PETITIONERS 
persus 


EMPEROR — Opposite PARTY. 
Evidence Act (I of 1872), s 157—Statement not 
being first information, how can be used as evis 
dence— Criminal Procedure Code (Act Y of 1898), 
8. 154. 


Where a statement made to a Police Officer, which 
is not the first information contemplated by seo- 
tion 154 of the ‘ode of (riminal trocédure, is 
tendered as evidence ina criminal case, the proper 
course for the Magistrate, is to take a statement 
from the Police Officer that that particular state- 
ment was made to him, [p. 661, col. 2.] 


FAOTS appear from the judgment. 

Baba Manmathonath Mukheri (with him 
Babu Iswar Ohandra Ohakravarty), for the 
Petitioners.— The only substantial point 
in this ease is that the real first information 
to the Polise bas been suppressed. What 
has been treated as the first information in 
this ease is not the real first information as 
contemplated by sestion 154 of the Code of 
Oriminal Prosedure. If the man who gave 
the first information to the Poliee bad been 
examined and the information prodused in 
Court, it would have given & lie to the whole 
of the prosecution story and would have 
shown that what really cosurred was not 
brought before the Court. This sourse 
has obviously prejudised the petitioners 
in their trial. Then, again, the writing whieh 
was treated as the first information was not 
admissible in evidenee besanse it was not 
the real firat information within the mean- 
ing of sestion 154 of the Code of Criminal 
Prosedure. Having regard to the provisions 
of seotion 157 of the Kvidenae Act, this 
pbiestion might be a -purely, teehineal one, 
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but in a sriminal ease the assused is entitled 
to the benefit of every teehnieality. 

No one appeared for tha Crown. 

JUDGMENT, 

Beaonosorr, J.—'This is a Rule ealling upon 
the Distriet Magistrate to show sause why 
the eonvistion and sentenees passed on the 
petitioner shonld not be set aside. Eight 
persons were eonvisted under seetions 147 
and 37°, Indian Penal Code. Seven of them 
were sentensed to three months’ rigorous 
imprisonment, One Abdul Bepari, who was 
also aonvieted under sestion 325, Indian 
Penal Code, was senteneed to six months’ 
rigorous imprisonment. All were also 
bound down to keep the pease for one year. 

It appears that there was some dispute 
regarding lands between the ascused’s party 
and the somplainant’s - party. The com- 
plainant’s party had taken some land whieh 
had originally been held by the aesused's 
party but had been sold in exeeution of a 
deeree for arrears of rent. On the day of 
the ocsurrense, in the morning, one Safat, 
who is a brother of the somplainant Alimnud- 
din, was said to have been assaulted when 
he went to plough some of the land so taken. 
On Safat’s complaint, one Salim Sardar was 
eonvieted and tried, but we are told that that 
eonyvietion has subsequently been set aside. 
The prosesution ease is, that on the afternoon 
of the same day the asoused ina body same 
fo some other land of the somplainant in 
respest of whieh there was no dispute, 
untethered two bullosks whish were grezing 
there, for the purpose of picking up a quarrel 
and then proceeded to aseanlt the complain- 
ant. The petitioner, Abdul Bepari, in the 
eour&e of the assault, kieked out one of the 
eomplainant’s teeth. On these fasts the petis 
tioners were sonvieted and sentenced as 
stated above. 


In support of this Rule, three points were 
originslly formulated by the learned Vakil, 
who appears for the petitioners, but he sub. 
sequently frankly admitted that two of hie 
pointe he oould not serionsly press in view 
of the learned Judge's finding in the onse. 
The remaining point was, that what was 
really the first information in the esse had 
been suppressed, that the person who gave 
it had not been examined as a witness, that 
if he had been examined and the information 
had been produeed in Court that would 
have put a different eomplexion on what 
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actually happened, and that the petitioners 
were prejudieed by the sourse that had been 
followed. 


The firat information was said to have 
been given by one Afaz. Afaz has not been 
examined, Therefore, it is perfestly slear 
that the information whioh was given by 
Afaz sould not be treated as evidenee in 
the ease, But we are told that there is no 
evidence that Afsz was present at the 
oceurrense ; and, therefore, the eonelusion 
that oan reasonably be drawn is that Afaz 
was potap eye-witness and that any state 
ment whish he made to the Polise was made 
on hearsay information. What was treated 
as the first information in the ease was a 
statement whieh was made by Alimuddin 
on the following morning when the Sub. 
Inspeetor came to the spot to enquire. In 
regerd to that information it is argued that 
the writing was not evidence, beeause it was 
not really tbe first information in the ease 
and that the proper proeedure, if the state- 
ment of Alimuddin made to the Sub. Inspes- 
tor was to be used as evidense, was for the 
Sub-Inspestor to repeat verbally the state- 
ment which bad been made to him. It is 
not disputed that, under seetion 157 of the 
Evidence Act, a statement made toa person 
who is legally competent to investigate the 
fasts can be used to corroborate the statement 
made by the witness. The objestion is, 
really, a purely technical one, although of 
sourse in a oriminal ease the sesused ig 
entitled to every technieslity that ean be 
raised, besause it oan be remedied simply 
by the Poliee Offieer reading out the statement 
from his record and saying that that was 
the statement whieh was made to him, The 
objestion loses its substanse when it does 
not appear that this point was ever taken 
in Court before the learned Judge, beeause 
if the point had been taken the Judge eould 
have at onee remedied it by oalling the 
Polise Officer and verbally taking from him 
the statement whieh the Police Officer put 
in writing. For the information of the 
Magistrate we may point out that the 
statement made by Alimuddin to the Polise 
Offiser not being the first information ag 
contemplated by seetion 154, Criminal Pro. 
sedure Oode, the proper ecurse for him would 
have been to take a statement from the 
Polise Officer that Alimuddin had made this 
partieular statement to him, and of that 
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‘statement he sould have given evidenos from 
his note. ` 

There is real no substanee in the rule 
and faets being, as I have stated, | think, we 
ought not to interfere in this matter. The 
Rule is dissharged The petitioners must 
surrender to their bail to serve out the 
remainder of their sentenoes, 


_Guosz, J.—I agree. i5 
Rule discharged. 


OALOUTTA HIGH COURT. 
OnrMiNAL Revision No. 930 oF 1920. 
Deeember 14, 1920. 

Present; —Mr, Justiee Beasheroft and 
Mr. Justice Ghose, 

BATIRAM KEOT-—AoceDstp—PETITIQNER 

vertus l 
BHANDARAM KEOT-—COMPLAINANT — 


Opposite Parry. 
Penal Code (Act XLV of 1880), s. 498— Enticing 
away married woman—-Essential element for convic. 
tion. 


In order to sustain a conviction under section 498 
of tlie Penal Code there must be evidence that 
the accused knew that the woman was the wife 
of another man; mere presumption that he must 
have known this is not sufficient. 


FACTS appear from the judgment. 

Maulvi Syed M, Saadulla, (with him 
Mavlvi Mahommad Nurul Hug Ohoudhuri), 
for the Petitioner.—To justify a son- 
vietion under section 498 of the Indian Penal 
Code, it is not suffisient for the prosecaticn 
to prove that the complainant and the woman 
who is alleged to have been entieed away, 
lived together as man and wife. A valid 
and ‘lawful marriage must be proved to 
be subsisting between them. 
y. Pitambur Singh (1). in this sase the 
parties are Hindus and the homa sere. 
money and. the sapiapads seremony ought to 
have been proved for the purpose of establish. 
ing a valid, marriage. 
the Penal Code makes it leat that for 
a eonvietion under the sestion,-if must be 


(1) § O. 566. (F; B.) 6 C. L. R. 097; 8 Shome L. R. Private individual, right of, to restrain commission of - 


43; 2 ; Ind. Deo, (s. s ) 968. 
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Then, the sestion of 
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‘established that the aesased knew or had 
reason to believe the woman to be the wife 
of another man. In a sriminal sase no pre- 
sumption ought to be made against , ihe 
&eoused, 

No one appeared for the Opposite Party, 

J UDGMENT.—The petitioner was sonviet- 
ed under seetion 498, ' ndian Penal Code, for 
having entieed away the wife of the eom. 
plainant. Four points have been taken 
before va, one of whieh has referenee to 
sentense. The only two to whioh it is 
necessary to refer are, that there is nó proof 
of the marriage, and that there is no proof 
that’ the petitioner knew or had reason to 
believe the woman to be the wife of the 
somplainant. As regards the proof of the 
marriage, we find there are statements whieh, 
if believed, would be suffisient to prove the 
marriage because two witnesses speak of the 
giving of the woman in marriage; but, as 
regards the. aseused’s knowledge that the 
woman was & married woman, there is no 
evidense on the resord to justify that 
finding. The learned Judge says that it 
must. be presumed that the aesused, when 
he proposed to marry the woman, must have 
made enquiries about her and eome to know 
that sbe was a married: women. We are 
not prepared to aceept this view of the learn- 
ed Judge. There must be evidenee of some 
‘kind from whish the inferenos could be drawn 
that the aseused know the woman to be a 
married woman before there sould baa son- 
vietion under seetion 498, Indian Penal Code. 
We must, therefore, set aside the sonviotion 
and the sentenee passed on the petition and 
direst that he be released from bail. 


Oonviction set aside, . 


MADRAS: HIGH COURT, 
ORIMINAL Revision Casn No, 390 
or 1920. 

CRIMINAL Revision Pet.tion No, 319 
ox 1920, 

Jannary 27, 1921. 
Presené:—Jnaties Sir William Ayling,.KT, 
and: Mr, Justise Ooutts-Trotter. 

In re RAMASAMI IYAR—acovusep 
No. 2 — PETITIONER, 


- Penal Code (Act XLV of 1889), s. 841—-Offence— 


offence, 


- - 


i 


Vel, LXi] 


BAMASAMI IYAR, In re, 


Any private individual has the right to place a 
restraint upon a pérson who not only threatens to 
commit a breach of the peace, but is a danger to 
other inhabitants. [ p. 654, col. 1.] 

Petitions, under sections 435 and 439 ot 
ihe Code of OQriminal Prosedure, 1898, 
praying the High Court to ‘revise the 
judgment of the. Court of ihe First Class 


Sub Divisional Magistrate, Mayavaram, in 


Criminal Appeal No, 21 of 1920, pre. 
sented against the judgment of the Court 
of the Stationary Sesond Class Magistrate, 
Papanasam, in Calendar Case No, 205 
of 1919, 

Mr. K. O. Jayaram Atyar, for Aosused 
No. 2, 

The Publis Prosesutor, for the Crown. 

ORDER.—The appellant in this ease has 
been sonvisted and fined for an offense under 
sestion 341, Indian Penal Oode, wrongful 
restraint of a person. The faets appear 
to be these. The appellant was a Village 
Magistrate ; on the day in question his 
attention was drawn to the missondust of one 
Mari Goundan. Mari Goundan is deserib- 
ed as having been very drunk. He tore 


the saared thread of one of the witnesses - 


and, subsequently, at what stage of the 
proseéding 
appellant, the Village Magistrate, in the 
foot, Thereupon the Village Magistrate 


with the help of several persons tied 


ia 7^ d d hi he Police: 
hia “hands and removed him to the aga fall within the same prinsiple, 


Station. 


The Oourt of Appeal took the view that 


there was nothing in the aonduet of Mari 
Goundan whish justified the action of the 


appellant on thé ground that the evidenes ` 


diselosed that Mari Goundan was drunk 
. and probably disorderly whieh in a non: 
eogizable offence. An argument has been 
addressed to us to show that, under various 
Regulations of the last sentury, the appel- 
lant as- Village Magistrate possessed powers 
whieh would enable him to effest an 
arrest’ in sirsumstanses of this kind apart 
from his position as one of tbe general 
publie. In our opinion, it is very doubtful 


whether sueh Regulations giving sush power 


were not really repealed by Aat XVII of 
1862; but in any ease wa think that the 
matter is of suffisient importanee to base 
our judgment. upon & more general and 


wider ground and’ we propose to deal’ 
with the matter as if the Village Magistrate 
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had been merely an ordinary member of the 
general publie, 

The Common Law of England on the 
subjest asems to have besome, if it was 
not so at the outset, reasonably free from 
doubt. Hale in his Pleas of the Orown 
seems a little doubtful as to how far the 
rights of arrest without a warrant except 
in eases of felony extend, but sinee then 
we have been referred to later passages in 
Hawkins Pleas of the Crown, Russell 
on Orimes and other standard books 
whieh show that the Oommon Law rights 
are mush wider than Lord Hale was dis. 
posed to sonsede. Without going into 
ansient authorities, we may eite a passags 
from a judgment of Parke, B., in the oase 
of Timothy v. Simpson (1) ‘whioh sums 
up the law as follows :— After citing from 
Lambard, Hawkins, Hale and „other text 
books of authority, he says: "it is elear 
therefore, that any person present may arrest 
the affrayer at the moment of the affray, 
and detain him till his passion has eooled, 
and his desire to break the pease hag 
eoased, and then deliver him toa peaee 
offiser. And, if that be.5o, what reason: 
ean there be why he may not arrest an 
affrayer after the setual violense is over, 
but whilst he shows a disposition to renew 
it, by persisting in Mure d on the spot, 
where he has committed : Both  eases. 
whiah ig, 
that, for the sake of the ‘preservation of 
peace, any individual who sees it broken 
may restrain the liberty of him whom he 
sees breaking it, so long aa his eonduot 
shows tbat the publie pease is .likely to 
be endangered by his sets, In truth, whilst. 
those are assembled together who have. 
eommitted aots of violenee and the danger 
of their renewal eontinues, the affary iteelf 
may be said to sontinue." We have also 
been referred to a  desision of the Court 
of Crown Cases Reserved in the case of 
Heg. v. L'ght (2), where & very powerful 
Court, sonsisting of Coskburn, O. J., Erle 
and Williame, JJ., Martin and Ohennell, BB, 
held : that there was & power not only in 


(D (1885) 4 L. J. (8.8) E M. & R. 757; 
2m 6 Car. & P, 488; 4 L. J. M, C. 78; 40 E. 
23 

(2) 27 L J. M. O. 1; Dears. & B, 332; 8 ur: (5 5.) 
1130; 7 Cox C, 0. 389; 6 W. R, 42, 
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a eonstable but in all Her Majesty's sub- 
jects to apprehend a person as ta 
whom there is reasonable ground for sup- 
posing that he-is about to sommit e breash 
of the pease. The Common Law of England 
on the subjeet may bs said to be slearly 
established and there is authority inthis Court 
in Potaraiu Venkata Reddt v. Emperor (3) for 
holding that the Common Law of England may 
be applied to Indie, except where a Statute, 
either expressly or by implication abrogates 
it, We think that the power given in this 


matter is one whieh is very essential to the - 


orderly government of sosiety and preserva- 
tion of the peace. Nodonbt the magistrasy 
and the judiciary should jealously watoh 
any interferense with the liberty of the 
subjest and sorutinizo earefully the ast of 
any person who alleges that, in order to 
preserve the peace, he had to interfere with 
the liberty of his fellow citizen, But if that 
necessity is once clearly established, we think 
that it ig not only the law but it ia 
extremely expedient that the power of 
interference should be upheld, 

In this sase we think that there was ample 
justification, on tbe fasts as found, for the 
appellant, not as Village Magistrate butas a 
private citizen, to put & restraint upon this 
drunken and disorderly person who was not 
only threatening to commit a breach of the 
peace but was a danger to the other 
villagers. We, therefore, hold that the 
sonvistion and sentence must be set aside; 
the fine, if paid, must be refunded, 

M, 0, P. 

Oonviction quashed, 

(3) 14 Ind. Cae. 659; 86 M. 216; (1912) M. W. 


Ho 18 Cr. L., J. 275; 11 M, L, T, 416; 23 M, L. 





| 


CALOUTTA HIGH COURT. 
OngIMINAL Revision No. 1906 or 1920, 
Marsh 3, 1921. l 
Present:—Mr. Jnstise Teunon and 
Mr. Justies Ghose, 
NOGENDRA NATH BERA AND OTHER8— 
AcOUSED— PREFITIONERS 
= versus 
, "EMPEROR-—O»rosrE Pius 
Criminal Procedure Qode (Act V of 1898), s. 428 
—Appeal against conviction under s, 824, Penal 


INDIAN OASES, 
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Oode—Appellate Court, ` 
righé of, plea of. 


duty of—Private defence: 


In hearing an appeal against a conviction under' 
section 324 of the Penal Code, itis the duty of 
the Appellate Court to come toa definite finding 
of its own as to how, whereand by whom the 
injuries were caused to the complainant. 

Where in such a case the accused seta 
up the plea of self defence, but does not produce 
any evidence, the Appellate Cours should consider’ 
whether by cross-examination of the prosecution 
witnesses matters have been elicited which might 
go to support that defence, 


FAOTS appear from the judgment. 

Babu Manmathanath Mutheriee (with him 
Babu Nandagopal Banerjee), for ths Petition- 
ers.—The first aecused is charged under 
sestion 324, Indian Penal Code, and the second 
and third ascused are oharged under section 
324 read with seotion 114, Indian Penal Code. 
I beg to submit that the judgment is not 
aceording to law. There are several matters 
whieh ought to have been properly considered 
by the Apppellate Court. I complain against 
the subatanee of the judgment and not against 
its form. The longer the judgment of the 
the Trial Court, the greater are the materials 
and more nesessary if is for the Appellate 
Court to gointo the matter definitely, fully 
and olearly. There is no trace of that in 
the present judgment of the learned Magis- 
trate. He ought to have eome to definite 
findings of his own. The appeal ought to be 
re-heard and judgment recorded in aaecord- 
anse with the provisions of the law. 

No one for the Opposite Party, 


JUDGMENT,—In this ease the judgment 
of the Appellate Court leaves it doubtful 
whether the learned Magistrate addressed 
his mind to the first question in the onse 
and same to his own independent sonelusion 
thereon, or whether he relied merely upon 
the sonoelusion'arrived at by the Trying 
Court. How, where and by whom the 
injuries upon the somplainant were eaused 
was amatter in whieh the Appellate Court 
was bound to eome to definite findings 
of its own. It is also not olear that the 
Appellate Court has -snffisiently sonsidered 
the plea that aceused were acting in the 
exereise of the right of private defenao. 
Apart from a Head Oonstable,. who was 
no witness to the oasurrenoe, the sesoused 
did not adduse any evidense of their own,. 
but it was for the eonsideration of the Appel. 
late Court whether by the eross-examination | 


Vol, Lt] 


of the prosesution witnesses they had elicited 
matters which might go to support that 
defense. We desire, however, to make it slear 
that we are not to be understood as saying 
that a mere protest or remonstranse by the 
complainant will justify the making of a 
violent attask upon him, 

With these observations we set aside the 
order of the Appellate Court, and send 
baok the ease to it in order that the 
appeal may be re-heard ahd disposed of 
in dne eourse.of law. The petitioner will 
remain on bail pending the sonelusion of 
the re-hearing of the appeal we have now 
directed. ; 
Order set aside, 


CALOUTTA H:GH COURT. 
Criminal Revision No. 750 or 1920, 
November 30, 1920, 
Present:— Sir Lancelot Sanderson, K., 
Chief Justice, and Justice Sir Asntosh 
Mookerjee, KT. 
BANWARI KARMAKARC--AGQUSED 

— PETITIONER l 
versus —— 
GOSTO BEHARI KARMAKAR~ 
AND OTHERS—ÜOMPLAINANTS—- 
OPPOSITE. Party, 
Penal Code (Act XLV of 1860), s. 480— Mischief by 


injury to works of irrigation—Finding sufficient for 
conviction—Burden of proof. 


In order to substantiate an offence under section 
430 of the Penal Code, the prosecution must 
prove that there has been unlawful and intentional 
interference on the part of the accused with the ad. 
PUE or proved rights df the complainant, [p. 656, 
col, 2, : 

Oriminal revision against the order of the 
Distriet Magistrate, Birbhum, dated the 2lat 
Jane 1620. 

FACTS appear from the judgment. 

Babu Mohesh Ohandra Banerjee (for Babu 
Promatha Nath Banerjee), for the Petitioner.— 
This Rule was directed against eonviotion 
under sestion 430 of the Indian Penal Code 
and a sentence of fine. The tank in dispute 
belongs to the aseused. I obtained settle- 
‘ment of it about two years ago. The eomplain- 
. ant set up aright of easement, Admittedly, 
the asensed is in possession of the tank and 
its banka, The wale to the tank has been 
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filled up. The complaint is, that the eom. 
pleinant has the right to ont this nala which 
has been obstrueted by the petitioner. The 
nala is not a permanent water passage. The 
Court below did not sonsider the question of 
easement, Unless it is established that they 
have the right to take water from my tank 
by virtue of 20 years’ uninterrupted use, they 
cannot sueseed in their prosesution. Further, 
the somplainant and the petitioner are 
both tenants under the same landlord and 
as eush one tenant cannot acquire a right 
of easement against another under the law. 
I submit.the Oourts below have both missed 
the essential element which would constitute 
the offence. 

Mr. M. Ashrof Als, Deputy Legal Remem- 
braneer, for the Orown.—A large area of land 
in this distriet is irrigated by the system 
of nalas, That fast ought to be taken into 
sonsideration. The Court has found that the 
offense was not bona "ide, 

[Sanperson, O. J.— Where is the wrongful 
loss P Look at section 425 and 23 Indian 
Penal Code. It was got to be proved that 
wrongful loss was intended and that there’ 
has been such Joss. | ; 

The finding is that the complainant bas 
the right to use the tank for a long time, 
The asoused by closing down the zala inter. 


\fered with complainant’s right and thereby 


eaused wrongful loss to him. 
| Babu Santosh Kumar Bose, (with him Babu 
Beioy Kumar Chatterjee, for the Opposite 
Party. 

JUDGMENT, 


Sanperson,0.J.—In my judgment this 
Rule mast be made absolute. 

The oharge against the seonsed waz under 
section 430 of the Indian Penal Code. To 
appreciate the meaning of that sestion it is 
necessary to refer to seotions 425 and 23 of 
the same Code ; and, when those sestions are 
read, it is elear that, in order to substantiate 
an offense under seotion 430, the proseeution 
must prove that there has been unlawful and 
intentional intereferenee on the part of the 
aesused with the admitted or proved. 
rights of the complainant, In this sase the 
finding of the -Distriot . Magistrate .is. this: 
“It is alear from theevidenoe that the tank: 
formerly had anala which has. been elosed. 
by the appellant. The inference is, thats it- 
was used for irrigation. That it was so used 
regularly is not shown; the faet evidently is 


eé 
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that the water waè taken only- in a year of 
draught like last year and the olaim for 
regular nse for irrigation in eold weather 
is possibly due to the present profits 
to be obtained from agriculture, & state 
of affairs whioh has enabled the land. 
lords to derive recently an income from the 
settlement of the tank." To my mind, that 
is not a sufficient finding to establish beyond 
all doubt the rights of the eomplainants to 


use water from the tank in the way that they. 


allege. Apart from that, it has been stated 
in Courtand not denied that the somplainants 
and the aeoused are tenants under the same 
landlord. It appears that, only eompa- 
ratively resently, the 
settlement of the tank froin whieh water 
flows into the nala whieh is alleged to 
have been stopped up. ‘Those faete to 
whieh I have referred are sufficient to 
show that the proseoution did not prove 


sufficient to establish their alleged right.. 


It may be possible on some -osoasion, if 
it is thought nesessary, for them to prove 
their oase, But at the present moment I 
am not satisfied that in these proseedings 


the complainants have dissharged the onus. 


whieh lay upon them under section 430 of the 
Indian Penal Code. 

' For these reasons, I think that the Rule 
must be made absolute, 
will be refunded. . 

MOOKERJEE, J.—1 agree. 
l y Rule made absolute, 


d 


ALLAHABAD HIGH COURT. 
CRIMINAL MISCELLANEOUS APPEAL No. 282 - 
cor 1920, 

December 14, 1920. 
Present:— Mr. Justise Hyves. 
JAGRU P—-APPLICARNT 

v6T8u8 ` 


EMPEROR—Opposite PARTY. 
Criminal Procedure Code (Act V of 1898}, s. 526 
—Appeal, transfer of— Grounds of transfer—Appellate 
Court having tried some of several accused, whether 
competent to try appeals of remaining accused arrested 
subsequently, 


The fact that a Sessions Judge has tried the 
appeals of some of several persons convicted of 
dacoity, is no.bar to his trying the appeals of the 
remaining pereons convioted of the same dacoity 
whe were arrested subsequently, nor is iba good 
ground for transferring such appeals for trial by, 

other Sessions Judge, 
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asensed has taken, 


The fine, if paid, 


: 1991. 


Oriminal miseellaneous application for: 
transfer of appeal from the Ooart of the 
Seasions Judge, Allahabad. 

Mr. A. P. Dube, for the Applicant. 

The Government  Advosate, for the 
Opposite Party. 

JUDGMENT.—This is an application by: 
Jagrup for the transfer of his appeal 
from the Court of the Sessions Judge of 
Allahabad to some other Sessions Judge. 
It appears that three persons were implisated 
in & robbery. One of them, Sattar was 
eommitted to Sessions Judge and a Jury 
and acquitted. The second, Mewa Lal was 
tried by a Magistrate of the Firat Class- 
and eonvieted. He appealed and his appeal 
was heard by the learned Sessions Judge 
of Allahabad and dismissed, At that time 
Jagrup was abseonding, or at any rate could 
not be found. He surrendered and was 
put on his trial before the same Frat 
Class Magistrate who had convicted Mewa 
Lal For some reasov, whieh I do not 
quite understand, that Magistrate suggested 
that some other Magistrate should try 
the ease. At any rate, he was tried by 
another Magistrate of the Firat Class and 
eonvioted and he has appealed to the learned 
Sessions Judge, The only ground on whioh 
he asks for this transfer is that the learned 
Sessions Judge in the oase of Mowa Lal has 
believed the evidence for the prosesution, 
and I suppose the insinuation is, that be 
eannot now be expected totry this. appeal 
with that impartiality which should always’ 
sherasterise the desision of a eriminal 
ease, , The learned. Sessions Judge pointa 


bos 


. out that in prineiple it would be extremely 


iueonvenient to lay down as a rule that a 
Court which has fried, say, three or four 
persons sharged in a dacoity should be 
debarred from trying other persons who 
are subsequently arrested for the same 
dasoity. The transfer from one Sessions 
Court to another, means usually of nesessity 
witnesses having to go from one district to 
another. In my opinion there is in prinoi- 
ple no ground whatever for this transfer, 
and I have not the slightest hesitation in 
thinking that the present Sessions Judge of 
Allahabad will try this appeal on the evi. 
dence whioh is on this resord and will come 
to his conelusion on that avidence as it stands. 
I rejest the application, 


Appltoation rejected, . 
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PATNA HIGH COURT, And so on, The rule 18 provides 


Privy Councrn APPRAL No. 27 or 1920, 
. February 1, 1971. 

Present : —Sir Dawson Miller, Krt., 
Chief Justiae, and Mr. Justiae Adami, 
SRIPAT SINGH-—APPELLANT 
versus 
BUDHU SINGH —HRxsPONDENT. 


Appeal to His Majesty 
Council,. dated 21st December 1908, v. 18—Patna 
High Court Rules, Ch IV,” 16—Registrar, puer of, 
to exclude documents from ‘paper-book. 


The word “Registrar” in rule 
Order-in-‘ ouncil, dated the 2ist December 1908, 
means the tegistrar or other proper officer having 
the custody of the record in the Oourt appealed 
from [p. 657, col. 2.] 

The Registrar is, in the first instance, the proper 
person to determine what papers shall be included 
in the paper-book when there is any dispute be- 
tween the parties [p +67, col. Z ! 

Rule 18 of the Order-in-Council, dated the 2'sb 
December 1908, applies only to papers which form 
a part of the record, and not to papers which come 
into existence after the decision of the High Court 
which is the subject-matter of the appeal, and 
were, therefore, not on the record at the time 
when the appeal was heard. [p. 657, col. 2.] 


Mr. Sarosht Charan Bannerjt, for the Ap- 
pellant, 


Messrs. Murari Prasad and Nitat Oh. Ghosh, 
for the Respondent, 


JUDGMENT. 

Minter, O. J.—In this oase the ap: 
pellant :to His Majesty in Couneil has 
pelitioned the Court to set aside an order 
of the Registrar refusing to inolude in the 
paper-book certain doeuments whish the 
appellant sontends ought to form part of 
the resord. ft is sontende?, in the first 
plase that the Registrar has no power to 
deal with the question of the inelusion or 
exolusion of dosuments in the paper book, 
It is quite slear, bowever, that this ie, in 
the first instance, a matter for tbe Regis- 
trar to deside. Under the Order in Council, 
dated the 21st Desember 1908, rule 17 
proves that :— 


“The Registrar, as well as the parties 
and their Agents, shall endeavour to ex- 


olude from the  resord all dosuments 
(more partioulary gueh as are merely 
formal) that are not relevant to tha 


subjest matter of the appeal, and, generally 
to redusa the bulk of . tha resard as far as 
praetieable, : 


42 


an — Council — Order-in* , 


18 of the, 


ibat, — 

Whore in the course of the preparation 
of a resord one party objeata to the inelusion 
of a dosumsnt on the ground that it is un. 
nesessary or irrelevant, and the other party 
nevertheless insists upon its being ineluded, 
the record as finally printed (whether 
abroad or in England), shall, with a view to 
the subsequent adjustment of the sosts of 
and insidental to auah dosumoent, indisate, in 
the index of papers, or otherwise, the 
fast that, and the pariy by whom, the 
inelusion of the doen ment was objested to,” 

Now, the word Ragistrar’’ used in that 
order means the Ragistrar or other proper 
officer having the auatody of the resord in 
the Court appealed from, and under the High 
Court Ralee, Ohaptar LV, whish relates to 
appeals to His Majesty in Council] rule 15 
provides that 

" Any cf the parties to the suit may, within 
three weeks from the reseipt of the draft of 
the index and list referred to in rule Il, 
apply to the Registrar for an order that any 
paper on the resord, not already insluded in 
the index and list, may be added to, or, if 
elready ineluded, may be exaluded from the 
transeript. Any eoat  ineurred on this 
acsount shall be borna in sush manner as the 
Registrar may direst, provided that no sueh 
application shall be heard exoept after notise 
to the opposite party." 


It is quite slear to my mind reading these 
rules that the Registrar ir, in the first 
instanse, the proper peraon to determine what 
papers shall ba ineladed in the paper-book 
when there is any dispute between the 
parties. Therois, however,a provision under 
rule 18 of the Order in Counsil of the 21lat 
Dasember 1908 whieh would indieate that 
where there are papers the  relevansy of 
whish is disputed by one party those papers 
should be printed with an indioation in the 
index of papers or otherwise of the fast that 
they were ineluded by one party or the 
other. Thisis with a view to adjustment of 
o9sís on hearing the appeal. That rule, 


however, merely applies to papers which form | 


a part of the resord. Now, the papera whish 
the appellant wishes to inalade in the present 
g3as3 &r3 papara whish seams into oexistensa 
after the desision of the High Court whish is 
thesubjest matter of the appeal. They wera 
not on tha rasord at ths tima whan the appeal 
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was heard and could not have been on the 
reeord and, therefore, they form no part of 
the record or of the papers whieh ought to be 
printed in the paper-book for the purposes 
of this appeal. The appellant has not shown 
us in any way how they can have any 
releyanoy upon the matters in dispute whieh 
will have to be determined by their Lord. 
ships of the Privy Council. He contends, 
however, that to disslose his ease now would 
‘be to prejudice him in some way or other 
and, therefore, be is unable to explain to us 
why they are relevant, We sannot assept 
any sueh explanation, but must deal with 
the matter upon the ground that the papers 
do not in fast form part of the resord and, 
therefore, eannot in any view be ineluded in 
the paper-book, If the appellant really 
wishes to have these papers before the Privy 
Counsil when his appeal is heard he must 
petition the Privy Counoll for this purpose 
and have them printed provisionally at his 
own expense. Í think the respondent is 
entitled to the costa of this application, 


Apau!, J.—I agree. 


MADRAS HIGH COURT, 
Lerress Parent ÁPPEAL No. 3lor 1919. 
February 23, 1920. 

Present ;—Sir John Wallis, Kr., Chief 
Justies, Mr. Justice OldSeld and 

Mr. Justies Seshagiri Alyar. 
UDIPI SESHAGIRI—PirAINTIFF— 
APPELLANT 
versus 


SESHAMA SHETTATI AND OTHEBS— 


Derenpants Nos, 1 vo 3 AND 5— RESPONDENTE, 

Landlord and  tenant—Mulgeni  lease— Covenant 
against alienation by lessee, enforceability of—Assign- 
qnent by lessee-—Re-entry—Leassor, right of. 


In 1870 P, by a Mulgeni chit granted to D. a 
lease in perpetuity of agricultural land which con. 
tained a clauge to the following effect :— 

“When you and also your representatives do nob 
require this property it should be delivered 
back to us and topur representative and 
you shall have no righb to alienate the 
same to any body in any way.” 

In 1907 D. by a deed of sale assigned his interest 
jo E, Iu 1916 P, obtained adecreo for rent for 

* 
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1918 to 1915 and sought to execute the decree 
against the lease-hold property, but E. obtained 
an order in those proceedings recognising his 
interest in that property, whereupon P. brought 
the present suit to establish his right to proceed” 
against ib as the property of D,: 

Heid, that the suit must fail as, under the above 
clause in the lease, P.had aright of re-entry upon 
a breach by D., and that as he had done nothing in 
exercise of that right, but had sued for rent after 
the date of the assignment he had treated tho lease 
as still subsisting. [ p. 659, col, 1.] 

Held, further, that the assignment by D, in favour 
of E. was operative. [p. 659, col. 1.] 

An assignment by a lessee in breach of his 
covenant not to assign is perfectly valid to pass 
the term, [p. 660, eol. 2.1 


Letter Patent appeal against the following 
judgment of Mr. Justisa Bakewell, in 
Second Appeal No. 1172 of 1918, preferred 
against the deoree of the District Court of 
South Kanara in Appeal Suit No. 211 of 
1917 (Original Sait No. 68 1917) on the 
file of the Court of the Distriet Munsif of 
Udipi, 

FAOTS appear from the following judg- 
ment of 

BAKEWELL, JN—By a Malgeni chit, dated 
the 29th Dasember 1876, the plaintiff's prede. 
eessors in-title granted to the predesossors of 
defendants Nos. 4 aud 5 a lease in perpetuity 
of certain agrisultural land whish sontained 
the following slanse:—' When you and also 
your representatives do not require this 
property if should be delivered back to us 
and to our representative and you shall have 
no right to alienate the same to anybody in 
any way.” By a sale deed dated the 16th 
January 1907 defendants Nos. 4 and 5 
assigned their interest to defendants Noa. 1 
to 3. In 1916 the plaintiff obtained a 
deoree against defendants Nos. 4 and 5 
for rent due for the years 1913 to 1915, 
I then sought to exesute this deoree 
against the  lease-hold property; but 
defendants Nos. 1 to 3 obtained an order in 
those proceedings recognising their interest 
in the demised property, and this suit has 
been brought to establish the plaintiff's claim 
to proceed against it as the property of 
defendants Nos, 4 and 5.” 

The eonstrustion whioh [ place upon the 
above olause is that the lessees agreed that 
if they did not wish to enjoy the demised 
land themselves they would not transfer it 
to a third party but would surrender it to the 
lessors, The olause is, therefore, for the 
benefit of both parties, sinee, in the event 
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contemplated, the lessees are freed from 
lability for further rent and the lessors 
obtain possession of the land free from the 
lease. 

I think also that, sinees the grant is in 
perpetuity without limitation or sondition, 
the slause should be strictly construed and 
should not be held to sonfer any other 
benefit on the lessors than that expressly 
mentioned, that is a right of re-entry upon 
a breash by the lessees. 

If, therefore, the lessors do not avail 
themselves of their right of re enty, the 
grant remains unrestricted and oarries with 
it the right of alienation. 

In Parameshri v, Vettappa Shanbhaga (1) 
the agreement by the tenant was not to 
alienate the land and there was no provision 
for re-entry on breach, and the actual desision 
was that there waa no forfeiture; and the 
dietum at page 161 was olearly with refer. 
ence to this spesial contrast. In the un- 
reported sass referred to by my learned 
brother the agreement was similar to the 
present slause, but the learned Judges do not 
advert to the fast that the provision in 
Parameshri v, Veltagpa Shanbhaga (1) did not 
confer & right of re entry, or note that it was 
also there held that the lessor had a remedy 
by way of damages, which involves the view 
that an assignment in breash of an agreement 
not to alienate is operative, [See Basarat Ali 
Khan v. Manirulla (2), Metropolitan Water 
Board v. Solomon (8) and Parker v. Jones (4) !. 
I do not think that this unreported decision 
is binding upon us, 

It does not appear that the plaintiff has 
done any aet in exercise of his right of re- 
entry under the lease; on the eontrary, by 
bringing a suit.for rent aseruing due after 
the date of the assignment and in the present 
suit he has treated the lease aa still sub- 
sisting, and itis not alleged that he was 
ignorant of the assignment, [I am of opinion 
that the assignment was operative and that 
the plaintiff's suit fails, and I would dismiss 
the appeal with oosts. 

PBRILLIPS, J.— The plaintiffil predecessor. 
in-title gave a Mulgeni lease of the plaint- 

(1) 26 M. 157 at p. 161; 12 M. L. J. 189. 
(2) 2 Ind. Cas. 416; 36 C. 745; 10 O. L. J. 49. 
(8) (1908) 2 Oh. 214 at p.219; 77 L. J. Ch, 517; 


98 L. T. 712; 72 J. P. 259, 6 L. G. BR. 694; 24 T. L, 
B. 490. 


(4) (1910) 2 K, B. 82 at p. 88; 79 L.J. K.B, 
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property to the predesessor-in-title of 
defendants Nos. 4 and 5. This lease sontain- 
ed a stipulation against alienation in the 
following terms: ‘If you or your heirs 
should nof wish to keep the holding you 
should relinquish it to us or to our represent- 
atives, but you will not haye the right to 
alienate it to any other in any manner,” 
There is no express condition that forfeiture 
was inourred on breash of this stipulation 
and the plaintiff does not seek to resover 
possession on that ground and this appeal 
has been argued throughout on the assump- 
tion that there is no provision in the dooument 
for re-entry on breash of the covenant, The 
rights of defendants Nos. 4 and 5 were trans. 
ferred to defendants Nos. 1 to 3, and the 
question we have to determine is, whether that 
assignment to them is valid as against the 
plaintiff, 

In the first place, it is contended that the 
stipulation against alienation is invalid by 
reason of sestion 10 of the Transfer of Pro- 
perty Act. A similar stipulation has been 
held to be invalid in Nil Madhab Stkdar vw. 
Narattam Stkdar (5), But in a later sasa 


‘in the Caleutta High Court, Basarat Als 


Khan v. Manvrulla (2), the Judges stated 
that they were not at present prepared to 
base their decision on that ground and desid- 
ed the ease on other grounds. In Madras, 
however, in Parameshri v. Viliappa Shan- 
bhaga (1), it was held that such a stipulation 
was valid besause if was for the benefit of 
the lessor and this has been followed in 
Second Appeal No. 1563 of 1913, This is also 
the view taken in Vyankairaga v. Shivrambhat 
(6) and Tamaya v. Timapa (7). We must 
take it, then, as settled, at any rate in this 
Presidensy, that such a stipulation is valid, 
The next question there is, what is the effest 
which an alienation in breash of that 
covenant has upon the rights of the parties? 
No doubt an assignees of a lease is liable for 
breash of the eovenants running with tha 
land and this must be said to be one of thosa 
and is liable to the lessor in damages for the 
breaoh— vide, Williams v, Rarle (8). Thisright 
was apparently resognised in Parameshrt v. 
Véttappa Shanbhaga (1) and also in Basarat 
(5) 17 O, 826; 8 Ind, Dec. (Nn. s.) 1035. 
Tig 7 B. 266; 7 Ind, Jur, 482; 4 Ind, Deo. (x. a) 
i 


(7) 7 B. 262; 4 Ind. Deo. (x. 8.) 177. 
(8) (1868) 3 Q. B. 739; 0 B. & S, 740; 97 L, J. Q. B, 
231; 19 L. T, 288; 16 W. X 1041. 


* 
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Aki Kh.» v. Manirulla (2). The further 
question arises, whether damages is the only 
remedy whioh the leasor has for a breaoh of 
the sovenant, In l'arameshri v, Viitappa ohan. 
braga (1) Bhashyam Aiyangar, J. says: ' It 
may be that a transfer by the lessee in breaoh 
of the covenant not to alienate will be void as 
against the lessor and he may realise the 
arrears of rent due by the lessee by attashing 
and selling his interest in the lease as 
effeotually as if there had been no transfer by 
the lessee.” 

These observations were unnesessary for 
the determination of that sasa but they have 
been adopted by a Beneh of this Court in 
Second Appeal No, 1563 of 1913 in which it 
was held that sneh an assignment was 
invalid as against the lessor and consequently 
the assignee bad no right to recover the 
property. Inthe judgment in the latter 
onse no reasons are given for holding that 
the assignment was invalid, whereas in 
Basarat Ali khan v. Mantrulla (2) such an 
assignment was held to be operative. 


What the plaintifi seeks in the present 
oase ir,-to enforse a decree for rent which he 
has obtained against his lessees by attaching 
and selling their interest in the property. 
The rent for whish he obtains a deoree 
acsrued due after the assignment to defend. 
ants Nos. 1 to 3. lf the assignment is 
invalid as against the plaintiff he sould 
presumably ignore it and treat the lease to 
defendants Nos, 4 and 5 as subsisting,in whieh 
oase he would be entitled to attach their 
property in exesution of his desree. The 
assignment was made in breach of the 
sovepant between the lessor and the lessees 
and assignees He must be deemed to have been 
aware that their assiguors had no right to 
make the assignment, Oa principles of equity, 
therefore, it would appear that the assignees 
who have deliberately and knowingly accept 
ed the transfer of the right which their 
assignors did rot possess would have no 
title as against the plaintiff. lf that issar, 
the plaintiff, instead of suing for damages 
for breach of aovenant, san treat the lease 
as still subsisting as between him and the 
original lessees and enforee his elaim on that 
footing. And this apparently was the view 
taken in Sesond Appeal No, 1563 of 1913; 
The case in Basarat Ali Khan vw. Munirulla 
(2) was desided with reference to Will-ams v, 
Farle (8) but in Williams v, Earle (8) the: 
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assignee of the lease had obtained hia assign- * 
ment by the permission of the lessor and 
sonsequently that assignment was not a 
breach of the sovenant. It was only on a 
subsequent assignment that the lessor sued 
the original assignee -for damages for the 
breach of the covenant. It does not appear 
to be an authority for holding that the lessor 
is bound to recognise an assignment in 
breach of the covenant, but is really authority 
for the proposition that the sovenant is one 
whieh runa with the land and is binding not 
only on the original lessee but his aseignee 
with permission, I would, trerefore, adopt tbe 
principle laid down in Sesond Appeal No. 1563 
of 1913 and allow this appeal with costa. 

By ran OovuaT.— The appeal is dismissed 
with gosts. 





Against the foregoing judgment an appeal 
under the Lettera Patent was preferred, aud 
the following judgments were delivered : — 

WLLt8, U. J —In 1876 the plaintiff's pre. 
deoessors-in title granted a Mulgeni lease eon. 
taininga covenant against alienation to the pre- 
desessors of defendants Nos, 4and 5 whoin 1907 
in breaoh of their covenant, alienated the t old. 
ing to defendants Nos, 1 to 3. The plaintiff 
having obtained a deoree for rent against de. 
fendants Nos, 4and 5 in Original Suit No. 490 
of 1916, attached the holding in exesution of 
the desree, when defendants Nos. 1 to 3 put in 
a elaim-petition and suaceeded in getting the 
attachment raised. The plaintiff then filed 
this suit to establish his right, whiah 
dismissed by both the lower Courts. In 
sesond appeal Bakewell and Phillips, 
differed, and this is: an appeal from 
prevailing judgment of Bakewell, J., dismiss- 
ing the suit. It is well-settled in England 
that an assignment by a les-ee in braash of his 
covenant not to assign is perfec:ly valid to 
pass the term, and wa have been asked to 
apply the same rule here as it waa applied by 
Sargent, O, J, in Tamaya v. Timapa (7) 
in Basarat Ali Khin v, Mamirulla (2) 
Pro nole Ranian Ghose v. Aswini Kumar Nag 
(9) and by Bakewell, J. in the present oase, 
Oa the other hand, it was sontended that tha 
rola was inapplisable on the authority of an 
observation of Bhashyam Aiyengar, J, in 
Paraweshri v. Vitiapp: Shanbhagz (1), whiah 
was followed by 8 Boneh of thia Court in. 
ancthor ease, All that Bhashyam Aiyengar, J., 


(9) 26 Ind, Cas, 23; 18 0. W N. 1188. 
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‘gaid was that a transfer by tho leaseo in 
breach of a sovenant not to alienate might 
be void against the lessor, and that in that 
view the transfer would be inoperative to 
secure to the transferee as against the lessor 
the benefit of the lessor’s sontrast under 
sestion 102 (e), Transfer of Property Aat. 
Ihave no doubt the learned Judge was well 
aware that sush transfers are valid in Hag- 
land and having regardto his express mention 
of seetion 108 of the Transfer of Property Aat, 
I think that his suggestions that they may be 
void was made with reference to the faot 
that, in section 108 of the Transfer of Property 
Aet, the lessse’s power of transfer in olause 
(3) and tbe provision as to the transferee's 
rights under tbe transfer in olause (c) are 
made subjeat to the words “in the absence of 
a contrast or losal usage to the eontrary" at 
the beginning of the section. It may. be 
argued on the strength of these words, and this 
Ithink was the view Bh-shyam Aiyengar, J.,wes 
dieposed to take, that whatever be the law in 
Ergland, the Transfer of Property Asat only 
recognises trantfers by the lessee in the ahsenaa 
of a'contraet by him not to alienate which, of 
sourse, means a valid sontrast. It has, 
however, been expressly desided and may now 
be considered settled, that aovenants not to 
. glienate sre valid under the Trarafer of 
Property Act, as being for the benefit of the 
lessor, and it was so held by him in that case, 
It would aleo seem that the learned Judge was 
diaposed to apply the same rule toagriaultural 
leases not governed by Chapter V even when 
they were executed before the eoming into 
forse of the Act. As regarda the last point, 
the English rule was applied in 1883 in 
Tamaya v. Timapa (7) by Sargent, C. J., and 
Melville, J, in the esse of one of these 
Mulgeni leases in North Kanara executed 
before the enactment of the "Transfer of 
Property Aet, after a very earefol examination 
of the history of this tenore in the pre- 
vious oase, Vyankatraya v. Shivrambhat (6), 
judgment in whish was given on the same 
day, lt was there pointed out that in aneient 
times the interest of the permanent leasee or 
Mulgenidar was freely transferred and that 
restrisfion against alienations by Mulgeni- 
dars, though not invalid,. were of eom. 
paratively reoent origin. In these sironm- 
stanser, I have come tothe sonelusion that 
the desision in Tamay2 v. Timapao (7) is 
insufficient authority for the spplieation „of 
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the English rule in the ease of Muleeni 
leases in Kanara  exeauted prior to the 
Transfer of Property Ac‘, and that it is 
uunesessary to sonsider the effast of seation 
108 of that Act on transfers by lessees in 
breach of covenants in leases subsequent to 
the Aat more espssially as the view of the sec- 
tion apparently taken by Bhashyam Aiyengar, 
J., has not yet been expressly adopted in any 
oase aud, on the other hand, the English 
rale has been applied in Oalentta even after the 
passing of the Aet, though without adver. 
tence to the terms of sestion 108. Ir the 
result I agree with Bakewel), J., aud would 
dismiss the appeal with eosta. 

OLDFIELD, J. —[ agree with the judgment 
just delivered, 

SEgSHaGIRI ÁtYaP, J.— The plaintiff'a prede- 
eessor granted to the aneestor of defendants 
Nos, 4 and 5 a Mulgeni lease of the property 
in dispute in 1876. On the 18th of January 
1907 defendants Nos, 4 and 5 transferred 
that lease to defendants Nos. 1 to 3. The 
plaintiff obtained a deoree for rent against 
the former and attaehed the properties 
ignoring the transfer and treating them as 
if they still belonged to the judgmont-debtor. 
The question ir, whether the plaintiff is 
entitled to do that. 

The lease was granted in the year 1976. 
There san be no doubt that, if the alienation 
had been made in the year 1876 or 1877 and 
if the question same up before the Oourts 
before 1882, it would have besn deoided, 
following English  deeisions ennnoiating 
principles of equity, justios and good eon- 
science, that the alienation was not invalid, 
I fail to see why the aonelusjion should be 
different beoause the matter aomes up before 
the Court after the Transfer of Property 
Act was passed. The rule that prima facie 
the legislative enactments of this eountry 
should be sonsulted for prineiples of equity, 
justise and good sonssiense should not be 
held applicable to a transaction whiah was 
entered into before the Aat. It would lead 
to anamolous results to interpret a dosument 
in a sense in which it sould not have been 
construed when it was exesuted. Moreover, 
to the olass of leases with whieh we are 
oonserned, the Transfer of Property Ast in 
terms does not apply, 

I shall next deal with the question with 
reference to the Transfer of Property Act 
itself. Under sestion 6, every kind of prop. 


662 
UDIPI SESHAGIRI t, SESHAMA SRETTATI, 

erty may be transferred subject to sertain 
‘exceptions. By virine of sestion 8 every 
.sush transfer passes to the transferee all tho 
interest whieh the transferor has in the 
property and in its legal insidents. Sestion 10 
provides that a sondition in a lease reserving 
a benefit for the lessor or those elaiming under 
him will not be regarded as a repugnant 
condition.  Seetion 12 is important, After 
enumerating the general rule that sonditions 
reversing a benefit to the transferor on the 
transferee endeavouring to dispose of the 
property are invalid, it says, that the benefit 
elause in a lease is an exception to the 
rule, Thisand section 10 are olear indiga- 
tions that no sondition against alienation is 
valid unless it be in a lease and the sondition 
.is for the benefit of the lessor. Uonse- 
. quently, in a lease a sontract to the sontrary 
ig inserted what the Court has to inquire 
-into is, whether that eontrast is for the benefit 
of the lessor. I do not think this proposition 
-ig affesated by anything sontained in section 
108. 

Olauso (c) of that section provides that the 
‘lessor shall be deemed to contrast with 
the lessee that, if the latter pays the rent, 
.he may hold the property during the period 
of the lease without interruption. The fur- 
. ther provision ie, that "the benefit of sueh a 
-sontract shall be annexed to and go with 
the lessee’s interest and may be enforsed 
.by every person in whom that interest is 
for the whole or any part thereof from time 
-to time vested.” 

1 understand this sentenee to mean that 
the lessor would ordinarily have a 
;right to rent against the lessee’s assignee 
:and the  lessee's assignee would have 
-& right to slaim that the lease should subsist 
during the stipulated period, This undonbt- 
-edly is subjec to any sondition against 
alienation that may be found in the lease- 
.deed, provided sush a sondition is for the 
benefit of the lessor. Clause (4) is absolute 
‘in terms, but I take it that the lessee will be 
governed by the prohibitions mentioned in 
.Beations 10 and 12. 

Then we aome to section 111 which deals 
.with the determination of the lease. It is 
to be noted that there is no provision termi- 
nating a lease on the breash of every eondi- 
tion in the lease, that is to say, every breash 
of a opntraet would not determine a lease 
ipso facto, By elause (g), it is provided that 
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the lessee would inour forfeiture if he breaks 
an express sondition to the effest that, on 
breach thereof, the lessor may re-enter or 
the lease shall besome void. If there is no 
provision for re-entry or deslaring that, on 
the breash of the sonditicn, fhe lease shall 
become void, forfeiture is notineurred. Oon- 
sequently, a bare stipulation that the lessee 
shall not transfer the property would not 
render the transfer inoperative, 

The further question is, what is the-son- 
strustion to be plased on the words in 
sestions lO and 12 of the Transfer of Pro- 
perty Ast '"exeept in the ease of a lease 
where the sondition is fcr the benefit of” 
the lessor or those claiming under him, 
From the earliest times, in England, it 
has been held that a mere restraint upon 
alienation is not a sovenant for the benefit 
of the lessor. The prinsiple whish has 
guided the framers of the Transfer of 
Property Aet and whish also underlies the 
desiaions of the English Courts is that 
ordinarily, the transferees of property ia 
entitled to dispose of his interest in any 
way he ehoosee, & oondition imposing 
limitations on him is not valid. A few 
exeeptions were, however, recoguirod, One 
of them ie, where the landlord apprehending 
that the transfer will injuriously effeet hia 
interest stipulates that, on the breach of 
the sondition, he shall be at liberty to 
re-enter the property or to  deelare that 
the lease is void. In sush eases a direst 
benefit to him is seonred which would enable 
him to grant the lease to somebody else. 


_A covenant by whieh he seeks simply to 


impose restristions upon a lessee is not 
resognised by law as spesifisally enforee- 
able  Sestion lll of the Transfer of Pro- 
perty Act fully resognises the above principle. 
Therefore, the eonstrusiion that I plase on 
sestion 108 is that no sontrast to the con. 
trary will be regarded as binding between 
the parties, unless it be a contrast whieh 
enables the landlord on the breach of it 
to re-enter possession or to put an end to 
the lease. In my opinion, the bare prohibition, 
not being for the benefit of landlord, is nota 
sontract to-the eontrary whioh the law resog- 
nises as operative, 

I will not refer to very many English 
decisions. Johnecn, In re, Bloctett, Hx parte(10), 


(10) (1804) 70 Ly T, 883; 10-E«. 1981 1 Manson 64) 
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Paul v. Nurse (11) all enunsiate the principle 
I have mentioned, In Williams v. Earle (8) 
Blackburn, J., with the eoneurrense of Lush 
J., said: "Though there is a covenant binding 
on the defendant not toassign, the assign- 
ment is nevertheless  operative......But 
the plaintiff is entitled to recover in- 
direstly by way of damages for the breach 
of the sovenant not to assign.” 

See also Halton v. May (12). 

I shall now examine the Indian eases, In 
Narayana Sanabhoga v. Narayana Nayak 
(13) the learned Judges held thata stipu- 
lation that the lease shall be eanselled is a 
penal one whieh san be relieved against. 
There is also & dietum in that ease to 
the effeot that the alienation will be inoper- 
ative against the lessor. 

In Parameshri v. Vitiappa Shanbhaga (1), 
Mr. Justing Bhashyam Aiyengar, after 
dealing with a number of other sireumstanses, 
expressed himself thus:— It may also be 
that a transfer by the lessee, absolutely or 
by way of mortgage or  sub-lease 
in breash of the sovenant not to alienate, 
will be void as against the lessor and he 
may realise arrears of rent due by the lessee, 
by attashing and selling his interest in 
the lease as effestually as if there had been 
no transfer by the lessee.” ‘This is a very 
guarded statement whieh suggests without 
deciding a possible sonelusion. 

In Jacki Minezes v. Venkatramana Kamthi(14), 
Mr. Justiee Sadasiva Aiyar and Mr, Justiee 
Napier, simply followed the dictum of Bhash. 
yam Aiyengar, J., without disenssion, On the 
other hand, we have in Basarat Ali Khan 
v. Monirulla (2) the well sonsidered opinion 
of Sir Lawrense Jenkins, C. J., and Mookerji 
J, This was followed in Promode Raman 
Ghose v. Aswini Kumar Nag (9), See also Nel 
Madhab Stkdar v, Nasaitam Sikdar (5), 
Mahananda Boy v. Sarai Mont Debi (15), Akram 
Ali v, Durga Prosonna Roy (16), 

In Madar Saheb vy. Sarnabawa Guijran. 
shah (17) it was held that a elanse in a 
lease prohibiting alienation unassompanied by 


(11) (1828) 8 B. & O. 486; 2 M. & Ry. 525;7 L. J, 
(o. 8.) K. B. 12; 165 E. B. 1123; 32 H. R. 466, 

(12) (1876) 3 Ch. D. 148; 24 W. R: 754, 

(13) 6 M. 827; 2 Ind, Deo. (x. s,) 508. 

(14) 28 Ind, Cas. 904. 

(15) 10 Ind. Cas 374,14 C. D. J, 685. 

(16) 10 Ind, Cas. 489; 14 C. L. J, 614. 
» (17) 21 B. 196; ll Ind, Deo, (X: 8.) 132, 


& provision for re-entry did not put an end to 
the lease. 

The above diseussion leads me to the eon- 
clusion that Mr, Justise Bakewell has taken 
the right view. 

I am, therefore, of opinion that the appeal 
fails and must be dismissed with sosts. 

M, C. P, 

Appeal dismissed, 


PATNA HIGH COURT. 
Parvy OovsoiL ÁPPrAL No. 38 or 1920, 
February 8, 1921. 
Present : —Sir Dawson Miller, Kr., Ohief 
Justice, and Mr, Justiee Adami. 
MRITUNJOY PRAHARAJ-—APPLICANT 


versus 
BALMAKUND KANUNGOE — 


OrPosrrg Party. 
Civil Procedure Code (Act V of 1908), s. 109— 
Appeal to His Majesty in Council— Leave te appeal — 
Construction of Statute, 


It is not enough to entitle a High Court to grant 
special leave to appeal to His Majesty in Council 
under section 109 of the Civil Procedure Code, 
that a decision upon the construction ofa section 
of a Tenancy Act will affect incidentally the rights 
of those who have holdings or tenures subject to 
the Act, [p. 664, col. 1.] 

Privy Council Appeal to His Majesty in 
Couneil from a decision of Mr. Justice Coutts 
and Mr, Justise Das, dated the 8th April 
1920, reported as 57 Ind. Oas, 7. 

Mr. P. K. Sen (with him  Messrs. Susil 
Madhab Mullick, S. N. Bose aud B. N, Dutta), 
for the Applisanta. 

Mr. 8. A, A. Ashgur (with him Messrs. 
B. N. Dass and 4, P. Dass), for the Opposite 
Party. 

JUDGMENT. 


MiLLEB, O.J.—In this ease the defend. 
ant seeks leave to appeal to His Majesty 
in Council from a deeision of this Court, 
dated the 8th April 1920. The peti. 
tioner was the transferee of an oeoupanoy 
holding in Orissa and was sued by the land- 
lord slaiming a registration-fee payable 
under seotion 81 of the Orissa Tenaney Aet. 
His defense to that suit war, that he had not 
applied for registration and was, therefore, 
not bound to pay any registration-fee and, 
sesondly, that by custom appertaining to the 
Ekrajat Mahal, of whieh the land in suit waa 
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.& part, the tenants might transfer their hold- 
ings without the consent of ths landlord, and 
that, in all such ease’, saction 31 of the Ocisss 
Tenancy Act had no operation, This Court 
desided that, whether the holding was trana» 
ferable without the sonsent of the landlord 
or whether the sonsent of the landlord was 
firat to be obtained, in either ease, aestion 3l 
was applicable and that there was a duty 


east upon the transferea to apply to the land. 


lord for registration of the transfer and to 
pay a fee equal to 25 per oent. of the son. 
sideration-money or six times the annual rent 
ofthe holding. The desision of this Court 
was &desision of reversal but the amount in 
dispute between the parties was only a sum 
. of some 130 or 140 rupses an], therefore, the 
case clearly is not one whioh somes under 
gestion 110 of the Civil Prosedure Code. No 
doubt, a question of law arises upon the 
proper interpretation of section 31 of the 
Orissa Tenansy Aci but that in itself is not 
guffisient to entitle us bo grant leave to appeal. 
The applicant, however, contends that the 
result of this desision will be to affest the 
whole of the tenants whose holdings are 
subjest to the Orissa Tenansy Ast and more 
espesially the tenants of the Ekrajat Mahal 
whish extends over an area of some 63,090 
aeres and, therefore, that that ia a good 
ground for granting spesial leave and serti. 
fying that the sane isa fit one under seotion 
109 of the Civil Prosedura Ocde. 

If it sould be shown that the decision in 
the present ease direo:ly affasted the rights 
of the tenants in the Ekrajat Mahal that 
might,in my opinion, possibly be a good 
ground for granting a eertifisate bat the 
present eaae only aífests directly the parties 
to it and if is nob shewn that any large 
number of the tenants of the Hkrajat Mahal 
have either transferred their holdinga ov ara 
contemplating a transfer of their holdings in 
the immediate future, and ser:ainly their 
rights are not direotly affested by the present 
decision, It isclearly not enough to entitle 
us to grant special leave to appeal under 
seation 109 that a deeision upon the oon. 
struction ofa section of a Tenansy Aot, sush 
asthe Orissa Tenanay Ags, or tha Bangsl 
Tenaney Ast, or any other, will aff st ingi. 
dentally the rights of thoss who hava hildirgs 
or tenures subjeat fo one or other of those 
Acts. That is nob suffi ient to entitle us to 
grant special laaye, Ifit were so, in every 
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gaze where a section of one or other of thore 
Aots has to be interpreted the deoision in 
sush case might be said to give rise to speoial 
grounds for granting leave to appeal. Bat 
this is clearly not so and, although I had some 
hesitation during the course of the argument 
&s to whether or nob we ought ta grant this 
applisation, E have arrived at the conalusion 
that there is no substantial reason why we 
should do so, lthink that the applisation 
should be dismissed with eosts. 
Apam!, J.—I ngres, 
Application dismissed, 





LAHORE HIGH COURT. 
MiscguLANEOUS First Olvin APPEAL No, 736 
or 1919, 

February 2, 1921. 

Present :—~Sir Shadi Lal, Kr., Ohief Justise, 
and Mr. Jastise Wilberforeae. 
MANJI AND ANOTUER— ÁPPELLANTS 


Verses 
GIRDHARI GAL AND OTHERS— 
Respornenta, 

Provincial Insolvency Act CITI of 1997), ss. 18 (2) 
(a), 2-—Punjab Alienation of Land Act KIH of 
1903), s. f—Inferpretation of Statutes Acts restrict. 
ing powers of Civil Courts—Insolvency—TInsolvent, 
member of agricultural tribe—Land, whether can be 
alienated —Court, whether must act through Collector 
—Alienation, form of. 


Provisions which trench on the usual jurisdic. 
tion of a Civil Court to execute its decrees or 
orders must be very strictly coratrued [p 668, col. 2,] 

An Insolvency Court is competent to proceed 
against the land of an insolvent who isa member 
of an agricultural tribe by means of a temporary 
alienation. [p AYA, col 2] 

The first clause of section 2' of the Provincial 
Insolvency Act is not applicable to the Punjab, 
and the second clause of that section does not 
require that the Receiver or the Oourt should pro. 
ceed thiogugh the Colleotor. [p. 665, col. 2; p. 666, 
col. 3.3 

The underlying principle of the Law of Insolvency 
is, that an insolvent shall be freed from his in- 
debtedness and shall obtain a discharge within a 
reasonable period and & Court or a Receiver proceed. 
ing under the Insolvency Act should proceeu as far 
as possible on the same lines as a Court acting in 
execution of a d: cree :;p.66^,col. .] 


In execution of deorees against the land of 
indebted members of an agricultural tribe it has 
always been the practice that the debt should be 
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liquidated by a farm terminable after a reasonable 
period, and the maximum period for which a farm 
has heen permitted is 20 years, Bv the arrange. 
ment of such a farm or a mortgage, which is 
automatically redeemed by the profits, the debt 
is automatically extinguished. Ordinarily, different 
or harsher measures should not be taken against a 
person who becomes an insolvent under the provisions 
_of the law. [p 666, col. 1.] 


M go-Haveous first appeal from the order 
of the District Judge, Hissar, dated the llth 
Mareh 1919, 

Lala Jagan Nath, for the Appellants, 

Bakhshi Tk Ohand; for the Respondents. 


JUDGMENT.—The insolvent appellants 
are members ofan agricultural tribe. They own 
a considerable area of jand and the District 
Judge has held that this land vests in the 
Official Receiver and ean be mortgaged to 
a member of an agricultural tribe of the 
same distrist, In «eomplianse with his order 
three applisants were produeed and eventu- 
ally an offer has been made to one of the 
applicants that he shall take on mortgage 
three-fourths shareof theland of the insolvente, 
on condition that the ineome will balanos 
the interest and that the applisant mortgagee 
will pay Rs. 2,000 as sonsideration for the 
mortgage. Against this order the insolvents 
have preferred an appeal which, on ascount 
of the diffisulty involved, has been referred 
to a Division Bensh. 


For the appellants insolvents it is urged, 
in the first plase that the land of the inaol- 
vents does not vest in the Court or the 
Offisial Receiver owing to the provisions of 
gestion 16 (2) (a) of the Provinoial Insol. 
vensy Act of 1907. The relevant portion 
of this elause is to the following effect:— 


" The whole of the property of the insol. 
vent, save in so far as it iroludea such 


partieulars as are exempted by the Code of 


Uivil Proeedure, or by any other enactment 
for the time being in forse, from liability to 
attaohment and sale in the exeeution of a 
deeree, shall vest in the Court or in a Reaeiv- 
er.” 

Counsel next refers to seotion 16 of the 
Punjeb Alienation of Land Ast whiah exempts 
the land of members of agriouléural tribes 
from liability to sale in exesution of ary 
dasres or order of any Oivilor Ravenue Court, 
Hos urges that, under the provisions of that 
enaetman', read with the above mentionel 
elause of the Provinsial Insolvensy Ast, the 
land of members of agricultural tribes does 
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not yest in the Court or in the Raseiver, He 
would have us read the worda “ attagh- 


mnt and sale" as “attashmentor rale ;” 
or in the alternative he sontends tha‘, under 
the eorrest interpretation of ssstion 15 of 
the Punjab Alienation of Land Aot, land is 
exempted from both attashment and sale 
inasmush as attachment is a mere formal 
preliminary to a sale. We are unable to agree 
with Mr. Jagan Nath’s contention and son- 
sider that there is no justifisation for not 
attaching the plain grammatieal meaning to 
the words "attachment and sale” An 
euastment with a similar provision is the 
Civil Prosedura Cota (sestion 60), In that 
section, after laying down that oertain pro. 
perties are liable to both attashment ard 
sale, other partisulars are exempted from 
liability to such atéashment or sale, and it 
is elear to our minds that the Legislature 
does not resognise attachment as a pure 
formality preseding other measures in exeoen- 
tion, It has also been held by the Chief 
Court in Badar Din v. Bura Mal (1) that 
in spite of the provisions of the Punjab 
Alisnation of Land Aat, land of members 
of agricultural tribes is liable to attaah ment. 
Finally, we would remark that provisions 
whieh treneh on the usual jarisdistion of 
a Civil Court to  exeeute its decreas or 
orders must bs very striatly oonstrued, as 
is laid down in the Fall Benoh judpuient 
reported as Dutar Kaur v. Ram Rattan (2). 
That judgment also has a bearing on the 
present ease, as there, in spite of tha provi- 
sions of sestion 16 of the Panjab Alienation 
of Land Aet, it was held that there is 
nothing to prevent a Civil Court exeenting 
its desree by means of a temporary alien. 
ation of Land, We hold, therefore, that the 
Insolveney Oourt was sompstent to prooeed 
against theinsolyent’s land by means of a 
temporary alienation. 


Counsel next argued that, in any oase the 
Qaurtorthe Reseiver sould not itself proseed 
to effest a mortgage of the land but must 
proseed through the Oollestor, He referred to 
sestion 21 of the Insolyeney Act. The first 
olansa of that sestion is not, however, appli- 
obla to the Panjab as no deolaration under 
ases‘ion 320 of the Code of Uivil Prosadare 
(sastion 68 of the present Code) is in forss 


(1) 4P. R. 1993, : 
(2) 68 Ind, Cas, 603; 1 L. 192. 
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As for the sesond elause of that sestion, it 
does not,in our opinion, require that the 
Reseiver or the Court should prossed through 
the Colleetor, 

Mr. Jagan Nath's last objection to the 
order under appeal is that, as a result 
thereof, his slients’ land will probably remain 
permanently under mortgage and that the 
effeet of this arrangement will ba to substitute 
a probably permanent seeured debt for 
unsesured debts. We think that there is 
forsee in this objeation, as the underlying 
prinsiple of the Law of Insolveney is that 
an insclvent shall be freed from his in: 
debtedness and shall obtain a diseharge 
within a reasonable period, It is also elear 
to ns that a Court or a Reossiver proceeding 
under the Insolveney Aot should proceed 
as far as possible on the same lines as A 
Court asting in exeeution of a desree, That 
this is the intention of the Legislature is 
indisated by the provisions of sestion 21 (2) 
of the Provinsial Insolvenay Aot. Now, in 
execution of desrees against the land of 
indebted members of an agricultural tribe, 
who sre often astually or prastisally insolvent, 
it has always been the prastice sanctioned 
by this Oourt, that the debt shonld be 
liquidated by a farm terminable after a 
reasonable period and the maximum period 
for. which a farm has been premitted is 20 
years, By the arrangement of sueh a farm 
ora mortgage whioh is automatieally redeem- 
ed by the profits the debt is automatioally 
extinguished. We do not think that, ordi- 
narily, different or harsher measures should 
be taken against a person who besomes an 
insolvent under the provisions of the law, 

We, therefore, acsept the appeal to this 
extent that we direst the Distriet Judge 
to make the best arrangement possible for a 
temporary farm of the insolvent/s land or for 
a mortgage whieh will redeem itself after a 
suitable period not exceeding %0 years. We 
pass no orders as to oosts. 


Appeal accepted. 


PATNA HIGH COURT. 
MrISGELLANEOUS Civip ArPzAL No, 282 oF 
1919. 
July 14, 1920. 
Present : —Mr. Justice Coutts and 
Mr. Justise Sultan Ahmad. 

RAM OHANDRIKA PRASAD SINGH alias 
NANOO BABOO —PLAINTHIEF —APPSLLANT 
verstis 
RAM NIWAJI LAL AND OTHERS— 


D&£FENDANTS— RESPONDENTS, 

Civil Procedure Code (Act F of 19089, s. 126— 
Rules of Calcutta High Court adopted by Patna High 
Court —Publication necessary—Rule requiring filing 
of duly filled process forms, whether ultra vires. 


The Patna High Oourt has adopted the General 
Rules and Circular Orders of the Calcutta High 


‘Court, and, although these rules have not been 


published by the Patna High Court, the rule by 
which these rules were extended having been 
properly published the requirement of the proviso 
to section 126 of the Civil Procedure Code as to 
publication has been complied with. [ p. 667, ool. 1.] 
The rule which requires & party making an 
application for re-hearing of the suit, to file with 
his application. printed forms of processes duly 
filled up for service on the opposite party is not 
inconsistent with the provisions of the Civil 
Procedure Code and is not ulira vires. [ p. 667, col. 1.] 


Applisation against an order passed by the 
Subordinate Judge, Gaya. 

Messrs. Khurshed Husnain and Bankim 
Ohandra Mittra, for the Appellant. 

' Messrs, S. N, Sahay and Kailash Patz, for 
the Respondents. 
JUDGMENT, 

Coorrs, J.—'This isan appeal against an 
order of the Subordinate Judge of Gaya 
rejesting an applieation for re-hearing on the 
ground of want of prosesution. 

It appears that the plaint in the suit was 
filed on the 18th of May 1918, After a 
large number of adjournmente, the suit was 
eventually dismissed for default on the 21st 
of April 1919 and the desree was prepared 
on the 23rd of April 1919, An application 
for re hearing was filed on the 16th of May 
1919 and the date fixed for the hearing of 
the applisation was the 14th of June 1919. 
In aseordanse with the General Rules and 
Cireular Orders of the High Court the 
petitioner was required to fle along with his 
application sopies of the processes, whieh it 
was nesessary to serve on the other side, 
These were apparently filed but were returned 
unserved, because they had not been properly 


‘filled np, aud on the 23rd of May, that is te 
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‘fay; three weeks before the date fixed for 


hearing, notiso was given to the applicant’s 
Pleader and the applisant was required to 
take the neeossary steps for.the issue of 
proper noliee at onee, Nothing, however, 
was done, and on the 14th of Juve an 
applisation for time was made on the 
ground that the applisant was ill. The 
learned Subordinate Judge did not believe 
the plea of illness, and as the applisant had 
not taken any steps with ragard to the 
notiees, the application for time was rejested. 
After this applisation was rejested, the sase 
was salled on for hearing, no one appeared, 
and the applisation was dismissed for want of 
prosecution. 

. It is perfestly evident that the applieant 
had been given ample opportunity to present 
his ease to the Court not only in respest of 
this applieatiopn, but he had also been given 
very great latitude while the original suit was 
pending, and that, throughont; he had 
neglested to prosesute his ease, and the 
learned Subordinate Judge very rightly 
refused to grant any further time. 


What is argued, however, before us is, that 
the rule requiring a party to file duly filled 
in notiees has not been published as required 
by law and sonsequently is not binding. The 
Court has adopted the General Rules and 
Ciroular Orders of the Caleutta High Court, 
and it is true that these rules have not been 
published by this Court, but a somplete 
answer to the eontention is furnished by the 
proviso to seation 125 of the Ocde of Civil 
Proeedure. The Court adopted the Rules of 
the Caloutta High Court, and the rule by 
whieh the Rules of the Caleutta High Court 
were extended war, so far as we are aware, 
properly published, This is sufficient publi- 


.eation ; there was no nesessity to publish the 
- rules in their entirety. 


The next sontention is, that the rule 
which requires parties to file with their 
&pplieation printed forms of prosesees duly 
filled up, is inconsistent with the provisions 
of the Civil Prosedure Code and, therefore, 
ultra vires. It is true that there is no 
provision in the Civil Prosedure Code whish 
requires parties-to file printed forms duly 
filled up, but the rnle requiring this is 
certainly not insonsistent with any provision 
in the Civil Proeedure Code, It may be 
said to be an addition to the proyisions of the 


Code, but this does not make it inconsistent 


with the provisions of the Code. 


Another sontention is, that the ruleas to 
the filling up of forms should be subjeet to 
Order XLVIII, rule 1, elause (2), whieh 
requires that the Court-fee shargeable for the 
servise shall be paid within a time whieh is to 
be fixed. The printed form, however, has 
nothing to do with the proeess-fee and there 
is, so far as I ean see, no reason why the 
filling up of the form should be governed 
by any rule whish requires that a time 
should be fixed for the payment of the 
prosess-fee. In any ease, however, a time 
has been fixed for the filling up of the 
forms, namely, the date, on whieh the 
application is made, so that, even if the 
rule as to the filling up of the forms were to 
be subjest to Order XLVIII, rule 1, clause (2), 
it would still be spnsistent with that rule, In 
these oireumstanses, i see no reason to 
interfere with the order passed by the learned 
Subordinate Judge and I would dismiss this 
appeal with sosta. 

SULTAN AHMAD, J.—1 agree, 


Appeal dismissed, 


PRIVY COUNCIL. 

APPEAL FROM THE Mapras Hirea OOURT, 
April 21, 1921. 
Fresent:—-Lord Buekmaster, Lord Dunedin, 

Lord Shaw aod Sir John Edge. . 
MUSTI VENKATA JAGANNADHA 
SARMA- APPELLANT 
versus 
MUSTI VEERABHADRAYYA, since 


DEORA8ED — RESPONDENT, 

Inam, service—Karnam lands, nature of title— 
Office-holder's family, whether has any rights in such 
landa-—Enfranchisement of inam under Inam Rules 
of 1869, whether enures for benefit of office.holder's 
family or to himself esclusively—Madras Acts II of 
1894 and III of 1S9b—- Madras Karnam Regulations 
of 1802, 1806 and 1881—Palayam and  karnam, 
difference between, 


The lands comprising the emoluments of a 
karnam, or village accountant, in Madras are not 
joint family property. They are an appanage of 
the office, inalienable by the office-holder, and 
designed to be the emolument of the offiger into 
whose hands soever the office may pass, In many 
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cases there may be a long continuance of the 
office in a particluar family, but there is no 
absolute right of hereditary succession: the karnam 
is a personal appointee, and if a stranger is 
appointed the lands go with the appointment to 
the stranger selected, without being subject to 
any claims thereon as a family right by re- 
latives of former holders of the office. [p. 678, col. 
i.] 
This was the lawin Madras even before Madras 
Act IL of 1-94 and Madras Act III of 895, which 
make it clear that eligibility for the appointment 
of karnam is a matter personal to the appointee. 
[p. #72, col 1.] 

When karnam lands are enfranchised under the 
Inam Rules of 1859 the enfranchisement is to the 
office-holder himself and does not enure for the 
benefit of his family [p.671,col ':p 672, col 2.] 

In this respect karnam lands, which are service 
inams, differ from palayam lands, whicb are now 
merely personal inam When a palayam was 
abolished, in so far as the duty of rendering 
military service was concerned, the estate was 
continued with all its hereditary incidents to the 
palayagar like an ordinary Zemindari Butin the 
case of karnams the lands follow the office [p 674, 
col, 2.] 

Venkata v Rama, 8 M, 249 (F. B); 9 Ind, Jur. 
185; 8 Ind, Des, :N. 8) V7?, approved. 

Gunnaiyan v. Kamakchi Ayyar, *6 M. 229 at p. 
348 and Pingala Lakshmipathi v Bommireddipallt 
Chalamayya, +0 M. 434; 47 M. L. J. 101; A M, Las T. 
10), overrüled. 

Appealfrom a desree of the Madras High 
Court (Ayling and Seshagiri Aiyar, JJ.), 
reversing adeeree of the Temporary Snb. 
ordinate Judge, Coronada, 

FAOTS are suffisiently stated in their 
Lordships’ .jndgment. The Trial Judge 
diamiased the suit: the High Oourt gave 
plaintiff a preliminary deeree for his share. 
Henee this appeal. 

Mr, Dunne, K. O. (with bim Mr. Narasim- 
ham), for the Appellant.—The Government 
has power to appoint and dismiss karnams, 
but they appoint from the family if possible, 
Here Government removed a father and 
appointed his eldest sop, who sued for the 
‘Jands in the Revenoe Court under Madras 
Act III of 1855 and got a decree and 
possession in 1502. The present suit for 
partition was brought in 1916, and is 
barred, we submit, by limitation. 

‘Sin Jous Epag.— Would not the desision 
in 1909 be res judicata P| 

The suit was in a Revenue Court, dealing 
with the matter, it may be, on a special 
basis. They appealed up to the Board of 
Revenue, which dismissed the appeal in 
1905, Tbe point of resíudicaia has not 
been paised below, or wo might suoosed on it: 
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till the lands were enfranehised in 1906 the 
Civil Court had no jurisdiotion. 

The High Court hay reversed the Trial 
Judgeon the authority of an unreported 
sase desided by themselves, Appeal No. 79 
of 1917. The deoision then was that a 
Bervisee inam and the emoluments thereof 
were joint family property, and that the 
so-parsenary interest sontinued after en. 
franshisem sut 

[Lorp Douxgotx.—The effeet of enfranehise- 
ment was under determination in Karri 
Ramayya v, Villoori Jagannadham (1). As 
long as the landa are attashed to the 
offise, they are neaessarily impartible: but 
it may be contended the baron partition is 
removed when they are enfranochised,] 

In many Madras sasea previous to 1903 
it had been laid down that in properties 
attached to an offise nobody but the holder 
of the offee himself had an interest, In 
Srintvascyyar v. Lakshmawmma (2) a dismissed 
karnam sued to recover his lande, whish 
had been enfranehised to his snasessor, 
and it was held that the lands being 
attashed to the offise, the suit would not 
Jie. > Bada v. Hussu Bhat (3) is to the same 
effest, In Venkata v. Rama (4) a Full 
Benoh held that a member ofthe old offise 
holding family sould not resover lands 
whish had been enfranshised to a stranger 
appointed. 

[Logo Dongptn.—In that ease there are 
two root ideas: the view of Turner, C, J. 
that the lands were the emolument of 
the office and not joint family property : and 
the view of Hutehins, J., that snbjeot only to 
a veto the cffiae was hereditary. The ques- 
tion ie, whether the tenure is cffisial or 
hereditary. } 

The hereditary right to the offise is 
irrelevant: the question is as to the property 
in the lands whieh go with theoffiee. The 
only person who has any right to them is 
the holder of the offise: in the eame sited, 
if it had been 6o-pareenary property, the 
plaintiff as adopted son would have had a 
share. What respondent has to establish 


(1) 80 Ind. Cas. 880; 39 M, 930; 2L. W, 874; 18 
M. L. T. +60; (1915) M, W. N 835. 

(2) 7 M. 208; 2 Ind. Dec. N. 8." 729. 

(8) 7 M. 326; 2 Ind, Dee 'N 8.) 749. 

(4) 8 M. 219 (F. B.); 9 Ind. Jur. 185; 8 Ind. Dec. 
(N. 8.) 172. 


` whioh 
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here is 60- pareenary right, and that was nega- 
tived there, 

Venkata v, Rama (4) was followed in 
Venkatarayadu v. Venkutaramayya (5) and 
Dharanipragada Durgumma vy. Kadambart 
Virrazu (6). 

In Gunnaiyan v. Kamakeht Ayyar (7), how- 
ever, Bhashyam Ayyengar, J.,held that enfran- 
ehisement did not enure for the benefit of 
the enfranehisee only, as it was merely the 
resognitión of an existing right. The dəsi» 
sion itself is not against us. but the 
judgment is, in so far as it says that a serviss 
tenure is on the same footing asa personal 
one, &nd' the learned Judge applies to the 
former the desision in Narayana v. Chenga» 
lamma (8). The latter oase was one of an un- 
settled palayam and both parties treated 
it not asa service tenure af all but as an 
aneestral estate. 

In Pingala Lakshmtipathi v, Bommireddipalls 
Chalo mayya (9) a Full Beveh applied this 
to karnam lands, and held that enfranehise. 
ment did not eonfer on the persons named 
in the title-deed any right in derogation of 
those possessed by others in the main at 
the time of enfranshisement. In that sase 
the man slaiming a share was in fast named 
in the tnam deed. 

In Karri Bumayya v. Villoort Jaan ahan 
(1) it was held that the effeetof enfran- 
ehisement was not to destroy the rights of 
any members of a joint family whieh had 
a hereditary interest in the znam, But 
the whole point ie, whether any members 
of the joint family have that hereditary 
right. These latter sases hypothesize that 
there are co.parsenary rights in property 
attached to the cíffise of karnam, and it ia just 
ihat whieh we deny. 


There have been no karnam eases 
before the Board, but the: prinsiple is 
the same as thatof Ghatwali estates, as to 
it has been held they are not 
possessed by the family: the offise is here- 
ditary, but the title to the lands is not here- 
ditary. 


` 


.(5) 18 M, 284; 5 Ind. Dec, (N. s.) 549, 

(6) 2L M. 47; 7 M. L. J. 233; 7 Ind. Deo. (x. s) 
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(7) 26 M, 339 at p. 348, 

(8) 10 M, 1; 8 Ind. Dec. (x. 5.) 7531, 

(9) 30 M. 434; 17 M. L, J. 101; 2 M, L. T. 101. 


oor Prashad Singh vw. Trebin’ Singh 


(Reference was also made to Madras Act 
II of 1894, seetions 3,9 (6), 16 (2), 17, 20, 
25 and 29: and to Madras Aot III of 1895, 
sections 3, 7 (1), 13 and 21: and to the Inam 
Rules contained i in the 5tanding Orders of the 
Board of Revenue, 1907, page 180 !. 

Mr, Narasimham  followed.— Government 
has power to resume smeryioe tnams and oan 
appoint any one it pleases: Guwnnaiyan v. 
Kamakcht Ayyar (7), 

The resent desisions in Madras lay down 
that the joint family is entitled toa share : 
even if they are right, it must be the joint 
family at the date of enfranshisement: there 
was no joint family between the plaintiff and 
defendant’s family in 1907. 

Mr. DeGruyther, K. O. (with him Mr. 
Dube), for the Raspondent.—The true position 
ie, that the lands of a karnam are lands 
held by the family of the karnam, subject 
to the burden of performing the duties : 
the next heir susseeds .and the landa 
do not go out of the family, anless no single 
member of the family san perform the 
duties, The lands are not affected at all 
by the enfranshiaement; the only thing 
affected is the znam—the revenue, Govern. 
ment never make any demand on the owner 
of the lands, After entranohisement the 
position isas if there had never been any 
servigo. 

In this sase both sons had an existing 
interest in the land in the father’s life- . 
time. The land was held by the elder brother 
as family property and I was entitled to 
partition. 

Venkata v. Rama (supra) (4) was different: 
the lands were held by an outsider, and it 
was held a member of the old family 
sould not resover: it was not a ease of 
$0-pareenary,. 

The position of karnams is set out in the 
Fifth Report £o the House of Uommons in 
1912, Volume II, (Madras), page 11 of seq: . 
which lays down ‘that by eustom the lands of 
a karnam are hereditary, and all members 
of the family participate in the benefit. 

Madras Regulation XXIX of 1802 was the 
first to deal with these tarnams, By seetiona 


(10) 48 Ind, Cas, 527; 45 I, A. 26! at p. 258; 24 
M. L. T, 401: 28 C. L. J. 508; 9 L, W, 60; 21 Bom, L, 


- B. 569; 46 0, 362 (P. O.) 
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4and 5 theheir is to be chosen exsept in 
ease of inoapacity. A sompstent heir had 
the right to slaim, and there is no provision 
for dismissal exoept on the sentense of a 
Court, Ragulation VI of 1831 deolares the 
emoluments inalienable. Here you have 
joint family property, impartible  besauae 
of a Regulation: probably partible 
before. 

[Logo BuckwasTER,—BDut the property is 
attashed to an offise which may go outside 
the family. | 

I admit that if, on enfranshisement, the 
land is held asthe self-asquired property of 
the enfranehisee plaintiff has no ease: but I 
submit the land is held asthe enfranshiaee’s 
anoestral property. 

Madras Aot III of 1895, section 10, provides 
for filling up vasansies in the ofise: by 
sub-seetion (2) the sussession is to devolve on 
a single heir. These are hereditary estates : 
the next heir sueseeds, and the rights of 
the others are to treat the land as joint 
family property, to enjoy portions of them, 
and to be maintained out of them. That in 
faot happened here. 

[Logo BuckMasTER.—I do not see how the 
heir sueseeda to the office. He suseeeds 
to the right to be nominated to the 
office. | 

His title arose not by nomination but by 
Succession. 

Notwithstanding that one member of 
a family is the karnam, the others san 
hold and enjoy the lands as joint family 
property : Gunnaiyan v. Kamakcht Ayyar 
(7), Enfranehisement merely releases the 
estate from the burden of serviss : thea man 
who held it before held it on behalf, of the 
family and subjest to that burden, he now 
holds it free from that burden but still on 
behalf of the family. 

Mr. Dunne, K. O. in reply.—This is and 
always has been an offise which must be 
the subject of appointment. When there is 
a new appointment a new set of rights 
arises. Such joint enjoyment as there has 
been here was a matter of permissive 
arrangement not of right. 

JUDGMENT. 

Logp Saaw.—-This is an appeal from a 
desree, dated the 19th February 1918, of 
the High Court of Judicature at Madras, 
which reversed a deeree, dated the 14th 
Marsh 1917, of the Temporary Subordinate 


Judge of Ooaanada. This last-mentioned 
desrese remanded the suit so that partition 
might be desreed in favour of the plaintiff. 
respondent, 

The suit was for the resovery of the 
possession of a one-half share of lands 
Bpeeified in the sehedule attached to the 
plaint. It was admitted that the suit-. 
properties had formed the emoluments 
attached to the offise of karnam, or village 
acsountant, in the village of Pandalapaka. 

These lands were enfranchised, ag after- 
mentioned, in the year 1906 by an inam, a 
title-deed granted to VWenkatramayya, the 
appellant’s father. 

The pedigree is as follows :— i 


udo HUS 


) 
Musti Veerabhadrayya , 


Venkatramayya 
(plaintiff), 


Musti Venkata Jagannadha 
(defendant), 


The appellant's grand-father, Subbarayudu 
was removed from his offise of karnam for 
ineapasity due to old age, aud his eldest son 
Venkatramayya was appointed karnam 
on 23rd February 1902, Shortly thereafter 
the former karnam died. 

It is a fast in the oase whieh is admitted 
that prior to the enfranchisement and inam 
grant of 1906 all the family properties which , 
were sapable of division were divided into . 
two equal shares between Venkatramayya: 
and Veerabhadrayya. No partition took _ 
plase of the service inam lands whieh are in . 
suit in the present ease. 

The appellant maintains that the 
reapondent had no right to sush lands ; that 
they were not joint family property, and 
were for that reason not ineluded within 
the seope of the division made, and that the 
enfranshisement of the karnam lands.in 1906 
and the prosedure with regard thereto are 
sonsistent with the view that the lands were 
impartible and were confirmed as separate 
property to the then holder of the offies of 
karnam; while upon the other hand, the 
respondent maintains that a division of thia 
particular property, although it is undoubtedly 
karnam land, must now be deereed, and that 
the enfranshisement of 1905. sould _ not 
destroy the nature of the property as joint < 
family property and the interest of the 
respondent therein. 
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The Subordinate Judge took the former 
view and the High Oourt took the latter. 
The question in the appeal ie, whioh of these 
views is correct, , 

The point 1n issue is aompendiously put in 
the respondent's sase in tbese terms: 

“Whether the enfranshisement in the name 
of the defendant's father ennred for the 
benefit of the family or to himself exelusive- 
ly P” 

It is admitted that the lands in suit 
formed the emóluments of the karnam, or 
village asocuntant. A large body of authority 
: on the subjeot of the nsture of the title 
to lands so held was eited to the Board. 
There san be no question of assailing 
(whatever be the nature of the title to the 
property itself) the validity of the 
enfranchisement under the Inam Rules. 
The suit prooseds upon that footing and 
asks for adivision of the property on the 
assumption that it has been duly enfranchised 
under the Inam Rules of 1859. 


It is, however, highly expedient to note 
the exast terms of the enfranshisement itself. 
It is dated the-2lst Marah 1906 and is 
signed by Mr. J. A. Atkinson, Inam 
Commissioner, It is thus expressed :— 

“No. 1520, 

"Title.deed granted to Musti Venkatra- 
mayya, 

"By order of the Governor in Counsil 
of Madras asting on behalf of the Seoretary 
of State for India in Counail, I asknowledgea 
your title to an tnam sonsisting of the right 
to a portion of the Government revenue on 
land measuring (forty-five) 45—&3 sores of 
dry (be the same a little more or less) 
originally granted for servise, and situated 
in the village of Pandalapaka in the Estate 
of Pithapur, in the Taluk of Ramashandrapur 
iu the Distriet of Godavari. 

"2, This inam, being held for karnam 
service now otherwise provided for shall 
now be deemed freed of sush service, but 
shall henssforth ke subjeot to the payment 
of an annual quit-rent of Rupees (2968.0) 
two hundred and ninety-six and annas eight 
exolusive of Rupees (24.0.0) twenty-four 
aiready payable as ;od? to the proprietor, 
whieh quit rent is hereby imposed upon 
the snam in sommutation both of the said 
service and of the regversionary interest 
possessed by Government in the inam. 
The inam is now confirmed to you, your. 


representatives and assigns, to hold or 
dispose of as you or they think proper 
subjest only to the payment of the above. 
mentioned quit-rent and jodi (whioh quit- 
rent will be liable to revision at the periodi. 
eal re-settlements of the district) and to 
the provisions of the next slause, 

"3. The right of Government to all 
minerals, if any, in the land referred to in 
olause 1 above is hereby expressly reserved 
to Government, and the revenue referred to 
in such elause represents only the right of 
Government to a share in the surface producta 
of suoh land. 


“Dated 21st March 1908, 
“MADRAS, 


(Sd.) J, A. ATKINSON 
Inam Qommissioner 


There ean be no question as to the 
absolute nature of this grant in favour of 
the appellant’s father. The nam ia son- 
firmed "to you, your representatives and 
assigns to hold or dispose of as you or 
they think proper" aubjest only to the pay- 
ment of quit-rent, &3., and to the reservation 
of minerals, 

It is worthy of note, first, that this 
enfranehisement happens also to be in entire 
accord with the Standing Order of the 
Board of Revenue of Madras as to Inams, 
No. 52 of 1897; and, seeond that that 
Standing Order makes the distinotion bet- 
ween grants which are personal or sub- 
sistense grants and those whieh are serviss 
tnams, It is to the latter oategory that 
the enfranohisement in the present 
sase properly belongs. By the Standing 
Order alluded to itis provided by seation 29 
that; — 

“XXtX, Inams thus enfranohised, either 
by the payment of an annual quit-rent, or of 
a single fixed aum equal to twenty yeare’ 
purehase of the quit-rent will, like every 
other dessription of property, be subjeot to the 
jurisdiction of the ordinary Courta of Justiee 
in all questions of disputed right, suseession, 
&s, and they may be mortgaged, sold 
and transferred in any manner, at the 
will and diseretion of the znamdar, subjeat 
to the payment of gnit-rent, if such is not 
redeemed,” 


The Board has  oarefully 
the long series of authorities 
argument and it is of 
follows: — 

(1) The Jands comprising the emoluments 


considered 
quoted in 
opinion ag 
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of a karnam were attached to the office held 
by bim as sush; 

. (2) When the karnam for the time being 
was removed from offise he lost all right and 
title to the lands; 

(3) Although in point of fact there 
might be even a long aontinuanee of the 
ofise in a partieular family the right of the 
Government and the decision of the Revenue 
Authorities to remove a karnam from offise 
and to appoint another were not open to ques- 
tion in Courts of Law, and 

(4) If this right of ssleation were exercised 
in favour of a stranger, there being, for 
example; within the range of the family 
(whish had been aseustomed to have one 
of its members holding the offiee of village 
aesountant) no person who, in the opinion 
of the Revenue Offioar, was suitable for 
the position, then the appointment went 
to the stranger seleoted and the lands with 
it as emoluments without any elaim thereon as 
a family right by relatives of former holders 
of the cffise, 

These propositions seem to their Lordships 
to have been part of the law of Madras 
long prior to the Aota of 1894 and 1895 
whieh sre now to be referred to; but it 
i» to be observed with regard bath to 
Madras Act No. II of 1894, seetion 10, 
and.Madras Act No. 111 of 1895, seotion 10, 
that eligibility whether for nomination to 
the office of karnam by the proprietor of 
the village under the former Ast 
or by the Collestor under the latter, 
is a matter personal to the nominee, olearly 
taking into ascount sueh things, not only 
as sex and age but also the physteal and 
mental eapasity to dissharge the office, and 
even the educational qualifications of the 
person selected. 


It is aesordingly slear that sinee that 
time in Madras the karnam of the village 
occupies his offise not by hereditary or 
family right, but as 


is primarily exercised in favour of a suitable 
person who is member of a particular family. 
It would aecordingly appear, apart from 
the authorities, that lands held as appurte- 
nant to the office so enjoyed should continue to 
go with that offiee and should assordingly be 
impartible. 


It may be, however, that the eourse of - 
‘authority leads -to a different result- from 


personal appointee, 
though in sertain eases that appointment 


thatto whish prinsiple and administrative 
66nvenienoe would saem to point. Their 
Lordships will, therefore, examine the 
authorities, whioh, as will.be seen hereafter, 
are conflieting. 

In Srinivasayyar v. Lakshmamma (2) it 
was held that where a hereditary village 
offiser who had been dismissed sued to 
resover land whish had formerly been the 
emoluments of the offise and whioh had been 
enfranshised and granted to another person 
holding the offise at thetime of the enfran- 
shisement, sush a suit sould not lie. Their 
Lordahips quote the jadgment of Turner, C. 
J. as containing a sompast statement of law 

upon the point :— 

"The lands were attached to the offise of 
kainam as ite emolument; when the appellant 
was remoyed from the offiae, he lost his right 
to the land. 


"The oirsumstansee that money may have 
been expended on the improvements of the 
land in the expestation that the office with 
its emolument would be sontinned to the 
family, would not give the appellant any 
title to recover the landin the events that 
have ossurred. When-he was removed 
for missondust the office and emoluments 
were conferred on a stranger, and with the 
decision of the Revenue Authority on that 
question we oannot interfere, While the 
offise. was held by a stranger, the Government 
resolved to sever the land from the offise 
and to offer them to the then offise holder for 
enfranehisement ; the holder aosepted the offer 
and became the owner." 

The desision, it will be observed, nons 
suited the former holder of the offise from’ 
recovering the land, But the same reault 
followed. in the subsequent sase of Bada 
v. Husu Bhai (3) in whieh .& member 
of the family of an offise holder who had 
never held the offise sued to resover a share 
of the lande, and the same learned Judge 
put the point thus :— 

“The land was appurtenant to the office, 


“and the Government determined to sever it 


from the offise and to allow the offiae-holder 
or offise-holders for -the time being to en- 
franchise it, The appellant, who was never 
the holder of the office, could not have a 
slaim on its emolumenta." ; 

That this was the law of Madras was’ 
atated-by the Fall Court in the year 1584, in! 
Venkota v, Rama (4) The judgment < of 


ha) 
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Hutehins, J., in referring to the Fall Court 
thus states the point :— 

“To ensure the ofisə being held by a 
qualified person, the axeantive was compelled 


to reserve to itself the determination of all. 


olaims," 

Following the line of his dissent, how- 
ever, he added :— 

But subjest to this one eondition the 
absolute right of hereditary suesession has 
been repeatedly resognizad.” 

He dissented, as bas been said, on this 
point fro:a the judgment of the Fall Bench, 
Bat in tha opinion of their Lordships the 
judgment then  pronounesd (and if is 
observed that Turner, O. J., and Mnuttusami 
Ayyar, J, were members of the Court), was 
slear and sound. The Madras Regulations 
of 1802, 1806 and 1831 are most aarefully 
considered, and the general rasult is stated in 
the following sentenaes of the judgment of 
Turner, O. 9 .:— 

"When the emoluments oonsisted of land, 
the land did not beaome the family property 
of the person appointed to the offiss, 
whether in virtue of an hereditary e!aim to 
the office or otherwise. It was an appanaga 
of the offise inalienable by the offiss-holder 
and designed to be the emolument of the 
offiser into whose hands soever the offisa 
might pass, If the Revenue Authorities 
thought fit to disregard the alaim of a 
person who asserted an hereditary right to 
the office and conferred it on a stranger, the 
person appointed to the offiss af onse besame 
entitled to the lands whish sonstituted its 
emolament,” 

Even on the footing that the respondent in 
the present oase had established that the 
offise was one in whish he as a member of 
the family had a spesies of expestation or 
hereditary right, the decision would equally 
apply to the present case. The judgment of 
‘Muttusamit Áyyar,J, upon this point was 
elear : 


“Aesording to the law, therefore, as it 
Blood prior to the enfranshisement of the 
gnan, a right to the land sould only ba legally 
acquired through the right to the possession 
of the offise, and neither the respondent’s 
father nor the respondent had then any 
vested interest in the offiss to sustain an 
astion in the nature of an ejestmont. n 

The seme reasoning would have applied to 
any attempt to partition the lands, 
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In the opinion of the Board, the law of 
Madras was thus soundly stated and that 
judgment should not have been disturbed. 

It was followed in the ease of Venkata. 
rayadu v. Venxataramayya (5) and, as the 
judgment of Sir Arthur Collins seems 
strictly to ‘apply to the present litigation, 
theses sentenses from if are guna and are 
adopted : — 

"We think that the dada. of the 
Subordinate Judge is opposed to the 
prinsiples laid down in the Fal Benoh 
desision in Venkata v. Rama (4). The 
land whioh formed the emolument of the 
offiss of karnam did not bsoome the family 
property of the person appointed to the 
offiss, although hs may have had an 
hereditary claim to the offiss. The land was 
designed to be the emolament of the person 
into whose hand the offise of the karnam 
might pass and was inalienable by him, The 
effest of enfranshissment was to free the 
lands from their inalienable eharaster and to 
empower the Government to deal with them 
as they pleased.” 

The same result was  reashed in 
Dharanipragada Durgamma | v. Kadambari 
Virrazu (6), in whish the prinsiple of the 
Fall Ranch oase was again followed. 

Iu Subbaraya Mudal$ v. Kamu Ohetti (11): 
"Land swhish had been held by a deseased aa 
moniem services inam were enfranshised after 
his death and sold by his widow. On a. 
slaim being preferred by the reversioners for . 
a declaration that the sale was inoperative s3 
against tham after the expiration of the 
widow's life estate i$ was held that the right 
of the widow under the grant was nob 
limited to that ofa widow’s estate.” The 
casa was expressly desidad as following tha 
Fall Baneh desision. Sabseqnently, with 
ona exseption about to ba noted, the law. 
of Madras up to the year 1899 followad 
the consistent line whieh has jast baen 
stated. 

The diffiaulty, however, whioh appsarad in 
the later desisions sprang from the oase of 
Narayana v, Ohengalamma (8). It must, 
howevar, ba observed that that was nob a 
karnam 9383. It was the oasa of a palayam ; 
and, in their Lordships’ opinion the error 
whiah has appeared has bsan in tho treatment 
of these two separate cases as governed by 
analogical prineiple. Ranning through ¢he 


(11) 23 M. 47; 9 M. L. J, 160; 8 Ind, Doc, (N, 2.) 427, 
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desisions of the Madras Courts the same 
difficulty more than once appears: it arises 
from the same eanse, namely, that the law 
of the palayam is treated as the same as the 
law of the karnam. This is carried to the 
point that in 1902 in the ease of Gunnatyan 
v. Kamakchi Ayyar (7) the Full Court 
reversed the law that had been laid down by 
a Madras Full Bench in 1884 in the oase of 
Venkata v. Rama (supra) (4), This procedure 
has been, of course, full of perplexity and 
that perplexity must now, if possible, be 
brought to an end. 

The judgment of this Board dealing so 
fully with the ease of a palayaw tenure and 
delivered by Sir John Edge in the ease of 
Malayandi Appasami Naicker v. Midnapore 
Zemindart Company (12) on the 16th March 
1921 makes it unnecessary to enter again at 
length on that topis. The palayagars were 
o1igirally "petty shieftaing occupying usually 
tracts of bills or forest eountry subject to 
pay tribute and serviee to the paramount 
State, but seldom psying either, and more 
or less independent.” The State policy 
with regard to wpalayagars was definitely 
announced by the Proclamation of Lord 
Olive in 1801. To all intents and pur. 
poses, the  palayagars were relieved of 
military duties : they had to give up posses- 
sion of firearms and weapons of offense and 
besome Zemindars; a sertain number of pike- 
men whose names were to be registered were 
allowed to these chieftains i in deference to their 
personal feelings and “ for the purpose of 
maintaining the pomp and state heretofore 
attached to the persons of the said palayagars.” 
The meaning of the Proclamation is, that their 
estates were subjected to assessment " upon 
the principles of  Zemindar tenures,” 
Palayagars so treated were dealt with as 
Zemindars with hereditary estates, their 
ancestors’ possessions being sesured to 
them. 

It is aesordingly notio be wondered at 
that, when a oase of this nature was brought 
before the Courts, as in Narayana v. Ohenga: 
lamma (8), already referred to, it should have 
been held that the imam title.deed whish had 
been granted to the galayagar in that ease 
did not confer any new title ‘and that the 
enfranehisement had no ' large operation than 
as a release granted by the Orown in respeot 


(12) 80. Ind: Cas, 008; 40 M, Li d. 697KP, 0.). 


of itsreversionary interest and of the obli: 
gation of rendering servise.” The decision 
forms no authority for tho same prineiple 
being extended to the oase of u harnam, It 
was so interpreted, however, in Gunnatyan v. 
Kamakchi Ayyar (supra) (7) and Bhashyam 
Ayyangar, J., applied the law as laid down as 
to palayams as ‘law bearing upon tha 
enfranchisement of tnams whether they be 
personal znams or service tnams.”’ The only 
difference, said the learned Judge, between 
that ease and the present one " is that in the 
former tha offiae itself was abolished as 
unnecessary, whereas in the present ease the 
office was retained an offise, the house being 
attasbed thereto in lien of the inam. This, 
of sourse, ean make no distinetion in prin- 
eiple." 

Their Lordships differ from this view. 
When a palayam was abolished, in so far as 
the duty of rendering military service was 
sonserned, the estate was continued with all 
its hereditary incidents to the palagagar in the 
same maurer asit possessed by a Zemindar. 
Jt is different with regard to the case of a 
kaianam, A hereditary right in a karnam 
or his family aan only, at the utmost, be said 
to sonstitute a certain spes among persons 
within the area of seleotion of those eligible 
for the office, But itis not, as had already 
been observed, even so limited. The power 
of selestion rests with the administrative 
officials, who alone are Judges of the eligibility 
of the karnam forthe time being, and it is 
the settled law of Madras that the emolu- 
ments in the shape of lands followed the 
office ex necessitate, Otherwise, the holder of 
the lands might be some person other than 
the holder of the office, as already pointed out, 
The analogy fails. 


It was, however, decided in the opposite 
sense by a Full Benohin the ease of Pingala 
Lakshmipath: v. Bommireddipails Ohalamayya 
(9), ina brief opinion it is said that, “ it ig 
diffieult to gather any definite prinsiple eommon 
to the majority” in the ease of Venkata v. Rama 
(supra) (4). The ease of Gunnatyun v. Kamakeht 
Ayyar (supra) (7) was approved. "heir Lord: 
ships are of opinion that the Full Benoh was 
in error ; that the case of a sarnam stands on 
its own footing and tbat the principles 
applieable thereto were prcperly desided in: 
Venkata v. Rama (supra) (4) by the Fall Court; 
The reasons for their Lordships’ views have 
already been sufficiently stated. 
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To quote and to adopt the judgment of the 
25th August 1902 of Mr. Galletti, Aating 
Sub-Oollestor, in this oase : — 

This is asuit for the reeovery of the 
karnam servise nam lands of Pandalaka, 
_ Plaintiff is admittedly karmim. The land 
18 -admitted karnam's inam. Judgment for 
plaintiff with sosts,” 
; A warrant of exesition, dated the 24th 

Ostober 1902 authorising the removal of 

any person bound by the deeree who may 

refuse to vasatethe same,” was also right, 
It 18 Unnecessary, however, fo enter upon 
questions either of limitation or of res judicata, 
whieh were referred to in the argument 
because the oase has been disposed of on the 
merits, 

When, accordingly, on the 21st Maroh 
1909, the title.deed already quoted was 
geanted by way of an inam to the appellant!s 
father and was in express words eonfiemed to 
him, and was, now confirmed to you, your 
representatives and assigns, to hold or dispoae 
of as you or they think proper,” the Board is 
of opinion that that enfranehisement must be 
given full effeat to, and that it is not subjest to 
be evisserated or altered by the alaim for 
partition or division put forward by way of 
defenae to the present suit, 

Their Lordships will humbly advise His 
Majesty that the appeal should be allowed ; 
that the deoree of the Temporary Subordinate 
Judge of Ooeanada, dated the 14th Marah 
1917, be affirmed, and that the appellant be 
found entitled, to sosts in the Courts below 


from, the said date and of the eosts of this 
appeal, ; 


Appeal allowed. 
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ment, suit for, by vendor—Purchaser, whether can 
plead contract—Transfer of Property Act (IV of 1882), 
& 54, 


If a plaintiff, being the owner in law of im- 
moveable property of the value of Rs. 100 or over, 
seeks to recover possession of that property from 
a defendant who has no registered deed of transfer, 
the defendant may plead as a valid defence, 
without stamping his written statement, that he 
is in possession under acontract of sale, and this 
plea would beacomplete answer to the suit, if 
the defendant can show thatthe contract has not 
been terminated and that he is ready to complete 
his part of it, if required. [p. 680, cols. 1 & 2; p. 681, 


col. 1.] 
ORDER OF REFERENCE. 

Youre, J.—(January 16, 1920).—In this 
suit one Lashmi Ashi, widow and heir of 
legal representative of one S. P. L. Latok- 
manan Chetty, by her agent Ramanathan 
Chetty, sued to evict one Karamath Khan 
from a dwelling-house standing on lease-hold 
land. The sase for the plaintiff was that 
the defendant had agreed to purshase the 
property in 1915 for Rs. 1,000 payable by 
monthly instalments of Rs. 30 and was, 
therefore, letinto possession, but that he 
had never paid any of the purohase-money. 

The oase for the defendant was that he 
had- bought the lease-hold land in 1912 
for Rs. 300 for whieh he had given a 
promissory-note. That there was then upon 
the land not the present house, but a 
thatehed hut whiah he had to dismantle ; 
that he had built the present house whieh 
was worth Rs, 2,500. He said he was 
willing to pay the amount due on the 
promissory-note and argued that the plaintiff 
was only entitled to sne for this and 
not for evietion. Heslaimed to be entitled 
to sue for spesifie performance and reserved 
his right to do 80. 

The learned Judge found for the plaintiff 
both on the fasts and on the law, and granted 
a deeree for evietion. The defendant has 
appealed, and the appeal raised the question 
whether & person in possession of land of 
the value of over Rs. 100 under a sontraet 
for sale ean suesessfully resist eviction by 
pleading his willingness to perform his 
part of the eontrast when he has no re. 
gistered deed of transfer, . 

In Begam v. Muhammad Yaqub (1), desided 
in 1894, which was argued before six Judges, 
five Judges eoneurred in holding that when a 


(1) 16 A. 344 at p. 350 (F. B.); A. IW, N. (1894) 


(101; 8 Ind, Deo, (N. s.) 224, 
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buyer of immoveeble property of a value 
exceeding Rs, 1CO is in a position suosess- 
fully to maintain a suit for specifie per- 
formance of the contrast for sale, he ean 
defeat a suit for ejectment bronght against 
him by the seller, if he proves that even 
after suoh suit brought, he bas paid or 
tendered the, amount of the price, and has 
af a proper time and plase tendered 
a proper conveyance of the property to 
thé purebaser for execution by him, and 
that to give the seller in sueh a oase 
a desree for the ejeotment of the buyer 
would be to give the seller a  deeree in 
fraud of his sontraot of sale, 

. In Immadipaitam Thirugnana 
Naik v. Periya  Dorosawt£ (2) there 
are sertainly dieta of the Privy Counsil 
pointing in the same direstion, In Kurri 
Veerareddi v. Kurri Haptreddi (8) a Fall 
Bench held that the provisions of seation 
54 of the Transfer of Property Ast were 
imperative, and that the Courts would not 
be justified in departing from them on 
equitable grounds, and that a sontraot 
for sale followed by delivery of possession 
does nof, when there is no registered sale, 
ereate any interest in the property agreed 
to be sold and sannot even if enforceable 
at date of suit or deeree be pleaded in 
defenee to an action for ejestment by one 
having a legal title to recover. 

In Mahomed Musa v Aghore Kumar (4) 
their Lordships of the Privy Counsil again 
enunoiated diota pointing in the same direstion 
as in Immadtpatiam Thiruganona's ease (2), 
but in the latter case of Muoung Shwe Goh v. 
Maung Inn (5) the Committee ceamed perhaps 
inelined to take a different view. In Salamci- 
uz Zamani Begam v. ^ asha Allah Khan (6) 
Walsh and Piggott, JJ, daalt with the same 
question and Walsh, J., was of opinion that 


Kondama 


(2) 24 M, 377 E 0.); 5 CO, W. N. 217; 28 I, A. 
46; 7 Bar. P. 0. J. 8 

(8) 29 M. 336; 16 M. L.J.395; 1 M, D, T. 153, 

(4) 28 Ind Cas 980: 42 0.801 at pp 815, d Ki 
818; 19 C. W. N. :£0 18A b. J 22. 2 M. L 
143,2 L. W. 258; 17 Bom L. R. 420;21 O L, 7 


P, 0). . 
UO 38 Ind. Cas, 938: 44 1, A. 15: 10 Bur. L. I, 69; 
42 M.L. JJ. 6; 285 7. L. J. 108 19 Bom. L, R, 
119,21 C. W. N. 500,6 L. W. 632; 44 O. 642 


(P. 0). 
(0) 49 Ind, Cas, 645; 40 A, 187; 16 A, L, J, 98. 
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Mahomed Musa’soase (4) in effect overruled 
Kurri Veeraredde’s oase (3) and that the dista 
in Manng Shwe Gok’s ease (5) were direated 
to a different point. In Ramanathan Ohetty 
v. Ranganathan Ohetfy (7) the question of 
the nesessity of registration again aame 
bafore the High Court. Plaintiff and de- 
fondant had exshanged adjacent plots of 
land worth over Rs. 100 and each had 
gone into possession but neither had a 
registered conveyance, Defendant built a 
eostly building partly on the land he had 
taken in exehange. Plaintiff sued to eviot. 
The Chief Justice held he was estopned, and 


` seemed to think that Kurri Veerareddi's ease 


(3) might be re-considered, Seshagiri Aiyar, 
J., differed and held that Kurri Veerareids's 
onse (3) desided that if the party resisting 
possession has no statutory or preseriptive 
title, he sould nat rely on equities to resist 
the suit. He held that this was good law, 
and had not been overruled by Mahomed 
Musa's ease (4). 


In consequence of the differenee of opinion 
ihe matter was referred to three Judges, 
one of whom oonsidered that Kurri 
Veerareddi's ease (3) was overruled by 
Mahomed Musa v. Aghore Kumar (4), the 
other two held a sontrary view. The point has 
also been before the Bombay High Court and 
was referred toa Fal] Bensh in Bapu Apaz 
v. Kashinath Sadoba (8). The question refer- 
red wae, whether when the plaintiff being the 
owner of certain property seeks to recover 
possession of that property, it is a valid 
defense to the suit that the plaintiff bas 
agreed to sell the property to the defendanta, 
the agreement being at the date of snit still 
capable of speefis enforeement but there 
being no registered eonveyanee passing the 
property to the defendants, The referring 
Judges also stated that it was to be taken 
for the purposes of the ease that possession 
had been taken for the defendants under the 
agreement of sale and that-they were willing 
io perform their part of it. The answer of 
the Bench war, that &suit for speoifio per- 
formance was not the purshaser’s only remedy, 


(7) 43 Ind. Cas. 138; 40 M. 1134; GL. W. 800; 
22 M. L. T. 178; 83 M. L. J. 262; (1917) M. W. N. 
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and that he might, in the aireumstanoees 
atated in the question, if there were no other 
fasts operating to his prejndioe, sueocessfally 
plead his sontrast for sale and the possession 
acquired under it. It may be observed that 
the Oourt eame to this desision independently 
of and without noting Mahomed  Musa's 
oase (4). 

In Oalontta the decisions would also appear 
to be adverse to the views of the Madras 
High Court. Thus in Puccha Daly, Kunj Behary 
Lal (9) when a purehaser of immoveable 
property under &n unregistered kabala paid 
Hs. 500 the agreed rrise, and was placed in 
possession, Jenkins, C, J., and Mukerjse, J., 
held, following the English equibies, that in 
the absense of airsumatanaes showing that 
such purshaser was not entitled to sue his 
vendor for spasifis performanse, a subsequent 
purohaser of the property under a registered 
sonveyanse.could not sueseed in a suit to 
resover the property from the former pur- 
shaser, and that to deside otherwise would ba 
to sontravene the abiding directions to proaeed 
in. all cases aesording to equity and good 
consaienee. In a more resent ease, Makammad 
Shofitul Hug v. Krishna Gobinda Dutta (10), 
Rishardson, J., sitting with Teunon, J., went 
farther and was of the opinion that a similar 
suit sould not susesed even if a suit for spesifie 
performanee was barred by limitation, 


As regards the fasts of the ease, there are 
improbabilities on both sides: in a suit for 
spesific performances it would, however, be 
for the present defendant to prove the agrea- 
ment on which he relies and I think he would 
fail, so faras the ferma are disputed. As, 
however, the plaintiff admita that the defend. 
ant was in possession under en agreement 
to purshase and that ha paid the rates and 
taxes for a number of yeara, I think a Court 
of Equity would, at any rate, deoreo speaifia 
perf;rmansee on payment by defendant of the 
sum olaimed by the plaintiff, czz,, Ra. 1,000, 
and this sum the defendant states he is 
willing to pay, His Counsel would have been 
- better advised if, instead of reserving in hia 
written statement the right to file a suit 
for speoifis performanse, he had filed‘ the sait 
and then applied for it to be heard either 
with or before the present one, That is the 


: i 20 Ind. Oas, 803; 18 C. W. N. 445; 19 O. L. 
. 218. 

: (10).47 Ind. Cas, 428; 23 O. W, N.284 at p. 286; 
28 Q, L. J. 71. x 
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obvious remedy, and would have saved all 
somplisation. As he has not dons go, it is 
nesessary to sonsider his remedy. 


In my opinion, the presise point in question 
in this suit was not before the Judisial Com- 
miítese either in Immadipaitam  Thirugnana 
Kondama Naik v. Periya Dorssamt (2), or in 
Mahomed Musa v. Aghore Kumar (4), and 


“though it is true dieta in each oases would, 


if applicable, establish the propositions 
maintained by the Indian Courts other than 
Madras whose desisions are aited above, ye 
having regard to the doubt of the Judicial 
Committee in Maung Shwe Goh's ease (5) 
as to the applieability of English rules of 
equity, when the terms of the seetion of the 
Transfer of Property Act now under sonsi- 
deration were specifically brought to their 
Lordships’ notiee, I think the Conrts are frea 
to form their own opinion upon the matter, 
In this view Iam fortified by the warning 
of Lord Halsbury in Quinn v. Leathem (11) 
sited by Napier, J, in. Ramanathan Ohstty v. 
Ranganathan Ohetiy (7) that every judgment 
must bs read as applisable to the partienlar 
fasts proved or assumed to be proved, singg 
the generality of the expressions whieh may 
be found there are no$ intended to bs an ex- 
position of the whole law, but governed and 
qualided by the particular fasts of the sase 
in whieh sush expressions are found, and! 
agair, thata ease is only an authority for 
what it actually desides. 


There is, therefore, an equity in favour of 
the defendant and the question distinstly 
arises whether he should be allowed to prova 
such equity by way of defense, or be relegat- 
ed to a separate suit, and whether, if he 
should be allowed, ha san raise the plea 
without stamping his written statement, 
The preponderanse of authority in the High 
Courts ia distinstly in favourofan affirmative 
anawarto the main qusstion and tha dista of 
the Judisial Committee in Immadtpatiam 
Thirugnana’s oasa (2) and in that of Maho ned 
Musa v. Aghore Kumar (4) are very olear, but 
those in Maung Shwe Goh's aa3e (5) mast also 
ba barng in mind, On the other hand, whila in 
England the defeass would seam to baallawad 
to ba raisod by seation 24 of tha Judisatara Aat 
of 1873 whieh effastel the fusion of law and 


(11) (19011 A. C. 435; 793 L. J, P. 0.74; 83%. T, 
239; 50 W. R. 133; 63 J. P. 793; 17 T, L. R, 749, 
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“equity, we have nothing in the Civil Prose- 
‘dure Code corresponding to it. 
The plea would seem to be a substitute 
_for a sross-astion of speoifia performance and 
in Attorney-General for Trinidad v. Bourne 
(12), it was argued (though vainly) that if 
a suit for speesifis performanse did not lie 
against the Orown the equitable plea of 
part performanse sould not be raised in 
defenes by a  subjest in a suit by the 
Crown to eviet, If then it is a substitute for 
a suit for spesifie performanoe, it might seem to 
be a sounter-slaim whish is defined in the 
“Annual Praetiee for 1919" as practically a 
eross-astion and desoribed as intended to save 
any defendant who hasa valid savse of action 
of any deseription against the plaintiff from 
the necessity of bringing such eross-astion, 
unless his cause of action is of sueh a nature 
that it cannot conveniently be tried by the 
same Tribunal or at the same time as the 
plaintifi’s olaim. 

But if the plea is correatly deseribed as a 
counter-slaim, it may be urged that there is 
nothing in the Oode of Civil Prosedure to 
allow sush to beraised sexeept the mention of 
the word in the schedule as part of an amend- 
ment to a Sehedule of the Court Fees Aat and 
that Order VIII, rule 6,whieh might be suppos. 
ed to be a suitable place for introducing a 
provision allowing a eounter-elaim, is silent on 
the point. It may alco be urged that it is not a 
eounter-claim but only a defence that the 
defendant is quite content to let the plaintiff 
' be titular owner, if his own possession is 
secured to him, and that the Court's deorece 
will serve all his purposes. This, however, 


may ke said to be tantamount to asking the 


Court to participate in saving him the 
Couri-fee on his written statement, and 
the stamp-fese on his eonyeyance, and to 
let loose a flood of unregiatered title-decds in 
the shape of its own deorees. Still, it is the 
course whieh has a vasti preponderanee of 
authority in India in its favour and perhaps 
the binding direstion of the Judisial Committee, 
It shortens and sheapens litigation; on the 
other hand,it may be urged that,the Legislature 
has weighed these advantages, and found that 
the advantages of registration outweigh them 
and, therefore, enacted gestion 54 of the Trans. 
fer of Property Act. | 

If the clear and sweeping words of their 
Lordships in Mahomed Musa's ease (4) apply, 


(12) (1896) A, O, 88, 
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there isan end of the matter, so far as the 
Courts are sonserned, but, it may be observed 
that the Bombay High Court in Bapu Apaiz’s 
ease (8), though the ease was mentioned in 
argument, never referred to it in tbe judg. 
ment, and that Lord Selborne in an eerlier 
portion of his judgment in Maddison v. 
Alderson (13) which was so largely quoted by 
their Lordships in Mahomed Musa’s oaeo (4) 
distinatly implied that equity would never 
relieve against a publio Statute of general 
poliey in cases admitted to fall.withinit. The 
ease is an important one, and as none of these 
authorities were apparently cited before the 
learned Trying Judge, Iam not sertain that 
the Advocate for the respondent was not some- 
what taken by surprise in the appeal. 

I feel it desirable that the ease should be 
fully argued and, so far as may be, finally 


desided. I would, therefore, suggest that the 
following question be referred to a Full 
Benah :— 


If the plaintiff, being the owner in law of 
immoveable property of the value of 
Rs, 100 or over, seeks to resover posses 
sion of that property from a defendant 


,who has no registered deed of transfer, may 


the defendant plead aa a valid defence,—with 
or without stamping his written statement, — 
that he is in possession under a contract for 
sele, 

._TwomĮmxy, O. J.—The question raised is one 
of mush importance and, in view of the son- 
fisting deeisions of the Indian High Courts I 
agree thatit should be referred to a Fall 
Benoh of this Court. 





Mr. Ohari,for the Appellant. 

Mr. Doctor, for the Respondent 

OPINION OF THE FULL BENCH. 

Youre, J.—Às shown in the Order of 
Referenee, there is a strong sonsensus of 
opinion in the High Courts of Caleutta, 
Bombay and Allahabad leading to the view 
that this question should be answered in the 
affirmative, though some of the Courts go 
further than others and the reasons for the 
deeision vary. 

Thus, in Caleutta in Puccha Lal v. Kuni 
Behary Lol (9) Jenkins, C. J., and Mookerjee, 
J., held that where a defendant had been put 
in possession of land and had actually paid 
the prise Hs, 500 but not been given a 


(18) (1889) 8 A. C. 487; 52 L. J, Q. B. 787; 48 L, 
T, 303; 31 W. R, 820; 41 Ji P. 821 s s 
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registered instrument of transfer he could not 
be evieted, reversing the decision of Coxe, J., 
who had held that the transastion in favour of 
‘the defendant was a nullity under sestion 54 of 
the Transfer of Property Aot, The Appellate 
Court held that, to grant a deeree of evistion, 
would be a eontravention of the abiding dires- 
‘tion to proseed in all sases assording to equity 
‘and good sonseienee. Here it will be notieed 
that the defendant had astually paid the 
purchase prise. 
In Allahabad a Benoh of six Judges in Begam 
v. Muhammad Yaqub (1), held that prior pay- 
ment was not essential and that it suffised if a 
purshaser of immoveable property of cver 
Rs, 100 in value was in & position to maintain 
guesessfully a suit for epesific performanse and 
tendered the prise and sonveyanee even after 


‘a suit had been brought for evistion and that . 


to deeide otherwise would be to give the seller 
a deeree in fraud of his oontrast for sale. In 
Salamat-uz-zamant Begam v. Masha Allah 
Khan (6) Walsh, J., seemed to hold that 


where two parties had sold to eaoh other lands’ 


-of over Rs, 100 in value by registered.deeds 
but had never taken possession and subsequent. 
ly agreed to exchange the lands bask again, 
that the mere agreement having been aeted 
on operated as a valid exchange. Piggott, J., 
refused to go so far and held that the mere 
agreement did not effest a ehange of owner- 
ship, but that the defendants were not mere 
trespassers: that there was a sontract for ex- 
ehange and that there was no reason why the 
law should not hold the parties bound by the 
contrast so far as it was earried into effect and 
by the equities arising out of their own asta. 

In Bombay, in Bapu Apaj v, Kashtnath 
Sadoba (8), a Fall Bench desided a similar 
question in the affirmative on the ground 
that the vendor, in sueh sireumstanees, was 
& trustee for the defendant and that the 
Court would not aid him to eommit a 
breash of. trust, 

In Madras alone a sontrary view was taken, 
notably in the Full Beneh ease of Kurri 
Veerareddi v. Kurri Bapgireddz (3); where the 
Court held that the question whether, assum- 
ing the defendant's right to obtain specifo 
performanae by way of exesution of a sale. 
deed by the plaintiff waa not at the date of 
suit barred by limitation, the plaintiff was 
entitled to maintain his suit for the recovery 
of possession of the land agreed to be aold, 
must be answered in the affirmative, basing 
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their desision on the elear words of sestion 
54 of tha Transfer of Property Ast that a 
transfer of property of Rs. 100 in value ean 
only be &ífested by a registered instrument, 
and that a eontrast for sale does not by 
itself sreate any interest iu or eharge upon 
the property. In a later oasa Aimanathan 
Ohetiy v. Ranganathan Ohetty (7), two out of 
five Judges were inslined t» doubt whether 
the former desision of the Coart in Kurri 
Veerareddi v. Kurri  Bapireddt (3) was 
eorreet, but the majority held otherwise. 
There is, therefore, a weakening of view even 
on the part of this Court. 

Speaking, for myself, if I regarded tho 
question as one of the transfer of ownership 
I should find it very diffisult to disregard the 
plain words of seation 54 of the Transfer 
of Property Ast or to hold that any equity 
could prevail against the elear words of tha 
Statute. But upon further sonsideration I 
do not think that any such olaim is involved. 
The suit is one for possession only and the 
defendant only seeks to retain that possession. 
Ido not see that we are really eoncsrned 
with seation 54 of the Transfer of Property 
Ast at all. It seams to me to be a question 
of sontrast purely and simply; and,in my 
opinion, the defendant may plead ani if ha 
ean prove that he has been let in under a 
contrast, he sannot be sonsidered or treated 
as a mere trespasser so long as that sontract 
subsists. He is more than a mere lieenree, 
besause a liesense is a thing aomplete in 
itself, while here his possession is in part 
performaucs of a oontrast, Ho is not a 
lessee, but like a lessee he is in under a 
contrast and, like a lessee, he sannot be 
evisted while the sontraot subsists, exaapt for 
eauses provided in the contrast. If there are 
no sush oauses spesified, the plaintiff aan 
only sueseed by suing to set aside the eon. 
trast and adding a prayer for possession, 
(obtaining the leava of the Court if nesessary) 
and unless and until he aan set aside sugh 
eontrast, I think the defendant may, in the 
language of the Bombay High Court, suscass. 
fully plead his eontrast of sale and the 
posssssiou acqairad unter it. If the defend. 
ant goes farther and sesks ownership in 
addition to posses:10n he must do 85 by a 
eroas suit; sash a olaia is obviously not a 
sas-off, bat is à sjunte: claim or eross-astion, 
aud I agras with the views of Mossra, 
Woodroffe and Amir Ali that the Code of 


+ 
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| Civil Procedure does not introduce eounnter- 
elaims, though there ia nothing to prevent 
. their introduation by rule, This haa not 
. been done in thia Provineo and a separate 
suit would be required untilsush is passed. 
Bat if the defendant merely seeks to seoure 
his possession no stamp is necessary. 

1 would, therefore, answer the referenco by 
saying, that a defendant may plead by way 
: of defense to a suit for evietion by an owner 
that he 18 in possession under a contrast to 
sell, that the plea limited as aforesaid 
requires no stamp, and that if he oan prove 
the contrast, if will be a valid defense, how. 
ever valuable the property may be aud 
whether he has a registered deed of transfer 
or not. 

Rias, J.—The question referred for our 
‘desision is' as follows:—" 1f the plaintiff, 
being the owner in law of immoveable pro- 
perty of the value of Rs, 100 or over, seeks 
to recover possession of that property from a 
defendant who has no registered:desd of 
, transfer, may the defendant plead as a valid 
defenee, with or without stamping his written 
statement, that he is in possession under A 
contrast for sale,” 

The parties entered into a sontract for the 
sale of a house for a sum (the amount of 
whieh is in dispute) and the vendee was let 
into possession. He admits that he owes 
the vendor a sum of money for the house, 
, but claims that the vendor is not entitled to 
ane him in ejestment, but for money due, 
and that, on payment of the money, he san 
.enforee spesifis performance of the contract, 
.It is sonseded that there is no registered 
instrument relating to the transastion between 
‘the parties, no transfer of ownership has 
‘taken plaoe, but it is urged that the plaintiff 
.saunotsusseed merely by showing that the 
title fo the ownership of the property is in 
Jaw stil with him, and that the equities 
arising from part performanse of the eon. 
trast, and the position of the plaintiff aa 
‘trustee for defendant are a suífisient. answer 
.to the elaim. : 

Under the provisions of seetion 54 of the 
Transfer of Property Aot, a eontraot for the 
gale of immoveable property does not of 
itself-create avy interest in or sharge up n 
the property, but this elange merely aboliskes 
the English doetrine that a contract for sale 
of real property makes the puraháser the 
owner in aquify of the estate. A sontract 
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for the sale of immoveable property ia one 
that can be specifically enforacd. From the 
tima that he enters into the eontraet, the 
owner holds the estate in trust for the pur- 
chaser subject to the payment of the pur. 


. share money, but he is more than a mere 
. dormant trustee, having an interest in the 


property, and a right to protest, and to 
assort that interest, This seems to me elear 
from Illustrations (g) and (A) to section 3 
and the Illustrations to slause (b), sestion 
97 of the Speoifie Relief Aot, read with the 
rights and liabilities of seller and buyer, 
whieh are defined in section 55 of the Trans- 
fer of Property Act, Being thus bound to 
hold the property for the benefit of the pur- 


'shaser to the extent necessary to give effect 


to the sontrast itself, theyvendor cannot divest 
himself of his fidusiary obligation, unless he 
san show hia right to avoid the sontract. 
The buyer is not a trespasser, even if 
He has been let into possession of the land 
without payment of the whole or part 
of the purshase-money, but holds under a 
subsisting sontrast, In Akbar Fakir v, 
Intatl Sayal (14), a Bensh of the Caleutta 
‘High Court quoted Sir George Jessel in Walsh 
v. Lonsdale (15) that where, in pursuance 


. of a contrast for a lease or sale, the intended 


transferce had taken possession, though the 
requisite documents baye not been exeauted 
the position is the same as if the documents 
have been exeanted, provided spesifia 
performanse oan be obtained between the 
parties. The learned Judges say: “If we 
were toascept the sontention of the appel- 
lant, the result would be this:—as soon as 
the suit for ejestment was instituted, the 
defendants must institute in that very Oourt a 
eounter-suit for spesifis performance of his 
oontract, and obtain a stay of proceedings... 
for ejeotment. . . . . Olearly, the Court 
should not eneourage misahievous multiplieity 
of litigation in this manner. We,hold that 
plaintiff is not entitled to ejest the defendant, 
ror is he entitled to a deeree for the balanee 
of the sonsideration in this suit because he 
has not sned for the resovery of the money,” 
In my ovinien, the defen'ant in this ease 
would have a somples answer to the 
plaintiff’s suit, if he pleaded guasocatally thas 


(14) 29 Ind. Cas. 707. 
(15) (1832) 21 Oh. D. 9; 51L. J. Ob. 2; 43%. T.8 & 
81 W. R. 109. 
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‘he contract had not been terminated, and 
that he wasready to complete his part of it, if 
Yeauired. 

Twomey, O. J.—lagree in thinking that 
we san dispose of this question on the simple 
ground tbat the plaintiff is bound by his son- 
tract and is thereby preeluded from ejesting 
the defendant as if he were a mere trespasser. 
An owner of property is not nesessarily en: 
titled fo its immediate possession. He may 
have parted with the right of immediate 
possession by sontrast, and that appears to 
be his position when he has entered into a 
valid eontract for the sale of the property, and 
has put the vencee into possession, So long as 
the contract subsists, he ean exersise his rights 
of ownership only so far as they are sonsistent 
with his obligations under the eontraot. His 
remedy against the defendant is to enforce 
the sontrast, or show that it no longer binds 
bim. 

I sonour in answering the reference in the 
affirmative. 

Reference answered. 





PRIVY COUNCIL. 
APPEAL FROM 1HE OaLourTA Hien Cousnr, 
Desember 9, 1920. 
Present: — Viscount Cave, Lord Moulton, 
Lord Sumner and Sir John Edge. 
POKHAR SINGH AND OTHERS — APPELLANTS 
versus 


JAGU SINGH AND oTuERS— RESPONDENTS, 

Hindu Law-Joint family—Debts contracted by 
manager— Agreement for contribution—Part of amount 
not applied for family purposes- Relief, 


V here, under the terms of an agreement executed 
by the members of a Hindufamily in favour of the 
manager of the family, the latter was entitled to 
recover one-half of the amount paid by him under 
certain bonds, and it was found that part of the 
sums borrcwed by the manager under those bonds 
was applied by him not for family purposes, but 
either for his own benefit or form purpose outside 
the agreement: 

Held, that it would be unjust and inequitable to 
give the manager a decree for one-half of the en- 
tere amount and that he should be treated as having 
forfeited his claim to the extent of the sum misap- 
plied; and his relief should be confined to his 
oo share of the balance outstanding. [p. 684, 
Goli, 1 |] 
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Appeal from a deeree of the High 
Court of Calentta, dated the 19th January 
1915, reversing a decree of the Sub Judge, 
Sesond Oourt, Patna, dated the 6ih May 
1910. 

Mr. Brown, for the Appellants, 

Mr. H, N, Sen, for the Respondents. 

JUDGMENT. 

Viscouxt Cave,— This is an appeal by the 
plaintifs from a judgment and deeree of 
the High Court of Caloutta, setting aside 
a judgment and desree of the Subordinate 
Judge of Patna, and dismissing the plaint. 
iffa snit, 

The appellants ard respondents are 
members of & joint Mitakshara family of 
whieh, until the year 1893, one Meherban 
Singh was also a member. In that year 
Meherban Singh separated from the otbers 
and set up aclaim to the greater part of 
ihe family property ; and litigation ensued 
whioh, on the 13th August 1897, was 
compromised on terms sgreed between the 
parties. In the oourse of the dispute and 
of the ensuing litigation, the first ard 
prineipal appellant Pokhar Singh aoted as 
Manager for bimeelf and the respondente, 
and in so doing insurred debts for whieh 
he and they were jointly liable, and on 
the compromise of the litigation en ekrarnama 
(or agreement) was executed providing for 
the diseharge of these liabilities. It is 
out of this agreement that the present 
suit arises. 

By the ekrarnama, whieh was dated the 
13th August 1897, and was executed by 
the respondents, Jagu Singb, Pearay Singh 
and  Somar Singh (therein aalled the 
deolarants), after  reeitals to the  effeot 
that for the expenses of the suit between 
Meberban Singh and the other members 
of the family the appellant, Pokhar Singh, 
had borrowed money by exesnting and 
delivering registered bonds on mortgage of 
some of the joint properties standing in 
his name and the entire money due under 
the aforesaid bonds, prinoipal with interest, 
was then payable, and that, ascording to 
the sompromise, the payment of half tha 
amount covered by the aforesaid bords 
ard rokas, besides interest thereor, should 
be made by the deslarante, and out of 
Ri. 18,000, prinsipal amount covered by 
ihe bonds and rokas executed by Pokhar 
Singh and about Rs, 1,000 interest thereon, 
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in all Re. 19,000, whieh was payable, 
Rs. 9,000, prinsipal amount,and about Re, 500, 
interest thereon, in all Rs. 9,500 were due 
by the deslarants. Therefore, the deelarants 
deslared that they would, jointly with Pokhar 
Singh or severally, pay to the mahajans 
Rs. 9,000, prineipal amount sovered by the 
bonds and rokas exesuted by Pokhar Singh 
besides interest on the said amounts of loan up 
to the date of payment, And they further 
deelared that if Pokhar Singh or his heirs or 
representatives should have to pay the whole 
ora portion of the said amount of loans, 
prinsipal with interest, on assount of the 
qnota of the deelarants to the extent of 
one-balf, or if for non-payment on the part of 
the declarants of half the loan and interest 
any portion of the property of Pokhar Singh 
should be sold by auation, then Pokhar Singh 
-and his heirs and representatives should have 
the power to realise from the persons of the 
deslarants and the properties standing in tbeir 
names sueh amount of money in eash as well 
as damages on aesount of sale, ste, as might 
be paid. by Pokhar Singh, prinsipal with 
interest, together with future interest from 
“the date of the  aserual of the eause of 
action at the rate of Re. 1 per sent, per 
mensem. And it was dealared that Pokhar 
Singh should have nothing to do with the 
payment of the loan sontraeted by Panit 
Singh (a deseased member of the family) 
. alone. 

No schedule was annexed to the ekrarnama 
saying how the sum of Ha, 18,000 was made 
up, and althongh it was stated in the sourso 
of the present snit that a list of the bonds 
‘and rokas making up the Rs, 18,000 was 
entered on a chélía whieh was delivered to 
the respondent, Pearay Singb, no sueh chiita 
is now forthooming. 

In the year 1904, or thereabouts, the 
appellant, Pokhar, and the other appellants 
(who had beeome interested jointly with 
him) brought a suit against the respondents 
in whish they alleged that sertain bonds 
and rokas amounting together to Rs. 2,510 
formed part of the Rs. 18,000 referred to in 
the ekrarnama and that Pokhar had been 
eompelled to pay the amount of sueh bonds 
and rokas with interest, and they claimed 
judgment against the respondenta under 
the ekrarnama for one-half of the sums so 
paid. In the sourse of these proceedings 
appellants put forward a list of the bonds 
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and rokas whieh (as they alleged) made up 
the Rs. 18,000 referred to in the ekrarnama, 
such list snelüding, with the bonds and rokas 
then sued upon, a further bond for Ra, 2,000, 
whieh is not now in question, and two bonds 
for Rs. 10,995 and Rs, 2,495 given by him to 
Ganga Prashad and dated, respestively, the 
23rd May 1896, and the 8th Desember 
1296. The voepondant did not then dispute 
the list, but raised various objeetions as to 
the validity of the ekrarnama, Their objee- 
tions were overruled and judgment was given 
for the appellants. 

Shortly after the  last-mentionel date, 
the representatives of Ganga Prashad, the 
holder of the above-mentioned two bonds for 
Rs. 10,995 and 2,495, sued the appellant, 
Pokhar Singh, upon those bonds and resovered 
judgment for .prinoipal, interest and soats, 
and Pokhar was compelled to pay and in fast 
paid the amount for whieh jadgment was so 
recovered against him in three suma, of whieh 
the first two, sggregating Rs. 4,400, were 
paid on the 23rd May and lith July 1905, 
and the third, amounting to Rs. 23,500, was 
paid on the 7th March 190>. The appellants 
allowed the period of limitation to elapse 
before suing the respondent for their share 
of the Rs, 4,400, but on the 5th Mareh 
1909, they brought the present suit elaiming 
payment by the respondents of one-half of 
the Rs. 23,500, in aseordanee with the 
ekrarnama. The list of bonds and rokas 
put forward by the appellants in their plaint 
in this suit as making up the Rs. 18,000 
was the same as that put forward in the 
suit of 1904, and inoluded the two bonds 
for Hs. 10,995 and Rs. 2,495. The respond- 
ents in their written statement raised a 
number of objestions, but did not in terms 
deny that these two bonds formed part of the 
Rs. 18,000, 

The Subordinate Judge of Patna, by whom 
the suit was heard, found on the evidenee 
that the two bonds given to Ganga Prashad 
were ineluded in the Rs. 18,000. But he 
also held that of the.&mount borrowed on 
the first bond, vis., Ra. 10,995, a part only, 
Rs. 7,822, had been applied by the appellant 
Pokhar in paying off a debt to one Mahendra 
Singh, whieh had been insurred by him for 
joint family purposes, the remainder of the 
Ra, 10,995, viz, Re. 3,178, being used by 
Pokhar for his own purposes; and that of 
the amount seoured by the sesond bond, vte.: 
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Re. 2,495, a part, ote., Rs. 1,800, had been 
applied in paying a debt of Punit Singh, 
for whieh the family was not liable, and 
the remainder only, viz, Es. 1,195, had 
been applied for family {purposes. He, 
therefore, held the respondents liable only 
for their quota, vtz,, one-half, of the sums of 
Rs. 7,822 and Rs. 1,195 with interest thereon 
and on this footing granted a deeree fora 
* proportionate part ofthe sum of Rs. 23,500 
in respest of whieh the suit was brought, 
The amount of the deeree, insluding interest 
to its date, was Rs. 11,776.15. 

Both parties having appealed to the High 
Court, the learned Judges of that Court 
disapproved of the eourse adopted by the 
Subordinate Judge. They expressed the 
. opinion that the sole question to be deter. 
mined in the ense was whether the plaintiffs 
had suseeeded in proving that the two 
bonds given to Ganga Prashad formed part 
‘of the osonsideration for the ekrarnama, 
' that if it were proved that the defendanta 
contrasted to be liable for those two loans 
the plaintiffs were entitled toa full half 
of the amounts paid in respest of them, but 
that, otherwise, they sould recover nothing 
in the suit. They held it olear that 
Rs. 7,822, part of the sam borrowed from 
Ganga Prashad on the first bond, had been 
borrowed for the purpose of liquidating the 
family debt of Mahendra and had in faat 
been applied for that purpose before the 
date of the ekrarnama; but they never. 
theless held that the ekrarnama ineluded 
the debt of Mahendra and that it had not 
been shown that it ineluded the debta of 
Ganga Prashad. The High Court aesord- 
ingly allowed the respondents’ appeal and 
dismissed the appellants’ appesl and the 
suit ; but as the respondente! defense had 
been found to be false, they directed that 
both parties should bear their ownoosts in 
both Courts, Against this deeree the present 
appeal is brought. 

Their Lordships entirely agree with the 
High Court in holding that the first ques. 
tion to be determined ie, whether the bonds 
for Rs, 10,995 and Hs, 2,495 in favour of 
Ganga Prashad were or were not intended 
to be ineluded in the bonds for Hs. 12,000 
mentioned in the ekrarnama ; and that, if that 
question is determined in the negative the 
appellants ean resover nothing in this suit. 
“But their Lordships, having earefully aonsi- 
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dered the evidense, have some to the soneln- 
sion that those bonds were intended to be ao 
insluded. The appellant Pokhar at the 
hearing swore that they were so ineluded; 
and although his statement that the whole 
of the sums borrowed from Ganga Prashad 
were expended on family purposes was not 
acsepted by the Suborlinate Judge, yet 


_his evidence as to the composition of the 


Rs. 18,000, which is oonsisent with the 
evidence given by him and ascepted by the 
Court in the litigation of 1904, sannot be 
wholly put out of assount. On the other 
hand, the respondent, Jagu Singh, who was 
the only witness salled for the respondents 
on this point, stated generally that the two 
bonds were not insluded in the Rs. 18,000; 
but his evidense contained a number of 
Statements whieh direstly saontradieted the 
recitals in the ekrarnama exeeuted by him and 
were palpably false, and he made no sug- 
gestion as to the manner in whieh the sum 
of Rs. 18,000 was in faot made up. Having 
regard to the natare of the oral evidense, the 
doouments are of importanse; and they 
support the evidense of Pokhar. The bond for 
Rs. 10,995 whioh was dated the 23rd May 
1896, recited thatthe amount was required, 
partly in order to enable Pokhar Singh jointly 
with other to obtain a sertain ¿hika settlement 
on paymant of gerpeshgt whieh was saleulated 
to benefit the joint family, and partly to meet 
the expenses of the suits pending in the Courts 
for the benefit of the joint family; and this 
resital supports the appellants’ ease as to that 
bond. Aosounts of the reseipts and expenses 
for joint family purposes were kept by Gaja- 
dhar Prashad on behalf both of the appellants 
and of the respondents; and from these aoc. 
sounts it appears that both the sums borrowed 
from Gangs Prashad, as well as the other 
sums mentioned in the appellants’ list of 
bonds and rokas, were entered at the time 
as having been reoeived on  aesount of 
the joint family. It is not suggested that 
these entries were fistitious ; and if not they 
are almost sonelusive in favour of the ap. 
pellants. Further it was stated by the learned 
Judges of the High Court to be "the sase of 
both parties" that the sum of Hs. 7,822 due 
to Mahendra on joint aesount was paid by 
Pokhar out of Ganga Prashad's loan, and, if 


. &0, it is hardly credible that Pokhar intended 


tə include in the agreement for eontribution 
the loan from Mahendra whieh had been paid 
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off more thang year ‘before its date and to 
omit from it the loan from Ganga Prashad out 
of whieh Mabendrse!s loan had been diseharg- 
. ed. Upon the whole, their Lordships are satis- 
fied that these two bonds formed part of the 
Rs. 18,000 referred to in the ekrarnama, 

But this does not end the matter. The 
learned Subordinate Judge held on the evi. 
dence that Rs, 3,178, part of the loan 
seaured by the bond for Rs. 10,995, had 
been applied by Pokhar in taking up a sbare 
of the varpeshgt lease mentioned in that bond, 
and that this share was taken up, not (as 
contemplated by the bond) for the benefit 
of the joint family, but for the benefit of 
Pokhar himself, He also held that Rs. 1,300, 
part of.the loan seoured by the bond for 
Ra. 2,495, had been applied to the payments of 
the separate debt of Punit Singh, for whieh 
the family were not liable, "The eonoelusions 
of the Subordinate Jadge on these questiona of 
fact were apparently confirmed by the High 
Goart, and their Lordships aseordingly accept 
them ; and it remains to sonsider what effeot 
should be givento these findings. Although 
under the terms of the sirarnama the appel. 
lants are entitled to recover from the respond. 
ents one-half of the full amount paid by 
Pokhar under the two bonds, it would (as the 
learned Subordinate Judge pointed out) be 
unjust and inequitable to give them a deoree 
for thatsum withont.regard to the fact that a 
part of sums borrowed was applied by 
Pokbar not (as provided by the agreement) 
for family purpose but either for his own 
benefit or for a purpose outside the agreement; 
‘ard it appears to their Lordships that he 
should be treated as having forfeited his 
. elaim to the extent of the sums misapplied 
with the interest thereon, leaving the balanee 
of bis slaim starding. This was the effest of 
the deexee of the Subordinate Judge, and 
accordingly that deoree should be restored ; 
but as in the appealsto the “High Qonrt 
and to this Board both parties have mada 
elaima which cannot be sustained, there should 
be no costs of those appeals. 

Their Lordships wil humbly edvise Hia 
MejeMy aocordingly. 

Order accordingly, 

Solicitors for the Appellants :— Messrs, 
Watkins and Hunter, 

Solisitors for the Respondents :— Messrs, 
Ranken Ford and Chester. 
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LOWER BURMA CHIEF COURT. 
First Civi, AereEan No. 10 or i918, 
January 22, 1919, 

Present; —Sir Daniel Twomey, Kr., 
Chief Judge, and Mr, Justice Ormond. 
MA PWA--DEFENDANT—APPELLANT 
tersus 
MA YIN AND ANOTHER ~ PLAINTIFF — 


BERPONDE&TS 
Buddhist Law, Chinese-Adoplion—-Chinese, | pha. 
ther can adopt Burmese daughter—Adopted daughter, 
rights of. 


A  Ohinese Buddhist in Burma can adopt a 
Burmese girlas his daughter, and such an adopted 
daughter is entitled to succeed to his estate in the 
absence of natural children and in the absence of 
an adopted son [p. 686, col 2.] 

In such a case, however, where the person 
adopted isa stranger, the ngnstes of the deceased 
can exclude the adopted stranger (p. 686, col. 2.7 


Mr, Lambert, for the Appellant, 

Mr. A. B. Banerit, for the Respondents, 

JUDGMENT.—(May 30, 1918,)—In this 
suit the plaintiff, Ma Y in, prayed fora deolara- 
tion that she ia the adopted daughter and sole 
heir of a dessased Chinaman Wun Pein Heir, 
and his first wife Ma Pi, and for an administra- 
tion dearee, the defendant Ma Pwa being 
the sesond wife and widow of the deseased. 
In a former suit ono Ya Lwai sued Ma 
Pwa and Mo Yin for a deslaration that 
he was the adopted son, and sole heir of 
Wun Pein Hein, ln the plaint in - that 
suit Yu Lwai stated that Ma Yin was an 
adopted daughter of the deseased. Ma Yin 
as co-defendant in that ease admitted the 
plaintiff Yu Lwai’a olaim as the adopted 
Bon and sole heir, bat the widow Ma Pwa 
dexied the adoption of both Yu Lwai and 
Ma Yin. Yu Lwai'ssuit was dismissed on 
appeal. The learned Chief Judge, Sir Charles 
Fix, in the sourse of his judgment dealt 
also with Ma Yin's slaim as an adopted 
danghter, and he evidently considered that 
the claim was made out, but he expressly 
held that no desision could be given in that 
case as to the rights of Ma Yin, Neverthe- 
less, in the present osse the learned Judge 
on the original side s held that the indg- 
ment in Ma Pwa Yu Lwat (1) . 
sonelusive on the dosis of Ma Yin's do 
tion ; in other words, the learned Judge held 
the question of her adoption to be res judicata. 
This finding i is slearly erroneous, As it was 


found in the former sase that the plaintiff, 
‘ie Ind. Cas, 99; 9 Bur. L. T. 187; 8 L, B. R. 
40 
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Ya Lwai, had failed to prova his elaim, tha 
Opinions expressed by the Appellate Bauch in 
that sase as to the a».defendant Ma Yin’s 
rights was entirely immaterial, these opinions 
not being nesessary to support the grounds 
on which the suit was dismissed. It is not 
Buffisient that an issue was raised in that 
suit as to Ma Yin’s adoption, for, as the case 
turned out, the issue was not a material one. 
The question whether Ma Yin was or was 
not adopted by the deseased and Ma Pi 
according to Ohinese Onstomary Law must, 
therefore, be treated as res integra. Wo are 
not af liberty to use evidencs taken on this 
issue in the other suit, because that evidence 
was not put in, in the present suit. The anit 
must, therefore, be ramanded tothe original 
Oourt for the determination of this issue. 

But sush remand will be nesessary only 
if we agree with the learned Judge that, 
as a matter of law, a Chinese Buddhist 
in Burma.ean adopt a Burmese girl as 
his daughter, and that sush an adopted 
daughtsr is entitled to susseed to his estate 
in the absenoe of natural ehildren, and in the 
&bsenea of an adopted son. The learned Judge 
has found that such an adoption is valid, and 
that, insushosirsumstansces theadopted dangh- 
ter is sole heir. He has further held that, 
though the widow had the power of adopting a 
son after her husband's death with the 
gonsent.of her late husband’s nearest male 
relative, that power of posthumous adoption 
had in faot lapsed, as it was not exercised 
within a reasonable time. It is not neses- 
sary for us to decide this point as it was 
not material for the desision of the oase 
at all, but we note that the Jndge has 
given no authority in support of his opinion 
that the widow's power to adopt had lapsed 
by efflax of time, We also note that the 
Judge, in desreeing that the adopted daughter 
is sole heir, appears to have overlooked 
the widow’s right to maintenanos to whish 
she is admittedly entitled under Ohinose 
Customary Law, 

We now turn to the question of law as 
to the power of a Chinese Buddhist to 
adopt a Burmese Buddhist girl as a daughter 
and as to the rights of suoh an adopted 
daughter. The general question as to the 
power of & Ohinaman in Burma to adopt 
a child has been examined in Sir Charles 
Fox’s judgment above cited and we agree 
generally in views therein expressed. 
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Thraa text-books have been quoted ag 
authorities; — Ternigin'a Ohina in Law and 
O5mmsras, Parkar’s Comoarativo Chinese 
Family Law and Alabister’a Notes on 
Chine: Oriminal Law. They leava no 
room for doubt as to the pravilanse of the 
prastise of adoption among the Chinese, and 
as to the rights of the adopted son to 
inherit to the exelusion of the widow. As 
to the adoption of daughters, Jernigan, on 
page, 124 quotes a previous writer Von, 
Moellendorff, author of The Family Law 
of the Obinese, as his authority for the 
Statement that a man may adopta perscn 
as son or daughter, but the remainder of 
the ehapter dealing with the adoption of 
shildran, doss not refer  speaifioally to 
daughters, Parker in his Reference to Adop. 
tion, at page l4of his work does not mention 
adopted daughters, but on page 23 he quotes 
Von Moellendorff as follows: "Excluding 
loaal oonsiderations, and spesial topical 
eiraumstanees if may be mid that ninety. 
nine out of a hundred adoptions are made 
by persons who are ohildless, and of these 
again, seventy per cent. of adoptions are 
those of males,’ from whieh it may be 
inferred that female adoptions are by no 
means ungommon even in China Alabaster 
in his work on Chinese Criminal Law (at 
page 168-170) refers to adaption very briefly 


‘and does not mention adopted daughters, 


but there is nothing to indisate specially 
that a daughter may not be adopted, The 
extrasts from Jernigan’s and Parker's works 
are suffisient to set af rest any doubt on 
this point. The usual practise in China is 
no doubt to adopt a member of the same 
olan or a person with the same name, but 
the authorities show clearly that strangers 
are sometimes adopted, and that thera is 
nothing invalid in sush adoptions, It is 
argued that an adoption of a Burmese girl 
by & Ohinaman is a thing unheard of, 
and that sash an adoption sannot be 
regarded as valid according to Chinese Cua. 
tomary Law, the objesí of adopting a 
ehild, &esording to Chinese idear, being to 
prevent tha family from dying ont, an 
objest that is not wellserved by adopting 
& girl. Whatever may have been the origin 
of the prastiae of adoption, it is alear 
that, now a days, the mere desire to 
carry on the family is not the, sole 
matiya of ehildless people in adopting a 
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shild. We agree with the remarks of Sir 


Oharles Fox on this point, 
a Chinaman 


It appears that 
oan adopt a girl in his own 


eouniry, and there seems to be no good reason 


for holding that he saunot do so in Burma or 
that he sannot exereise the right in favour of 
a Burmese girl, 

Nor ean we find any suffisient ground 

for holding that an adopted daughter (iu 
the absense of an adopted son) has not the 
same rights of inheritanse as an adopted 
son. Mr. Lambert relies on the wording 
of the following passage at page 145 of 
Jernigan’s work:— When there is a failure 
of the male line, and no adoption has been 
made, the relations of the desensed some- 
times meet in family sounsil and adopt a 
son who then suceaeeds to the whole inherit- 
ance, The daughters susceed to the prop. 
erty only when there is a eomplete failure 
of male heirs: both natural and adopted.” 
He contends that “the. daughters” in this 
passage do not include adopted daughters, 
We are unable to give the passage this 
restricted meaning in the absenos of any 
authority showing that an adopted daughter 
stands on a different footing to an adopted 
son, 
- The. oase is remanded to the Original 
Side for further enquiry, and a fresh finding 
on the issue of fast as to Ma Yin’s 
alleged adoption, When this finding has 
been resorded, the resord should be returned 
to the Appellate side in order that a final 
order may be passed on the appeal. 

FINAL JUDGMENT.—The case was 
remanded to the Original Side for a finding 
on the question whether the plaintiff, 
Ma Yin, was adopted by the deeeased, and 
his wife, Ma Pi, aesording to Chiness 
Customary Law, The learned Judge finds it 
proved ‘by abundant and overwhelming 
evidence ‘that she was adopted, but that 
there is no evidenae as to the adoption being in 
aesordanse with the requirements of Chinese 
Customary Law." He urges, however, that 
as the person adopted in this ease was a 
Burmese girl, and as the adoption took plaoe 
in Burma, in the manner usual amongst 
Burmese Buddhists, the adopted child was 
thereby invested at tha most with the status 
and rights of a ehild adopted by Burmese 
Buddhists. This view -oannot be assepted. 
The effects of adoption and the status and 
tights of the person adopted depend upon tho 
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personal law of the adoptive parents. As it ~ 
is elear in this ease that there was an 
intention to adopt, and that thia intention 
was oarried ont, it must be held thatall the 
incidents of an adoption under the personal 
law of the deseased and his wife, namely, 
Chinese Customary Law, attash to the 
adoption. We have already held that a 
Chinese Buddhist in Burma oan adopt a 
Burmese girl as his daughter, and that such 
an adopted daughter is entitled to sueseed to 
his estate in the absense of natural shildren, 
and in the absence of an adopted son. 
Assording to the authorities on  Ohinese 
Customary Law, it appears that if the 
person adopted is a stranger, as in this oase, 
the agnates of the deseased oan axslude the 
adopted stranger, See Parker, pages 22 and 
25. The only agnate was Wum Pein Wa, the 
second defendant, a younger brother of the 
deceased, Wun Pein Wain. He admitted the 
adoption, and admitted also that no seremony 
is necessary for a Ohinese adoption. He 
pleaded, however, in his written statement 
that neither the adopted daughter (the 
plaintiff), nor the widow (the first defendant), 
was entitled to anything more than mainten- 
anse out of the estate. But he has never 
objeeted to the adoption of the stranger, and 
sinae the hearing of this appeal, he has put in 
a petition expressly stating that he has no 
objestion to the adopted daughter inheriting 
the property, if an adopted daughter aan 
inherit under the Chinese Customary Law. 
There is, therefore, no objestion by the 
agnates, 

The preliminary deeree for assounts should 
bo amended so as to provide that the 
Commissioner in addition to the aseonnts 
ordered by the Judge to be taken shall 
determine the amount that should be 
allotted to the widow, Ma Pwa, for her 
maintenanse, haying regard to the value of 
the estate, and the widow's position in 
life. 

Subjest to this modification, the appeal is 
dismissed. Thesostsof the appeal will be 
borne by the estate. 

Appeal dismissed, 
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HARIPADA GHOSE t€, NIROD KRISHNA GHOSE, 
CALOUTTA HIGH COURT. 
ÁPPEAL FROM APPELLATE Decree No, 7il 
or 1919. 
July 29, 1920. 

Present :i—Sir Asutosh Mookerjee, Kr., 
Asting Ohief Justice, and Justise Sir 
Ernest Fletoher, Kr. 
HARIPADA GHOSE AND OTHERS— 
— PLAINTIFF8— ÀPPELLANTS 
versus 
NIROD KRISHNA GHOSE AND 


OTHERS— DEFENDANTS— RESPONDENTS, 
Part-performance, dochine of, applicability of— 
Transfer of property—Transferee put in possession— 
Title.deeds not executed, effect of—Specific perform- 
ance, 


Where in pursuance of ax agreement to transfer 
property, the intended transferee hus taken posses- 
sion, though the requisite legal documents have 
not been executed and registered, the position is 
the same as if the documents had been executed, 
provided that specific performance can be obtained 
between the parties to the agreement in the same 
Courtin which and atthe sametime at which the sub- 
sequent legal question falls to be determined. 
[p. 688, cols. 1 & 2.] 


Appeal against the deoree of the Subordi- 
nate Judge,  Jassore, dated the 2lst of 
January 1919, reversing that of the Munsif 
First Court at Narail, dated the llith of 
December 1917, 


FAOTS appear from the judgment. 

Babu Dwarkanath Chakravarty (with him 
Babu Sajani Kanta Singh), for the Appellants. 
— Plaintiff is the appellant. The appeal arises 
out of a suit for reeovery of possession 
after establishment of title. The sole ques- 
tion is, whether the terms of a Solehnama are 
admissible in evidenee. Here the suit was 
for rent against their own tenant. The 
present defendant is my landlord. In 
that suit a Solehnama was exesuted. The 
deoree in the suit was that the suit was 
dismissed. The suit was for rent and the 
party had no soneern in the rent suit, My 
slient is a parda-nashin lady, She has no 
sonsern with the rent-suit. The subjeot- 
matter of the suit was settled by a Solehnama, 
See Btrbhadra Nath v. Kalpataru Panda (1). 
My olierit was then a minor, 


Babu Surendra Ohandra Sen (with him Babu 
Kshetra Mohan Ghosh), for the Respondents,— 
Two of the plaintiffs brought a guit for rent: 
The defense was that there was dispossession 


(1) 10. L. J, 988, ' 
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by the landlord. Then an applisation was made 
by the plaintiff for compromise, A Solehnama 
was executed to the effest that the deeree 
in the suit be dismissed in the terms of the 
Solehnama, The Solehnama was filed. The 
was compromised. The terms of 
the Solehnama not being opposed to law the 
suit was dismissed in the terms of the 
compromise. They got property in ex. 
change. It has been found that the prop. 
erty obtained by my learned friends’ elient 
was by virtue of the Solehnama, See Maho. 
med Musa v. Aghore Kumar Gangult (2), If 
for consideration some properties are exahang. 
ed, the transferee takes possession and no 
dosument is exesuted then the possession is 
good. Sea Sarat Ohandra Ghose v. Sham 
Ohand Singh Roy (3). In that case there 
was a petition of compromise and the ques. 
tion of tbe non-registration of the doeument 
was raised, The plaintiffs are nob minors, 
They have now attained majority. They are 
now in possession, The lower Appellate Conrt 
first went into the question whether all the 
plaintiffs were parties to the compromise. 
The ease has not been considered for the 
point now being argued, In this there is no 
equity in favour of the plaintiffs, 

Babu Dwarkanath Chakravarty in reply.— 
I aannot follow the argument of my learned 
friend. Iam not in possession, They have 
no soncern with the land in suit. There ought 
to be an issue on the point, 

JUDGMENT.—This is an appeal by the 
plaintiffs in a suit for resovery of possession 
of land on deolaration of title, The subjeot- 
matter of the litigation was held by the 
plaintiffs as tenants under the prinsipal 
defendants. In 1911 two of the plaintiffs, - 
who were at the time infants, represented 
by their mother as guardian. ad. litem, brought 
a suit for recovery of arrears of rent against 
the tenant in setual oesupation of the land. 
The tenant pleaded that the superior land. 
lords of the plaintiffs, that is, the present 
prineipal defendants, had sollested rent from 
him. Thereupon the superior landlorda were 
made parties to the rent-suit. A sompromise 
was subsequently made between the plaintiffs, 
the tenant-defendant and the superior land. 
lords defendants, The result of the eom. 

2) 28 Ind. Cas. 930; 19 C, W. N, : 
MU R. 420; 21 0. END a Y "P 


18 A. L. J. 229; 17 M. L. T. 148; 2 L.W, : 
801; (1916? M. W. N. 621; 42 L A, 1(P. 6. 26. 


(8) 14 Ind, Cas, 701; 89 C. 663; 16 O. L, J. 71. 
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promise was that the land for which the 
plaintiffs had elaimed rent, was surren- 
dered by them to their superior landlords who 
gave them other lands in exshange. Tao 
exehange was assomolished in fast, the 
plaintiffs took possession of the lands given 
to them and the prineipal defendants entered 
into possession of the lands for whieh rent 
had been elaimed in the previous litigation. 
The plaintiffs now seek to recover from the 
prineipal defendants the lands whish they 
gave away in the eiroumstanses just explained. 
The substantial question in  eontroveray 
between the parties now is asto the legal 
effest of the compromise in the previous suit, 

It is plain that, as the value of the disputed 
property exseeds one hundred rupees in 
valne, under seotion 118 of the Transfer of 
Property Ast, read with sestion 54, the ex- 
shange sould hava been validly effected, only 
by a registered instrument. The plaintiffs 
sontend that as no registered instrument was 
exesuted, title in the disputed lands did not, 
by virtue of the sompromise, pass to them 
from the prineipal defendants, nor did the 
title in respeot of the land for whish rent 
was elaimed in the prior suit pass from them 
to the prinsipal defendants. This view is 
sapported by the decision in Birbhadra Nath 
v. Kalprtaru Ponda (1) and is not sontrary 
to the deaision of the Judisial Committee in 
the case cf Hemanta Kumar? Debs v. Midna. 
pore Zemindari Company (4) The land now 
in dispute was not the subject-matter of that 
litigation and, although the suit was dismiss- 
ed on sompromise, the terma of the som- 
promise were not eet ont in the deoree. In 
such ciroumatanoes, prima facie, the plaintiffs 
are entitled to a deoree. 

But the respondents have urged that the 
plaintiffs should not be permitted to suoseed 
in this litigation on equitable grounds and 
have placed relianae upon the decision of this 
Court in the oase of Sarat Ohandra Ghose v, 
Sham Ohand Singh Roy (3) and the rule 
resognised by the Judisial Committes in the 
aasa of Mahomed Musa v. Aghore Kumar 
Gangulé (2). The prinsiplə invoked by the 
respondent has been frequently applied in 
this Court, That prineiple is that, when, in 
pursuance of an agreement to transfer prop. 


(4) 63 Iud, Cas. 634; 47 C. 486; 37 M. L. J. 525; 
wy A.D. J. 11% 240. W. N. 177; (1920) M. W. 
N. 66:27 M.L. T. 4; 11 L. W. 301; 

1 C, L. Ja 296; 22 Bom. L, B. 488 (P, CO). 
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erty, the intended transferees Shas tak?n 
possession, though tbe reqaisite legal dos 
ments have nof been exesuted and ragiatere" 
the position is the samang if the dooumen'3 
had been exssuted, provided that spseifi? 
performanss sean be obtained between th® 
parties to the agresment in the same Cour 

and at the same fime as the subsequent lega 

question falls to be determined. Illustra- 
tions of the applisation of this doctrine 
wil be found in a long line of 
eases in this Conurk from Bibit Jawahir 
Kunari y. Ohatterput Singh (5), to Syam 
Kishore De v, Umesh Ohandra (6). In tae’ 
oase last-mentionad, it was pointed out that the: 
result may be reashed either by the ap»lisa- 
tion of the rule in Walsh v. Lonsdale (7) or of 
the dostrine of part performanca enunsiat:’ 
ed in Maddison v. Alderson (€), whieh was fol. 
lowed by the Judicial Committee in Mahomet 
Musa v. Aghore Kumar Gingulz (2). 

This aspest of the matter does not appear 
to have been put forward in the Courts below 
and the appellants have contended that the 
saae shonld be remanded for fresh investiga. 
tion. We have, however, after sareful eon-. 
sideration, some to the sonelasion that itb ia 
not nesessary to prolong the litigation further. 
No doubt, at the time when the sompromiss, 
was entered into on behalf of the plaint- 
iffs, they were infants, and the ease was 
settled -by leave of the Court obtained on 
their behalf by their mother who asted as 
the guardian ad litem. Bat it is also olear- 
that, singe attainment of majority the plaint.' 
iffs haye elested to abide by the transaotion. 
In such oiroumstauses, we are of opinion that 
the plaintiffs should not be allowed to saaceed 
in this litigation, followed by the inevitable 
result that the defendants would be driven 
to institute another suit for raeovery of nos. 
seasion of the lands whieh they gave in 
oxahange, 

The result ie, that we afirm the decree of 
dismissal made by the lower Appellate: 
Court, but, we direst eash party to pay his 
own oosts of the litigation in all the Courts, . 

Fretcaes, J.—I agree. 

Order accordingly. 


(5) 2 C. L. J. 843, 
(6) 65 Ind. Cas. 164; 310, L. J. 70; 24 OC. W. N. 
6 . 


3, | 
(7) (1882) 21 Ch. D, 9; 52 L, J, Ch. 2; 46 L. T, 858; ° 
31 W. R. 109. Me 

(81 (1883) 8 A. O. 467; 52 L. J, Q. B. 787; 49 L. T 
80831 W. R, 820; 47 J. P. 821, - - - 


4 


Vol LXI]. 
KHATIZA BIBI €, HAJEE AHMED ISMAIL, 


LOWER BURMA OHIEF COURT. 
Civin Recotaxr No, 368 or 1919, 
Marah 15, 1920, 

Fresent :— Mr, J ustise Rigg. 
KHATIZA BIBI AND OTHERS—-PLAINTIFFA 
versus 
HAJEE AHMED ISMAIL AND OTHERS— 


Dr¥pvDanTs. 
Muhammadan Law—Wakf—Mushaa, doctrine of, 
whether applies to waki-~Possession, delivery of, whe- 
ther necessary, 


The doctrine of mushaais not applicable to 
fres-hold properties in a commercial town. 


Semble:—A. wakf can validly be made of an 
undivided share in properly even where the pro- 
perty is capable of division. 

A Sunni Muhammadan, however, making a wakf 
must actually divest himself of possession of the 
wakf property. 


Messrs. Giles and B. Oowask, for the 
Plaintiffe, 
JUDGMENT.—Thia ia a suit for a 


deslaration that a wakf made on 14th 
April 1915, is null and void, and that the 
property forms part of the estate of Haoof 
Hashim Malim. 

The property in suit isa fourth share in 
the undivided property known ae house No. 
256, Dalhousie Street. The history of the 
property is selear, Hsoof Hashim Malim had 
two wives. By his first wife, Khatiza Bibi, the 
first plaintiff, he had two sons, the second and 
third plaintiffs and a daughter Hawa Bibi, 
who predeceased him, and left no shildren. 
His sesond wife was Sara Bibi, who with her 
son Ebrahim also predeceased him. On 
Hawa Bibi's death, her property devolved on 
her parents, and a family agreement was 
made between her father, mother, and two 
brothers, by whish each of them was to 
share equally in the estate. The agreement 
was embodied in a registered-deed of date 
12th Marsh 1913. 

On the 16th April 1913 another agreement 


was made, whereby Esoof Hashim Malim . 


was to reeeive as his share of the rent 
Rs. 12,00 for two years, and if his sons 
failed to build on the part of the land that 
was vacant, he was to receive Rs, 1,800. On 
the 14th April 1915, the agreement to pay 
Rs. 1,800 was altered into an agreement to 
pay Hs. 1,450, and on the same day Esoof 
exesuted a power.of-attorney in favour of 
the seventh defendant, and two others, and 
signed a receipt for the rent due, and for 
rent aesruing up till 15th Ostober, He then 
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went to Medins, and died in Syria about 
eighteen months ngo, 

In May 1919, when plaintiffs entered into an 
agreement with the seventh defendant for the 
sale of their undivided share of the Dalhousie 
Street property, their Advosate disaovered 
that a wa'f of the deseased’s share in the 
property had been made by registered deed 
at Bombay in April 1915, whish would ba 
about the time he was on his way to 
Medina. The original deed is not fortheoming, 
and, although the trustees named in the 
deed have been served with summonses to 
appear, no one has some forward to 
defend the wakf. There is no evidence that 
Esoof Hashim Malim exesutel the deed of 
wakf, but Mr. Giles argues that even if he did 
so, the wakf is void (1) on the ground that the 
dostrine of mushaa applies to it, and (2) 
because the wakif took no steps to sarry out 
his presumed intention, and a mere dedication 
is not suffisient to sonatitute a valid wakf. 

The first ground of objestion seems to me 
doubtful, In his Digest of Anglo-Muhammadan 
Law, Sir Rowland Wilson states (paragraph 
321) that the balanos of authority seems in. 
favour of the validity ofa wakf of an undivid. 
ed share, even in property capable of division, 
This is the opinion of Abu Yusuf, but 
Mahomed differs from him, and bases his 
difference on the difficulty of ‘delivering 
possession of property that is not spesifisally 
apportioned. In Ibrahim Goolam Arif w. 
Satboo (1) their Lordships of the Privy 
Oouneil said that the dostrine of mushaa 
ought not to be applied to shares in aom. 
panies, and to free. hold properties ina som- 
mersial town. This dictum is binding on mo. 

The Caleutta High Oourt, and the Allah- 
abad High Court have desided that the 
authority of Abu Yusaf isto be postponed 
to thet of Muhammad Asizuddin Ahmad 
Khan v. Legal Remembrancer to Govern: 
ment (2), and, in the absensa of any 
judisial opinion to tbe oontrary, this view 
must bə ascepted, In the ease just sited, it 
was held that a Sunni Muhammadan making 
a wakf must actually divest himself of posses. 
sion of the wakf property. In the present 

oase, Eaoof Hashim Malim took no steps 
whatever with regard to oarrying ont his 

(1) 35 0. 1; 9 Bom. L, R. 872: 4 A. L.J. 572; 11 C, 
W.N 978; 6 C. L. J. 695; 17 M. L. J. 408; 34 I, A, 167; 
2 M. U. T, 479; AL, B. BR 144 (P. CO.). 

(2) 16 A, 821; A. W. N, (1893) 109; 7 Ind, Deo. 
(x, s.) 922. 
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intention to make a wakf. The deed provides 
for payment to him of Rs. 125 a month, yet 
on the 30th August he signed an agreement 
for a smaller sum. He never mentioned the 
existence of the waif to any one, so far as it 
is known, and i$ must be considered wholly 
inoperative. 

There will be a deslaration that the deed 
of date 14ih April 1915, purporting to sreate 
a wakf, and to be executed by Esoof Hashim 
Malim, is null and void, and that his share in 
the premises desoribed in the deed forms 
part ofthe estate of Esoof Hashim Malim. 
No order as to eosta seems necessary. 

Order accordingly. 





PRIVY COUNCIL. 
APPEALS FROM TRE Mapras Hian Court. 
May 5, 1921. 
Present:— Lord Buckmaster, Lord Dunedin, 
Lord Shaw and Sir John Edge. 
ARUMILLI PERRAZOU AND OTHERS— 


APPELLARTS 
tersus 


ARUMILLI SUBBARAYADU AND OTHERS 


—— RESPONDENTS. 

Hindu Law-—Joini family— Manager, liability of, 
to account, extent of—®udras—Adoption— Right of 
adopted son to share with subsequently born son— 
Dattaka Chandrika, authority of—lInterest, rate of, 
to be awarded— Discretion of High Court— Board, in. 
terference by, 


The rules applicable to accounts between trustees 
and cestuz que trustent in England do not in- 
variably apply to fiduciary relationships in India, 
é.g., to the case of a manager of a joint family, 
who, except where misappropriation ig proved, is 
liable to account only for what he has actually 
received and not for what he ought to or might 
have received, [ p. 694, col, 2.] 

Among Sudras in Madras an adopted son shares 
equally with a subsequently born Aurasa son. 
The rule to that effect first propounded in the 
Dattaka Chandrika has been accepted and acted 
upon by the Hindusin Madras for over a century, 
and may now be regarded as established law. [p. 695, 
col. 1; p. 6£6, col, 2; p. 697, col. 1; p. 700, col. 2.] 

Dictum of Turner, C. J, and Muttuswami Ayyiar, 
J. in Raja v. Subbaraya, 7 M. 253; 2 Ind. Dec. 
(N. 8.) 760, approved. 

Karuturt Gopalan v. Karuturi Venkata Raghavulu, 
81 Ind. Cas. 574; 40 M, 632 at p. 685; 29 M, L. J. 
710, overruled. 

The Dattaka Chandrika has been long accepted 
in Southern India as ahigh authority on the law 
of adoption, buf where its propositions are nof 
based upon authentic texts it is necessary to 
enquire whether they have in fact been accepted 
and acted upon as law, (p. 695, col, 2.] 
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It would require very special and unusual cir- 
cumstances to induce the Board to vary the 
decision of a High Court in India as fo the rate 
of interest to be awarded toa party which rests 
upon discretion, even where the High Court has 
taken a different view from that of the lower 
Court as to the way in which such discretion should 
be exercised. [p, 698, col. 2.] 


Consolidated appeals froma desree of the 
Madras High Court, (Justice Sir William 
Ayling, Kr, and Mr. Justice Srinivasa 
Aiyangar), dated the 13th Ostober 1916, modi- 
fying a desree of the Subordinate Judge, 
Rajahmundry, 


FACTS of the oase are sufficiently stated 
in their Lordships’ judgment, The arguments 
on the various questions of assount, whieh 
were of no general interest, are not reported. 
The remaining question was whether, among 
Sudrasin Madras, an adopted son on partition 
of the family property shares equally with 
an after-born legitimate son. The 
Subordinate Judge held that he does: the 
Higb Court, (Ayling and Srinivasa Aiyangar, 
JJ.) that he takes a fourth only of a natural 
born son's share. 

Hence this appeal, 


Mr. Dune, K. O., (with him Messrs. Parikh 
and Narasimham), for the Appellants.— 
The question is, whether the general rule, 
which gives one-fourth of the share of 
a natural born son to the adopted 
son when a naturalson is subsequently born, 
applies to Sudras. We submit, on the authority 
of the Dattaka Chandrika, section 5, paragraph 
29, thatit does not, and that the adopted son 
takes an equal share, Respondents rely upon 
a text of Vasisbtha, sited at paragraph 17 of 
the Dattaka Chandrika, and argue that para- 
graph 29 is bad law beoause in conflict with that 
text. We submitthat paragraph 29 merely 
makes an exaeption in the ease of Sndras, and 
that there is good reason for the distination. 
Among the three fwice-born oastes, the 
adoptive son, in the absenee of a natural 
sor, aan offer sacrifiess and perform religious 
duties; but such religious effiaasy ceases 
onse a natural son is born: hence the adopted 
son gets a lessshare, Among Sudras, on the 
other hand, no one san offer sacrifices, so his 
position is not worsened by the birth of a 
natural son. For the text of Dattaka 
Ohandrika, vide Stokes’ Hindu Law books, 
Edition 1865, page 659. Sir Thomas Strange’s 
Hindu Law, Volume I, paga 99 (S lition 18 394 
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lays down that among Sudras the after-born 
son and the adopted son share equally : the 
author had been Chief Justice of Madras for 
years. Maenaghten’s Hindu Law, page 70 
(Edition 1865), says the same thing : at page 
66 the author says that the Dattaka 
Chandrika and the Dattaka Mimansa are 
the two leading authorities on adoption, 


Raja v. Subbaraya (1) was a ease of repre: 
sentation, the adoptive son of one brother 
olaiming against the natural son of another: 
but the view of Turner, O. J., and Mntusami 
Aiyar, J., at page 254, as to the materiality of 
this passage of Dattaka Chandrika on the 
position of Sudras, even though obiter dictum, 
is of the highest importanee, 


In Baramanund v. Krishna Oharan Patnatk 
(2), Tottenham and Norris, JJ., hold that the 
rule resírieting the share of an adoptive son 
is not applieable to Sudras, and site Dattaka 
Chandrika as an authority, 

This oase was sited with approval in 
Astia Mokan Ghose v. Nerode Mohan Ghose (3) 
where passages as to the authority of Dattaka 
Chandrika are sollested. 


As tothe weight to be attached to the 
Dattaka Chandrika, reference may be made 
to the following: 

Rungama v. Aichama (4), Collector of 
Madura v. Moottoo Ramalinga Sathupathy (5), 
Bri Balusu Gurulingaswamz v, Sri Balusu 
Ramalakshmamma (6), Bhagwan Singh v. 
Bhagwan Syngh (7) and Nagindas Bhugwandas 
v. Bachoo Hurkissondas (8). 


(1) 7 M. 263; 2 Ind. Dec. (N. s.) 760. 

(2) 12 Ind. Cas. 6; !4 C, L, J. 188 at p. 187. 

(83) 38 Ind. Cas. 127; 20 C. W. N, 901. 

(4) 4 M. I. A. 1 ab p. 97; 7 W. R. 67 (P.0.);1 
Suth. P.O. J. 197; 1far. P.C.J. 313, 18 E. R. 
600. 
(5) 12 M. I. A. 397 at p. 437, 10 W, R. 17 (P. 0; 
I B.L, R. 1 (P. O.: 2 Suth. P. O. J. 186; 2 Sar. P. C. 
i 361; 20 E, R. 389; 8 Mad, Jur, 298; 1 Ind. Deo. 

N- 8.) l. 

(6) 28 I. A. 113 ab p. 181; 21 A. 460; 22 M. 398i 
8 0, W. N. 427; 1 Bom. L, R. 226; 9 M. L., J. 87; 7 
Sar, P. C. J. 330; 9 Ind. Deo. (x. s.) 1C0!; 8 Ind. Dec, 
(x. s.) 2&6. 

(7) 261. A. 153; 21 À. 412; 8 O. W.N. 454; 1 
Bom. b, R. 311; 7 Sar. P. O. J, 474; 9 Ind, Deo. (N. 8.) 


971. 

(8) 32 Ind. Cas. 403; 43 I. A. 50; 30 M. L. J. 193; 
14 A L, J, 185; 8L. W. 259; 19 M. L. T. 193; 18 
Bom. L. R. 172; (1916) 1 M. W. N. 2858; 23 C. L. J. 
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In Karuturt Gopolan v. Karuturz Vankata 
Raghavulu (9) auffioient weight has not bean 
given to the Dattaka Chandrika: that oase 
is wrongly desided. 

[Loro Buoxsmaster:—-They do not dispute 
the Dattaka Chandrika as an authority, but 
say ibis not an authority ad hoc: that thia is 
& question of inheritanse, as to whieh the 
Mitakshara is paramount, 

It is not a question of inheritanee only, 
but of status: the two are bound together. 
The learned Judges have ignored the time 
during which the rule of Dattaka Chandrika 
has been assepted. That is notin sonfliat 
with the Mitakshara, whieh does not deal 
at all with the ease of Sudras: rather, the 
Dattake Chandrika itself assumes and eom. 
ments on the Mitakshara. 

Mr, Parikh followed :—The general rule 
is, that the adopted son is on the same 
footing as the natural born. We are not 
seeking to establish an exaeption but to limit 
one. Of the oases relied on in Karuiuri 
Gopalan v. Karuturi Venkata Raghavulu (9) 
none is the ease of a Sudra : the Bombay 
oase was reversed by this Board in Nagindas 
Bhugwandas v. Bachoo Fiurktssondas (8). 

Mr, De Gruythar, K. O., (with him Mr. Edis) 
for the Respondents. — The Dayabhaga in Ben- 
galand the Mitakshara elsewhere, though 
originally commentaries, are now the law, and 
you cannot upset them by saying they sonflist 
with a text of Smriti. The Dattaka Chand- 
rika oannot deviate from or add to the 
Mitskshara, The latter work sites Vasiahtha 
at Chapter I, section XI, paragraph 24: it 
lays down olearly without any exeeption that 
the adopted son takes a fourth only ifa 
legitimate son be afterwards born. (Vide 
Stokes’ Hindu Law-booke, page 420). In this 
very same Chapter, Sudras are mentioned at 
paragraph 4l: there is no other special rule 
of auecession provided for them ; exsept for 
that rule, the ordinary law applied. 

There are numerous other works dealing 
with the subjeot—Smriti Chandrika, Sarasvati 
Vilasa, Dayabhaga, Viramitrodaya—but none 
of them exeepts Sudras, or gives the rule 
laid down in Dattaka Chandrika, 


The question has arisen out of a text of 
Gotama, whieh is never referred (o in the 
Mitakshara, bat which is sited in the 


(9) 31 Ind, Cas. 574; 40 M. 632 at p. 635; 29 M, L, 


J, 710, 
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Dattaka Mimansa and Dattaka Chandrika. 
The author of the Dattaka Mimansa 
eonstrues it as referring to a virtuous 
adopted son and a bad natural one: the 
author ofthe Dattaka Chandrika applies it 
to Sudras. 


The authority either of the Dattaka 
Chandrika or of the Dattaka Mimansa is 
not high. In Ganga Sahat v. Lekhraj Singh 
(10) Mahmood, J., considered himself en. 
titled to refer to other works as to the 
authority of the Mimansa, and eonoluded that 
very little weight was due to it. The Board'a 
view appears from Sri Balusu Gurulingaswam 
v. Sri Balusu Ramalakshmamma (6), In that 
ease the Board held that the adoption of an 
only son was good, though the  Datiaka 
Mimansa and the Dattaka Chandrika had in 
terms provided that it was bad. They also 
laid down that the Chandrika was merely a 
work by a learnad man. West and Buhler's 
disparagiog opinion of the Chandrika is at 
page 181. In Puttu Lal v. Parbati Kunwar 
(il) the definite prohibition by the Dattaka 
Mimansa of the-adoption by a widow of her 
brother’s son was disregarded. The Board 
lay down that eaution is nesessary in adopt. 
ing Nanda Pandita’s Glosses, The point is 
plain, that neither the Mimansa nor the 
Chandrika is law ad hoc, 


The Chandrika arrives at this partieular 
rule, which is quite sontrary to the 
Mitakshara, by arguing fromthe analogy of 
the illegitimate son, The text of Vridha 
Gotama whish it sites eannot be traced, and 
1 submit that the view of the Ohandrika is 
based not on any old text, but onthe anthor’s 
view that itis unfair that the illegitimate 
son should get a full share (as he does among 
Sudras) andthe adoptive son only a fourth 
share. 


I: There is a wall grounded tradition that 
the Dattaka Obandrika was written to 
support a case of Raja Nobokissen’s; as to 
this «ide J. N, Ghose's Hindu Law, page 667, 
and Golap Chandra Sarkar's Hindu Law of 
Adoption, page 124, Sarkar points out that 


(10) 9 A. 258; 6 Ind. Dec. (x. s.) 604. 

(11) 29 Ind. Cas, 617; 42 I, A. 155 at p. 161; 19 O, 
W. N. 841; 18 A. D. J. 721; 17 Bom. L. R.549, 18 M. 
L. T. 61; 29 M. L. J. 03; 22 O, L. J.190; 87 A 839; 2 
L. W. 881; (1915) M. W. N 614 (P. C.). 


Jagannatha in his Digest never mentions 
Dattaka Chandrika, 

[Logn DusEDis;—It is important to consider 
the course of decisions and prastice in 
Madras during the last fifty years. ] 

There has never been any suggestion 
of prastice. The only judioial decision is 
the distum in Rasa v. Subbaraya (1), The 
earliest case, Ayyavu Muppanar v. Ntladatchi 
Ammal (12), was apparently a Sudra ease 
and there are two othere, of Sudras, one in 
Calsutta [| Raghubanund Doss v, Sadhu Ohurn 
Doss (18)j and one in Bombay [Griapa v. 
Ningapa (14)] where Sudras got one fourth. 
It cannot be said there is a steady sourse of 
authorities even in Madras, Mandlik, West 
and Babler, and Siromani all take my view. 
The Dattaka Chandrika itself statea the rule 
as a dedustion as its auther’sview of what 
the law should be. 

Strange and Masnaghten meraly repsat 
the Dattaka Chandrika. 

Mr. Dunne, KE. O.,replied,— The Dattaka 
Ghandrika has a precise text dealing with 
this very situation. The Board has never 
laid down that the Mitakshara is to super- 
sede the Dattaka Chandrika; and the Mitak- 
shara is in faot silent on this partioular 
matter, l 

[Lorn DoNEDIN :—It is nota wild assump- 
tion that if the law were different in the 
ease of Sudras, the Mitakshara would say 
BO. 

The Mitskshara is merely a sommentary 
on Yajnavalkya it must not be taken as 
the law. The eommentator here sites a 
text of Vasishtha: he does not explain it, 
nor does he say itis a rule of general ap- 
plication extending to Sudras. 


The theory about the Dattaka Chandrika 
being a forgery was set aside by Banerji, J., 
in Bhagwan Singh v. Bhagwan Singh (15). He 
had before him all that Golap Chandra Sarkar 
had said on the subjest, His dissenting judg: 
ment was upheld by this Board on appeal. 


The text of Vriddha Gautama sited in 
the Dattaka Chandrika is also, with the 


(12) 1 M. H. C. R. 45. 

(13j 4C, 4z5; 30. L; J. 584; 2 Shome L. R. 113; 
3 Ind, Dec. (N. 8.) 270. 

(14) 17 B. 10; 9 Ind, Deo. (x. s.) 66. 

(15) 17 A, 294 at p. 813 (F, B.); A. W. N, (1898) 
164; 8 Ind, Deo, (N, 8.) 516, 
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exception of a single letter whieh is 
different, sited in the Mimansa ; the difference 
is disanssed in Astta Mohan Ghcse v. Nerode 
Mohan Ghose (3) where the Caleutta High 
Court held that the Ohandrika’s version 
waa correct. 

In the eases where Snudras only got a 
fourth, the point that the law was different in 
the ense of Sudras from the other eastes 
was never raised, 

JUDGMENT, 

SIR Jons Epaz,—THhese appeals raise a 
question of great and far-reashing importance 
with regard to the rights of sussession in the 
Presideney of Madras, but this is assceiated 
with a series of relatively unimportant 
matters relating to questions of assounts that 
have arisen in these oirsumstanses. 

The first plaintiff in the suit, who ix the 
first respondent to eash appeal, was the 
manager for many years of a joint family 
estate whioh appears greatly to have pros- 
pered under his sare, Distrust, however, 
arose, and was apparently well justified, as to 
his dealing with sertain portions of the estate, 
and elaborate enquiries were ‘set on foot 
outside the Courts for the purpose of asser- 
taining what the true position was. This 
first respondent—uneasy, it is asserted, as to 
the prospest of proseedings being brought 
against him as tbe result of these enquiries — 
instituted proseedings himself. to whieh the 
appellants were parties, alleging that they 
also had been in eustody of part of the joint 
family estate, and asking for aesoupnts and 
sonsequential relief, to whioh demand, among 
other answers, a slaim waa put forward that 


the plaintiff should render an assount of the 


joint family properties and his management 
from 1898 onwards. The questions associated 
with these olaims have bsen before the 
Subordinate Judge and before the High 
Oourt.- Both these Courts refused the slaim 
for. the general ascount and desided the 
various questions in issue that were raised on 
the accounts. Apart from the dispute as to 
the rights of Suasession, the elaim for the 
general account and the following items only 
are the subjest of these sonsolidated appeals: 
First, the appellants say thet the plaintiff 
should pay interést at 9 per oent. on the 
moneys misapplied in assordanes with the 
direction of the Snbordinate Judge, thia 
direction being overruled by the High Couri, 
who redueed i$ to 6 per sent; secondly, they 
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assert that the High Oourt was wrong in 
desiding that certain items of Sahedule B and 
Sehedule O of the Supplemental Sahedule B 
were the joint property of the family ; and, 
finally, they assert that the High Court was 
wrong in exsluding from the items on whish 
interest was payable a sum of Ks, 7,000, 
whieh was the subjast of a promissory-note 
held by the plaintiff. 

With regard to the elaim for the general 
assount, this has been refused by both Courts. 
The High Court based their desision upon 
the ground that all the items in respeet cf 
whish the plaintiff was alleged to have been 
guilty of missonduet had been investigated 
and set ont in the Sehedules whish were 
before the oonsideration of the learned 
Judge, who had dealt with them item by 
item as appeared in his judgment, They 
eontinue in those words :— 

"What more sould be dono, even if we 
direet general aseounts, if is diffisulé to 
see,” 

Their Lordships are entirely in agreement 
with this view, The learned Sabordinate 
Judge himself stated that it appeared that 
all possible items of sollection by the first 
plaintiff had been proved as far as possible 
by the indefatigable energy of the defendants 
Nos. laud 3, He also added that he thought 
delay was a good reason for refusing the 
elaim. © Their Lordships think that the High 
Court rightly interpreted the judgment of 
the Subordinate Judge, and that, in substanoe, 
if not in actual words, both Oonrts have 
desided that, in effeot, the asscnnt asked for 
has already been taken and that it would be 
a needless prolongation of litigation and waste 
of «ost if a further aeeount were ordered. 
This aonelusion is the one at whieh their 
Lordships have themselves arrived, and thay, 
therefore, think that upon this point the 
appeal must fail, 

With regard to the Interest, the matter ean 
be briefly dealt with. The High Court have 
sonsidered that 6 per eent, simple interest is 
guffisient. It would require very spesial and 
unusual siranmatanses to induse this Board to 
vary uoh a desision, whioh rests upon disere- 
tion, even though in this matter the view 
of the High Court differed from that of 
the Subordinate Judge as to the way in 
whieh that disaretion shonld be exercised. 
But they may add that if the matter wasa ona 
upon which au independent judgment was 


694 


required, they think that the judgment of the 
High Court was sorrest. 

As to the items elaimed by some of the 
defendants asseparate property, this depends 
upon evidenee and the Courts have different 
as fo its effect. Their Lordships think that 
the judgment of the High Court is sorreat as 
to its interpretation. The first defendant 
asseris that the properly was bought with 
moneys belonging to his wife, and he acsounts 
for these moneys by stating ; — 

My mother in-law gave property to my 
wife just before her death. My wife told me 
of her gift of property to her. I was not 
present at the time,” 

And this is supported by the evidenee of the 
defendant’s brother in-law, whose evidense is 
in these terms:— 

‘My sister sold away her huaband’s pro- 
perties to whish she succeeded. No; aho 
obtained 4 acres from her husband’s family 
for maintenance. She also purehased 10 acres, 
Subsequently, she sold away all the 14 aerea 
of land.” 

The wife was not examined to support 
the claim. It appears that the learned 
Subordinate Judge based his judgment upon 
the view that there was nothing impro- 
bable in the defendants’ wife having inherited 
the amount nesessary for the purchase of 
the property. That would be a potent reason 
if there were substantial evidenee to show 
that sueh inheritanoe had in fast been 
acquired. In their Lordships’ opinion such 
evidenoe is not forthcoming, and they think 
upon this point also the judgment of the High 
Court is sorreot, though it is liable to he 
misunderstood from the form of the judg. 
ment, whieh suggests as a reason that the 
first defendant’s story was eontradiated by 
one of his own witneszes whose evidente 
was inadmissible, This would apparently 
leave the first defendant’s story unehallonged, 
butin truth hia aesount was never snffisiently 
substantiated, and for this reason that elaim 
fails. 

With regard to the last matter of the 
Rs. 7,000, it is extremely diffionlt to extract 
the reasons why the High Court dealt with 
this sum differently from other amourte 
which appesr in the same acaount, though 
in faot it was added asan additional item. 
There is, however, nothing to show their 
Lordehips that it was so dealt with bythe first 
plaintiff as to render him liable to aesount for 
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anything more than the aetual interest that 
he received upon it, but to this extent he is 
assountable, 

Their Lordships desire onse more to repeat 
the warning they have often given, against 
attempting to apply without qualification in 
India the rulesapplieable to striet aseounta 
between trustees and cestuds que trusts that ex- 
ist in this sountry, besause in truth there area 
number of fiduaiary relationships in India 
to whieh these rules sannotin their entirety 
apply. This does not mean that breash 
of established duty should baless severely 
dealt with in India than in this eountry, 
but that there are fidusiary relationships 
whioh do not involve all the duties whieh 
are imposed upon trustees here. The offise 
of manager of a joint family estate affords 
an illustration of this differenee. In the 
absense of proof of direet misappropriation 
or fraudulent and improper saonversion of 
the moneys to the personal use of the manager, 
he is liable to aesount for what he reseived 
and not for what he ought to or might have 
received if the moneys had been profitably 
dealt with. Their Lordships sannot find in 
this oase anything to render the first respond- 
ent liable beyond the extent to whieh 
they have referred. On this point also, exeept 
to the extent above mentioned, the appellants 
fail, 

The next question whioh it is nesessary 
to consider is that which is raised by the 
seaond of these two saonsolidated appeals 
in whieh the defendants Arumilli Ramanna 
and his three sons, Arumilli Ragavudn, 
Arumilli Venkataratnan and Arumilli Sub- 
barayadu, are the appellants, and the plaintiffs 
ara the respondents. The parties are Sudras 
and belong to a family of Sudras of the 
Presidency of Madrae, whieh in general is 
governed by the Law of the Mitakshara. 
Arumilli Ramanna was, as has been oon- 
currently found by the Courts below, adopted 
by the plaintiff, Subbarayadv, as his son 
when that plaintiff was shildless. Ramanna 
was by birth a son of Venkiah, who was 
& brother of that plaintiff. After Hamanna 
had been adopted that plaintiff's sons, Rama- 
murti and Perieah, who are, respestively, the 
second and third plaintiffs, were born, and 
the question to be sonsidered in the second 
of these two eppeals is whether, in the 
Sadra saste in the Presideney of Madras, 
an adopted .son, on partition of the family 
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property, shares equally with a son of his 
adoptive father born subsequently to his 
adoption. The question is an important 
one, and is by no means an easyone for this 
Board to deside. The question depends on a 
texé of the Dattaka Obandrika and on the au- 
thority to be allowed in the Presidenoy of 
Madras to that text. 

So faras ancient text and resognised 
Sanskrit sommentaries on Hindu Law are 
concerned, the earliest authority for the 
proposition that amongst Sudras an adopted 

son, on a partition of the property of the 
joint family, shares equally with a legitimate 
son of the adoptive father, born subsequently 
to the adoption, is that of the Dattaka 
Chandrika. In gestion V of the Dattaka 
Chandrika (“Hindu Law Books”, edited by 
Whitly Stokes, 1665) which deal with "the 
sussession by inheritanse of adopted sons 
lineally and eollaterally,” the commentator, 
after referring to rights of members of a Hindu 
joint family generally toshare ina partition 
of the family property, said: — 

"29. The mode, however, of partition 
between the son of the wife, the son given, and 
the rest and the legitimate sop, whieh has been 
propounded in what preoeded, does not apply 
to the Sudra tribe." 

After some further observations, the som. 
mentator further said:—~ 

"89. Aseordingly, the text subjoined must 
be construed as- referring merely to Sudraa. 
‘A son given being thus adopted if, by any 
ahanoa, a legitimate son should be born 
let them be equal partakera of the father’s 
estate.’ So also in the following text, the 
equal participation of all lawfully begotten 
Sudras having been first propounded, the 
suecession to equal sharss of the other sons 
likewise is subsequently deolared by the 
sentence (‘if there be an hundred sons?) 
oseurring therein. ‘Fora Sadra is ordained 
a wife, of hia own elass and no other. Those 
begotten on her shall have equal shares; if 
there be an hundred sons (the same mode 
of partition shall obtain). If the sentence 
in question be referred to the real legitimate 
son only, the position contained in it being 
obtained from what preseded, its repetition 
would be unmeaning." 

For those statements, as to the right 
amongst Sudras of the adopted son to share 
equally on partition with the subsequently 
horn legitimate son of the adoptive father, 
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the author of the Dattaka Ohandrika did not 
state who his authority was, He quoted a 
text from Vriddha Gautama to tho effeot 
than an adopted son and an after-born son 
share equally, whish is not assepted by the 
Courts in India, or by the followers of the 
Mitakahara, or by the followers of the 
Dayabhaga, as a correct statement of the 
law applisable to all Hindus, and drew his 
inferense that it was applisable to Sudras 
from texts which do not propound any sush 
proposition, and, so far na their Lordships 
understand them, do not suggest the son. 
clusion expressed on this subjest by that 
commentator. 

The Dattaka Chandrika has been treated 
by the Board as a high authority. As early 
as 1816, Lord Kingsdown, then Mr. Pambor. 
ton Leigh, in delivering the judgment of the 
Board in Rungama v. Atchama (4), in refer. 
ense to the Dattaka Chandrika and the 
Dattaka Mimansa, said :— They are written 
on the partisular subjest of adoption; they 
enjoy, a8 we understand, the highest repu. 
tation throughont India,” 

In Oollector of Madura v. Mootfoo Ramalinga 
Sathupathy (5) whish was an appeal from the 
High Oourt at Madras, Sir James Colvile, 
in delivering the judgment of the Board, 
referring to the Dattaka Mimansa and the 
Dattaka Ohandrika, said :—“ Again, of the 
Dattaka Mimansa of Nanda Pandita, and the 
Dattaka Ohandrika of Davanda Bhatta, two 
treatises on the partieular subject of adop- 
tion, Sir William Masnaghten says that they 
are respested all over India; but that, when 
thay differ, the doatrine of the latter ig 
adhered toin Bengal and by the Southern 
Jurists, while the former is held to be tha 
infallible gaide in the Provinses of Mithila 


and Benares." 


It has sinsa then baen ascertained that 
Davanda Bhatta was not the author of the 
Dattaka Chandrika, Sir James Oolvile, in 
the passage above quoted, was referring to 
the authority of the work itself, 

In Sre Balusu  Gurulingaswami v. Sri 
Balusu Ramalakshmamma (6), whiah was 
an appeal from the High Oonrt at 
Madras, Lord  Hobhouse, in delivering 
the judgment of a Board, consisting of 
himself, Lord Maenaghten and Sir Richard 
Couch, said :—" The date of the Dattaka 
Chandrika is not sertain; but it is at all events 
very mash later than the Smritis, and it 
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stands only on the footing of a work by a 
learned man. Messrs. West and Buhler, in 
their valuable work on Hindu law, 3rd Edition, 
page ll, speak thus: ‘The Dattaka Mimansa 
and the Dattaka Chandrika, the latter less 
than the former, are supplementary authori- 
ties on the law of adoption, Their opinions, 
however, are not considered of so great 
importance but that they may be set aside 
on general grounds in ease they are opposed to 
the dostrines of the Vyarhava Mayukha or 
the Dharmasindhu and Nirnayasindhu, This 
is spoken with spesial referenee to Bombay 
or Western India. But both works have 
had a high plaoe in the estimation of Hindu 
lawyers in all parts of India, and, having had 
the advantage of being translated into 
English at & comparatively early period, 
have insreased their authority during the 
British Rule. Their Lordships sannot sonsur 
with Knox, J., in saying that their authority 
is open to examination, explanation, oritisism, 
adoption, or rejestion like any seientifis 
treatises on European jurisprudenee. Sunah 
treatment would nob allow for the effest 
whieh long asseptanee of written opinions 
has upon sosial customs, and it would prob. 
ably disturb recognised law and settled 
arrangements, But, so far as saying that 
caution is required i in asseptinog their glosses, 
where they deviate from or add to the 
Smritis, their Lordships are prepared to 
sonour with the learned Judge." 

In Bhagwan Singh v. Bhagwan Singh (7) 
whieh was an appeal from the High Court 
at Allahabad, Lord Hobhouse, in delivering 
the judgment of a Board, consisting of him- 
self, Lord Maonaghten, Lord Morris and Sir 
Rishard Coush, in referring to the Dattaka 
Mimansa and the .Dattaka Chandrika, said : 


“If there were anything to show that in^ 


the Benares Sehool of Law these works had 
been excluded or rejested, that would have 
tc be considered. But their authority has 
been affirmed as part of the general Hindu 
Law, founded on Smritis as the souree from 
whence all Sehools of Hindu Law derive 
their presepts. In Dostor Jolly's Tagore 
Lecture of 1883, that learned writer says: 
* The Dattaka Mimansa and Dattaka Chand- 
rika have furnished almost exclusively the 
esanty basis on whioh the modern law of 
adoption has been based.’ Both works have 
been reasived in Courts of Law, ineluding this 
Board, as high authority,,,,Lord Kingsdown’s 
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words in Rungama v. Atchama (supra) (4) 
have slready been quoted and those of Sir 
James Colvile in the ease reported in Collector 
of Madura v. Moottoo. Ramalinga Sathupathy 
(5). Aa has been said, Sir James Oolvile 
quotes, with assent, the opinion of Sir Wil. 
liam Maonaghten, that both works are 
respeoted all over, India, that, when they 
differ, the Chandrika is adhered to in 
Bengal and by the Southern Jurists while 
the Mimansa is held to be an infalli- 
ble guide in the Provinees of Mithila and 
Benares. To oall it infallible ia too strong 
an expression, and the estimates of . Suther- 
land, and of West and Babler, seem nearer 
the tine mark; but it is olear that both 
works must be assepted as bearing high 
authority for eo longa time that they have 
besome embeddsd in the general law." 

There san be no doubt that the Dattaka 
Chandrika has been for long, and still is, 
aceepted in the Presidenay of Madras as a 
treatise on adoption of the highest authority. 
It is not primarily & work dealing with rights 
of inheritanse or with rights of oo- -pareenary 
in property acquired by birth or adoption, 
but it does nesessarily deal with  suoh 
subjects as the ocsssion requires. It is not 
known who was the author of the Dattaka 
Chandrika, and the doubt as to its authorship 
makes it impossible to fix with any sertainty 
the date when it was written, bat if is 
believed to be an earlier work than the 
Dattaka Mimanra, which was written by 
Nanda Pandita, who is known to have lived 
about 500 years ago. When the Datteka 
Chandrika was first aceepted in Southern 
India as an authority on the law of adop- 
tion, it would probably be impossible LOW 
to ascertain. It, however, appears to their 
Lordships that it does not necessarily follow 
from the fast that the Dattaka Chandrika 
has been long acespted in Southern India as 
& high authority on the law of adoption that 
comments and propositions, apparenily then 
novel, eontained in it, if not based upon 
anoient texts whieh ean with some certainty 
be identified, have been aosepted by the 
Hindus of Southern India as part of the Hindu 
Law. It thus besomes necessary to ascertain, 
if possible, whether the rule propounded for 
the first time, it is believed, in paragraphs 
Nos. 29 and 532 of seotion 5 of the Dattaka 
Ohandrika, whioh have been quoted above, 
ever was aecepted and aeted upon by the 
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Hindus of the Presideney of Madras as Hindu 
Law. 

Mr. W. Masnaghten, in his "'Prineiples 
apnd Preeedents of Hindu Law," which was 
published at Caleutta in 1829 and is a re- 
eognised authority on Hindu law, said at 
page 70 of Volume I: ‘ Where a legiti- 
mate son is born subsequently to the adop- 
tion, heand the son adopted inherit together, 
but the adopted son takes one-third, 
sesording to the law of Bengal, and one- 
fourth, aesording to the dostrine of other 
Sshools.” In a noteto that passage, Mae- 
naghten stated; “It ia laid down in the 
Datiaka Ohandrika that, in the ease of Sudras, 
if a legitimate son be subsequently born, he 
in entitled to an equal share only with the 
adopted son, and this rule prevails aesord- 
ingly in the Southern Provinaes." 

It has been saggested, in referense to his 
note whieh has been quoted, 
William Macnaghten, when he wrote his 
book, had no spesial knowledge of the law 
affesting Sudras in the Presidenoy of Madras, 
but even if that suggestion is well founded, 
it eannot be suggested that Sir Thomas 
Strange, when he wrote his well-known 
book on Hindu Law, whish was published in 
1830, did not know what was the then aosept- 
ed law in the Presideney of Madras as to 
the rights of an adopted son amongst Snadras. 
Sir Thomas Strange had been Chief Justise 
of Nova Seotia ; be sommensed his judioial 
experienee in India in 1798, when he was 
appointed Heoorder of Madras, and besome 
a celebrated Indian Jurist. He was Chief 
Justice of the Supreme Court at Madras 
from 1800 unti 1817. Ab page 99 of 
Volume 1 of his " Hindu Law” in referenee 
to the right of inheriting on the deaih of a 
Hindu father, Sir Thomas Strange stated:— 
" Among Sudras, in the same event (the 
death ‘of the father), the after born son and 
the adopted son share equally the paternal 
eatate.’ That statement . was doubtless 
based ou the text of the Dattaka Ohandriks 
whieh bas been quoted. Sir Thomas Strange 
knew that, according to Hindu Law as appli- 
sable to the twiee born elasses, the share to 
whieh. an adopted son would ba entitled 
on partition would be less than the share of 
the legitimate son born to the adoptive 
father subsequently to the adoption, and he 
would not have stated that amongst Sudras 
those sons would take equal shares if, from 
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his judieial experiense in Madras, he had any 
doubt that the rule propounded in the 
Dattaka Chandrika had not been scsepted 
and asted upon in the Presideney of Madras, 

The earliest reported case in tha Presi- 
deney of Madras, so far as their Lordehips 
are aware, in whieh this question as to the 
right amongst Sudras of the adopted son 
to share equally in the property of a joint 
family with the subsequently born legiti- 
mate son of the adoptive father was mention. 
ed, same on appeal before the High Court at 
Madras in 1883. In that oase | Raja v. 
Subbaraya (1)], the plaintiff sned for parti- 
tion and to recover from the defendant one- 
half of sertain moveable and immoveable pro- 
perties on the ground that he was an adopted 
son of the deseased undivided brother of the 
deaeased father of the defendant. The 
parties were Sudras, and the defendant son- 
tended that the plaintiff was entitled to one- 
fifth only of the estate, aud that he, the de. 
fendant, was entitled to four-fifths under the 
Hindu Law. In that ease Turner, C. J., and 
Muttuawami Aiyar, J., on appeal, delivered 
the following jud gment:— 

“There is no valid ground for the eonten- 
tion that, if the adoption be proved, the 
plaintiff should take but a fifth share. By 
representation the adopted son takes the 
share whieh his adoptive father would be 
entitled to take on partition, With all 
deference to the authority of the High Court 
of Caleutta in Raghubanund Doss v. Sadhu 
Ohurn Doss (13), we dcutt whether the 
passage in Dattaka Chandrika, seetion 5, 
paragraph 25, even with the addition 
suggested, has been sorrestly interpreted. 
If there be sueh a spesial rule as ia suggest- 
ed, it is not applicable at all events to Sudras, 
among whom the adopted son is deelared 
entitled to take an equal share with a legiti- 
mate son who is born subsequently to the 
adoption. We agree with the Judge that 
the plaintiff would take his father’s share, a 
moiety, if he were really adopted.” 

It bas been objected, and eorrestly, that 
the dictum in that ease that, amongst Sudras, 
an adopted son is entitled to take an equal 
sbare «n partition with a legitimate son 
born subsequently to the adoption, was not 
necessary to the desision of the appeal then 
before the Madras Court, and that the 
opinion on that subjeat expressed by Turner, 
O., J., and Muttuswami Aiyar, J., must be 
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regarded as obiter. Nevertheless, it was the 
opinion of the then Chief Justiae of Madras, 
who was an able and eareful lawyer, and of 
Mr. Justioe Mattuswami Aiyar, who was a 
member of a Brahmin family of the Madras 
Presidensy, and who earned for himself the 
well-deserved reputation of being one of the 
most assomplished and reliable lawyers in 
India in sases involving a knowledge of 
Hindu law, That opinion of those learned 
Judges, although strictly it was an obiter 
dicium, was deserving of respect, aud was 
probably expressed in answer to some argu. 
ment of Counsel in the oase, If the rule pro- 
pounded in the Dattaka Chandrika that, 
amongst Sudras, the adopted son and the 
subsequently born legitimate son shared 
equally had been seriously questioned in the 
Presideneoy of Madras, it is impossible to 
believe thet Mr. Justieo Muttnswami Ayyar 
should in 1883 not have been aware that the 
rule had not been assepted and asted upon in 
that Presidenoy as oorreat. 

The next reported sase relating to Sudras 
in the Madras Presidency, of whish their 
Lordships are aware, in whieh the rale in 
question here of the Dattaka Chandrika was 
sonsidered, is that of Karuíurt Gopalan v. 
Karuturt Venkata Raghavulu (9) whish came 
on appeal before the High Court at Madras in 
. 1915. In that case the parties were Sudras, 
and the plaintiff, who was the respondent to 
the appeal, had been adopted in 1898 by one 
Venkana, a Sudra, who died in 1902 leaving 
him surviving the plaintiff, the first defendant, 
who was the legitimate son of Venkana, born 
to him subsequently to the adoption of tha 
plaintiff, and his widow, who was the natural 
mother of the first defendant, and was the 
second defendant. Daring the minority of 
the plaintiff and the first defendant, the 
widow managed the estate. The plaintiff 
attained majority in 1907, and brought the 
suit in 1910 for partition and delivery to him 
of half of the family estate, alleged mis. 
management of the estate by the widow and 
misappropriation by her of portions of the 
eatate for the benefit of the firat de- 
fendant, aud slaimedan assount. The first 
defendant, through his mother as his guard- 
ian, pleaded, amongst other things which 
aro not material to the question to be 
eonsidered hers, that the plaintiff, as an 
adopted son, was entitled only to a fifth share 
of the estate, and that he, the first defendant, 
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was entitled to the remaining four-fifths. 
The suit was tried by A. Sambamurti Ayyar, 
a Hindu, the then Subordinate Judge of 
Rajahmundry, who deoreed to the plaintiff 
a half share in all the family properties, and, 
finding that there had been malvarsation of 
the estate by the seaond defendant for the 
benefit of the first defendant, made a deoree 
for restitution. 


It is to be observed that the learned Hindu 
Snbordinate Judge who tried that suit in 
or.after 1911, must have believed that in the 
Presidensy of Madras the rule of the Dattaka 
Ohandrika, that amongst Sudras an adopted 
son was entitled to share equally on a 
partition with the subsequently born legiti. 
mate son of the adoptive father, was the rule 
to bs applied in the Presidenoy of Madras in 
eases in whieh the parties were Sndrae. The 
appeal from that deeree of the Subordinate 
Judge of Rajahmundry same before Wallis, 
O. J., and Seshagiri Ayyar, J. Seshagiri 
Ayyar, J., wrote the judgment, with whish 
Wallis, C.J., sonourred. The learned Judges 
of the High Conrt held that they were not 
bound by the opinion on the question of the 
right amongst Sudras of an adopted: son to 
share equally with thesubsequently born son 
of the adoptive father inthe property of the 
joint family whieh had been expressed by 
Tarner, O. J.. and Muttuswami Ayyar, J., in 
Raia v. Subbaraya (1), on the ground that the 
opinion was obster and on the ground that the 
attention of those learned Judges had not 
been drawn to the oase of Ayyavu Muppanar 
v. Niladaichi Ammal (12), and, having oon- 
sidered some ancient texts and theMitakehara, 
eame to the sonolusion that the rule propound- 
ed on this subjeat in the Dattaka Ohandrika 
was not binding upon them and that the 
dictum based on the authority of the Dattaka 
Chandrika should not be followed. ; 


As the referense in the judgment of 
Seshagiri Ayyar,J., in Karuturt Gopalan v, 
Karuturt Venkata Raghaculu(9) to the decision 
in Ayyavu Muppanar v, Niladatchi Ammal 
(12) suggests that if that deaision had been 
brought, in 1883, to the attention of 
Turner, C.J.. and Muttuswami Ayyar, J., in 
Raja v. Subbarayi (1) they would not 
have expressed the opinion that, amongst 
Sudras, the adopted son is entitled to take an 
eqaal share with a legitimate son who is born 
subsequently to the adoption, ib is nesessary 
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to sonsider that sase. The ease of Ayyavu 
Muppanar v. Niladaichi Ammal (12) same 
on appeal to the High Court at Madras in 
1862, 


The parties fo the suit were Hindus, but 
it does not appear whether the parties were 
Sudras ; all that is stated is that “the parties 
were of a elass nob stristly bound by the 
requirements of the Hindu Law." Probably 
they were Sudras. The plaintiff had brought 
his suit for one-fourth of the estate of Ayyaru 
Muppanar, deceased; the defendant, a minor 
appearing through his mother as guardian, 
was a son of Ayyarn Murpanar, born after 
the adoption. The main questions aon. 
sidered were, whether the adoption bad in 
faot been made; whether, if made, it was 
a valid adoption; whether a son, adopted 
or begotten, sould elaim maintenase 
until put in possession of his share of the 
anaestral estate, and whether, as against an 
adopted son suing for his share of the 
anees^ral estate, the law of limitation does 
not begin to run until the allotment of sneh 
share had been demanded and refused, The 
question as to whether the adopted son was 
entitled to more than one-fourth share does 
not appear to have been raised or sonsider: 
ed. Strange and Frere, JJ., oonsidered 
Chapter I, sestion XI, paragraph 24, of the 
Mitakshara and desided that the estate 
should be divided into five portions, of 
whieh the begotten son should have four and 
the adopted son one. The Dattaka Chand. 
rika was not, so far as appears, alluded to. 
Even if it be assumed that the parties were 
Sudras, their Lordships are unable to regard 
that sase as an authority on the question 
whish was before the High Court at Madras 
in Karuturt Gopalan v. Earuturt Venkata 
Raghavulu (9), and whieh has ta be con 
sidered in this appeal, 


In the present sase, the subjeet of thia 
appeal, the suit was brought in the District 
. Court of Godavari on the 26th November 
1908 ; it was transferred to the Court of the 
Subordinate Judge of Rajahmundry. The 
Subordinate Judge who tried the suit was 
A. Sambamurti Ayyar, and he delivered his 
judgment in it on the 13th Desember 1913, 
There were six issues framed, but the material 
question, so for as the second of these 
appeals ia a»ngerned, relates to the share to 
whieh the adopted son and through him his 
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sons were entitled on partition of the family 
property, The plaintiffs were Arumilli 
Sabbarayadu and his two minor naturally- 
born sous. The defendants Nos. 1, 2 and 3 
ware sons of Veukiah who had been the only 
brother of the plaintiff, Arumilli Subbara- 
yadu; defendant No. 5 was a son to defend. 
ant No. 1; defendant No. 6 was a son of 
defendant No, 2; defendant No, 4 was the 
adopted son of the plaintiff Arumilli Sub. 
barayadu, but was desoribed in the plaint as 
& son of Venkiah, and defendants Nos. 7, 8 
&ud 9 wera the minor sons of defendant 
No, 4 The other defendants are immaterial 
so far as the sesond of these two consolidated 
appeals is sonserned. In the plaint the 
adoption by the plaintiff Arumilli Subbara- 
yadu of Arumilli Ramanna, defendant No. 4, 
was ignored, and it was alleged in the plaint 
that, the "plaintiffs, are entitled to a half 
share in the entire family property and the 
defendants Nos. 1 to 9 are entitled toa half 
share.” In the written .statement of the 
defendants Nos. 1, 2, 3, 5 and 6 it was alleged 
that the plaintiff, Arumilli Subbarayadu, had 
adopted the defendant No. 4, Arumilli Raman. 
na, as his son in 1896, In the written state- 
ment of the defendants Nos, 4, 7, 8 and 9, who 
are the appellants in the sesond of these 
eonsolidated appeals, it was alleged that the 
plaintiff, Arumilli Subbarayadu, had adopted 
the defendant No, 4, Arumilli Ramanna, 
in 1896 and that, as an adopted son, he waa 
entitled to an equal share along with the 
plaintiffs, 


The fact and the validity of the adoption 
were disputed, but the Subordinate Judge, on 
the elearest evidense, found that the adoption 
was proved and, was valid, and, having ao 
found that icsue, he in the thirtieth Paragraph 
of his judgment recorded hia finding as to 
the share in the family property whieh the 
defendant No. 4 as an adopted son in the 
Sudra family was entitled to, thus ;— 


"80. As regards the share to whieh the 
fourth defendant should ba entitled ascording 
to law, there is practisally no dispute. The 
parties belong to ihe Sadra oaste and the 
law is clear that, amongst the Sudras, the 
adopted son shares equally with the sub. 
sequent born Aurasa sons [see Raja v. Sub. 
baraya (1) and AVIIT Madras, pp. 499 
and 435.] Thus, the first plaintiff's bransh 
consisting of plaintiffs Nos, 1 to 3 and 
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the fourth defendant, will have to divide 
amongst themselves a half bara of the 
family property and the fourth defendant's 
share therein would, therefore, be one eighth 
of the whole property. This is my finding on 
Issue No. 1 (a)." 


It may be mentioned that their Lordships 
have been unable to ascertain what was the 
oase whieh the Subordinate Judga referred to 
and reported in ^" XVIII Madras, p. 
422 and 435." That judgment of the 
Subordinate Judge was delivered on the 13th 
Desember 1913, and itis to be notised that, up 
to that date, the plaintiffsdo not appear to have 
sontended that, amongst Sudras, an adopted 
son was not entitled to share on partition of 
the family property equally with the legiti- 
mate sons of the adoptive father born 
subsequently to the adoption, They appa- 
rently raised that point for the first time in 
their memorandum of appeal to the High 
Court on the 24th Marsh 1914, The judg. 
ment of the High Oourt appears to have 
been delivered on the 13th Ostober 1916, 
Their Lordships do not know when the appeal 
tothe High Court in Karuturt Gopalan v. 
Karuturt Venkata Raghavulu(9) was presented, 
the appeal tothe High Oourt in that case was 
heard in August and September 1915. That 
was an appeal from a decree of the same 
Subordinate Judge, 


The learned Judges, Ayling and Srinivasa 
Aiyangar, JJ., who heard the appsal to the 
High Court in thia present suit, briefly dealt 
with the rights of an BADHÉ 800 amongst 
Sudras as follows :— 


“As to the share of the dani son, it has 
been desided now that the fast of the adopted 
son being a Sudra does not give him an 
equal share with the natural born gong, 

Karuturt Gopalan v, Karuturt Venkata Ragha. 
vuln (9) . The dictum in Raja vy, Subbarcya 
(1) whish has been followed by the lower 
Court has been disapproved in that sase...... ; 
The fourth defendant's share will, therefore, 
be altered to one-thirteenth of one half of 
the family property.” 

From the decree of these learned Judges 
this appeal has been brought, 

The inference whieh their Lordships draw 
from the materials before them is, that the 
rule of tha Dattaka Chandrika that, ona 
partitioneof the joint family property of a 
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Sudra family, an adopted son is entitled io 
Share equally with the legitimate son born to 
the adoptive fathar  subsequantly to the 
adoption had been accepted and acted npon 
for af least more than a eentury io the Pre- 
sidensy of Madras, as the law applicable in 
such cases to Surdras until the law on that 
gubjeat was disturbed in 1915 by the decision 
of the H'gh Court at Madras in Karuturt 
Gopalan v. Karuturi Venkita Highavuiu (9). 
It also appears to their Lordships that that 
rule of the Dattaka Chandrika, although not 
supported by any ancient text of the Smritis 
or by the Mitakshara, is not insonsistent, so 
far as Sadras are sonssrned, with the Smritis 
or the Mitakshara, 

What has been said in the preceding 
paragraph is sufficient to dispose of the 
second of these consolidated appeala from the 
High Court at Madras, but as the Dattaka 
Ohandrika is considered in Bengal as a high 
authority it will be satisfactory to eonsider 
what view has been expressed by the High 
Cours at Oaloutta about the rule of the 
Dattaka Ohandrika as to the right of an 
adopted son in a Sadra family to share 
equally on a partition of the joint family 
property witb a legitimate son of the adop- 
tive father born subsequently to the adoption. 
The latest case of whieh their Lordships are 
aware in whieh the subjeot was discussed in 
the High Court at Oalentta was that of 
Astta Mohan Ghose v. Nerode Mohan Ghose (3) 
whioh same on appeal before Chaudhuri and 
Newbould, JJ., from a-desree of the 3)th 
Maroh 1912, of Babn Kunja Behary Gupte, 
Additinal Sabordiuate Judge of Birbhum, who, 
having found that the parties were Sudras, 
held that the adopted son was entitled to 
share equally with the after-born natural 
gon. The learned Judges of the High Oourt 
say: Olear authority for the proposition 
(the right of a Sadra’s adopted son to 
share equally with the after-born legiti- 
mate son) is to be found in the Dattaka 
Chandrika (seo V, sestions 29 to 32). The 
Dattaka Ohandrika ia a work of undoubted 
authority in Bengal.........(n Baramanund v, 
Krishna Oharan Patnaik \2) a Baneh of this 
Court assepted the law as laid down in the 
Dattaka Obandriks on this poin*.....,... There 
are no other decided easescxaotly on the point 
(in the High Court at Oalentta). We feel 
bound to attach great weight to the fast that 
those decisions have remained unchallenged 
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for over thirty years.” The learned Judges 
then considered some texts of Manu, Yajna- 
valkyaand the Mitakshara, and some other 
commentaries, and sonsluded as follows: 
" Having regard to the above, we eannot say 
that the Dattaka Chandrika has in any way 
deviated from the Smritis." The judgment 
is a long one, as it also dealt with several 
other matters which do not affeot the ques- 
tion here, 

The result is, that interest astually reosived 
on the sam of Rs, 7,000 must boe allowed, 
and to this extent the decrees must ba varied, 
but subject thereto the firat appeal must be 
dismissed. The slight alteration doss not 
deprive the respondents who appeared their 
right to the costs, 

The Seaond Appeal (No, 19 of 1919) must 
be allowed. The desree of the High Court 
must be set aside with sosts so far as it varied 
the declaration in the decree of the Court of 
the Subordinate Judge as to the shares to 
whieh the parties are entitled, whish last- 
mentioned deeree must fo that extent be. 
affirmed and restored. 

The appellants in the first appeal will pay 
the eosts of the first three respondents who 
along appeared, and the respondents in the 
second appeal will pay the appellants’ aosts 
of that appeal. | 

Their Lordships will humbly advise His 
Majesty accordingly. 

Appeal No. 19 allowed. 

Solicitor for the Appellants.—Mr. 
Dalgado. 

Soliaitor for the Respondents.— Mr, Douglas 
Grant. 


E. 


LOWER BUMA CHIEF COURT. 
Civit First APegAL No, 82 or 1919, 
May 19, 1920. 

Present: Sir Daniel Twomey, Kr., Chief 
Judge, and Mr. Justice Robinson, 
MA HLAING-—AP»PELLANT 
versus 


P. R, A. R. OHETTY —Rasponpoent, 
Buddhist Law, Burmese—Morigage by husband— 
Consent of wife, proof of —Acqutescence, effect of. 


The question whether subsequent acquiescence by 
the wife in a mortgage of joint property executed 
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by her husband alone would bind the wife depends 
largely on the cirenmstances of each case. [p 702, 
eol. 1. ; 

In mortgages as well as sales by the husband 
of joint property the wife's consent may be pre- 
sumed where the circumstances are such as to show 
that the husband is acting as the wife's agent, and 
the husband, ostensibly with the wife's assent, 
manages the business of the family on behalf of 
both fp 702, col, 2.] 

Where ib was found that the husband had been 
carrying on his business chiefly in association with 
his lesser wife and thatthe lands mortgaged by 
him had been under the exclusive contract of his 
elder wife: 

Held, that the consent of the elder wife to tho 


a aee could not properly be presumed, [p, 702, 
col, 2, 


Mr. Haikar, for the Appellant. 
Mr. Das, for the Respondent. 


JUDGMENT.—The respondent, Ohetty 
firm, sued on two mortgages dated Oetober 
1913 and June 1916, of eight pieses of land 
measuring 167-40 acres in all, the mortgagors 
being Maung Tun E and hia lesser wife Ma 
Pwa Obon. Ma Hlaing, the appellant, was 
joined as third defendant, althongh she was 
not a party to the mortgages. She is Maung 
Tun Ws elder wife and the plaintiff states 
that, though not interested in the mortgaged 
property, she is joined as defendant because 
the money. borrowed by Tun E was for 
her benefit also, and she is equally liable 
to re-pay. 

Maung Tun E and Ma Pwa Chon confessed 
judgment. Ma Hlaing in her written state. 
ment set up the defense that she had been 
divoraed from Tun E as she objested to live 
with him after he took his lesser wife, and 
that the two largest pieces of land, aalled 
Linzwe Mezali and Potilok, measuring 99 
gares in all, were allotted to her as her share 
of the joint property at the time of the 
diyores. She denied all knowledge of the 
mortgages and denied any liability under 
them and she pleaded that the two above 
holding: belonged to her. In the osourse of 
the trial of the suit, she reseded from the 
position taken upin her written statement 
and waived her contention that there was a 
divorse and a division of the joint property. 
She set up the defanee, however, that her 
share in the two holdings Linzwe Mezali 
and Potilok was not affeeted by the mortgages 
as she was not a party to them. 


The Distriot Court found that she was 


bound by the mortgages. The learned Judge 
held that, even if she did not know at the 
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time of the execution she subsequently 
asquiessed in the transactions as shown by 
her sondnot in going with Tun E and trying 
to effect a sompromise with the Chetty for 
Rs. 10,000. The Judge relied on the ease of 
Maung Twe v. Ramen Ohetty (1) as an author. 
ity for the proposition that "sush aots of 
husbands with the eonsent or asquieseence of 
the wives bind the latter in mortgages though 
not in sales." 

On the evidence it eannot be held that 
Ma Hlaing sonsented to the mortgages at 
the time or knew about them, Her husband, 
Tun.E, says that she did not know about 
the first mortgage, but he told her about 
it a month afterwards and she ssid nothing. 
He did not tell her about the seaond mortgage. 
He also states that he sonsulted Ma Hlaing 
before mortgaging the land and asked her to 
some for the purpose, She refused to some, 
and she refused to give the tax receipts so he 
had to mortgage with old tax reseipts and not 
with the resent onss, It is slear that she 
was noton good terms with her husband and 
his lesser wife at the time and, if these 
two holdings were allotted to her for her 
separate maintenanee, as seems probable, 
it is not likely that she would have agreed 
to mortgage them, Tun E admits that Ma 
Hlsing paid the revenue on these lands, 
and that she kept the surplus inoome of the 
land. 

Even if we accept the evidence that Ma 
Hlaing joined Tun H in trying to effeet 
the sompromise with the Ohetty, I think 
the Distriet Oourt was not justified in regard- 
ing her eonduot in that matter as acquies- 
eence in the mortgages. But even if it is 
regarded as asquiessenoe, the ense of Maung 
Twe v. Ramen Ohetty (1) does not go so 
far asthe Judge remarks. That ease merely 
desided that, even where a wife consents 
to or aequiesaes in a mortgage, the pre: 
sumption does not arise that she also assents 
to a sale of the property, nor should apparent 
gaquiessence subsequent to the sale be 
regarded as proof of eonsenb by the wife 
to sush sale. The learned Judges left open 
the question whether subsequent asqui- 
essence by the wife in a mortgage of joint 
property exesuted by ber husband alone 
would bind the wife. It would, in our opinion, 


(1) LL. B, R, 1, 


depend largely on the sireumstances. In 
mortgages, as wall as sales, it appears to 
us that the oirseumstanaes must bs sash 
as to show that the husband is acting as 
the wife’s agent, and the husband ostensibly 
with the wife’s assent manages the business 
of the family on behalf of both. In that case 
consent may be implied vide Ma Nyein Thu v. 
Murugappa Chetty (2), also Ratana v, Kuma. 
rappa Ohetty (3), In the present case, where 
the husband appears to have been earrying 
on his business shiefly in association with his 
lesser wife, and the lands in question appear 
to have been under the exelusive control of 
the elder wife Ma Hlaing, the aonsent of Ma 
Hlaing to the mortgages eannot properly be 
presumed, 

We, therefore, allow tho appeal and direst 
that the deeree of the Distriet Court shall 
be modified by adding a deslaration that 


the appellant Ma Hlaing’s interest in the 
Linzwe Mezali and  Potilok landa is not 
affested by the morigages. We do not 


deside the extent of the appellant’s intereat 
in the properties. One of them is shown to 
be payin of Tun E and the other leftetpwa of 
Ton E and Ma Hlaing. The sosis of the 
appellant in both Courts will ba borne by 
the respondent, 
Appeal allowed, 
(2) 20 Ind. Cas. 341; 6 Bur, L. T, 118. l 
(3) 8 Bur, L. R. 319. 


PRIVY COUNCIL, 
ÅPPEAL FROM TAH Patna Hiau Ooort. 
December 10, 1920, 

Present: —Lord Buokmaster, Lord Phillimore, 
Mr. Ameer Ali and Sir Lawrenee Jenkins, 
MAHARAJ BAHADUR SINGH— 
APpPELLART 
versus 
BALCHAND CHOWDHURY (sUBSTITUTED 
rog PURAN OHAND) AND OTHERS— 


RESPONDENTS. 
Covenant for grant of land at future uncertain date 
~u Covenant, whether running with land~Rule against 
perpetuities—Covenant, whether enforceable, 
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A covenant to grant land free of cost for build. 
ing purposes at some future uncertain date, is not 
& covenant running with the land and offends the 
rule against perpetuities, and is not, therefore, 
enforceable against the covenantor or his assignees. 


Appeal from a desree of the High Court 
of Patna, dated the 5th May 1916, reversing 
a deeree of the Judicial Commissioner of 
Chota Nagpur, dated the 27th June 1912, 
setting aside a deeree of the Munsif of 
Giridib, dated the 24th June 1911. 

Messrs, De Gruyther, K. O., and Hyams, for 
the Appellant. 

Messrs. A. M. Dunne, K. O„ and Brown, 
for the Respondents, 


JUDGMENT, i 

Los» BUOKMASTHR,— Their Lordships do not 
desire to hear Counsel for the respondents in 
this ease for, having given full regard to the 
facts stated and arguments advanosd on behalf 
the appellants, they Gnd themselves unable 
to advise His Majesty that the appeal should 
be allowed. . 

The ease is interesting; it arises out of a 
elain by a religious body known as the 
Sitambri Jains to use for their worship a 
hill known as the Parasnath Hill, whieh 
appears to have been eonseorated by use 
extending over many years for their rites 
and seremonies. No qnestion, however, arises 
in this appeal as to any title acquired by 
this long user, for this dispute had already 
arisen and was settled by an agreement made 
on the 16th May 1872; it is only on the 
terms of this agreement that the present 
appeal depends. The agreement was in two 
parte—signed, in the one sase by Raja Sri 
Parasnath Singh, and in the other by the 
Honorary Manager of the Sitambri Jains 
Soeiety. The general effeot of these doeu- 
ments is, that the Raja for good consideration 
agreed that the Sitambri Jains shonld in no 
way be hindered in the sonduot of their 
seremonies, and that a joint arrangement 
should be made by whieh the various offer- 
ings from people who took part in those 
religious ceremonies should be oollested and 
preserved, and disposed of in the manner 
that the agreements provide, and in order 
further to seaure the Jains there was a 
special provision inserted in those agreements, 
whieh oauses the present dispute, In the 
doeument that was signed by the Raja the 
agreement took this form:— 

"that if the Sitambri Jain Sooiety shall 


require any plase on Parasnath Hill and 
below thereof at Madhuban for eresting 
Mandir and Dharamsala, and for doing repairs 
and making brioks for the said purpose, in 
that ease I and my heirs shall give for mak. 
ing Mandir, Dharamsala and brioks, land, 
stones from the hill and timber, free of costs, 
and if I and my heirs refuse to give, in 
that ease the Sitambri Jain Sosiety shall 
take the same of its own power." 


In the counterpart, this provision took 
this form; that the Raja agrees to allow the 
Sitambri Jains’ Sooiety " to build and repair 
temples and Dharamsala on the hill, and to 
give us [2.e., the Sitambri Jains] lands free 
of eharge, which will be required for mak. 
ing brioks." The Jains have attempted to 
enter under those provisions, and to ereot a 
temple, but they were sonfronted with eertain 
people who olaim that they have a right to 
the spot on which the temple was to be 
ereoted, whieh arises in this manner, After 
the date of the compromise the Raja granted 
a lease on the 14th April 1902, to the 
Ranee, and she in turn granted, on the 7th 
June 1910, a further lease to the defendants, 
the respondents in these proceedings. For 
the appellants, therefore, to susseed ib is 
essential to show that this agreement created 
in them some present estate or interest 
whieh would prevent the Raja from having 
made the grant, That could only be effected 
by reading the compromise as ereating in tho 
Jains Society a grant in perpstuity of tha 
Parasnath Hill. This cannot, however, be 
supported, besause, subject to the provisions 
of the agreement, the Raja is left in sontrol 
of the hill, and the Raja has power from time 
to time to dispose of sueh portions as he 
thinks fit, and it would be impossible to 
challenge the right of any person who took 
under him unless it sould be shown that the 
eovenant upon which the appellants rely was 
a covenart which was, in the sirsumstanses, 
enforeeable, not merely against the Raja, 
but against his assignees. Such a eovenant 
as this does not, and s&nnot, run with the 
land, and sould not be co enforsad. Farther, 
if the sase be regarded in another light— 
namely, anagreement to grant in the future 
whatever land might be selested as a site 
for a temple—as the only interest ereated 
would be one to take effest by entry ata 
later date, and as this date is unsertain, the 
provision is obviously bad as gffending the 
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rule sgainst perpetnuities, for the interest 
would not then vest in prasentt, but would 
vest at the expiration of an indefinite time 
whioh might extend beyond the expiration 
of the proper period. 
ES For these reasons, in their Lordships’ 
opinion this appeal fails, and they will 
humbly advise His Majesty that it should 
be dismissed with oosts. 
_ Appeal dismissed, 
. Solisitors for the Appellant : —Mesars. 
Barrow, Rogers and Neville. 

Solisitor for the Respondent:—Mr, H, S. L. 
Polak. 


LOWER BURMA CHIEF COURT. 
Oivin Misce.tangous APPnAL No. 27 or 1918. 
May 28, 1918. 

Precent:—Sir Daniel Teomey, Kr., Chief 
Judge, and Mr. Justiee Ormond, 
SADAYAPPA OHETTY—— APPELLANT 
versus 
ANAMALAI OHETTY AND ANOTHER 
— RESPONDENTS, 

Oivil Procedure Code (Act V of 1909), s. 161— 
Iuecution of decree-—Decree, whether can be transferred 
to Native State—Inherent power of Court, 


There is no provision in the Civil Procedure 
Code anthorising Courts in British India to transfer 
their deorees for execution toa Court ina Native 
State. But there is nothing to prevent the trans- 
mission of certified copies of the necessary docu- 
ments tosuch a Court to enable it to execute the 
decree under any powers conferred by the Legis. 
lative authority of its own State. Section 15! of the 
Code of Civil Procedure is wide enough to cover 
this procedure, and it is & proper course to pursue 
where a State has intimated its willingness to have 
decrees of Courts in British India exeouted in the 
Courts of the State, 


Mr. Leach, for the Appellant. 

Messrs, Lentaigne and Mr. A. B, Banerji, 
for the Respondent. 

JUDGMENT.—The respondent applied to 
the Judge on the Original Side of the Court 
to have his deeree against the appellant 
transferred to the Pudukotta Ohief Court for 
exesution and it was sent aeeordingly. The 
appellant applied to have the exeeution 


INDIAN OASHR. 


[1921 


stayed, and the Judge on the Original Side 
requested the  Pudukotta Court to ‘stay 
exesution. Subsequently, the Judge on the 
Ociginal Side, on the application of the 
respondent, allowed the exesution to proosed, 
In appeal from this order, Mr. Leash for the 
appellant (the judgmont-debtor) urges that 
a Court has no power under the Code of 
Civil Prossdure to transfer a desres for 
execution to a Court ontside British India, 
and sannot even send the requisite dosumenta 
to suh a Court for the purposs of exeeu: 
tion, 

It is trus that there is no provision in 
the Code authorizing Courts in British India 
to transfer their desrees for execution to a 
Court in a Native State. But thera is, in 
our opinion, nothing to prevent the trans- 
mission of eertified copies of the nesessary 
doouments to sueh a Court to enable it to 
exeoute the desrea under any powers 
conferred by the Legislative authority of ita 
own State. It appears to us that seation 151 
of the Code of Civil Proaedure is wide 
enough to sover this procedure, and that it 
isa proper course to pursue, when, as in the | 
sasa of Pudukotta, the State has intimated 
its willingness to have desress of Courts in 
British India exeauted in the Courts of the 
State. We are supported in this view by the 
opinion of the learned Chief Justices of 


Madras in the Full Benah oase of Peirco 


Leslie $ Oo. v., Perumal (1). It is not 
necessary for us to deside whether the 
transfer of documents to a Court outside 
British India in the manner indieated above 
would or wonld not have the full legal effest 
of a transfer for exeaution under the provi: 
sions of the Code of Civil Procedure, 

The appeal is dismissed with scosts,—Ad- 
vocate’s fess three gold mohuras. 


Appeal dismissed, 


(1) 42 Ind. Cas, 294; 40 M. 1069; 38 M. L. J. 130; 6 
L. W. 203; 22 M, L, T. 139; (1917) M. W.N. 712. . 
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PATNA HIGH COURT, 
Dsata Rerersxoa No, d or 1921, 
ChRiMINAL APPEAL No. 19 or 1921. 

February 10, 1921, 

Present :— Sir Dawson Miller, KT., 
Chief Justiee, and Mr. Justice Adami, 
FATU SANTAL-—APEELLANT 
versus 


EMPEROR- Oerosite- PARTY. - 

Child witness— Eye-witness of crime, evidenc: of, 
when to be relied wpon—Oaths Act (X of 1473), 
ss 5, 6, 18— Duty of Judge—Omássion to administer 
oath, effect of— Criminal Procedure Code (Act V of 
1898), ss. 809, 342, 364—8. 309, compliance with, 
manner of —Ss, 842, 364, failure to comply with, effect 
of. ' 


The mere fact that the evidence of the only 
eye-witness of a crime is that of a child six years 
of age,is not & ground for not relying upon it, 
especially when the evidence is given without 
hesitation and without the slightest suggestion of 
tutoring or anything of that sort, and there is corro- 
boration of the evidence in sofar as it narrates 
the actual facts, and of ihe child's subsequent 
conduct immediately afterwards. [p. 708, eol. 2 

Although under sections 5 and 6 of the Oaths 
Act it is the duty of the Judge in all cases to 
administer an oath or affirmation to a witness who 
is competent to give testimony, the omission to 
carry out this duty would not invalidate the pro. 
ceedings or render inadmissible the evidence given. 
[p. 705, col 2.] 

A failure to comply with the provisions of sec- 
tions 312 and 264 of the Criminal Procedure Code 
would vitiate a trial [p. 710, col. 1.] 

It is essential that the questions and answers 
put to the &coused should be recorded at the time, 
that they should be: read over to him in a language 
which he understands and that he should be given an 
opportunity ‘of correcting or adding to them, as 
required by section’ 364 of the Code of Criminal 
Procedure. [p. 710, col. 2.1 i 

In order to comply with the provisions of sec- 
tion 309 of the Criminal Procedure Code, the Judge 
ought to record atthe time in writing the opinion 
actually given in his own words by each of the 
assessors. [p. 710, col. 2.] ; 

Reference under sestion 474, Oriminal 
Prosedure Code, by the Sessions Judge of 
Bhagalpur, and a Criminal Appeal by the 
accused against the aforesaid order, dated the 
19th January 1921, of the same learned 
Judge, sonvisting the asoused under seotion 
302, indian Penal Code, ina trial with the 
aid of the two assessors, 

Mr. 0. M. Agarwalla, for the Appellant, 

Mr. Sultan Ahmed, Government Advocate, 
for the Orown. 

JUDGMENT,—The assused, Fatu Santal, 
was tried before the Sessions Judge of the 
Sontal Parganas ona charge of murdering his 
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wife Phudi, He was found guilty and 
sentensed to death, Tha ease has been 
submitted to the High Court under sestion 
374 of the Criminal Prosedura Code and the 
asoused haa also appealed against the oon- 
vistion, contending in his petition of appeal 
that he was not guilty and that the main 
evidence against him, ezz, that of his niece, 
9, girl of six years of age, who was the only 
eye witness of the ossurrenee, was tutored. 
The ease set up by the evidence for the 
prosecution shortly is, that the aesused and 
hia wife Phudi lived in Mauza Falpahari 
Phudi's sister Kapura, who was a widow, 
lived with her brother Jatu in a neighbour- 
ing village of Birbal Kandan some three 
miles away. With her lived her daughter, a 
child of six years of age, named Raunde, who, 
at the tims of the alleged murder and fora 
few days before, had been staying with her 
uncle and aunt, the asoused and his wife, in 
their house at Falpahari, On the 19th 
Ostober 1920 some time before or about noon 
(there is some diserepaney as to the exact 
time of day) Rauude was returning to her 
own home in Birbal Kandan assompanied by 
her aunt Phudi, the deseased woman, and 
had almost arrived at the village when the 
asoused same up from behind and attasked 
his wife with a deo, a sort of chopper used 
for wood outting, autting her throat and 
Bevering the head from the body. The child 
Raunde way walking somewhat in front of 
Paoudi at the time and, aesording to her 
ev:dence, heard the latter eall out that Fatu 
waa killing her. On seeing what was happen- 
ing Raunde ran to her mother’s house and 
told her that Fatu had murderel his wife. 
The mother and shild then wert together 
to the spot indicated by the latter and found 
Phudi’s headless body lying there. Raunde 
further stated that the acsused ran away 
after the murder. She was sross examined 
bat it was not suggested that she could hava 
been mistaken as to the identity of the 
murderer. 

Kapura, the mother of Raunde and sister 
of the deseased woman, was oalled as a 
witness and corroborated tha story fold by 
the child to this extent that sha stated that 
the shild same erying and running to her 
aud told her that her unsle had killed her 
aunt near the boundary of the village. She 
then went with the shild to the place, whish 
she dassribed as a jungly plasa, and saw tha 
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body of her sister lying fase downwards with 
the head missing and she identified the body 
as that of her sister by the bangles on her 
arms. She then returned home and inform- 
ed her brother Jatu and one Mangal Bantal, 
a eshool teacher, who questioned the shild and 
reaeived the same information, The body 
was afterwards identified by Jatu as that of 
his sister in-law. Information was then 
eonveyed to the Parganait by Jatu and 
Mangal and in the afternoon they went to 
the plase where the body still lay. It was 
allowed to remain there throughont the 
night being guarded by some of the villagers. 
In the meantime, a seareh was made for the 
accused but he sould not be found. On the 


next day the body was sent to the Sub. . 


Assistant Surgeon who oarried out a post 
mortem examination. His evidence shows 
that the head must have been severed from 
the trunk by a sharp edged weapon probably 
by one stroke and there was also an inoised 
wound on the rigbt shoulder measuring 
9'"xl'"x]l'" in a direstion downwards and 
outwards, This would seem to indieate that 
the first blow missed its mark and it is 
eonsistent with the evidence of Raunde that 
the dessased woman salled out that Fatu was 
killing her before she was actually done to 
death. 


About a souple of days later, the asoused 
was arrested by one of the villagers and 
taken to the Parganait and under his dires- 
tions the Parganait went to a plase some- 
where to the northward of the spot where 
the murder was committed and here they 
discovered & human head whieh, however, at 
that time was in a state of desomposition and 
eould not be identified. That in substance 
is the evidense relating to the erime, There 
were other wifnesses who spoke to matters 
whioh happened at a later period, but their 
svidenes is not very material for the purpose 
of considering the ease as presented to us on 
appeal, 


We have referred in detail to the evidense 
bacause, although it is urged that the oon- 
vietion cannot stand on the ground of 
eertain Irregularities in the sonduot of the 
trial, the accused has also appealed asking us 
to set aside the sonvietion on the ground 
that, even assuming that the trial must stand 
the evidence in this partieular ease is not 
sufficient to warrant the eonviction and he 
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contends that the guilt of the aesused, in any 
event, isnot fully establish even if the trial 
was regular in all respests and ought not to 
be set aside on the ground of irregularity. 
It is contended, in the first plaso, that the 
only evidense of any eye-witness of the 
srime is that of the girl Raunde, a shild of 
gix years of age,and thatit would be dangerous 
to rely upon her uneorroborated testimony. 
The learned Sessions Judge, however, stated 
in his judgment, in dealing with this point 
whish was urged before him at the trial, that 
the manner in whiah this witness gave her evi- 
dense showed that she thoroughly understood 
what was doneand what was said to her in 
Court. Her evidence was given without 
hesitation and without the slightest sugges- 
tion of tutoring or anything of that sort. 
Then he sontinues: “All the people son: 
eerned in this oase are Santala and aborigi. 
nies and asa rule, even in distressing matters 
like this, they tell the truth plainly and 
straight-forwardly. I have to hold that the 
greatest reliance must be plased upon tke 
evidence of this witness.” Now, having 
regard to the remarks of the learned Judge 
who had every opportunity of observing the 
intelligense and the truthfulness and 
straight forwardness or otherwise ‘of the 
witness in question, we are not prepared 
to hold in the present instanoe that the 
mere fast that the evidence of the only 
eye-witness of the crime was thet of a ohild 
of six years of age makes it dangerous to rely 
upon her testimony. Again, although 
there is no corroboration of her evidense in 
so far as it narrates the actual facts wituessed, 
there is ample sorrcboration of what she says 
she did immediately after the oseurrenasg, 
Her mother fully sorroborates her story as to 
her sonduct immediately afterwards in som. 
munisating the osourrenes and in subsequent. 
ly taking her to the plase where the body 
lay, Certain slight diserepeneies, sueh as 
the actual time of the murder and the order 
of subsequent events, was also insisted on aa 
destroying the value of the evidenes. The 
ehild said it was about noon when the ossur. 
renoe took place. Acssording to the evidenaa 
of some of the other witnesses it must have 
been some hours earlier. The latter are 
probably more accurate, buf a mistake by a 
shild as to whether it was midday or an hour 
or two earlier is, in our opinion, not of suseh 
importance as to throw diseredit upon the 
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evidence whioh was in other respsots straight- 
forward and unshaken in eross examination. 
The mother also said in her examination-in- 
chief that the brother and Mangal went to 
the plase of the ocsurrenoe before going to the 
Parganait, but she sorrested herself in erosa- 
examination altering the order of these events 
whioh was also the story told by those 
witnesses themselves. The Judge was satis- 
fied that her answer in examination-in shief 
was due to misapprehension of the question 
and that she was a truthful witness and we 
see no ground in that respest for coming to 
the sonelusion that their evidenos was not 
atraight-forward and given to the best of 
their ability. Again, it was alleged that 
there wan no motive for the erime and no 
quarrel between the assused and his wife had 
been proved, but if the evidense of the eye- 
witness of the crime is found to be trust- 
worthy it is not material to prove any motive. 
Therefore, in so far as the matters urged 
before us in appeal are soneerned, assuming 
that the trial was regular and that the 
evidence is admissible, we do not think 
that there is any ground for setting 
aside the verdiot and entering a verdiet of 
saquittal, 

We have aome to the eonslusion, however, 
that there were sertain irregularities in the 
sondust of the trial whieh are of such a 
nature aS to vitiate the whole proseedings 
and make it imperative to set aside the 
verdict. Two points were urged before ua 
in this sonnection by the learned Counsel for 
the defenoe. The first is, that no oath or 
affirmation was administered to the girl 
Raunde in assordanee with the provisions of 
sections 5 and 6 of the Indian Oaths Aat, 1873, 
and that her evidence sould, therefore, not. be 
reaeived. These sestions provide that oaths 
or affirmations shall be made by all witnesses, 
that is, all persons who may lawfully be 
examined, or give, or be required to 
give, evidenee before a Oourt having 
authority to reoeive it, and that, where 
the witness isa Hindu ora Muhammadan, 
or has an objection to making an oath, 
he shall instead of making an oath make an 
affirmation and in every other ease he shall 
make an oath, By sestion 13, however, of the 
- same Aot itis provided that, “no omission to 
take any oath or to make any affirmation, no 
substitution of any one for any other of them, 


and no irregularity whatever, in the form in: 
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whish any one of them is administered, 
shall invalidate any prosaeding or render 
inadmissible any evidense whatever, in or in 
respest of which sush omission, substitution 
or irregularity took plase, or shall affeet the 
obligation of a witness to state the truth." 

The result is that, whereas sestion 5 enacts 
that oaths or affirmations shall be administer: 
ed in all Courts of justise to all persons 
competent fo testify and give evidence, 
geetion 13 provides that no omission to take an 
oath or to make an affirmation shall invalidate 
any proceedings or render inadmissible any 
evidence, in or in respeot of whieh sueh 
omission took plase. Much ingenuity has 
been exeraised in endeavouring to explain this 
apparent antinomy. A view whish has found 
favour in some desided eases is, that sestion 
13 only applies in the oase of an accidental 


or negligent omission or irregularity and 


not in & oase where the omission was the 
result of deliberate  sonsideration on the 
part of the Court. On the other hand, 
in the majority of the deaisions dealing 
with this question, it has been held that 
section 13 applies equally whether the 
omission was deliberate or merely negligent 
or assidentel. In the sase of Queen v. 
Musammat Itwarya (1) two learned Judges 
of the OCaleutta High Court held that 
gestion 13 of the Oaths Ast applied 
equally whether the omission was due to 
the deliberate set of the Court or whether 
it was due to some oversight or noegligense 
on the part of the presiding offiser, although 
it is true that in an earlier ease desided 
in the previous month and reported on 
page 1 of the same volume [Queen v. Anunto 
Ohuckerbuity(2)], the same two Judges had ap- 
parently taken a different view. It is only fair 
to point out, however, that in the earlier 
oase it was not nesessary for them to 
arrive at a oonelusion upon the matter 
besause a desision on that point was not 
necessary for the determination of the ease. 
In the subsequent oase of Queen v. Sewa 
Bhogia (8) a Full Beneh of the Calentta 
High Oourt desided by a majority that 
the evidence of a witness who was 
examined on simple affirmation under the 


1) 22 W. B. Or. 14; 14 B. L. B. 64. 
2) 22 W. R. Or. 1; 14 B. L. R. 295 note, , 
(8) 23 wW. R. Cr, 12; 14 B. L. Ra (F. B.) 294, 
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direstion of the Judgo is admissible as 
evidence, and that the word "omission" in 
section 13 of the Oaths Aot ineludes any 
omission and is not limited to accidental 
or negligent omission, That ease, so far 
as the matter has been drawn to our 
attention, has been followed in more recent 
sases in the Caloutta High Court, One 
of the most recent cases was that of the 
Emperor v, Shast Bhusan Maity (4) a 
decision of a Division Beneh. The head. 
note which expresses the desision come to 
in that ease states, "the omission to adminis: 
ter the oath or affirmation to a witness, 
even if intentional would not, under seation 
13 of the Oaths Ast, render the evidence 
of the witness inadmissible.” And the ease 
further decided that “where the oath or 
affirmation is not administered to a shild 


witness besause the witness: is too young-— into the words of the 


to take an oath or give affirmation, this 
fact alone would not make the witness 
one whose testimony oannot be taken into 
ascount,” 

In the ease of Queen-Empress v. Shava 
(5), the view of the Caleutta High Court 
on this question was followed and it was 
held that the evidence of a girl aged ten 
years was admissible, although that evi. 
dence had been taken before the Trial 
Court without an oath or an affirmation 
having been administered. The same view 
was also taken by the Madras High 
Court in the ease of Golla Ohinna Venkadu 
v. Emperor (6). 


On the other hand, in the ease of Queen- 
Empress v. Maru (7) Mahmud, J., sitting alone, 
disagreed with the majority of the 
Caleutta High Court in Sewa Bhogta’s case 
(3) (ubi sup) and ascepted the view of the 
dissenting Judge in that sase and in a 
later ease in the Allahabad High Court, 
Queen- Empress v, Lol Sahat (8) a Divi. 
sion Beneh of that Court aceepted the 
view previously expressed by Mahmud, J. 


(4) 68 Ind. Onas. 817; 24 O, W, N. 767; 82 C. L. 
J. 31; 21 Or. L. J, 817. 

(5) 18 B. 369; 8 Ind, Doo, (uw. &) 7i7. 

(6) 22 Ind. Cas. 737; 38 M. 660; 15 Cr. L. J. 


161. 

(7) 10 A. 207; A.W. N. (1888) Uf; 6 Ind. Dec. 
Ur. £.) 189, 

(8) IL A. 183; A, W. N. 11889) 68; 6 Ind, Dec, 
(x, 8.) 545. ' 
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Although the Madras High Court took 
the same view as thatof the Full Bench 
of the Caleutta High Court in Golla Ohinna 
Venkadu’s case (6), the same Court had in an 
earlier case, Queen. Empress v. Viraperumal 
(9), taken a different view. 

We are unable to appresiate the foroe of 
the argument that it was the intention 
of the Legislature in enacting seetion 13 
to provide that an omission to comply 
with the earlier sestion might be son. 
doned if that omission was due to negligence 
or inadvertence on the part of the Oourt, 
but that it should invalidate the whole 
proceedings and render the evidense in. 
admissible if the omission were the result 
of deliberate consideration and for reasons 
whieh the Court sonsider justifiable in the 
partioular circumstances, nor san we read 
section aby suoh 
intention. The sestion provides, without ` 
any limitation whatsoever, that no omission 
to take an oath or make an affirmation 
shall invalidate any proeeedings or render 
inadmissible any svidense whatever, and 
had it been the intention of the Legis. 
lature in that enaetment to restrict or 
limit the eases to which that sestion applies, 
we oan see no reason why such limitation 
or restristion shonld not be elearly ex- 
pressed. The result seems to me that, al. 
though it is the duty of the Judge under 
sestion 5ard 6 of the Indian Oaths Ast 
in all oases where a witness is competent 
to give testimony to administer an oath or 
affirmation, and although in sueh cases that 
duty ought to be esrried out, still the Legis- 
lature has provided that if in fast that duty is 
not carried ont it shall not invalidate the pro- 
seedings or render inadmissible the evidenes so 
given, Ae, for reasons which will be shortly 
stated, it is nesessary that this sase should go 
baok for a new trial, we think that the obliga- 
tion just referred to on the part of the Judge 
to administer an oath or affirmation should 
be sarried ont in this oase and if the evi. 
dense of the child Raunde is again taken he 
must consider whether he ought not, in the 
ciraumstances, to administer an oath or 
affirmation to that witness. In every oase 
where a witness is a sompetent witnees 
within the meaning of section 115 of the 
Hvyidense Aot, in our opinion, the provisions. 

(9):18 M. 105; 1 Weir 823; 5 Ind. Deo, (N. s.) 
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of sestions 5 and 6 of the Oaths Aot ought 
to be applied, The only oases in whieh an 
oath or affirmation should not be administered 
are cases in which it clearly appears that 
the person who makes the oath or the 
affirmation does not understand the moral 
obligation attaching to an oath or affirma.:~- 
tion or the sonsequenses which may arise 
from giving false evidenee or the iniquity 
of so doing, and in sueh oases it ia obvious 
that the evidence of sush a person would 
be prastieally valueless. Wo have arrived 
at the conclusion, therefore, that, so far as 
the question arising under seation 13 of 
the Oaths Act is eonserned, there is no 
reason why the verdiot should be set aside 
or why the evidensa should not be admitted. 
At the same time, as the case must go 
bask for other reasons we think that it 
is desirable to draw the attention of the 
Sessions Judge to what his duty is in such 
088068. 

The next point whieh was urged before 
us was that the provisions of seations 342 
and 364 of the Criminal Prosedure Code 
had not been somplied with in this oase,- 
In our opinion it appears clearly that the 
provisions of these sestions were not eom. 
plied with and that on that  aasount the 
verdist cannot stand. What happened was, 
that the assused made a statement before 
the Committing Magistrate in whieh in answer 
to a question "Did you eut and kill your 
wife Phudi or not" he answered "last year 
she had me fined and she told me she 
would have me fined again so on that 
assount by mistake I eut and killed her. 
I eut her with a kaida. A female shild, 
my brother's daughter, was with my wife 
when I eut her. I took away the head 
with me and threw it away on  Tendola 
Pahar." There is no suggestion that there 
was any irregularity in the aetual taking 
of that statement but when the aase came 
on for trial bsfora the Sessions Judge 
after the evidenee of the prosesation had 
been taken this statement was read over 
to the acesnsed, Therenpon the accused 
denied that he had ever made sush a 
statement and apparently nothing else was 
asked him and nothing more was said either 
by the Sessions Judge or by the acoused 


nor was any rasord made at the time of 
what the acsused actually said when 
that statement was read over to him 
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after the prosecution evidense had beer 
closed, The learned Judge in his judgment 
referas to this matter in the following manner: 
He saya “When the examination of the ascused 
was read over in Santali, the aceused 
stated from the dook that he had never made 
such a statement before the Magistrate. 
This latter remark of the aesused was not 
recorded by me but I deal with it here. It 
is obviously untrue, It must be presumed 
that the Committing Magistrate who is an 
experienced officer has resorded osorrastly 
what is the aseused stated to him on this 
ossasion." Now, turning to seations 364 and 
342 of the Criminal Prosedure Code we find 
it therein provided that whenever the accused 
is examined by any Magistrate or by any 
Court other than a High Court, the whole of 
sush examination, ineluding every question 
put to him and every answer given by him, 
shall be resorded in full, in the language in 
whish he is examined, or, if that is not 
practicable, in the language of the Court or in 
English; and such reeord shall be shown 
or read to him, or, if he does not 
understand the language in whioh it is 
written, shall be interpreted to him in a 
language whiah he understands, and he shall 
bs at liberty to explain or add to his answer, 
It is quite olear from the resord of what took 
plase at the trial that the only statement given, 
whether it was an answer to a question or not, 
by the aesused after fhe prosecution evidenee 
had elosed was the statement just referred to 
and it is equally olear that this statement 
was not resorded at the time. It equally 
clearly follows that that resord could not 
have been shown to or read over to 
ihe assused or interpreted to him in his own 
language and that he had no opportunity of 
explaining it or adding to it in any way. 
Turning from sestion 364, whieh has just 
bsen referred to, to sestion 342 wa find it 
there provided that for the purpose of en- 
abling the aseused to explain any siream- 
stances appearing in the evidensa against him, 
the Court, may at any stage of any inquiry 
or trial without previously warning the 
accused, put sueh questions to him as the 
Court sonsiders nesessary. So far the sestion 
merely gives an optional power to the Conrt 
to question the aecused with a view 
to elisiting from him any explanation 
that the Oourt may think nesessary on any 
part of the eyidense, The seetion * that 


e - 


710 
FAAU SANTAL 0, EMPBROR, 


provides "and shall, for the purpose aforesaid, 
question him generally on the oase after the 
witnesses for the proseeution have been 
examined and before he is ealled on for his 
defense." That part of the seetion makes it 
obligatory upon the Trial Court to put ques. 
tions to the aceused for the. purpose of 
explaining, if he ean, the eireumstanses whieh 
appear to be against him in the svidense 
and, in our opinion, if is essential that that 
procedure should be adopted beeause there are 
many oases in whieh it is the only opportunity 
the aseused has of explaining things whioh 
otherwise might be allowed to be taken 
without any explanation at all. It is 
essential in the interests of the aceused 
himself that that opportunity should st least 
be given to him. In the present ease it does 
not appear that any question whatever was 
asked of him or.that his attention waa 
direeted to any portion of the evidense whioh 
might appear to enll for an explanation and, 
in these airsumstanoes, it seems to us that 
the trial was entirely irregular and that the 
verdiat eannot stand. This very point was 
considered in the case of Raghu Bhumzj v. 
Emperor (10) and it was there held 
that the provisions of section 342 of the Code 
of Criminal Prosedure are mandatory and 
the omission to examine the aesused after tho 
witnesses for the proseeution have been 
examined and before theaesused is oalled on 
for his defence vitiates the trial That was 
a deeision eome to by Jwala Prasad, J., when 
the matter had been referred to him after a 
difference of opinion between two other 
Judges who sat as a Division Bensh to hear 
the sase and speaking for ourselves we 
entirely agree with the deoision arrived at in 
that ease. 


. The result, therefore, is thatthe sentenee and 
sonvietion must be set aside and the ease will 
be sent back to be re-tried by the learned 
‘Sessions Judge aceording to law. It will be 
nesessary that the whole of the evidense 
should be re-heard, and we think that the 
learned Judge should bear in mind that in a 
ease of this sort where the ascused is alleged 
to have killed his own wifeand where he 
denies entirely that he was guilty heshould 
be givenan opportunity, as provided in aeation 
: 842 of the Criminal Proaedure Code,to explain 


(10) 68 Ind, Cas, 49; 6 P. L.J, 430 
2414 31 On Le J, 708, ; IP. es 
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if he ean, such eireumstanees as may be 
within his knowledge which may point to 
some elueidation of the erime. He is the 
husband of the deseased woman and if he is 
innosent he is probably in a very good posi- 
tion to be able to point to sirenmstances whieh 

may indieate some other explanation of the 

ossurrense. In any ease, he should be ques» 

tioned and given every opportunity of 

explaining his version of the matter, if he has 

any other version to put forward. It is also 

essential that the questions and answers put 

to the aesused should be recorded at the time, 

that they should be read over to him ina 

language which he understands and that he 

should be given anopportunity of sorresting 

or adding to them. Itb is not suffieient that 

the learned Judge should merely refer, in the 
sourse of his judgment, to some answer whish 
was given by the a&ecused at the time, 


Another irregularity in the oonduet of the 
trial whioh appears in the present ease is that 
the assessors were asked apparently to 
state their opinion orally but the opinion 
expressed by them was not resorded at the 
time. The learned Judge in his judgment 
says, ‘as to the assessors, one assessor 
stated that he was doubtful in the. ease, 
By this I did not understand that he meant 
that there was any doubt as to whether 
the accused was guilty or not, but that he 
eould form noopinion. J, therefore, resorded 
that he gave no opinion. The other assessor 
was of the opinion that the aesused was 
guilty under seetion 302 of the Indian Penal 
Code.” We think that, in order to comply 
with the provisions of sestion 309 of the Cri- 
minal Prosedure Code, the learned Judge 
should resord atthe time in writing the opinion 
actually given in his own words by each of 
the assessors, In the present- came he 
apparently did not do so. < 

In the result, the verdiet and sentense are 
set aside andthe case is remanded to the 
Sessions Judge to be tried de noto with the 
direotions above soptained. 

Oase remanded; 
Re-trial ordered, 
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CALCUTTA HIGH COURT. 
Oriuinat Revisions Nos, 845 anp 845 
or 1920, 

December 9, 1920. 

Present :—Mr. Justice Beasheroft 
and Mr, Justiae Ghose. 

In No. 845 
DURGA PROSAD BISWAS— 
PETITIONER 
tersus 
ARI PATAR AND ANOTEER-—ÜPPOSITE 
Party 
In No. 846 
DIGHNDRA NARAIN GHOSE 
— PETITIONER 

versus > 
ARI PATAR AND ANOTHER — OPPOSITE 


PARTE. 
Criminal Procedure Oode (Act VY of 1898), s. 195 
— Sanction to prosecute—Perjury—Magistrate, dis- 
cretion of— Sanction, when ought not to be given, 


The granting of sanction to prosecute for per- 
jury is a matter within the discretion of the 
Magistrate who tried the case, and such sanction 
ought not to be given in a case in which ib is 
obvious that there can be no conviction, 


Rule against an order of the Additional 
Distriet Magistrate, Dacaa. 

FAOTS appear from the judgment. 

Sir 4. Ohaudhurt (with him Babus Man: 
mathanath Mukherjee and Panna Lal Ohat- 
teries), for the Petitioners. —This is not a ease 
in whieh there ought to be any further pro. 
ecedings for sanstion to proseaute the peti- 
tioner for perjury. Having regard to the 
findings of the first Court, i¢ eannot be said 
that the petitioner swore to a deliberate 
falsehood. His reason for denial of his 
signature was that he did not remember 
having signed the doeument, Refers to 
Ram Prosad Roy v. Sooba Roy (1), Ohaudhury 
Meah v. Abdul Rahaman (2) and Mr. Hume, 
Publie Prosecutor v. Poresh Ohunder Ghose 
(An Attorney, [n ve) (3). 

Mr. $. R. Dass (with him Babus Dasaratht 
Sanyal and Tratlokya Nath Ghose), for the 
Opposite Party.—In this matter your Lord- 
ships have to sonsider whether the sanstion- 
ing Court was wrong inexersising its discre- 
tion. The ultimate suasess or failure of the 
proseeution for perjury is not a matter for 


(1) 10. W, N, 400. |” 

(2) 58 Ind, Oas, 849; 24 C. W, N. 102; 31 C, L, J. 
33; 21 Or, L. J, 765, a 

(8) 22 Iud, Cas, 82741 0, 449; 16 Or, L: de 43, 
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your Lordships’ sonsideration at this stage of 
the ease. 
JUDGMENT. 
OriminaL Revision No. 845 or 1920, 

Bracaocrort, J.—An order was made by the 
Additional Distriat Magiatrate of Dasea for 
the prosecution of the petitioner under seetion 
193, Indian Penal Code, or any other appli- 
enable sestion, in sonnestion with sertain 
statements made by the petitioner as witness 
in a ease tried by a Sesond Class Magistrate. 
Ths  Seeond Class Magistrate sonvieted 
the persons who were aceused before him 
but the Additional Magistrate, on appeal, 
set aside those aonvietions, He took a 
different view to the Trying Magistrate in 
regard to eertain statements made by the 
petitioner with reference to & miras patta 
whish had been produeed in the sriminal 
ease, and, owing to eertain remarks whish he 
had made in his judgment with regard to the 
petitioner, an applieation was made by the 
opposite-party to proseeute the petitioner for 
perjury, and it is against the sanotion whioh 
was then given by the Additional Distriot 
Magistrate that this Rule has been obtained 
by the petitioner, 

The matter in  respest of whish the 
petitioner gave evidenee was in sonnestion 
with the exesution of the miras patta. The 
petitioner was alleged to have signed that 
paita, but when he was ealled to give evidence 
he denied the exeeution of the pain, the reascn 
whish he gave being that he did not remem- 
ber having signed it. The Magistrate wes 
of opinion that this witness had fenced 
throughout in giving his evidenee, and that, 
evidently, eonsiderably influenced him in 
giving sanstion for the proseeution of the 
petitioner. 

No doubt, the question of sanetion is a 
question within the disoretion of the Magis- 
trate who tried the sase; but in this ease, 
if one looks at the evidense of the petitioner 
asa whole, I do not think that this is a 
ease in whieh there ought to be any further 
proseedings in the way of the proseention of 
the petitioner for giving false evidense. The 
reason is this that throughout he gave his 
evidence in very guarded language. He 
admitted thatthe signature was like his ; he 
admitted that there had been a talk of 
executing the miras patta in eonneotion with 
the eivil suit; but throughout he based his 
denial of the signature on the fast that he 
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did not remember having signed it. Now, 
he gave evidenee in the oriminal ease four 
years after the civil case in sonnestion with 
whieh the miras patta is said to have been 
exeanted; so that, unless the proseaution 
eould be in a position to prove that this man’s 
memory was nof at fault, when speaking of 
an insident whieh had taken place four years 
previously, it is obvious that there sould be 
no sonvistion in this aage. Mr. Das, who 
appears for the opposite party, has relied very 
strongly on the fast that the petitioner 
astually denied the signature; but the whole 
statement must be taken together. What be 
says is this: “These signatures are not 
mine as Ido not remember to have signéd 
any sush doeument," so that we always some 
baok to the same question, ?, e, the question 
of the petitioner’s memory; and, as I said 
before, unless the proseeution be in a position 
to prove that the petitioner’s memory was 
not at fault it is obvious that a criminal 
prosecution for perjury ean have only ose 
possible result, the diseharge of the peti 
tioner. . 


In the sireumstanees, I think, that no 
useful objeat would be served in allowing 
these proesedings to go on and I am, 
therefore, of opinion that the  sanotion 
for the prosecution of the petitioner must be 
quashed, 

OURIMINAL Revision No, 846 or 1920. 

. The fasts in this sase are similar to the 
facta in the oase of Digendra Narain Ghose, 
(Revision Case No. 846) whish we have just 
disposed of, exeepting that the position of this 
petitioner is even stronger than that of 
Digendra Narain Ghose. For similar reasone, 
I think tbat the order sanotioning the 
prosesution of this petitioner, should also be 
quashed. 

Gaoss, J.—l1 agree. 


Sanciton quashed. 
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PATNA HIGH COURT. 
URIMINAL Revreros No. 309 or 1920. 
July 16, 1920. 

Present : —Mr. Juatice Jwala Prasad. 
RAM SAHAI SINGH. AND OTHERS—- 18T 
PA8TY— PETITIONERS 
CETSUS 
DWARKA SINGH AND OTHERS—2ND PARTY 


Opposite PARTY. 
Local inspection by Magistrate, when to be made, 


A local inspection by s Magistrate must be held 
sparingly and only for the purpose of elucidating and 
understanding the evidence in the case and it should 
never be substituted for evidence in the case- The 
party against whom the result of the local inspec- 
tion is used, is greatly prejudiced and is put to an 
irreparable disadvantage in not being able to remove 
the wrong impression from the mind of the Magis. 
trate, by cross-examining him, The danger is inten. 
sified by the Magistrate holding the local onquiry 
ex parte, [p 718, col. 1.] 


Applisation against an order of the 
Deputy Magistrate, Monghyr, dated the 31st 
May 1920, 


Messrs. K. B. Dutt, P.. O. Rat and Shiva. 
nandan Rat, for the Petitioners. 

Mr. Jagannath Prasad, for the Opposite 
Party. 


JUDGMENT.—This is an applisation 
against the order of the Deputy Magis. 
trate of Monghyr, dated the 31st May 
1920, passed in favour of the second party 
in a proseeding under section 115 of the 
Code of Criminal Prosedure, 

The first party is the applicant before us, 
The proceeding under seotion 145 was an 
outeome of a previous order under seation 
144 of the Code issued on the 15th Desember 
1919. During the course of the prooseding 
under sestion 144, it was thought desirable 
to enquire into the possession of the parties 
under sestion 145 and the Polise was 
direated to make enquiry and report, 

The report of the Polide was reaeived 
on the 20th February and the present 
proseedings under sestion 145 were dirested 
to be drawn up onthe Ist Marsh, fixing 
the 15th Maroh for filing written state. 
ments and examination of witnesses, 

In the meantime, on the 4th Marsh, 
the Magistrate held a surprise losal ene 
quiry, at the instance of the second party, 
without giving any notice to the patitioners, 
first party. During the gourse of the ọn- 
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quiry, the petitioners eame to know of the 
losal inspection’ by the Magistrate and 
moved the Distriet Magistrate for a transfer 
of the ease from the file of the Deputy 
Magistrate, who was holding enquiry in the 
present oase under sestion 145. The appli- 
cation was refused on the 6th cf May, but 
the Diotrist Magistrate, while refusing 
if, observed as follows :— 

“í consider that his (Pepaty Magis. 
trate’s) conduct was judieiallp improper 
and he will, no doubt, be oareful to guard 
against apy bias that may be introduced 
- into his mind by a proceeding, which was 
desidedly unfair,” ; 
` The petitioners then sameto this Court, 
but their application was returned to them 
by the Oriminal Bench on the ground that 
it was premature. 

In spite of the wholesome advise givan by 
the Distriet Magistrate, the Deputy Magis. 
trate has mainly nsed his impression of the 
losal inspeetion in deciding this ease, and this 
has, to my mind, vitiated the trial of the 
ease as well ag the final order passed by the 
Magistrate. Reading the judgment, one aan- 
not help thinking that all his findings appear 
to be more or less influenced by his losal 
inspestion. 

The danger of holding losal inspestion ia 
so great, that it has been respeately pointed 
‘out that it must be keld sparingly and only 
for the purpose of elucidating and under- 
standing the evidense in the oase and it 
should never be substituted for evidense 
in the ease. I need hardly diseuss here the 
reasonableness of this view, for the party 
against whom the result of the losal inspes. 
tion is used. is greatly prejudieed and is put 
to an irreparable disadvantage in not bsing 
able to remove the wrong impression from 
the mind of the Magistrate, by  oross- 
examining him. The danger is intensified 
by the Magistrate holding the losal enquiry 
ex parte. When the first party were not pre. 
sent at the time of the looal inspestion, we 
cannot be sure that the right field was shown 
to the Magistrate, from wbish the firat party 
were alleged to have eut the unripe and 
green orops. The course adopted by the 
Deputy Magistrate might have been some 
mendable in the good old days of Harun- 
ul.Rashid, but it is certainly repugnant to 
the present age of desiding jadisial matters 
upon legal; evidenee, 


INDIAN CASI. 


713 


The losal enquiry was oortainly not under 
seation 148 of the Code. It was not during 
the sourse of the trial of 145 proceedings, 
for, till then, the Magistrate was not in 
possession of the respestive elaima of the 
parties, their written statements not having 
been filed. 

There are other irregularities in the judg- 
ment in the case. The Magistrate has made 
illegal presumptions against the firab party 
and has taken a prejudisial view of their 
sase. He has suspested the Police to be in 
collusion with them without any just ground, 
He has also deprived the first party of the 
presumptions which they were entitled to 
as purehasers at the revenue-sale of the 
property in dispute and of the reaent posses- 
sion having been delivered to them on the 
26th February 1919 by the Revenue Court. 
The lands in dispute are admittedly the 
kamat or serait lands of the outgoing pro- 
prietors, sesond party Nos. 1 and 2, and pre- 
sumably the new purehasers, the first party, 
would be entitled to the posseasion of the 
same, The seeond party Nos. 3 to 16 claim 
possession on the ground of their haying 
taken settlement of the said kamat land from 
the seaond party Nos. 1 and 2, the ex: proprie- 
tors by means of unregistered hukumnamas 
in ihe year 1321. The Poliee reported in 
favour of the possession of the first party and 
against that of the second party, and noties 
under sestion 144 was assordingly issued 
upon the sesond party. The Polise held that 
the opposite party Nos. 3 to 16 were set 
up by the old proprietors Nos. 1 and 2 and 
that their unregistered hukumnamas were not 
reliable. The Oriminal Oourt had to main- 
tain the possession delivered by the Revenue 
Court, but the Magistrate went mainly upon 
the losal inspestion and judged the evidenae 
in the light of the information gained by 
him at euch inspestion and desided the sase 
against the first party. He has not given 
due weight to the oral evidenca in the ease, 
as is clear from the passage in judgment: 

in the fase of the above I think, I need 
nof further discuss the oral evidenee that 
each party has addused." 

Thus, the illegal prosedure adopted by the 
Magistrate in holding the losal enquiry 
ex parte has vitiated the trial and ig auffisient 
to seb aside his final order under sestion 
145. Loath as we are to disturb the juris: 
Gigtion of the Magistrate under seotion 145, 
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we cannot help setting aside his order, when 
he has aeted illegally or with material 
irregularity in the exersise of his jurisdie. 
tion. 

The order passed by the Magistrate, 
deslaring the possession of the seeond party, is 
set aside, 

Jf, in the opinion of the Magistrate, there 
be still danger of a breash of pease, which 
probably is, on aesount of the nature of the 
dispute between the parties and the old 
proprietors and the new purchaser, the 
Magistrate will hold enquiry under sestion 
145 and deoide it upon legal evidense, and 
if it is not possible to deeide the possession 
of either party, he will attash the property 
in dispnte under seetion 146 of the Code. 
Should further enquiry be necessary, the 
Distriesb Magistrate will arrange to have it 
done by a Magistrate other than the Magis- 
trate, who tried this ease. 
< Order sst aside, 


CALCUTTA HIGH COURT. 
OURIMINAL Revision No. 4 or 1921, 
Maroh 10, 1921. 

Present :— Mr, Justice Teunon and Mr, 
Justiee Ghose. 

BONA SHEIKH AND OTHERS—À COUSED-— 
m PETITIONERS 

" VETEUS 
' NAIB ALI SHEIKH-—CoMPLADIANT— 


OrrorirE PARTY, 

' Appeal, eriminal—Limitation-—Last day for filing 
appeal empiring during vacation—Appeal presenied 
on re-opening of Court—Cicrwmstance justifying ad- 
mission of appeal after expiry of imitation. 


* The last day for filing an appeal in a Sessions 
Court expired during the Court’s civil vacation, 
but on that day the Judge held criminal sittings, 
of which, however, neither the appellant nor his 
Counsel had timely notice, and the appeal was 
filed on the day the Court re-opened after the 
civil vacation, but was dismissed as time-barred : 

Held, that as notice of the Judge’s intention to 
hold sittings on the day when limitation for the 
appeal expired was not given either to the appel. 
lant orto his Counsel, the appeal ought not to 
bavo been dismissed as time-barred, 
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FAOTS appear from the judgment, 

Babu Atulya Oharan Bose (with him Babu 
Satish Ohandra Chowdhury), for the Peti- 
tioners,—No notiee of Mr. Roy’s intention 
to sit at the head-quarters of the District 
on the 8th November was given before 
the 2nd of November. The petitioners 
and their Pleaders were quite ignorant of 
the movements of the learned  Judze. 
Timely notise was notgiven of the time 
and plase at which the vacation Judge 
proposed to hold his sitting. Due notifica- 
tion in the Gacetie is not suffisient. Notice 
ought to have been given to the Pleaders 
that ths Judge was going to hold his 
Oourt on eertain days as a  Vasation 
Judge. 

Babu Debendra Narayan Bhattacharjee, for 
the Crown.—Every appeal is required, 
under the provisions of seation 419, Oriminal 
Prosedure ode, to be filed in Oourt, 
Refers to section 17 (4), Criminal Prosedure 
Code, this provision has been made to 
meet the sontingeney of the absense of a 
Judge. Refers to Oalcutia Gazette which 
announeed that Mr. Hoy was appointed 
Sessions Judge of Mymensingh., So the 
petitioners eannot plead ignoranas. 

Babu Atulya Oharan Bose was not ealled 
upon to reply. 

JUDGMENT,—In this ease it appears 
that the petitioners before us were convioet- 
ed of the offense punishable under section 
143, Indian Penal Code, on the 30th Septem- 
ber 1920. The last date for filing their 
appeal was, therefore, the 6th November, 
after making allowanse for the time re- 
quired in obtaining sopies, As a matter 
of faot, the appeal was presented in the 
Court of the Sessions Judge of Mymensingh 
on the 17th November. On the llth Ostober 
the Civil Court vacation began and coon- 
tinned up to the i6th November. For 
that period two offisers were appointed to 
act as Vaeation Judges, one for the first 
half of the vacation and another, Mr. 
Rajendra Narain Roy, for the sesond half 
of the vacation, beginning from 29th 
Ootober 1920. The explantion offered by 
the petitioners of their delay in presenting 
their petition is that Mr, Roy, the Vacation 
Judge, for the second half of the vacation, 
did not in fact arrive in Mymensingh on 
the days on which he was expeeted to 
Bit at the headquarters of that distriet, 
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From the papers placed before us it is 
slear that, as a matter of fast, there was 
some shange in Mr. Roy’s programme, and 
that though he did, as a matter of fast, 
it at the head-quarters of the Distriat of 
Mymensingh on the 8th November, no 
noties of his intention so to do was given 
before, at the earliest, the 2nd November. 
We have no information as to where Mr. 
Roy held his sittings between the 29th 
Ostober and the 8th November, and, from 
the spplieation that has been presented to 
ug and from the affidavit sworn in support 
thereof, it would appear that the peti- 
tioners and their legal advisers were 
equally ignorant, We have no doubt that 
it was the serious intention of the peti- 
tioners and their legal advisers to present 
the appeal in question and to sesure its 
hearing, and that their failure to present 
the appeal in time was due to the fact 
that timely notice was not given of the 
time and plase at whieh the Vaeation 
Judge proposed to hold his sitting. 

We are, therefore, of opinion that the 
petitioners’ appeal should have been 
admitted and set down for hearing. We 
now set aside the order made by the 
Sessions Judge on the 19th November, rejeat- 
ing the appeal as barred by limitation 
and direst that the appeal be admitted 
and disposed of in due eourse of law. 


Order accordingly. 


PATNA HIGH COURT. 
OURIMINAL Revision No. 8 or 1921, 
February 15, 1921. 
Present: — Mr. Justiee Adami and 
Mr. Jastise Busknill. 
GULAM RASUL-—-PeTITIONER 
tersus 
EMPEROR- Opposrre-Parry, 

Bengal Municipal Act (III B. C. of 1884), ss. 202, 204, 
218, 8b6?— Failwre to comply with requisition under 
ss. 202, — 204—Offence— Prosecution-—Limitation— 
Criminal: Procedure Code (Act V of 1898), s. 842, 
applicability of, to Summons cases— Failure to examine 
accused, effect of. 
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Where a person fails to comply with a requisi. 
tion under sections 202 and 204 of the Bengal 
Municipal Act, the limitation of six months laid by 
section 853 of the Aot begins to run from the 
date of the expiry of the period allowed for come 
pliance with the requisition. [p. 715, col, 2.] 

The provisions of section 342 of the Criminal 
Procedure Code are applicable to Summons cases, 
[p. 716, col. 2.] 

These provisions are mandatory, and the omission 
to examine an accused person after the witnesses 
for the prosecution have been examined and before 
the accused is called on for his defence vitiates 
the trial. [p. 716, col. 1.] 


Criminal revision against an order of the 
Judieial Commissioner, Hanoehi, dated the 4th 
Ostober 1920, affirming an order of the 
Deputy Magistrate, Ranchi, dated the 6th 
April 1920. 

Mr. Rat 
Petitioner. 


Guru Saran Prasad, for the 
JUDGMENT. 

ApAMI, J.—The two petitioners have been 
senteneed to fines of Rs. 50 and Ra. 10, 
respeetively, under seotion 218 of the Bengal 
Munisipal Aet, 1884, for having failed to 
somply with a vequisition issued by the 
Munisipal Commissioners under sestions 202 
and 204 of the Aot. 

Only two grounds 


have been 


urged 


before us for setting aside the sonvietion and 


gentenses; the first is, that the proseeution was 
barred by time, and the second is, that the 
trial was vitiated by the fast that the aeeused 
petitioners, were not sxamined as required 
by seetion 342 of the Oode of Oriminal 
Proeedure. 

The first ground is urterable, Seetion 353 
of the Aet lays down that no prosesution for 
an offense under the Aot shall be instituted 
except within six months next after the 
commission of such offense, and provides that 
in the sase of a sontinuing offense the period 
of six months must be reekoned from the 
time when the existense or eommission of the 
offence first besame known to the Chairman. 
Mr. Rai Guru Saran Prasad argues that the 
enerosshment for the removal of whieh tha 
requisition was issued was known to the 
Chairman sometime before the requisition 
was issued and the maintenanee of the 
enerosohment was a sontinuing offense, But 
the offence for whish the petitioners were 
prosesnted was for failing to comply with a 
requisition under seetion 218 of the Ast. By 
the notises the petitioners were required to 
remove the eneroashment within eight days 
of the service of the notises, It is admitted 


716 
GULAM RASUL t, EMPEROR, 


thatthe notises wére served on the petitioners 
ou June 4th and thus the failure to eomply 
was not complete until eight days afterwards, 
namely, the 13th June, The complaint: was 
filed on the lith Desember and thus the 
prosesution was instituted within six months 
from the offenee, £,6, the failure to 
eomply. 

The second ground has more substanee, for 
the patitioners were not examined. as required 


by sestion 342 of the Oode of Criminal. 


Proesdure. 

Tt has been desided by this Court [Raghu 
Bhumij v. Emperor (1)] that the provi- 
sions of the sestion are mandatory, and that 
the omission to examine the aeonsed after 
the witnesses for the prosesution have been 
examined and before the aesused is aalled 
on for his defense, vitiates the trial, and that 
the filing of a written statement by the 
accused does not take the place of an examina. 
tion under sestion 342, l 

The petitioners were tried  aseording 
to the prosedure laid down for summons 
oases, and we have to deside whether the 
provisions of sestion 342 of the Oriminal 
Prosedure Oode apply to the trial of Sum- 
mons 648608. 

In the oase above sited Sultan Ahmad, dJ., 
expressed the following opinion: "Therefore, 
geotion 342 must be held to apply to Warrant 
and Sessions trials, It does not, however,apply 
to Summons trials, for the simple reason that 
there is no provision under Ohapter XX for 
salling the asoused tə enter on his defenoee, 
whish is a eondition whish must ba satisfied 
before the mandatory part of sestion 342 oan 
some into play”, 

Mulliek, J., on the other hand, remarked," I 
have not been shown any ease in whiehit has 
been desided that an omission to examine the 
aasused in a Summons esse vitiates tha trial, 
but, if ssotion 342 is mandatory, then [fail to 
sea why there should be any exoaption in re. 
gard to Sammons oases, If it is argued that 
in a Summons ease the accused is never salled 
on for his defense the reply seems ta ba 
that there is no virtue in these partisular 
words, and the ssensed in a Summons oase ia 
ealled on for hia defense after the prosesution 
is slosed justas mush as is au assused in any 
other ease," 


(1) 88 Ind, Cas, 49; 5 P, L. J, 430; 21 Or. L. J. 105; 


1P. L. P 241. 
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The latter view seams to be slearly the right 
one. In the first plase, sestion 342, whioh 
has been held by this Court to be mandatory, 
falls within Chapter XXI whieh is headed 

Ganeral Provisions as to Inquiries and 
Trials", Thers is nothing in the Chapter 
showing an intention to exelude the trials 
of Sammons oases from its operation, nor is 
there in Chapter X X, headed "Ot the Trial of 
Summons Cases by Magistrates * any provi. 
sion exelnding either the general provisions of 
Ohspter XXIV or the special provision of 
gestion 342, 

Under section 244 after all evidense as 
may be produeed in support of the poresecu- 
tion has been taken the Magistrate’ mast 
“ henr the assused and take all sush evidence 
as he produoes in his defense,’ Surely this 
means that the aessused must be ealled on 
for his defense.” 

The words in sestion 245, “and, (if he 
thinks fit) examining the accused" do not 
suggest that an acsused may be sonvicted in 
a Summons case without sompliance with the 
provisions of seeticn 342 ; they refer to a sase 
where, after hearing the proseeution evidence 
the Magistrate is statisfied that no offence 
has been made out, and so it is not neses- 
sary to examine the aesused before acquit- 
ting him. 

Sestion 253 dealing with Warrant oases 
may be compared, and also sestion 289 with 
regard to triala befora the Ooart of Session, 
In the case of Fernandes v. Empeyor (2) the 
Bombay High Court have held that the 
words "if any ” in sestion 245 do not exelude 
the operation of sestion 3142 in Sammons 
oases. 

Having found that gestion 342 applies in 
the trial of Sammons oases, and as it has been 
ruled by this Conrt that an omission to 
comply with the mandatory provisions of that 
section vitiates the trial, I must hold that as 
the petitioners were not examined in 
the present oase the conviction and seutenses 
passed upon them must be set aside. 

The sasa is remanded to the Oourt of the 
Deputy Magistrate. He will proseed to 
examine the soaused as required by seotion 
342 of the Criminal Prosedure Oode, and, 
after hearing sush evidense as the ascused 
may adduee in their defence, will consider 
the evidence ‘which now stands already 


(2) 59 Ind. Cas. 129; 22 Bom. L R, 1040; 22 Or. L. 
J. 17; 45 B. 672, 
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recorded for the prosesution, the statements 
of the asoused and the evidenos recorded in 
their defense, and will then pass judgment 
according to law, Ifthe Deputy Magistrate 
who tried the sase has been transferred from 
Ranohi, the trial will be held de novo before 
the Deputy Magistrate to whom the onse 
may be transferred by the Deputy Oom- 
missioner. 
BucksiLL, J.—-I agree. 
Oase remanded, 


LAHORE HIGH COURT. 
Onis1INAL Revision Permios No, 737 or 1920, 
September 14, 1920. 

Present — Mr, Jugtice Wilberforse. 
HUKMAN AND OTBERS—ÜONVIOTS— 
PETITIONERS 


t6rsus 


EMPEROR—-PosEQUTOR— RERPONDENT. 

Northern India Canal and Drainage Act (VIII of 
1873), ss. 3 (2), 70—Water-cowrse, permissive, stoppage 
of-~—- Offence. i 


A right to obtain the passage of water over 
another man’s property can be secured legally by 
the Canal Department acting on its own authority, 
or it can be obtained on the application of a private 
person to the Divisional Canal Officer under sec- 
tion 2: of the Northern India Canal and Drainage 
Act. Such a right can also be obtained by a 
private agreement. Where, however, one person 
merely permits another to take water through a 
water-course existing on the former’s land and 
after some years discontinues the permission and 
stops the water-course, he cannot be held guilty of 
an offence under section 70 of the Act. 


Petition, under seotion 439, Criminal 
Procedure Code, for revision of an order 
of the Additional District Magistrate, 
Amritsar, dated the 23rd April 1920, 
affirming that of the Magistrate, Sesond Class, 
Amritsar, dated the 14th Ootober 1919, 
convieting the petitioners, 


Mr. N. C. Mehra, for the Petitioners. 

Pandit Sheo Narain, R. B., for the Publis 
Prosesutor, for the Respondent, 

JUDGMENT.—The petitioners in this 
ease hayo been eonvisted undor gestion 70 
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of the Northern India Canal and Drainage 
Act, 1873, and have been sentensed esoh to a 
fine of Rs. 5 for demolishing a water. course. 
They have applied for revision on the ground 
that the complainant did not aa a faot obtain 
water through the petitioners’ field and 
that, even if he did, the petitioners were 
legally entitled to stop this supply at any 
time. As for the fasts of the sase they 
bave not been very well dealt with by the 
lower Courts; bnt it appears beyond doubt 
that the eomplainant had been obtsining 
water through petitioner’s field for some 13 
years. Even the petitioners themselves ad- 
mit that an experimental water-eourse had 
existed, On these faste, however, Counsel 
for the petitioners argues that no offense 
under sestion 70 of the Ast has been 
established and his sontentions appear to be 
sound and must be upheld. A right to 
obtain the passage of water over another 
man’s property oan be sesured legally by the 
Canal Department aeting on its own authority 
or it ean be obtained on the applieation of a 
private person to the Divisional Canal 
Officer under sestion 21 of the Aet. Suoh 
a right can also be obtained by a private 
agreement, In the present oasp it is not 
alleged that the Oanal Authorities themselves 
eonstrueted this water-sourse or that it was 
eonstrueted under the provisions of seation 
21, ef seg. Nor has any private agreement 
between the somplainant and the petitioners 
been alleged or proved. An attempt was made 
to prove an easement of over 20 years but 
that totally failed. All that appears from 
the resord is, that the petitioners have per- 
mitted the complainant to take water ona 
water-sourse existing on their land for 13 
years at most. This permission now, for 
some reason, they wish to discontinue, and 
it appears fo me that it is for the eom- 
plainant to make a proper application under 
section 21, 

Mr, Sheo Narain on behalf of the Crown 
urges that the word “water-course” referred 
to in sestion 70 of the Ast means any 
ehapnnel whieh is supplied with water from 
‘a canal and is not maintained at the oost 
of Government. He refers to the definition 
in gestion 3 (2) of the Act. He urges, there- 
fore, that the water-course passing through 
eomplainant’s land isa water-course within 
the meaning of the Ast. This sontention is 
plausible but doos not appear (o me to be 
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relevant to this ease. The Ast itself in no 
way oontemplates that one man has a right 
to the passage of water for his fields through 
the fields of another exeept that sush right 
is derived from the Canal Authorities or 
obtained by private agreement. I hold, 
therefore, that the sonvistion in this ease 
was not justified, and assepting the petition 
aoquit the petitioners. The fines, if paid, 
will be refunded. 

Revision accepted, 


PATNA HIGH COURT. 
Criminal Revision No. 34 of 1921. 
February 9, 1921. 

Present : —Mr. Justise Jwala Prasad. 
BISWANATH MAHAPATRA AND OTHERS— 
21D Party— PETITIONERRS 

versus 
SHIVANAND SARASWATI AND OTHERS— 
Ist Party—Opposite PARTY, 

Criminal Procedure Oode (Act V of 1898), ss, 146, 
244, 430—-Proceeding under s.145-—Parties, right of, 
to produce witnesses— Court, whether can limit number 
of witnesses—Failure to enercise jurisdiction — Revi- 
sion. ; : 


Ordinarily, in a proceeding under section 146 of 
the Criminal Procedure Code, the procedure pre- 
soribed for which is that prescribed for the trial 
of Summons cases, the Court has jurisdiction to 
curtail the number of unnecessary witnesses upon 
the ground that the examination of those witnesses 
wil delay or defeat the ends of justice. Subject 
to this, however, the parties have the undoubted 
right to examine their witnesses and this right 
cannot be arbitrarily ourtailed by the Magistrate. 
[p. 719, col. 2.] 

The refusal of a Magistrate to examine more 
than a certain number of witnesses in a proceed. 
ing under seotion 145, amounts to a failure to 
exercise jurisdiction and entitles the High Court 
^ to interfere in revision. [ p. 719, col, 2.] 


- Mr. A. B. Mukherji, for the Petitioners. 


Messrs, Sultan Ahmad and G. P. Das, for, 


the Opposite- Party. s 
JUDGMENT.—This is an application by 
the members of the second party, who are 
aggrieved by the order of the Magistrate, 
datéd the 21st December 1920, passed under 
geetion 145 of the Code of Oriminal Pross- 


dure deelaring possession of the first party: 
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over the subjest-matter in dispute, exsept a 
few holdings, as detailed in his judgment and 
the snbsequent order of the 23rd December 
1920. 

The subject. matter in dispute is the village 
Alikia situate in the Sadar Poliee Station, 
Distriet Puri, It sonsists of 362 mans of lands 
ineluding a big pateh of Benapot or thatoh ~ 
grass produsing lands. These lands are held 
by the tenants and the real dispute between 
the parties is with regard to the oolleetion of 
rents from the tenants of the village in ques- 
tion. The dispute between the parties has a 
history of its own and has led to various 
litigations of different kinds. The first party 
slaim to be what may be teshnisally desaribed 
as the Parichhas of the temple of Lokenath 
Deo and the property in question is dedicated 
for the sewa of that deity. Both the parties 
appear to have some eonsern with the control 
over the income of the village. This dual 
control is the sause of dispute between the 
parties, resulting in the exolusive olaim by 
each of them to eollest and ressive the renta 
direstly from the tenants, So far, the faots 
appear to be admitted by the parties. 

The question for determination, therefore, 
before the lower Court was, as to whioh of 
the sontending parties had the exclusive 
right to collect rents from the tenants. Both 
the parties produced oral and dosumentary 
evidence. Onthe evidence of the tenants of 
the village Mani Jena, Bhima Jena, Narain 
Ront, Kusum Jena, Gopinath  Khuntia, 
Madhab Mekep and Arjun Jena, the Magis» 
trate held that their holdings 7 in number are 
in the pcasersion of the sesond party, and as 
regards the rest he held that their possession 
was not proved and assordingly he declared 
the possession of the first party with respeet 
to them. 

Mr, Mukherji dn bebalf of the second party 
eontends that if the Magistrate had examined 
the rest of the tenants of the village pro. 
posed by the sesond party to be examined in the 
ease, he would have held that the possession 
with regard to the rest of the holdings was 
also with that party. It is said that the 
Magistrate refused to examine the rest of the 
tenants and that sonsequeutly he failed to 
exercise the jurisdiction vested in him under 
section 145 of the Code of Criminal Prose- 
dure tothe great prejudice of the seeond 
party, This contention has been formulated 
in paragraph 12 of the petition filed in this 
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Court and ground No. 2 eontained in the 
petition filed in this Court. It is based upon 
the order of the Magistrate resorded on the 
3rd Desember on the baak of the 
deposition of witness No. 4 sxaminaed 
on behalf of the  sesond party. The 
tenants in the village are said to be 58 in 
number. The list of witnesses in attendanoe 
(hazrt) filed on behalf of the seoond party 
shows the names of 58 persons. The order 
referred to above was passed after the slose of 
the eross examination of the witnesses and 
runs as follows :— 

‘I asked the Mokhiear for the seeond party 


how many witnesses he will examine as each | 


is saying exastly the same thing. The 
Mokhtear says he will examine all the 
tenants of the village, 58 in number, whieh 
number he now rednees to 25. I do not see 
any neeessity of examining these 58 witnesses 
as each, gramophone-like, repeats same thing 
mutatis mutandis, Y again put the question to 
the Mothtear ‘How many you will examine 
in all?! <A. It will be more than 30, nearly 
thirty: five; all of the above nature. They 
will all prove possession. I deside to-examine 
10 more witnesses to morrow,” 


Assordingly 10 more witnesses were 
examined on behalf of the second party and 
the total number of witnesses examined by 
that party same to 14. At the olose of the 
evidenee of the 14th witness, Madhab Rout, 
on the 8th Desember, the Magistrate resorded 
the following note:— 


“As the Mokhtear insists that he wants 
one more witness to be examined, I examine 
him.” 

The 15th witness was then examined and 
then the evidence on behalf of the sesond 
party was olosed. It is well to dispose of the 
aontention of Mr, Sultan Ahmad, appearing on 
behalf of the first party, that the sesond party 
have now no grievance, inasmueh as they 
insisted upon the examination of one more 
witness on the 8th of December and that that 
witness was examined. Reading the note of 
the Magistrate of the 8th of Desember and 
that of the 3rd December referred to above, it 
is olear that the seaond party did not willingly 
give up the witnesses proposd to be examined 
by them but were limited by the order of the 
Magistrate to examine 10 witnesses more after 
the elose of the evidense of thefourth witness 
and on their insisting to examine one more 


witness the 15th witness was examined. 
Ordinarily, if may be assumed that, in a 
proceeding under seation 145 of the Code of 
Criminal Procedure, the trial whereof is to 
be of the nature of a summons sase, the Court 
has jurisdistion to ourtail the number of 
unneoessary witnsses upon the ground that 
the examination of those witnesses will delay 
and possibly defeat the ends of justise, Tha 
number of witnesses proposed to be examined 
by the second party, namely, 58 in number, 
might at first sight look to be unnecessary 
when the simple question before the Magia. 
trate as pub by him was to determine the 
actual possession of the sontending parties 
over the disputed property. It must also be 
sonceded that even in a summons ease the 
parties have an undoubted right to examine 
their witnesses and their right san only be 
curtailed by the Court upon the ground men. 
tioned above. This is olear from sestion 244, 
slause (1) of the Code of Criminal Pro. 
cedure which says that the Magistrate shall 
"take all such evidence as may be pro. 
duced in support of the prosesntion, and 
also hear the assused and take all such oyi- 
dence as he produaes in the defence.” 

The question, therefore, for determination 
is, whether, in the sironmstanees of the ease, 
the Magistrate, in the exercise of his disere. 
tion, was justified in limiting the number of 
witnesses fo beexamipad by the second party, 
The issue before the Court was, whieh of the 
parties was in possession of the village by 
astually eolleeting and receiving rents from 
the tenants of the holdings. The Magistrate 
ascepted the evidenoe of the seven tenants exa- 
mined in the ease who supported their evi. 
dense by the receipts filed by them. Upon 
their evidenee the Magistrate held that the 
second party was actually receiving rents from 
those tenants and that the possession of 
that party cannot be disturbed in a proeeed. 
ing under seetion 145. The seeond party, 
therefore, ean very reasonably olaim that, if 
the rest of the tenants proposed by that 
party were examined, they would have ob. 
tained some relief with respeot to their hold. 
ings as in the ease of the holdings of the seven 
tenants, who were examined by that party, 
Therefore, the refusal of the Magistrate to 
examine the rest of the tenants resulted in 
the failure of justice in the present dase. 
The diseretion in curtailing the number of 
witnesses to 10 in number was, therefore, not 
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properly exercised and that affested the ox- 
ersise of the jurisdiction veated in the Magia- 
trate under seotion 145, bringing the oase 
within the revisional powers of this Court, 
The order of the Magistrate, dated the 21st 
December 1920, is, therofere, vitiated and is 
liable to be set aside. It is not, therefore, 
necessary to eonsider the other ground taken 
by the sesond party that the Magistrate did not 
consider the documentary evidence filed by 
that party in support of their claim to posses- 
sion of the disputed property. The referense to 
the dosuments is in a very general way in the 
following words :— 
‘The dosumentary evidenae is desidedly in 


favour of the frat party showing sanad, settlo- ' 


mentreaords, Land  Hegistration and Civil 
Court decisions ete. But this Court is primarily 
eonserned with the fasta of possession and 
it is to be seen how far each party has auo. 
seeded in establishing it.” 

This is not a proper disposal of the doeu- 
mentary evidence filed by the sesond party. 

As the ease is being remanded, the Magis- 
trate will, after examining the rest of the 
witnesses on behalf of the sesond party, resord 
a fresh judgment dealing with both the 
dosumentary and the oral evidence adduoed 
on behalf of the parties, It must, however, ba 
mentioned that the second party is not entit)- 
ed to examine any witness not mentioned in 
the list of persons (hazri) filed on the 3rd 
December 1920. The second party is at liberty 
toexamine auch of the witnessss out of 
the list as it thinks necessary for its own 
GANG. 

The resultis that the applisation i is granted 
and the order of the Magistrate in question 
is set aside and the sase is remanded to him 
to take up the enquiry of the ease from the 
stage at whioh it stood on the 5th of Desem- 
ber 1920, after the examination of the 15th 
witness on behalf of the second party. 

Case remanded, 


LAHORE HIGH COURT, 
CORIMINAL Revision Petition No. 1631 or 
1920, 

February 18, 1921. 

Present :—Sir Shadi Lal, Kr. Chief Justice. 
TARA AND ANOTHER— CORVIOTS— PETITIONERS 
torstis 


EMPEROR-— RESPONDENT, 
Punjab Excise Act (1 of 1914), s. 61— Possession 
of iiic liquor Joint possession, proof of. 
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When it is sought to establish that AN 
and control ofa place are with some member of 
the family other than the managing member, there 
must be good and clear evidence of the fact before 
the Court can arrive at such a conclusion. 


Petition, under sestion 439, Oriminal Pro- 
eedure Code, for revision of an order of the 
Additional Sessions Judge, Gujranwala, at 
Sialkot, dated the 28rd Ostober 1920, con. 
Bruno that of the Honorary Magistrate, 
First Class, Gujranwala, dated the lst Osto- 
ber 1920, sonyisting the petitioners. 

Dr. G. O. Narang, for the Petitioners, 

Sardar Mehtab Singh, S. B., for the Re. 
spondent. 

JUDGMENT.—On the lith July 1620 
an- earthen vessel eontaining a large quan- 
tity of lahan was found buried underground 
ina oattle-shed belonging to the petitioner 
Gehna. Now, there can be no doubt that 
Gehna should be deemed to be in possession 
of the Jahan, and. that his convietion must be 
maintained. 

Considering that the sattle.shed is situated 
at a distanee of about a mile from the resi. 
dential house, and that there i» no evidenae 
on the resord that Gehna’s son, Tara, was in 
joint possession of the shed, Iam not pre- 
pared to hold that be should be presumed to 
be in joint possession, simply because he is a 
son of the owner of the shed. As pointed 
out in Queen Empress v. Sangam Lol (1), when 
itis sought to establish that possession and 
control are with some member of the family 
other than the managing member, there 
must be good and clear evidence of the fast 
before the Court oan arrive at sush a oon. 
clusion. In view of the airaumstanees of 
this oase, ineluding the faet that Gebna’s 
son Tara was neither living in the Kotha in 
question nor was he in actual possession 
thereof, I must hold that his conviotion 
eannot be sustained, 

Ascordingly, I aeoept the application for 
revision preferred by Tara, and, setting aside 
his sonvietion, direst that he be mented 
from his bail, bond. 


Application accepted, 
(1) 18 A, 129; A. W.N. (1898) 48:7 Ind, Deo, 
(x. s.) 800, 
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OUDH JUDICIAL COMMISS:ONR’S 
COURT, 
Seoonp Orvit ÁpPPgALS Nos. 95, 96, 97 AND 
137 or 1919, 
Desember 20, 1920. 

Present: —Mr. Lindsay, J. O., and 
Pandit Kanhaiya Lal, À. J. O. 
BARATI—DEFENDANT—AÀPPELUANT 
versus 
SHORETARY or STATE ros INDIA 


IX COUNCIL—Ptaratire—RespPonpeat, 

f Tenure in Oudh—Lord Canning’s Proclamation, 
effect of—Outram’s Proclamations, effect of Settle. 
ment decrees, effect of —Titles to property in Oudh, 
proof of—Settlement of  Oudh —Financial Commis. 
sioner's letter No. 5.07, dated 7th August 1863, construc. 
tion of ~Ownership, whether transferred — Financial 
Commissioner, «whether had authority to transfer 
ownership—Ratification by Government—Baraulia, 
Qutubpur-Kholispur and Iradatnagar, abadi areas of, 
whether part of City of Lucknow—Site of ruined 
house, whether wnoccupied —Government Officials, acts 
of, whether bind Government, 


The effect of Lord Canning’s Proclamation was 
to divest all the landed property from the pro- 
prietors in Oudh and to transfer it to, and vest it 
in, the British Government, [p. 722, col. 1.] 


The Proclamations of General Outram cannot be 
taken as changing the effect of the Proclamation 
of Lord Canning, or having any operation, in so 
far as they may be inconsistent with tt. Certainly 
they could not have the effect of divesting any 
property from the British Government which had 
been vested in it, (p. 741, col. 1.] 

As Lord Canning's Proclamation confiscated all 
rights in the sofl of Oudh, it necessarily “confiscated 
all rights of occupation which werein the enjoy- 
ment of persons living in the City; and no such 
rights which wera possessed by any one prior to 
the 16th of March 1868 can now be put forward 
in order to establish a title by adverse posses- 
sion against the British Government, [p. 722, col. 2; 
p. 723, col, 1.] 

All who now claim title to lands in Oudh must 
claim through the Government or prove sixty years 
adverse possession, counting from the date of 
Canning's Proclamation. [p. 728, col 1.] < 

Settlement decrees passed in the course of the 
First Regular Settlement conferred no new title 
upon Government. They were all based upon a 
recognition of the title which had accrued to the 
Government by virtue of Canning's Proclamation, 
[p. 728, col. L] 

In the year 1867 the Ohief Commissioner of 
Oudh decided that there should be a survey of 
the City of Lucknow, and for that purpose orders 
were issued by him tothe Financial Commissioner 
in & letter No. 1803, dated the 20th May 1867. 
In pursuance of these orders the Financial Com- 
missioner issued his letter No, 5107, dated the 7th 
August 1868, in the course of which he said:—“I 
am of opinion that the land oceupied by houses 
in the City of Lucknow should nob be recorded 
as Nazul bub be considered the property of the 
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owners of the houses in possession, liable here- 
after, if necessary, for purposes of taxation to a 
ground rent”: 

Held, (1s that the letter of the Financial Com- 
missioner, dated the 7th August 1863, intended to 
declare and did declare that the land ocoupied by 
houses in the City of Lucknow was the property 
of uro tae of the houses in possession; [p. 732, 
ool 1. 

(2) that the declaration was not confined merely 
to those areas of the City which were known as 
"mohallas" but extended to all areas constitut- 
ing & part of the City, including the abadi areas 
of Baraulia, Qutubpur-Khalispur and Iradatnagar; 
[p. 782, ool. 1.] 

(3) that the Financial Commissioner had author. 
ity to issue the orders contained in his letter; 
and that, even if ib be assumed that authority was 
originally wanting,it was subsequently supplied by 
implication so as to constitute a ratification of 
the Financial Commissioner’s act by the Govern. 
ment ; and [p. 782, cols. 1 & 2.] 

(4) that the orders of the Financial Commis- 
sioner contained in the letter of the 7th August 
1838 operated to transfer to the owners of all 
houses in the City of Lucknow, who were in 
possession, the proprietary right in the lands 
occupied by their houses, [p. 782, col, 2.] 

The expression "ground rent" in the paragraph 
of the Financial Commissioner's letter quoted above 
i8 repugnant to the context and must be disregarded, 
[p. 738, col. 1.] 

Unoccupied lands were, in the Settlement, treated 
as Nazul and the Financial Commissioner's letter 
does not purport to transfer any title iu such landa. 
But it is not correct to say thatland upon which 
the ruins of a house are standing is unoccupied. 
[p. 733, col. 1.] 

Per Kanhaiya Lal, A, J. C.—The acts of a 
Government Officer bind the Government when he 
is acting in the discharge of a certain duty within 
the limits of his authority, or if he exceeds that 
authority, when the Government in fact, or in 
law, directly or by implication, ratifies the excess, 
[p. 740, col, 2.] 

Appeal against a decres of the Distriet 
Judge, Lucknow, dated the 3rd Mareh 1919, 
reversing a decree of the Munsif, (South) 
Lucknow, dated the 27th August 1918, 

Messrs. A. S? Sen, Bisheshwar Nath Srivas. 
tara and Mr, Ram Okaran, for the Appellant, 

Messrs. Wazir Hasan and N. N. Ghoshal, 
for the Respondent. 

JUDGMENT, 

Linpsay, J. C.— These four appeals arise 
out of four suits brought by the Seoretary 
of State for India in Oounsil to resover 
possession of certain plots of land situated 
in three areas known as Baraulis, Qatubpur. 
Khalispur and Iradatnagar. 

These lands are admittedly in the ossupa- 


tion of the defendants, and sonstitute the 


„sites of houses or shops whioh are the dee 


fendants! property, The suits were framod 
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as suits for resovery of possession after 
dispossession, it being alleged that the de- 
fendants had, at some time not spesified, 
wrongfully taken possession as trespassers. 
It was, however, admitted in the sourse of 
the trial in the first Oourt that the plaintiff, 
Seeretary of State, had never been in astual 
possession and the oases have been treated 
' Becordingly as suits upon title. They were 
so dealt with in the lower Appellate Court 
and have been argued here upon this footing. 
The title asserted by the plaintiff to the 
lands in suit was, aecording to what is set 
out in the plaints, based upon decrees of 
the Settlement Courts whioh were passed in 
the sourse of the First Regular Settlement, 
but it was subsequently pleaded that the 
title of the plaintiff was derived from Lord 
Canning's Proclamation of the 15th Maroh 
1858, and this is the only title whioh has 
been relied upon in the sourse of the argumenta 
here. It is no$ neoessary to examine tha 
various pleas whieh were set up by way of 
defence: it is suffisjent to notice the main 
'groand upon which the plaintiff’s elaims were 
resisted, namely, the ground tbat the lands 
in suitform part of the City of Lueknow 
and as such had been released by the 
Government to the parties in possession 
under the direstions of the Finansial Gom- 
missiover, sontained in a letter issued by 
him on the 7th August 1868. The only 
question, therefore, whieh we are called upon 
to deside is, whether the title which aeerued 
to Government under Lord Osnning’s Pro- 
clamation of 1958 was, in the year 1868, 
abandoned or released in favour of the 
predeoessors-in interest of the defendants- 
appellants. 


It is now well-settled law that Lord 
Qanning’s Proslamation worked & aomplete 
confiscation of all rights in the soil of Oudh. 
To quote the words of their Lordships of the 
Privy Couneil in the oase of Nawab Malka 
Jahan Sahiba wv, Deputy | Oommissioner of 
Lucknow (1) “the effect of the Proelamation 
was to divest all the landed property from 
íhe proprietors in Oudh and to transfer it to, 
and vest it in, the British Government." 
- While on the subjeet of this Proelamation of 
Lord Canning it may be mentioned that 
there was in the lower Courts some diseussion 


(1) 6 I. A. 03; 8 Sar, P, O. J, 244; Rafique & Jack. 
gon’s P, C. No. 55, 
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regarding the Proslamation of Sir James 
Oatram, whish was issued on the 22nd March 
1858. This was dirested to the inhabitants 
of the City of Lucknow and ran as follows: 

“Ik is hereby notified for those who have 
fled away from the City, having losked up their 
houses, that if they do not return within 
ten days and re.oscupy their houses, their 
property with their houses will be confiscated 
to Government.” 

lt appears to have been suggested that this 
document implies that no house property in 
Lucknow had been already aonfissated or that, 
at any rate, it operated to restore to those 
who complied with its aonditicna all property 
whioh might have been forfeited under the 
Canning Proclamation. 

Allargument of thia kind is disposed of by 
the observations of their Lordships in the 
onse just'oited. It was held that this Prosla- 
mation of General Outram sould not be taken 
as changing the effest of the Proalamation of 
Lord Canning iu so far as it might be ingon- 
sistent with it, and sertainly could not have 
the effect of divesting any property from the 
British Government whish had heen vested 
init. The appellants cannot rely on this 
Proslamation, then, for the purposes of deriv- 
ing title from the British Government. It 
msy also be mentioned here that in the 
lower Court it appears to have been argued, 
for the -purpose of showing that the suits 
were barred by limitation, that the title of 
Government to the lands in suit dated from 
the time of the annexation. It was said that 
the suits having been filed beyond sixty 
years from the date of the annexation were 
out oftime. The argument was that asthe 
property in dispute was slaimed as Nazul or 
Government property, the British Govern 
ment’ by annexation sueseeded to the title of 
the pre existing Native Government, and so 
Lord Canning’s Proclamation had no effest on 
sush property, Government, it was said, 
sould not sonfissate its own property, 

With regard to this argument it is to be 
observed, in the firat plase, that there is 
nothing to show that the lands in suit, even 
if they formed part of the City of Lucknow, 
were, asa matter of fast, the absolute prop. 


‘erty of the Kings of Oudh. And, in the next 


place, as Lord Canning's Proelamation eon- 
fisoated all -rights in the soil of Oudh, it 
nesessarily eonfiseated all rights of oeeupation 
whieh were in the enjoyment of persons 
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living in the City ; and no sueh rights whioh 
were possessed by any one prior to the 15th 
of Marah 1868 sould now be put forward in 
order to establish a title by adverse posses- 
Bion against the British G'overnment. 

It is settled now that all who olaim title 
to lands in Oudh must alaim through the 
Government or prove sixty years adverse 
possession sounting from the date of Can- 
ning’s Proclamation. 

One other matter may be gebang to here 
before passing on to determine the real issue 
in these aases, It has been mentioned that 
the plaintiff in his pleadings set vp a title 
derived from the deorees of the Settlement 
Oourts passed in the sourse of the First Regu- 
lar Settlement. It is quite obvious that these 
decrees conferred no new title upon Govern. 
ment. They wereall based upon a recognition 
of the title whieh had acsrued to the Govern- 
ment by virtue of Oanning’s Proolamation ; in 
short the Proslamation is the real source of 
the plaintiff's title, 

To some now to the matter in issue, the 
question to be desided is, whether the letter of 
the Finansial Commissioner, No. 5107, dated 
the 7th August 1869, had the effaot of oon- 
ferring a proprietary title in the sites of their 
houses upon persons who were at that time in 
ossupation of houses built upon lands aome 
prised within the area of the City of Lucknow. 

In order to interpret this most important 
dosument it is necessary, firat of all, to refer 
to certain fasta whioh are established by dosu. 
mentary evidenee and regarding whish there 
is no dispute. 

In the year 1867 the Chief Commissioner 
of Oudh desided that there should be & Survey 
of the City of Lusknow, and for that purpose 
orders were issued by him to the Financial 
Commissioner ina letter No. 1803, dated the 


20th May 1867 (cf. Exhibit A30, on the resord: 


of the appellant Barati’s ease, Soesond Civil 
Appeal No, 95 of 1919). 

The Settlement  Offiser was dirested to 
aommenae at ones a khasra survey of the City 
and to prepare a map whieh was to show inier 
alia "the Nazal property distinst from private 
property and from Government property 
under the sharge of the P. W., D.”, (£e, 
Publis Works Department). 

Paragraph 4 of the letter pressribed the 
form in which the khasra was to ba prepared, 
this being a list or resord of all plots deline- 
ated upon the Survey map. The khasra was 
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intended to show lands oesupied by dwelling 
houses and by tenements whieh were not 
dwelling houses as also fields  oultivated 
or uneuliivated. The name of the ossu- 
pant of eaoh plot of land oosupied was to 
be entered, and as against esah plot there was 
to be a further entry showing whether it wag 
"Government property", "Nazul" or "Private 
property.’ It may be presumed that the 
"Government property” referred to meant 
‘the Government property under the charge 
of the P. W. D.", refered to in paragraph 2 
of the letter, other wise the olassifieation would 
have no meaning, for all "Nazul" property is 
Government property. 

Paragraph 6 of the letter sontained instras- 
tions for the making of the entries in the 
khasra, It was said that there would ba no 
difficulty about filling up column 14 relating 
to “Government property” and, assuming that 
this meant property in aharge ‘of the Publia 
Works Department, there obviously sould ba 
no trouble in making entries in this solumn; 
such property sould be  aseertained at 
onse, 

Column 15 of the presoribed form related 
to “Nazul” and, as regards this, the Chief 
Commissioner directed that the Settlement 
Officer should make an inquiry into the 
history of all property alleged to be Nazul, 
The Settlement Officer was todeside whether 
land was Nazul or not and his order was not 
to be open to appeal, Any person aggrieved 
by his order was toseek his remedy by a 
siwil suit, 

Oolumn 16 (private property) was ta 
show all properties other than those whieh 
were Government properties (P. Wi; D.) 
or deslared by the Settlement Offiser to bo 
Nazul. 

Paragraph 7 of the letter laid down that, 
as soon as the Settlement Ofiser desided any 
property to be Nazul, a oopy of his pro- 
seedings was ta be sent to the Deputy 
Commissioner who was at ones to demand 
rent for it so that inease of refusal to pay, 
the proprietorship should be brought to an 
issue without delay. 

The next dosument to be referred to is a 
letter, No. 1528 dated 27th/28th July 1868, 
from the Commissioner cf Lucknow to tha 
Finaneial  Commission*é (Exhibit A31 
Barati’s resord). In this letter the Commis. 
sioner proposed eertain modifications in the 
orders relating to the survey of the 
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City. His frst proposal was (paragraph 1) 
that the land ossupied by houses be 
given to the proprietors of the houses 
without ealling upon them to prove that 
in eash instanse the land had been pur- 
chased.” Jn the sesond paragraph of the 
letter was suggested the manner in whieh 
this proposal might best be carried out. 
The Extra Agsistant Commissioner would 
first deslare the land Nazul and then deoree 
it under the authority of a letter from the 
Seeretary to the Chief Commissioner, In 
paragraph 3 it was stated that the present 
praatise of recording all ancooupied land as 
Nazul should be sontinued, while paragraph 
4 related to burial grounds. In the fifth 
paragraph the Commissioner expressed a 
diffiauliy whieh had arisen in  respeot of 
lands resently enclosed. He waa of opinion 
that all plots whioh had been  enolosed 
since the Mutiny should be dealared Nazul. 

In the sixth and last paragraph, he 
inquired whether the Nszul Department, 
when sued in a Civil Court, sould plead 
Outram’s Proelamation as a suffisient answer 
to a plaintiff's claim on the ground that 
it had worked a eonfiseation of the whole 
of the land in the City. 

The answer to this letter is sontained 
in the Finansial Oommissioner’s letter 
No. 5107, dated the 7th August 18908, and 
this is the dcoument upon whieh the defend- 
ants-appellants here take their stand. 

The firet matter dealt with is the Com- 
missioner’s proposal to give over to the 
proprietors of the houses the sites on which 
the houses stood, without salling upon them 
to prove that they had obtained the sites 
by purebase. 

The Finranelal Commissioner says :— 

I am of opinion that the land ocoupied 
by houses in the City of Lucknow should 
not be reecrded as Nazul but be considered 
the property of the owners of the houses 
in possession, liable hereafter, if necessary, 
for purposes of taxation to a ground rent." 

This statement clearly involves asoept- 
anog of the Commissioner’a proposal to 
make a gift of all sites to the owners of 
houses in possession. At the same time, 
it rejests the suggestion made by the 
Oommigeioner regarding the method by 
whieh the gift was to be made. The 
Commissioner had reaommended that the 
giteg ohould firet be formally rosorded au 
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Nazul and then deereed to the house owners. 
The Financial Commiseicner's order was 
that it should not be reeorded as Nazgul 
but should at onse be treated as the pro- 
perty of the owners of the hones. 

The rest of the Finansial Commissioner's 
letter is of minor importance for the pur- 
poses of these aases. He vetoes the pro- 
posal to treat all newly enelosed lands aa 
Naznl and finally expresses the opinion 
that Outram's Proalamation would not be 
a sufficient defense to slaims for Oity 
lands brought in the Civil Courts. Such 
is the letter of the Finaneial Commissioner, 
and the defendants appellants say that 
the effect of what is stated in the first 
paragraph (the relevant passage has been 
quoted above in extenso) was to grant to 
all owners of houses who were then in 
osoupation a full right of property in the 
sites upon which their houses stood, 


What followed upon the ięsue of this 
letter is not altogether elear, but we find 
it stated in the Lucknow Settlement Report, 
Appendix I, page 244, paragraph 8, that the 
Financial Commigsioner’s orders nesessitated 
an alteration in the resords already made 
whieh delayed their osompletion. It ia 
indioated that the Finansial Commisaioner's 
definition of Nazul property did not square 
with the definition whieh had previously 
been aeted upon, In paragraph 7 of the 
Appendix I a reference is made to certain 
definitions of “Nazn]” laid down by the Oom- 
missioner, Mr. Capper, and if these be 
compared with the statement in paragraph 
1 of the Finaneial Commissioner’s letter, it 
is apparent that the latter offieer laid 
down mueh more narrow limits of olas- 
sification : aseording to him the sitesof all 
oseupied houses were to be exoluded from 
Nazul. It maybe taken, therefore, that the 
record of the City Survey, so far as it had been 
prepared at the time the Finanoial Qom- 
missioner issued his letter, was sorrested 
in accordance with his views, and that the 
sites of all ccaupied houses in the area which 
had then been surveyed were recorded as the 
property of the house owners, 


It is now nosessary to turn aside for a 
moment and deal with one matter which is 
of much importanee for the purposes of 
desiding the seope of the Financial Commis. 
gionor’s letter, 
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The operations in eonnestion with the 
Survey of the City whish had been ordered 
by the Chief Commissioner in 1857 eame 
to an end by August 1868. This is shown 
by what is stated in the firat paragraph 
of Appendix Ito the Lueknow Settlement 
Report, 

It is proved that the area surveyed up 
to this date did not inelude the entire area 
of the City proper. On thie point referenca 
may be made to paragraph 10 of the Appen- 
dix from whieh the following passage is 
extrasted: — 

"The Sarvey does not now, however, inslude 
the whole of the City lying within the jurisdia- 
tion of the Oity Authorities. There are some 
other thirty-nine villages whieh shall ba pre- 
sently given—lying shiefly to the north or left 
bank of the Gomti, whish are wholly or in 
part, included in the City, but of whicha Survey 
was eonsidered uunesessary besause they 
had already been brought under Settlement 
operations and 'demareated by the Settle- 
ment Department. But sueh a measure- 
ment as they had reaeivyed was not the same 
as the measurement sontemplated by the City 
Sarvey," 

The paragraph goes on to say that the 
Financial Commissioner was pressed to allow 
the Survey of these City areas on the same 
scale as had been followed in preparing 
the map of that portion of the Oity lying 
to the south of the Gomti river. The pro- 
posal was, however, rejested on the ground of 
expense. 
of the present suits which bear out the above 
statements, 

Exhibit A21 (page 20 of the appellants’ 
paper-book in Seeond Civil Appeal No. 96 of 
1919, Sarju, appellant) isa eopy of a letter 
dated the 7th May 1869, from the Settle- 
ment Offieer to the Commissioner of the 
Lueknow Division. In this the Settlement 
Offiser asks for a re.sonsideration of the 
Chief Commissioner’s opinion whieh appar- 
ently was unfavourable to the survey being 
aontinued in respest of areas which had 
been already dealt with at the Sattlement 
Village Survey. Paragraph 2 of this latter 
speaks of these latter areas as being “within 
the City limits," and paragraph 4 urges 
the propriety of completing the survey 
of these ends on the larger soale 
so as to “sesure suoh a map and resord 
ag the authorities in eharge of the City 
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lands and tenements ought to have." 
And in paragraph 9 of his letter the 
Settlement Officer "ventures strongly to urge 
the expediency of seauring a reliable measure- 
ment of the whole Oity area.” 

A copy of this letter was sent on to 
the Finanoial Commissioner (see Exhibit 
A33 resord of Barati, appealant). In his 
forwarding letter the Commissioner observes 
that, he is of opinion that, until the entire 
landa included within the City limits have 
been surveyed on the soale, the survey of 
a portion will be practisally of little value. 
A aonsiderable portion of the area now pro: 
posed for survey is as mush part of the City as 
that already surveyed,” 

Exhibit A54 (Barati’s resord) is the 
Finanoial Commissioner's reply. He refuses 
to sanetion the survey of these areas on the 
ground that it would involve muyastiable 
expenditure. 

It is plain, therefore, that the so salled 
City Survey begun in 1867 and sompleted 
in August 1868, was not a survey of the 
whole area somprised within the City limits, 
A considerable area of what was properly 
the City, inoluding, aa the Settlement Offieer 
says, & number of villages on the north 
side of the Gomti, was left out of the map. 
Among the villagesso exeluded were those 
of Baraulia, Qutubpur-Khalispur and Iradat- 
nagar in which the lands now in dispute are 
situated. Further lightis thrown on this 
matter by a judgment of Mr,  Capper, 
Settlement Offieer, dated the 19th September 
1864 (Exhibit 4 respondent’s printed record 
in Barati's ease, page 16). That judgment 
was delivered in a suit brought by Akbar Ali 
and others against the Nazul authority, for 
the proprietary title of Baraulia alas Mohalla 
Mukarimnagar. 

Mr. Capper pointed out that Baranlia had 
long ceased to be a “village” and had besome 
part of the City, having been appropriated by 
the Government ofthe day for itsown pur- 
poses, He said that the papers sonslusively 
showed that all idea of the exiatenes of this 
village as a eemindart holding had long 
vanished. He held that the proprietary 
title of Baraulia lay with the Government 
elearly on the ground that it had long been a 
part of Luoknow City. 

A similar judgment relating to Qutubpur- 
Khalispur is to be found on the resord of 
Sarjws case (cf. Exhibit 2, respondent’y 


726 
"BARATI t£, BEORRTARY OF STATE FOR INDIA, 


paper.book, Sarju’s appeal at page 9). This 
is the judgment of Mr. Maoonoshie, Settle- 
ment Officer, dated the llth February 1&67. 
Two plaintiffs had sued for the entire area of 
Qutubpur-Kkalispnr slaiming it as a jagir 
granted by one of the Kings of Ondh. The 
alaim insluded the town land (abadi) which 
had been surveyed as being within the 
village limits when the Revenue Survey began. 
Mr. Maeonochie observes that if was proved 
and admitted on all hands before him that the 
town land in Qutubpur.Kbhalispur formed 
part of the City of Luoknow, and he further 
states that the boundaries of the old village 
had disappeared more than 150 years before 
and had been in &beyanee sinee- Luoknow 
besame a City. The result was that he 
dismissed the elaim of the plaintiffs to the 
town lands and gave a deeree for them to the 
Munisipality of Lueknow as representing the 
Nazul Authority. 


And, lastly, there is a judgment of Mr. 
Capper, Settlement Officer, dated the 13th 
August 1864, dismissing a claim to the 
proprietary title in Iradatnagar (Exhibit 1, 
See page 20, respondent’s book in the appeal 
of Kallu, Sesond Civil Appeal No, 97 of 1919), 
In this judgment it is found that a large 
Mohalla of the City now stands upon what 
was formerly known as the village of 
Iradastnagar. Mr. Capper  deereed the 
- proprietary rights in Jradatnagar to the 
Government, It is proved sonslusively, there- 
fore, that the abadi or town lands of Baraulia, 
Qatubpur.Khalispur and Iradatnagar are 
part of the City of Lucknow and that, at the 
time the Settlement of the Lucknow District 
began in the year 1862, these areas were 
wrongly surveyed as forming part of the 
villages known by those names. The old 
boundaries whish had long been in abeyanae 
were resussitated with tke result that 
inhabited lands whieh had long formed part 
of the City and had aeased to be village lands 
were wrongly described in the Settlement 
Resord. This error aould not in any way 
alter the faot that the land formed part of the 
City of Lucknow. 


And bearing in mind the further fact that 
these lands were by the desrees of the 
Settlement Courts deolared to be the pro- 
perty of Government on the ground that 
they were inoluded in the City area, the 
plaintiff is not now in a position to sontend 
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that they do not and did not form part of the 


- City. 


To return now to the letter of the Finanoial 
Commissioner and its interpretation. In the 
first place, if must be soneeded that the 
first paragraph upon which the appellants 
rely distinatly relates to ‘land oseupied by 
houses in the City of Lueknow" and would, 
therefore, for the reasons given above, apply 
to houses situated in the abadi areas of 
Baraulia, Qutubpur.Khalispur and Iradat- 
nagar. 

It is diffioult to see how the appellants here 
who occupy houges in those arena ean be 
exoluded from the benefit of the letter if it 
be assumed to have the effest of sonferring 
a title to the sites of oasupied houses. 

It may be the fast that, in spite of the 
deslaration  eontained in the letter, no 
alteration was made in the Settlement Records 
of these so-oalled village areas. There is no 
clear evidence that the reeord was altered 
although an attempt was made to show that 
there had been a revision of lhe kAasra of 
Baraulia. But, be that as it may, if we oan 
hold that the first paragraph of the Finansial 
Commissioner’s letter ig sapable of being 
interpreted as a grant of the proprietary 
right in the sites of all casupied houses in the 
City of Lucknow it eannot matter whether 
the Settlement Reeords were sorrested or not. 
There ia, indeed, & presumption in favour of 
the eorreotness of auch resords—and as they 
stand they do no doubt show that the areas 
above mentioned were deelared to be the 
property of Government. Bat the presump- 
tion must yield to positive and sonvineing 
evidenee that the records do not represent 
the actual state of things and the entries 
cannot be allowed to stand in the way of 
the appellants if it san be established that 
the Finansial Commissioner’s letter operates 
to confer a gift of the house sites. It has 
been suggested in argument that no deslara- 
tion made by the Financial Commissioner 
sould have the effeet of vasating deerees 
whish the Settlement Oourt had given in 
favour of Government and whioh are recited 
in the Settlement Resords, But if Govern- 
ment has a title, whether by decree or 
otherwise, it can surely transfer it to third 
parties if it thinks fit. As has been ssid 
above, these decrees conferred no new title 
upon Government: they merely recognised a 
pre existing title whieh had aeerued by virtus 
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of Lord OCanning's Froelamation and the 
Proslamation itself declared that the British 
Government would dispose of the proprietary 
right in the soil “in sneh manner as to it may 
seom fitting." It is not to be doubted, 
therefore, that, deoress or no desrees, the 
Government had the right to make grants in 
any way it considered proper. 

The next question for sonsideration is, 
whether the letter of the Finaneis] Qom- 
missioner purports to oonfer upon the owners 
of oesupied houses in the City the proprietary 
right in the sites. As regards this matter, 
there sould be little argument were it not 
for the use of one expression to be presently 
referred to. 

It will beremembered that the letter was 
issued by way of reply to certain proposals 
put forward by the Commissioner, one of 
them, and the most important, being a 
proposal ' ‘that the land ossupied by houses 
be given to the proprietors of the houses 
without salling upon them to prove that in 
each instance the land had been purshased.” 


Turning baok to the Ohief Commissioner's 
direations regarding the City Survey (Exhibit 
A30) itia laid down in paragraph 6 of the 
Chief Commissioner’s letter that the Settle- 
ment  Offiaer was to make an inquiry 


into the history of all property alleged to be 
Nazal. 


It may be inferred that this inquiry 
into the history of all sites of ossupied 
houses in the City proved to be a matter 
of mush diffisulty—so much ac as to baim- 
prastisable—and it was no doubt this faot 
whish led the Commissioner to snggest, as 
he did in the letter above mentioned, that 
it would be expedient to waive inquiry and 
to assume that the ossupants of houses owned 
the sites without salling upon them to 
establish a title by purehase. To have insist- 
ed upon proof of previous title in each 
instance would have protraeted the inquiry 
and have delayed the sompletion of the 
Survey indefinitely and it was probably felt 
that it was almost impossible for ossupants 
to produse any satisfactory evideuse regard 
being had to the resent history of the 
sity. 


The Commissioner proposed, therefore, to 
surmount the diffisulty by making a gift of 
the site to each oesupant of a house, and, as 
hag been said above, the firat paragraph of the 
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letter of the Finansial Commissioner indisates 
his aseeptanae of the proposal, 

He says :— 

"Iam of opinion that the land oseupied 
by houses in the City of Lusknow should 
not be reaorded as Nazul, but be eonsi- 
dered the property of the owners of the 
houses in possession liable hereafter, if 
nesessary, for purposes of taxation to a 
ground rent." But for the reference to 
"ground rent" in the eoneluding words of 
this extract if would be impossible to argue 
that the Finansial Commissioner did not 
intend to sonfer the full proprietary right in 
the sites. How then ia the expression “ground 
rent" to be dealt with ? 

A person to whom land is given subjeot 
to the payment of ground rent is not a 
proprietor but a, tenant. And yet we find 
the Financial Commissioner saying that 
the land is to be the “property” of the 
house owner, whieh means that the ooon- 
pant of the house was to be the proprietor 
and not merely the tenantof the site. The 
words immediately preseding must also be 
taken into assount. The Finanoial Commie- 
sioner says that the liability for ground 
rent isto arise only “for the purposes of tax- 
ation", and. a tax on landed property, sonnot- 
ing as “it does the ownership of the land, is 
a very different thing from rent. 

The instrustions of the Ohief Commis- 
sioner (cf. paragraph 7 of Exhibit A30) 
were that as soon as apy property was 
deslared Nazul by the Settlement Officer, 
the Deputy Commissioner was at once to . 
demand rent for if so as to bring the 
proprietorship to an issue without delay." 
Rent, therefore, was to be demanded only for 
property whieh was deolared to be Nazul and, 
ecosequently, if the Finanaial Commissioner 
was of opinion, as he was, that the sites of 
oseupied houses should not be treated as Nazul 
he ean hardly have intended that rent should 
be fixed notwithstanding. 

And here referense may be made to another 
letter on reeord, dated the 18th April 1871 
from the Sesretary to the Chief Commis- 
sioner of Lucknow (Exhibit A35 paper book 
A in the oase of Barati). The letter relates 
to survey of the City lands and was obviously 
written by way of answer to some referenee 
regarding Nazul whish, unfortunately, is not 
before us, Bat it slearly lays down that the 
payment of rent is the determining factor in 
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desiding what is oris not Nazal land, The 
letter says:— 

"The Chief Commissioner believes that all 
the Deputy Commissioner requires is to 
assertain whether the holders pay rent to 
the Nazul Department for their tenements, 
If they do, the tenementa will be regarded as 
Nazal.” 

The sonslusion to be drawn from all these 
fasts is, that the Finanoial Commissioner 
did intend that a gift of the proprietary 
interest in the sites of all houses in the 
City of Lusknow shonld be made to the 
osaupants and that reference to “ground rent" 
was made per mcuriam, Paragraph 1 of 
the letter must be read asa whole, and aa 
the expression "ground rent” is repugnant to 
the eontext it must be disregarded. 

In the sourse of the arguments referense 
was made to several eases in whieh the mean- 
ing of this letter of the Financial Commissioner 
has been sonsidered. 

There aretwo judgments of Mv. Chamier, 
J. C., one reported as Secretary of State for 
India v, Babu Tarni Prasanno Roy (2) and the 
other in Secretary of State for Inda v, Masuma 
Begam (3). 


The latter ease was soneerned ‘vith some 
plots of land situated in one of the ' Mohallas" 
of the City of Lueknow and in his judgment 
Mr. Chamier observes that the order of the 
Finaneial Commissioner of August 1868, 
and the proseedings taken thereon, a 
always been treated as an abandonment of 
the rights of the Government under the 
-eonfissation of 1858 as regards private pro- 
perty in the City,” In the former ense the 
dispute was abont certain land situated in 
Qutubpur. Khalispur, one of the areas with 
whieh we are concerned in these eases. Here, 
too, it was said that the order of the Finansial 
Commissioner "has been treated as a renunoi- 
ation oftherights of the Government under 
the Proslamation of Maroh 15th 1858, 
throughout a large part of the City". Bant 
Mr, Chamier went on to add that the order 
did not apply to Qutubpur-Khalispur on the 
ground that the wajib. ul-arz of this village, 
prepared in 1870, t. 6,, some time after the 
Financial Commissioner’s order, “re affirmed 
the right of the Nazal Department to the 


(2) 90 


C. 249, 
(3) 80 md ALL , B. 161, 
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abadi under the deereeof February 1867.” 
He added that no instense had been shown 
in whieh the Settlement Authorities treated 
the Financial Oommissioner’s dosket as a 
renunoiation of rights aequired under a deeres 
of Court. 

With regard to these observations, it is to 
be remarked that in neither esse had Mr, 
Obamier before him the full text of the 
Finansial Commissioner! letter. He was 
quoting merely the referenee to it whieh is 
contained in Appendix I to the Lucknow 
Settlement Report whieh has been mentioned 
in an earlier portion of this judgment, 


It is not clear, moreover, what was the 
foundation for the remark that the order 
of the Finaneial Commissioner had been 
treated as a renuneiation of the rights of 
Government, There is no report of any case, 
desided previous to the dates of these judg- 
ments, in whieh the legal effect of the letter 
of the Finansial Commissioner had been dis- 
cussed, There is eertainly no refersnee to 
this dosument in either of the sases which 
had gone up to the Privy Counsil and which 
are reported in L. R. 6 I. A. at pages 63 and 
76 respestively [Nawab Malka Jahan Sahiba v, 
Deputy Commissioner of Lucknow (1) and Mirza 
Jehan Kadar v. Afsur Bahu Begum (4) . It 
ia probably the fast that popular opinion may 
have atributed to the Financial Commim- 
sioner's letter the effeet whioh Mr, Chamier 
speaks of in these judgments, and there is 
good ground for supposing that sertain 
remarks in the judgment of their Lordships 
in Mirza Jahan Kadar’s ease (4) have, 
from time to time, been interpreted by the 
lower Courts as laying down that there was 
a general abandonment by Government of 
its title to houses and property in the City 
of Lucknow. 


At page 82 of L. R. 6 1. A. we find the 
following passage:— Their Lordships, taking 
this letter into sonsideration, are of opinion 
that it was the intention of the Government 
to abandon altogether the eonfissation as 
regards the houses and property in Lueknow 
and to leave the former owners to their 
rights in the same way as if there had never 
been any eonfiseation." 


(4) 6 Y. A. 76; 40.727 (P. 0.5 8 Sar. P. 0. J’ 
865; Bafiqueand Jackson's P, O. No, 54; 3 Ind. Jur 
222; 2 Ind, Dee, (w,-8.) 482. > 
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It is obvious, however, that these remarks 
relate only to the houses property in the 
City whish was the subiest.matter of the 
suit before their Lordships. The letter 
referred to is a letter of the Ohief Commia- 
sioner, dated the (th July 1863,and deals 
only with the partieular houses which the 
parties were olaiming, 

Mr. Chamier’s decisions sannot be treated, 
therefore, as oonelusive authority for the 
proposition that the Finanoial Commissioners 
letter amounts in law to a renunsiation of 
the rights of Government over City property. 
But with the full text of the letter before 
me and sonsidering the other evidense to 
whioh referenoe had been made, I am pre. 
pared to hold that the Finansial Commis- 
sioner did intend to grant ta the owners of all 
oseupied houses in the City of Lueknow the 
full ownership of the sites of their houses. 

While I accept Mr. Ohamier’s view of the 
effest of the letter, I am not prepared, with 
all respect, to agree with him regarding its 
acope. He wonld freat the letter as not 
extending to the area known as Qutubpur- 
Khalispur on the ground that the wajib. ul- are 
prepared in 1870 affirmed the right whioh 
Government had aequired under the deoree 
of 1867, and on the further ground that no 
ease had been shown in whioh Government 
had rencunsed rights asquired under a decree. 
I baye already touched upon this matter but 
I may repeat here that, in my opinion, the 
Settlement Court desrees gave Government 
no new title but merely reeognised a title 
already vested by virtue of the Canning 
Proelamation. And, further, as I have al. 
ready said, I san see no reason why Govern- 
ment should not be able to renounse ita 
rights whether they accrued by a deeree 
or otherwise. The Settlement Court decrees 
relating to  Baraulia, Qutubpur- Khalispur 
and Iradatnagar were all passed before the 
Finanoial Commissioner's letter issued in 
August 1868, 

Nor aan I agree that the fast that the 
wajib.ul.arg prepared in 1870 recorded these 
areas as the property of Government, beeause 
dearees had been passed in favour of the 
Government, sould in any way detrast from 
the operation of the Financial Commissioner’s 
letter. Ifthatletier had in law the effeot 
of eonferring a right of property, the only 
result is, that the resord eontained in the 
wajtb-ul-are is proved to be erroneous in so 
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far as it purports to set forth that in the 
year 1870 these areas were still Government 
property. 

The third sage whioh has been cited is that 
of Sheo Dat Prasad v, Lala Sura) Bali (4) 
desided by Mr. Stuart, A. J. C. 

Here, again, the effect of the Finanoial 
Commissioner's letter was discussed without 
the full text being before the Court. At 
page 141* of the report this fact is slearly 
stated. Mr, Stuart was referred only to 
paragraph 8 of Appendix I to the Lucknow 
Settlement Report. He seems to have been 
of opinion that the letter sould refer only 
to those portions of the City area which were 
known as Mohallas, inasmuch as all that 
had been ordered was a survey of these 
particular areas, In the ease before him the 
land was sifuated in an area known as 
Kundri, and as Kundri was not known asa 
Mohalla he held that it was not affeated 
by the Finansial Commissioner's order. But 
the orders of the Chief Commissioner, whieh 
issued on the 25th May 1867, Exhibit A.30 
(which were not before Mr, Stuart) direeted 
a survey of the “City of Lueknow" not 
merely of those areas whieh were designated 
Mohallas, and the Finaneial Commissioner!s 
letter slearly states that the land "oscupied 
by houses in the City of Lueknow” should 
not be resorded as Nezal. 

In the light of these documents, neither 
of whieh the learned Judge had an opportu- 
nity of eonsidering, it is plain that there is 
no warrant for holding that the intention 
of the Finansial Commissioner to make a 
gift of the house sites was limited only to 
those portions of the City whioh went by the 
name of Mohallas. 

So mush for the intention of the Finanoial 
Commissioner as diselosed in the letter of 
the 7th August 1868, 

There remains the question of the authority 
of the Finansial Commissioner to make these 
grants of the sites of inhabited houses. They 
were the property of Government under 
Canning's Proclamation and sould, of course, 
be disposed of by tha Government as it 
thought fit. 

Had the Finansia! Commissioner authority 
on behalf of the Government to dispose of 
there house sites ? There is no direst evidence 


(5) 80 Ind. Cas. 295; 18 O. C, 188; 2 O. L, J. 
805. 
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upon this point but we may refer to the 
following fasts whieh are to be found stated 
in the State Papers relating to Oudh. 

Before the annexation of Oudh was sarried 
out in 1836, a letter, dated the 4th February 
1856, was sent by the Seeretary to the Gov. 
ernment of India to Major General Outram, 
whe was then the British Resident at the 
Oudh Court. 

This letter contained elaborate instructions 
for the administration of Ondh after annexa. 
tion and provided for the appointment of a 
Finansial Commissioner who was to exeraise 
mush the same powers as the Sadr Board of 
Revenue in the North-Western  Provinees. 
In paragraph 90 of this letter it was provided 
that the Financial Commissioner was to direat 
and superintend the Revenue Administration 
in all its branches while paragraph 91 en- 
trusted him with the entire direetion and 
sontrol of the Regular Settlement when it 
should be sommeneed. 

By paragraph 94 the Financial Commis- 
sioner was given authority to finally dispose 
of all slaims to grants of land rent free 
under 10 acres whenever he was of opinion 
that sush holdings should be released for the 
lives of the incumbents, All other eases of 
this slasa were to be submitted for the deai- 
sion either of the Chief Commissioner or the 
Government of India. There is not mush in 
these instrnetions to assist usin the inquiry 
we are making with regard to the authority 
of the Financial Commissioner to dispose of 
Nazal lands. The powers deaeribed relate to 
dealings with lands whioh are liable to assess- 
ment to Government revenue, and land whioh 
is Government property is naturally not so 
assessed. Nor are lands sonstituting inhabit: 
ed sites liable to assessment to land rever.ue. 

Later on, and most probably on ascount of 
the Mutiny, the office of Financial Commis: 
sioner fell into abeyanes, Tha faot is refer. 
red toina Minute prepared by the Governor- 
General, Sir John lLawrenes, on the 29.h 
June 1864, (see papers relating to the 
Administration of Oudh, in sontinuation of 
Parliamentary Paper No. 426 of Session 
1861, page 165, paragraph 39); and by 
letter from the Government of India to 
the Chief Oommissioner, dated the 30th 
September 1864, (sea page 185 of the 
same set of papers) it was directed that the 
appointment of Finansial Commissioner 
should be revived and that he was to oeeupy 
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the same position and exercise the same 
powers as were assigned to the office when . 
first instituted. In judieial matters his 
decision was to be final: in administrative 
matters he was to be subjest to the sontrol 
of the Chief Commissioner (see paragraphs 
24 and 25 of the letter). 


This is all we have been able to gather 
regarding the powers of the Finansial Qom- 
missioner, such as they must have been af the 
time the letter of the 7th August 1868 was 
issued, and it oannot be said that it furnishes 
muah evidenss eoneerning his authority to 
dispose of Government lands. 


Bat we may refer again to the letter of the 
Ohief Commissioner, dated the 20th May 1867 
(Exhibit A30) in which he ordered the 
survey of the City of Lusknow. That letter 
was addressed to the Finansial Commissioner 
who was, a8 above remarked, subordinate to 
the Ohief Commissioner in administrative 
matters, and it dirested that the survey should 
be made through the ageney of the Settlement 
Department, whieh, under the orders of the 
Government of India, was '' entirely under 
the direation and sontrol" of the Finaneial 
Commissioner. The Settlement Offiser was 
vested by these instrustiona with full 
authority to inquire into the history of all 
property alleged to be Nazuland to deside 
finally what was Nazul and what was not. 

In sarrying out these duties the Settlement 
Offiser was subject to the control of the 
Finaneial Commissioner and it oan hardly be 
doubted that, in these ciroumstanees, the 
Finansial Commissioner had authority to give 
instrostions as to the manner in whieh the 
duties should be performed. 


It is plain that his instruotions were 
solisited regarding the manner in whieh the 
record of Nezul property should be prepared 
and that the letter of the 7th August 
1868, whioh is now under consideration, 
contained his orders on the subjest. He 
gave a definite direstion that the land 
oseupied by houses in the City should not be 
resorded as Government property but should 
be treated and recorded as the private property 
of the owners of the houses. It is, in my 
opinion, a fair inference from tke faeta just 
reoited that the Financial Commissioner was 
legally competent to issue this order sonsern- 
ing a matter whish the Chief Commissioner 
had transferred for disposal to the Settlement . 
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Department over whioh the Financial Com. 
missioner was the sole sontrolling author- 
ity. 

However, if itis possible to say that the 
direot evidense is insufficient to support this 
eonelusion, it still remains to be sonsidered 
whether any lask of anthority on the part of 
the Finansial Commissioner should not, in 
assordanee with the dostrine of ratifieation , 
be deemed to have been supplied by the 
subsequent sondust of the Government, It 
is not unreasonable to assnme that all pro- 
seedings in eonneotion with the Survey of the 
Oity which was undertaken by express order 
of the head of the Lasal Government, were 
brought under his notiee. There is some 
evidense of this fast in the letter of the 18th 
April 1871, sent by the Seoretary to the Chief 
Commissioner to the Commissioner of 
Lusknow, (cf. Exhibit A35 in Barati's case) 
in which if is laid down that the payment of 
rent to the Nazul Department is the test to 
be applied for the purpose of distinguishing 
Nazul from private property. This letter, 
it may be observed, was written nearly three 
years after the Finansial Commissioner's 
letter had issued. 

Again, itis diffiulb to saoncsive that a pro- 
posal to hand over all the inhabited sites in 
the City of Lueknow eould have been with. 
held from the sognizanee of the Chief 
Commissioner and there is nothing whieh san 
- be pointed to for the purpose of showing that 
he expressed disappproval or repudiation of 
the ssheme. 

The facts soncerning the Survey of the 
City are set out in Appendix I tothe Lusknow 
Settlement Report and it is manifest that 
the report was reviewed by the Chief 
Commissioner. The letter in which he reoorda 
bis opinion of the Settlement Proseedings in 
the Lucknow Diatrist is printed at the end of 
Report and is dated the 28rd May 1873, 
The sonsluding paragraph of this letter 
eontains some comment upon the eost of the 
City Survey whish sould hardly have been 
written without full knowledge of the fasts, 
but there is not a word to indicate that the 
Chief Commissioner objested to the manner 
in whieh the Nazul reoord had been prepared. 
If, after sush a lapse of time, the deferdants 
have not been able to produee definite doou. 
mentary evidence to show either that the 
Finansial Commissioner had authority to issue 
this letter or that, if sueh authority were 
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originally wanting, the Chief Commissioner 
supplied it by some express aet of ratifion- 
tion; and if the plaintiff, who ought to be in 
a position to prodnse doeumentary evidenee, 
if there is any, to show that the Finaneial 
Commissioner acted beyond the seope of his 
authority and that his aet was never ratified, 
has failed to produce such evidense, the 
defendants are, at any rate, entitled to call 
in aid the presumption whiah the law permits 
in favour of all offisial aota, namely, that 
they were regularly performed, That pre. 
sumption is here fortified by the eiranmatanae 
that, so far as we know, no attempt has 
been made, until the present suita were 
filed, to vindieate the proprietary right of 
the Government against these defendants 
who with their predesessors in-title haye 
been allowed to oesapy these lands without 
payment of rent for a period slose upon 
sixty years, In this supine attitude of the 
Government one fails to find any trase of 
the vigour ineuleated in paragraph 7 
of the Ohief Commissioner's letter of the 
20th May 1867, whieh direoted the Deputy 
Commissioner to demand rent at onee for 
all property deslared to be Nazul “so aa to 
bring the proprietorship to issue without 
delay," That issue in the eases before us 
has not been raised till after the lapse of 
over forty years from the date of the Chief 
Oommissioner’s letter, 

Lastly, it may be observed that the bestow. 
al of these City lands upon the oseupants 
would be an ast of generosity in harmony 
with the poliey of sonoiliation whioh was 
declared in Lord Canning’s Proslamation 
itself and in the two Proelamations subse- 
quently issued by Sir James Ontram, a poliay 
whioh was eventually oearried out by the 
restoration of practically the whole of the 
lands in Oudh to their former owners, 

In the sourse of the arguments the 
Oounsel for the appellants have referred to 
sertain judgments of the Settlement Courts 
delivered subsequent to the date of the 
Financial Oommissioner’s order in suits 
brought for deelaration of titles with respect 
to lands ineluded in one or other of the 
areas with whieh we are dealing in these 
cases. The judgments indioate that these 
suits were dismissed on the ground that the 
plaintiffs were admittedly in possession and 
had no eauso of notion as there was no 
denial of their title, 
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In one of the judgments (Hxhibit Al, 
appellants paper-book appeal of Kallu) a 
reference is made to sertain orders of Govern- 
ment by whieh every person in possession 
of a house in Lusknow has been deslared 
the owner of the land upon whish his house 
stands. This judgment was delivered on the 
15th Desember 1868 and it seems probable 
that the orders of Government referred to 
are those oeontained in the letter of the 
Finansial Commissioner. 

For the purpose of showing that the Finan- 
sial Commissioner had authority to issue his 
letter, evidense of this nature is of little or 
no value; for the Settlement Courts being 
subordinate to the Financial Commissioner 
would not be in a position to question his 
authority but would be bound to follow his 
opinion, 
some importanse as showing that praotioal 
effeat was given to the Financial Commis- 
sioner’s orders and that suitors who came 
forward to elaim house sites in the City area 
were sent away with the declaration that 
their possession was being treated as suffi- 
sient evidence of their title. It is by no 
means unlikely that, as the result of these 
desisions, many of the City inhabitants re- 


frained from bringing their olaims before - 


the Courts and it is possible, therefore, 
to argue that there is oosasion for the appli- 
sation of the dostrine of estoppel. 

But speaking for myself, I prefer to base 
my judgment upon the principle of ratifiea- 
tion for the reasons I have already given. 

To sum up this part of the oase, Lam of 
opinion that we ought to hold: 

(1) that the letter of the Finansial Oom- 

missioner, dated the 7th August 1868, intend- 
éd to deslare and did deslare that the land 
ossupied by houses in the City of Lueknow 
was the property of the owner of the houses 
in possession ; 
&& (2) that the deslaration was not oonfined 
merely to those areas of the City whieh were 
known as '"mohalias" but extended to all 
areas constituting a part of the City, inaluding 
the areas with whish we are sonserned in 
these suits, namely, Baranulia,  Qatubpur- 
Khalispur and Iradatnagar; 

(3) that the Finansial Commissioner had 
authority to issue the orders contained in hia 
letter; and that, even if if be assumed that 
authority was originally wanting, it was 
subsequently supplied by implication so as to 
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constitute a ratification of the Financial Qom- 
missioner’s ast by the Government; and 

(4) that the orders of the Finansial Com- 
missioner sontained in the letter of the 
7th August 1868 operated to transfer to the 
owners of all houses in the Uity of Lueknow, 
who were in possession, the proprietary right 
in the lands ossupied by their houses. 

It remains now to diseuss oertain points 
peculiar to eaoh of the sases before ua. 

In the suit in which the appellant Barati 
was defendant, the land in dispute is plot 
No. 621 situated in Baraulia, and measuring 10 
biswansts 17 kachwansts. It isthe site of the 
defendant’s house. It is proved by produs- 
tion of the Settlement Record that, at the time 
Baraulia was surveyed in the sourse of the 
Revenue Settlement, this plot was deseribed 
in the khasra abadi as being vaeant; but a 
note was added in the eolumnof remarks to 
the effest that i6 was the site of a ruined 
house (khandhal), A oertified sopy of an 
extract from the khasra is Exhibit 3 (see 
page 10 of the respondent’s paper book in 
Barati’s appeal). The defendant, however, 
was able to produse from the Tahsil at 
Lueknow another copy of the khasra abad: of 


'Baraulia which describes the same plot as 


being oesupied by a ruined house belonging 
to one Sheo Charan who ia said to be Barati’s 
predecessor in-interest. A copy of this entry 
is to be foundin the appellant’s paper-book 
(Barait’s case) at page 2. l 

Both of these khasras have been produced 
beforeus, The one whioh forms part of the 
Settlement Reeord was prodosed from the 
resord.room of the Deputy Commissioner, 
The other was brought from the resord-room 
of the Lucknow Tahsil. The entries in this 
latter register differ in many respeete from 
those in the former and there is no elear 
explanation before us as to why these differ- 
ense exist. It is suggested that the Tahsil 
register is a revised edition of the other, and 
thatthe alterations were made in aasordance 
with the instructions  eonveyed in the 
Finaneial Commissioner’s letter of August 
1868, This is a matter upon whieh it is 
impossible to deliver any definite opinion, 
but there appears to be no reason for suppos» 
ing that the Tahsil register is other than a 
genuins  dooument. The fast, however, 
remains that in both records the number 597 
(whieh admittedly corresponda with the 
No, 612 in suit) was shown as the site of & , 
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ruined house, The learned Judge of the lower 
Appellate Court. was, therefore, of opinion that 
in any ease this land sould not be sovered 
by the orders in the Finansial Commissionerz!s 
letter on the ground that it was unoscupied, 

There san be no doubt that unossupied 
lands were treated as Nazul and that the 
Finanoial Commissioner’s letter does not 
purport to transfer any title in such landa. 
But it is not sorrest to say that land upon 
whish the ruins of a house are standing is 
unoseupied. 

There must after the Mutiny have been 
many sites on whish there were ruined 
or dilapidated dwelling-houses whieh from 
one oause or other sould not be repaired at 
once and it would be a very harsh interpreta: 
tion of the term "unosoupied" to hold that 
it ineludes the site of a house in ruins, And 
itia to be notieed that the Financial Com. 
missioner in his letter direets that burial 
grounds and compounds attached to houses are 
to be dealt with as "oesupied", 

In my opinion the plot No. 612 should be 
treated as oseupied land and held to be within 
the purview of the Finaneial Commissioner's 
letter. l 

In Sarju’s case the plot in dispute is 
situated in Qutubpur-Khalispur and is des- 
eribed as old number 653 sorresponding to 
No. 1488 (new). It is admitted that Sarju's 
house standa on the adjasent plot No, 1487 
whieh sorresponds with old No. 652, 

According to the old Settlement Record No. 
652 was oscupied by house of one Thakur 
Prasad who is said to have bsenan ancestor 
of Sarju, and No. 653 was reeorded as the 
sourtyard (sakn) attached to this house and 
as sontaining & masonry well. 

It cannot be doubted, therefore, that the 
land was “oosupied” within the meaning of 
the Financial Commissioner's letter and the 
Distrieé Judge was prepared to treatit as 
such, He allowed the plaintiffs elaim on the 
ground that the letter did not affeat any abad: 
lands in Qatubpur Khalispur bat L have 
already expressed the opinion that this view 
is erroneous, 

I hold that the plot in dispute in Sarju’s 
case is sovered by the order of the Financial 
Commissioner, 

The suit in whish the appellant, Kallu, was 
impleaded as defendant relates to nine plots 
situated in Iradatnagar. Eight of these are 
‘soyored by shops and the ninth by a houso, 
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The dosumentary evidenea on the record 
shows that these plots were osoupied at the 
time of the First Regular Settlement and there 
is really no dispute regarding this matter. 
It would seem that inthe year 1860 the 
buildings upon these lands were in the ossu. 
pation of one Nawab Mirza who laid slaim to 
them as against a person to whom they had 
been leased by the Nazul Department. Two 
documents, Exhibit A13 and Al4, in Kallu's 
case show that the slaim was recognised and 
the lease cancelled. The point is, however, 
that the lands were then oeeupied and have 
been sontinuously oseupied sinse. The learned 
Judge was of opinion that it had not been 
proved under what title Nawab Mirza had got 
these houses and he also appears to have 
thought that Kallu, the defendant, had failed 
to establish his title. This, however, is not 
a matter with which we are conserned in 
the present suit, If the Finaneial Com- 
missioner's order relates to these lands 
which were undoubtedly “oseupied” in 1868 
the result is that the title of Government to 
them was abandoned, Whether the present 
defendant has or has not à good title does not 
matter if the plaintiff has no present title his 
suit must fail. 

The learned Judge held, moreover, that the 
land, being situated in Tradtnagar, was not 
effested by the order. This point has already 
been dealt with. I have held that Iradatnagar 
was a part of the City and that the order 
does apply. 

Lastly, there is the sase of the appellants, 
Gur Din and Shiam Bihari Lal, (Sesond Civil 
Appeal No, 137 of 1919) in whioh the landa 
in dispute eonsist of six plots situated in Pura 
Mendai whieh is admittedly a portion of the 
inhabited area of Qutubpur.Khalispur. 

The lower Appellate Court has decided 
against these defendants on the ground, 
chiefly, that they have failed to prove their 
title, The khasra abad? (Exhibit Al page 6 
of the appellant’s book) shows that at the 
time of Settlement a large area, consisting of 
plots Nos. 345 to 462, was in the possession of 
one Mendai Darogha and that the area was 
described as Pura Mendai—a hamlet founded 
by him. The record says that he purchased 
the land and populated the hamlet, 

The whole of these lands are shown in the 
khasra &80coupied by houses or ruina of houses, 
with the exception of a few plots whieh are 
dosoribed sp ronde, 
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It eannot be doubted, therefore, that they 
were oacupied lands and it is not denied 
that they have been ossupied since, They 
must have been oscupied when the Finan- 
oial Commissioner issued his order and 
released the title to the sites in favour of 
the house-owners in possession. It follows, 
therefore, that we are nof in any way 
eonserned with the title of the present 
ossupants. It is proved that the plaintiff 
has no present title and his suit should 
be dismissed. It has already been desided 
that the Finanoial Commissioner’s order 
applies to Quatubpur-Khalispur in whieh 
Pura Mendia is situated. 

For the reasons given above, I am of 
opinion that these four appeals should te 
allowed, the deerees of the lower Appel. 
late Court reversed and those ofthe Oourt 
of first instanee restored. The appellants 
should have their costs both here and in 
the Courts below. 

KANBAIYA Lat, A. J. C.— These appeals 
arise out of four suits brought by the 
plaintiff-respondent to eject sertain persons 
from the land casupied by their dwelling 
houses by the demdlition of the buildings 
standing thereon and for damages. The 
plaintiff bases his title on the Proslamation 
issued by Lord Canning on the 15th Marsh 
1858, whereby the proprietary right in the soil 
of Ondh was sonfssated to the British Gov. 
ernment. His somplaint is, that the defendanta 
in three of the eases took unlawful possession 
of the land in dispute sometime after the 
First Regular Settlement, that the defendant 
in the fourth ease eneroashed on some land 
lying adjacent to his house by ineluding 
it in his house in August 1913, and that 
they have refused to vacate the said land 
or t6 pay rent for the same. 

The defendants, on the other hand, 
. angert that they and their predevessors- 
in-interest have been in possession of the 
said land from before the Mutiny, They 
deny that the sonfiseation deslared by the 
Proslamation of Lord Canning, was earried 
into effect in regard to the house property 
in Lucknow City and rely in support of 
their contention on the Proslamation, 
subsequently issued by Major General Sir 
James Outram, the then Commissioner of 
Ondh, on the 22nd Maroh 1858, and the 
letter of the Financial Commissioner of 
Oudh, who was in charge of the Settlement 
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Operations, of the 7th August 1868, the 
presise effect and authority of whish form the 
main subject-matter for desision in these 
appeals. 

‘The history of the struggle whieh Lord 
Canning had to encounter in sonnestion with 
the issue of his Proslamation is not without 
some interest. Soon after the suppression 
of the Mutiny, Lord Oanning thought it 
expedient that the proprietary right in 
the soil of Oudh should be osonfiseated to 
the British Government, whiah was to 
have the power to dispose of it in such 
manner as to ib might seem fitting, in 
order that all disputes as to antecedent 
titles and rights, created by the previous 
Summary Settlement, might be obviated, 
and a fabula rasa obtained, whieh would 
enable him fo restore the great land owners 
and redress the injnstiee, whish, he thought, 
they had suffered on sondifion of their full 
and somplete allegiancs (Sykes’ Taluqdari 
Law page 43). He aosordingly sent a 
draft of his proposed Proclamation to Major 
General Sir James Oatram with direotions 
to publish it when the Oapital of Oudh 

ÁF e. * 
was either astually in our hands or lying 
at our meraey." 

The draft Proslamation stated: —: 

"The Governor General further proslaims 
to the peopleof Oudh that with the above 
mentioned exseptions the proprietary rights 
in the soil of the Provinse is sonfissated 
to the British Government, whish will 
dispose of that right in sush manner as to 
it may seem fitting," It then went onto 
NAy:— 

"To those Taluqdars, Ohiefs, Landlords, 
with their followers, who shall make im- 
mediate submission to the Chief Commis- 
sioner of Oudh, surrendering their arms and 
obeying his orders, the Right Hon’ble the 
Governor-General promises that their lives 
and honour shall be safe, provided that 
their hands are not stained with English 
blood, murderously shed." “But as regards 
any further indulgence whish may be ex- 
tended to them, and the sondition in which 
they may hereafter be plaeed they must 
throw themselves upon the justies and 
mersy of the British Government.” (Ondh 
Papers No. 265 ordered by the House of 
Commons on the 7th May 1858). 

On the 8th: Marsh the Ohief Commis- 
sioner pointed out ‘that if the Proslamas 
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tion was issued it would besome hopeless 
to enlist the land-holders on the side of 
order, basause as soon as the Chiefs and 
Talugdars besame  aequainted with the 
determination of the (Government to son- 
fissate their rights they would betake 
themselves "at onse to their domains and 
prepare for & desperate and prolonged re- 
sistance.” Lord Canning was, however, 
obdurate and insisted on the sonfiseation 
of proprietary rights in the. land being the 
general penalty and added :— 

"The means of obtaining more or less 
exemption from it have been pointed out, 
and are within the reash of all without 
injury to their honour, Nothing more is 
required for this than that they should 
promptly tender their adhesion and help to 
maintain pease and order.” To make his in- 
tention eleirer, he dirested the addition to 
the propose] Proslamation of a futher 
elause :— 

"fo those among them who shall promp- 
tly some forward, and give to the Chief 
Commissioner their support, this indulgence 
will be large and the Governor-General 
wil be ready to view liberally the slaims 
whioh they may thus acquire fo a restitu- 
tion of their former rights, 

He wrote, at the same time, to the Ohief 
Commissioner.—"This alause will add little 
or nothing to your diseretionary power, but 
it may serve to indicate more alearly to the 
Talugdars the liberal spirit in whieh the 
Governor General is prepared to review and 
reciprocate any advanees on their part.” 
(Ondh Papers No. 289 ordered by the 
House of Commons on the 20th May 
1858), 

The Proolamation was eventually 
in assordanoe with these orders on the 
15th Marah 1858, It promised a large 
indulgense to those who would promptly 
somo forward to give the Chief Oommis- 
sioner their support in the restoration of 
peass and order, and where indulgenae sould 
not bs extended, it reserved to the British 
Government the power to dispose of the 
proprietary right in suah manner as might 
bs deomed fitting. Toa learned Counsel 
for tha plaintiff.raspondant  soneedes that 
this inlalgansa or pawar sould have been 
exarsisel by ths Chisf Commissioner. 

Oa the 2201 Marah 1858 Major General 
Sic James Oatram, the then Ohief Qom» 


issued 
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missioner, issued the following Proslamation 
to tha inhabitants of the City of Luaknow:— 
"For the information of those persons who 
have flad away from the City, it is hereby 
notified that those who have fied away 
from their houses after locking them should 
return within ten days and re-oosupy their 
respeotive houses and that if they do not 
return within the time fixed, their houses 
and goods will be sonfiscated to the Gov- 
ernment.’ Another Proslamation was issued 
by him addressed to the land-holders on 
the 25th March 1658, asking them to some 
ready to obsy his orders and telling them 
that, provided they bad taken no part in the 
atrocities sommitted on helpless Europeans, 
none of their lands would be  oconfissated. 
He was not unaware that a Proelamation 
sonfiscating the entire proprietary right in 
the soil of the Province of Ondh, had 
already been issued by him on behalf of 
the (Governor.(teneral on the 15th Mareh 
1858. His objest in issuing the Proclama- 
tion of 22nd Maroh 1858 eonld, therefore, 
have been no other than to extend the 
indulgence, the grant of which had been 
placed within hia diseretionary power by 
the Governor-General, or to utilize the 
power to dispose of the proprietary right, 
which the Proslamation had reserved, by 
promising not to earry out the sonfiseation 
in the «ase of those who promptly returned 
to their houses. 


it ia indisputable that the Proslamation 
of Lord Canning had the effect of divesting 
the proprietors in Oadh of all rights to 
land and to transfer it to and vest it in 
the British Government. Their Lordships 
of the Privy Oounsil have repeatedly 
pointed this out in several oases. But the 
promised grant of indulgenos or the power of 
making a fitting disposition formed an 
integral part of that Proclamation. The 
eorrespondense, whioh subsequently paseed 
between Lord Canning and the Seoretary of 
State for India and sueeseding Chief Oom- 
missioner of Oudh, throws considerable light 
on the general polisy whioh Lord Canning 
wanted to be followed in eonnestion with his 
Proclamation. It also affords a valuable 
guide for determining the extent of the 
authority whioh he had conferred on the Loeal 
Govarnment in sonnestion with its enforee- 
ment, 
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On the 19th April 1855, the Searet Com- 
mittee of the Court of Direatora of the Hast 
India Company took exception to the terms 
of the Proslamation, and pointed out "that 
this desree, pronouncing the disinherision of 
& people, will throw difficulties almost 
insurmountable in the way of the 
re-establishment of peace". The Oommittea 
expressed a desire that the Governor-General 
in Couneil would mitigate iri prastioe tha 
astringent severity of the desree of oonfison- 
tion, whish had been issued (Oadh Papers 


No, 265 ordered by the House of Commons 


on the 7th May 1£58). Lord Canning, in 
reply, addressed a long letter to the Secret 
Committee, explaining the reason whish had 
Jed him to issue the Proelamation and said :— 
"It might safely be assumed that the spirit 
in whieh the clause treating of indulgense, 
would be asted upon in the distriets whioh 
should be resovered, would gradually besome 
known throughout the Provinae, and have 
eonsiliatory effest”, Referring to the views 
expressed by the Ohief Oommissioner of 
Oudh, Sir James Outram, in his letter of the 
8th Marah 1858, above referred to, he 
observed :— 

"Paragraph 35. I will not trouble your 
Honourable Committee with a re-sapitulation 
of the reasons which appeared to me to forbid 
the adoption of Sir James Outram's sugges- 
tion; but lest your Honourable Committee 
should suppose thatI was withoutany previous 
expression of Sir James Outram's opinion on 
the subject, I wish to state that the unfavour- 
able view, taken by that distinguished 
officer, of the substanee of the Proclamation 
was a eause of mueh disappointment to 
14 
“35, A very few weeks previously tha 
Chief Commissioner had sent to the Govern- 
ment of India an able and elaborate 
memorandum upon the system of Civil 
Administration to be adopted for Oudh after 
Lusknow should be subjugated, In his 
memorandum, dated the 15th January, are 
the following views:—The system of 
settlement with so-called village proprietors 
will not answer at present, if ever, in Oudh. 
These men have not infaensesnd weight 
enough to aid us in restoring order. The 
lands of men who have taken an active part 
against us should be largely configcated, in 
order, among other reasone, to enable us to 
reward others in tho manner most acceptable 
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to a native. But I see no prospect of restoring 
tranquillity exsept by having resourse for the 
next few years to the old Taluqdari system... 
Talugas should only ba given to men who 
have actively aided us, or who, having been 
inactive, now evinso a true willingness to serve 
us, and are possessed of influenssa auffisiont to 
make their support of real value." ' 

37. Subject to the understanding that, even 
to those who had besn most active against us, 
indulgence should ba extended upon their 
making prompt and complete submission, these 
opinions assorded exastly with my own and, 
although I was aware that there might 
easily be diffarenses of opinion as to the mode 
of announoing and of sarrying out punishe 
ment by sonfiseation, it did not oscur to me 
that any such divergense of views, as was 
subsequently intimated in the Chief Commie. 
sioner’s letter of the 8th Marah, sould ossur 
between us. The belief therein exprased, 
that there are not a dozen land-holdera in the 
Provinoe who have not borne arms against 
us, seemed to go far towards justifying the 
general and sweeping terms of the Prosla- 
mation to whioh alone I expected any objea- 
tion on Sir James Oatram’s part”. He then 
proceeded to deseribe the measures he had 
taken to oarry ont his poliey of indul. 
gence ;— 

38. Iafterwards had oasasion to send 
my Military Seeretary, Colonel Stuart, to 
head-quarters and I took the opportunity to 
explain to the Chief Commissioner that I 
wished him to give the most liberal interpreta 
tion to the Proclamation; that, for instance, the 
Proslamation left it free to him to notify to 
any Taluadar, who was deserving of eon- 
sideration, that if he made submission and 
supported the Government the confiscation of 
his lands would not take effect, and that his 
olaims to property, of whioh he might have 
been deprived upon the annexation of the 
Provinoe would be re-heard; and that, in the 
ease of these haying been resumed by him, 
he might retain them till the re-hearing, 

"89. On the 3rd of April, Major-General 
Sir James Outram being aboat to take his 
seat in Oounoil at Calontia, Mr. Montgomery 
Suseeeded to the Chief Commissionership of 


. Montogomery had, at my 
request, done me the favour of visiting 
Allahabad bafoze’ going to Luoknow, in 
order that I might hayo an opportunity of 
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communicating unreservedly with him upon 
the dissharge of his new duties, 1 impress. 
ed upon the new Chief Commissioner my 
wish that his dealings with the ohief rebels 
should be as sonsiliatory as might be son- 
sistent with the dignity of the Government, 
and that he should treat liberally and gener- 
ously all those who tendered their allegiance and 
gave support to hts authority. Mr. Montgo- 
mery expressed his intention to take this 
matter into his own personal management," 
(Oudh Papers No. 62 ordered to bs printed 
on the 18th Marsh 1859). He sent another 
letter to the Court of Direstors on the 4th 
July 1558, 

In reply to these letters the Ssaretary 
of State for India wrote to Lord Oanning 
on the 9th December 1858 as follows:— 

3, 1 donot propose to follow, paragraph 
by paragraph, the elaborate argaments eon- 
tained in these letters, They have been 
considered with the attention whieh was due 
to the high sharacter and the distinguished 
position of your Lordship ; and I observe with 
satisfaction, that the polisy indicated in the 
doauments adverted to, as regards the alaims 
of the Taluqdars and other proprietors in 
Ondh has not in practice been adopted by you, 
and is deslared, on your own authority, never 
to have been intended to have been carried into 
effect. However indiscriminate and unspair- 
ing may have been the sentenae of eonfisoa- 
tion whioh your Proslamation pronounced, 
that sentence has not been put in force; and the 
issuing of if would appear to haye been 
merely a menace, designed to strike awe into 
the minds-of those still arrayed in arms 
against the British Government. 

"4 Though anxious to support your 
authority, and to regard in the most favour- 
able point of view any explanation of your 
publie oonduot whieh you might have to 
offer, Her Majesty’s Government eannot 
alter their previously expressed opinion with 
regard to the polisy whieh, in thia instause, 
you have pursued. They cannot think it 
wise for a Government, either in Asia or in 
Hurope, to utter threats on whish it is not 
meant to ast ; and they apprehend that the 
tendeney of suoh threats, when addressed to 
insurgents in arms, to drive into desperate 
and hopeless resistense some, at least, of 
those who might be indused to submit by 
an invitation in more lenient terms. They 
are, however, glad to reseive, and ready 
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implieitly to asept your assertion, that the 
prastieal effeet prodused upon the minds of 
the people has been but small. They learn 
with satisfaction, that the personal explanations 
to which you refer as having been given by your 
desire through the officers of your Government, 
have dispelled the alarm which its sontents 
were likely to exeite, And the whole tenor 
of your Lordship’s administrationin India, 
and the moderation of language and of 
astion whioh you have known how to pre- 
Serve in sireumstanees of unusual diffisulty 
and universal exoeitement, sonfirm, if eonfir- 
mation were needed, the assuranse which 
you have given of your intention to deal in 
a spirit of merey and of justice with those 
whose rights appeared to be imperilled by 
the language of your official declaration. 

“5, While Her Majesty's Government 
adhere to the opinion expressed by them 
respesting that declaration, it seems to them 
needless further to eomment on a dosument 
which has been practically cancelled by yourself ; 
and, whilst regretting that they eannot but 
consider i$ as a mistaken aot on your pari, 
they desire publiely to express their full 
approval of your general policy, and their 
sonfident hope that the measures taken by 
you for the suppression of insurrestion in 
India will at no distant period lead to the 
entire pasifisation of that country." (Ibid. 
pages 14 and 15.) 

On the 22nd April 1859 Lord Canning 
resorded a minute, wherein he referred 
to the above despateh and emphasized 
that the Proolamation had not in any 
sense been cancelled but had been, on 
the otHer hand, oarried into effest. That 
is, however, beside the point. The Pro- 
olamation issued by Qaeen Victoria on the 
assumption of the direst sovereignty of India 
did not revoke it. The fast still remains that, 
in addition to what he had promised in the 
Proslamation, Lord Canning took pains to 
iastrust the Chief Commissioner of Oudh to 
give the Proslamation the most liberal 
interpretation and ty treat liberally and 
generously all those who tendered their 
allegianes and gave support to his authority, 
Indeed, the Official Report of the Adminis- 
tration of Oudh dated the 22nd April 1859 
stated : — 

"232. Acting under insiructions of the 
Right Honourable the Governor-General, Mr. R. 
Montgomery, who was appointed Chief Com: 
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missioner in April 1858, spared no pains to 
make known to.the people that timely sub- 
mission and faithful obedience to the para- 
mount power would stay the execution of the 
sentence of confiscation ; and from every part of 
Oudh with a few exesptions a ready response 
was sent to Lucknow. Willingness to submit 
was the answer of all bnt it was sincere only 
in some sages, and there was often inability to 
aot upon it.” (Oudh Papers No. 74 ordered 
to be printed on the 1st Agust 18359). 


It is difficult to trace the sorrespondenee, if 
apy, whieh passed between the Governor- 
General of India and the Chief Commissioner 
of Oudh in regarad to the staying of the 
sentence ; but it is obvious from the subseqgeut 
aonduet of the Local Government and the 
manrer in whioh the register of Nazal or 
Crown lands was prepared that, so far as the 
"house property in Lucknow City was concern. 
ed,.no effect was given to the confiseation 
and every person who had fled away fromthe 
City was, in pursuanoe of the Proslamation of 
the Chief Commissioner of Oudb, allowed to 
return to his house and ooeeupy it as if no 
suoh eonfiseation had. been in force. 


During the period the Mutiny lasted, many 
houses of the City must, in the ordinary 
sourse of events, have fallen or been dismanti- 
ed.. One of tke houses of Nanda Joshi, the 
grand-father of Barati, a defendant-appellant, 
was lying fallen ator about the time when 
he returned to the City. He was given a 
ticket on the 8th August 1858, permitting 
him to re.oecupy his dwelling. house No. 28 
with his family comprising five people and to 
take possession of his house No. 25 whieh was 
lying fallen (Exhibits A27 and A28). Barati 
states that his grand-father had no other 
houses in the City beyond those mentioned in 
those tickets whioh are now in dispute, and 
that he has been in possession of the present 
house in suseession to his father and grand- 
father sinee. These were issusd from tho 
offise of the Oommiasioner of Lucknow and 
must, in the ordinary course of offisial routine, 
have been issued with due authority. The 
other defendants-appellants have not filed any 
tiskets, but from the entries made in the 
khasras abadt prepared at the time of the 
First Regular Settlement it is olear that their 
aneestors or predecessors-in interest similarly 
re-oooupied their houses and have been in 
possession thereof continuously sinse, 
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A Finansial Commissioner was appointed 
for Oudk soon after its annexation to assume 
supreme sontrol of the Settlement Operations 
by a despatoh of the Government of India of 
the 4th February 1856 (Ondh Papers for 
1856, page 257), This post was abolished 
in Ostober 1858, but was restored on the 9th 
September 1864, under the conditions and 
limitations laid down in the despateh of the 
Ath February 1856 (Papers relating to the 
land tenures and Revenue Settlement in 
Oadh page 350). ln 1867 the Chief Oom- 
missioner of  Oudh desided that there 
should be a survey of the City and for 
that purpose detailed instrustions were 
issued by him to the Finansial Commissioner 
on the 20th May 1867, diresting, among 
other thing», that a khasra Survey of the 
City should be made and a map prepared 
showing intsr alia “the Naewl prop:rty distinot 
from private property and from Government 
property under the charge of Fublic Works 
Department’. In paragraph 4 of the letter 
sent by him he directed a further enquiry . 
to be made against eash property, showing 
whether if was Government property, Nazal 
or private property, and the Settlement 
Officer was directed to make an enquiry 
into the history of other property alleged 
to be Nazul (Exhibit A30 in Barati's case). 
On the 27th July 1868 the Commissioner 
of Lucknow wrote to the Finansial Oom» 
missioner proposing certain modifisations in 
the orders relating to the Survey of the City 
and suggesting that all non oeoupied land 
should be reeórded as Nazul other than that 
enslosed sinse the Mutiny (Exhibit A31, 
Ibid). In reply, the Finansial Commissioner 
dirested on the 7th August 1868 “that the 
land occupied by houses in the Otty of Lucknow 
should not be recorded as Nazul bui be considered 
the property of the owners of the houses in posses» 
sion liable thereafter, tf necessary for the purpose 
of tawation to a ground. rent (Exhibit A31 ibid), 
The reference to ground rent is obviously 
misleading, for full proprietorship is ineon- 
sistent with ground.rent and the proprietary 
right of the osoupants was here resognized. 
(ef. Lal Sripat Singh v. Lal Basant Singh (6). 


(6) 4% Ind. Cas. 434; 21 O. C, 180; 22 O. W.N. 
985; 8 L. W. 828; (1918) M. W. N. 688; 50. L. J. 
497; 16 A, L. J. 817; 6 P.L. W. 256; 85 M. L. J, 
595; 28 C. L. J. 498; 24 M. L, T, 434; 20 Bom, L. R. 
1101 (P. 0.4 
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The reference to taxation suggests that 
some kind of land-tax or  house.tax was 
probably in view, whish every oseupant 
ean be made liable to pay irrespestive of 
bis proprietary right, The Oudh Papers 
refer to the levy of such a house tax by the 
Munieipal Board of Lucknow, in 1858-1859 
(Report on the Administration of Oudh, 
paragraphs 471 and 472: Ondh Papers No. 74 
ordered to be printed on the Ist August 
1859), 

Meanwhile, the Survey of that part of the 
City whish was on tbe southern bank of 
the river Gomti, had been completed and that 
of the portion on the northern bank, where 
the plots now in disputa are situated, was 
stopped for want of funda. Those parts 
had baen inaluded in the Survey made at 
the time of tha Settlement of the villages 
Baraulia, Qatubpur.-Khalispur and Irada$. 
nagar which stood on the north of the river. 
The town land surveyed within the limits of 
Qatubpur-Khalispur was olaimed by osrtain 
‘ persons, who asserted that their susestor, 
Nawab Rukunddaula, had reaeeived a muaf, 
grant of the entire village from.King Ghazi- 
ud-din Haider and that the Nazal Depart- 
ment was not entitled to take possession 
of the sbadi portion of the same, Their 
olaim was opposed by the Government on 
the ground that the abadi portion formed 
part of the Lusknow City, and had never 
been granted by the King to any person. 
The Settlement Court ruled tbat the grant 
was sonfined to the oultivated and oultur. 
able area situated in the village and that 
the town land was not included in the grant 
but formed part of the City and it decreed 
the same accordingly in favour of the 
Manisipality of Lusknow, on the lith Feb. 
ruary 1867 (Exhibit 6 in Gurdin’s case), 
In his judgment the Settlement Offiser 
pointed out that the boundary establish. 
ment defined 
abeyanee sinse Lueknow besame a City and 
that the survey of the village was not, 
therefore, a eriterion of the rights. Refer- 
ring to the Outram Proclamation he observ. 
ed:— Finally, there remains the Ontram 
Proelamation. The lower Court is utterly 
wrong in the eífeob it gives to if, for, as 
remarked by the present Offisiating Com. 
missioner in his order on the petition of 
the respondent, dated 13th August, if has 
been repeatedly ruled that the Outram 
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Proslamation sovera all houses which sarry 
the land with them, thereby indisating that 
the whole of the abadi, houses and waste 
land cf the City of Lusknow was insluded 
in the Proclamation". In regard to the 
village Baraulia a  elaim to ita pro- 
pristary title was set up by Akbar Ali 
and others but was dismissed on the 19th 
September 1864. The Sattlement Offiser 
found that prima facie the whole village 
had been appropriated by the Government 
of the day for his own purposes and he 
accordingly deeveed the proprietary title in 
that village in favour of the Government, 
subjeot to the right ofall persons claiming 
proprietary title fo spasifio plots to have 
the same determined, “if disputed by the 
Government’, by a aompetent Court (Exhibit 
4 in Baraive case}, A similar claim was 
rought in regard to Iradatnagar by Shams- 
uddin and Tilak but was dismissed by the 
Ssttlement Offissr on ths 13th August 
1864 (Hxhibit 1 in Kallws cise), The 
Settlement Officer awarded the proprietary 
title to the Government subjest to the 
right of any psrosn, whether a party to 
the prosseding or not, to spesifis plots 
standing therein, to be established there- 
after. In eash of these ases the abad: 
portion of those villages was treated asa 
part of the City of Lucknow, though it stood 
ou the other aide of theriver Gomti, and 
the rights of oceupants to partieular plots 
was left antoushed. Some suits were later 
on brought by oertain persons claiming 
spesifie plots bat they were thrown out on 
the ground that they had no cause of action, 
inasmush as their possession had not been 
disturbad. 

There are referanses in asveral papers to 
Naznl registers having been maintanined but 
none of them has been produced. Oa the 
27th Ostober 1874 the Commissioner wrote to 
the Daputy Commissioner, Lucknow, that the 
instructione of ihe OhYef Oommisstoner were to 
enter in the Nazal register the plots of land of 
which the owners paid rent to the Nazul, and 
waste lands not in the possession of any person, 
and that any land in the possession of 
private individuals was to be exaluded 
(Exhibit Al2 in Baraté’s case). In & suit 
filed by Bahadur Beg against the Crown in 
regard to oertain houses in the village 
Baraulia, relianee was plaaed on behalf of the 
latter on oertain entries in the Nazul register 
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. (Exhibit A30 in Gurdin’s case). In another 
suit filed by Pran alias Ram Singh against 
Kirpa Dayal, the Nazul Darogha was required 
to produse the register in whieh the land 
then in dispute was entered and he produoed 
it on the 15th September 1874 (Exhibit Al4 
in Sarju’s case). A list of Nazul houses has 
also been filed, whieh gives the numbers 
borne by those in the Nazal Register (Ex. 
hibit. A18 in Sarju’s case), If the 
sonfissation of the entire land in the 
City had been maintained, the prepara- 
tion of a Nazul register in regard to the 
specifies houses or plots or the reserva- 
tion eontain in the decrees with regard to 
the rights of partieular individuals to parti- 
cular plots would have been surely out of 
plase. The insiruotions issued by the Chief 
Commissioner, emphasizing the differentia. 
tion to be made between the private property 
and the Nazul property and the preperty of 
the Government in the hands of the Publio 
Works Department, as evidenoed.by his letter 
of the 20th May 1867 (Exhibit A30 in 
Baratt’s case) would similarly have been 
without any significance, 

The inference to be drawn from the cor. 
.respondense and the proceedings taken by 
the Chief Commissioner and the Finanoial 
Commissioner and their subordinates who 
earried out their direetions is identical. 
While the policy of declaring a general 
aonfiseation was being debated, Lord Canning 
was anxiously diresting that the Proslama- 
tion should receive a liberal interpretation 


and generous indulgence should be shown to- 


those who helped in the restoration of pease 
and order. Ths inatrustions sent by him 
through his Military Sesretary to the Chief 
Commiesioner to explain how his policy was 
to be sarried out and the insíruetions he 
personally gave to Mr, (afterwards Sir 
Robert) Montogomery were but part of the 
evidenee, showing the authority by whish a 
diseretionary power was sonferred by the 
Chief Commissioner to stay the sentence 
- of confiscation and to treat liberally and 
generously all those who tendered their 
allegianse and supported his power, That 
poliey subsequently guided the actions of the 
Loeal Government and its offisers, It was 
in exersise of some sush general authority 
or poliey, it must be presumed, that the 
Chief Commissioner wrote on the 18th 
April 171 to the Commissioner of Lucknow 
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that all that the Deputy Commissioner : 
to do was, to ascertain whether -the bole 
paid rent tothe Nazul Department for tl 
tenements and if they did, to reg 
their tenements as Nazul (Exbibit A 
in Baroi?s case), The Commissioner a 
veyed those instrnotions to the Dep 
Commissioner and directed in expr 
terms that the entries in the Nazal regis 
were to be confined to plots of land 

which rent was paid to the Nazul Deps 
ment or waste lands of whieh no one wat 
possession (Exhibit A12 in Barati’s ca 
The presumption, in the cireumstanoces, 
irresistible that what was done by the Ct 
Commissioner, the Financial Commissiot 
the Commissioner and the Nazul Officers, y 
done in pursuance of the declared poliey 
the Government to renounas or abandon 

Proslamation in so far as oocupied houses 


- the City of Lueknow were concerned and 


allow people to re-oscupy them, as if no si 
eonfiseation had taken plase. The pre: 
authority under whieh those orders w 
issued from time to time sannot be ea: 
traced at this distanse of time ; and inasmi 
as all that was done was never repudiated 
ehallenged olose upon sixty yedre, it must 
presumed that that was done with í 
authority and sanotion, As their Lordship: 
the Privy Council pointed out in the Colle 
of Masultpatam v. Oavaly Vencata Narratna, 
(7) the asts of a Government Offser b 
the Government when he is aofing 
the dissharge of a certain duty within 

limits of his authority, or if he exeeeds t 
authority, when the Government in faot, 
in law, direstly or by implication, ratifies - 
excess, If there was no authority, the s 
sequent eondust of the Government for 


` period, very olosely approximating sixty yet 


provided suoh a ratifioation and a change 
attitude, after the old state of things | 
been altered and many houses must h 
been re-built or improved ean no longer 
permitted. The deslarations made by 

highest officers of the Government in asso 
ance with the polisy enaouraged and sancti 
ed by Lord Canning ought, not to be ligh 
ignored or set aside after they have remaii 
uürepudiated and unshallenged so long t 


(6) 8M. I. A, 522 at'p, 554; 2 W. R61 AP. C. 
Suth, P. C, J, 476:31 Sar, P. 0, 4, 820; 19 E. R. 63) 
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have met with the approval and ratifiaation 
of those in sharge. 

It has been pointed out that in Nawb 
Malka Jahan Sahiba v. Deputy Oommesstoner 
of Lucknow (1) their Lordships of the Privy 
Counsil observed: ~The Proolamntions of 
General Outram eannot be taken as shanging 
the eífeot of the Proclamation of Lord 
Canning, or having any operation, in so far as 
they may be inconsistent with tii, Certainly, 
they sould not have the effest of divesting 
any property from the British Government 
which had been vested in it”. But the 
Proslamation itself promised liberal indul- 
genee to those who supported the Chief 
Commissioner in the restoration of peace 
and order and also reserved a power to make 
a fitting disposition, and the subsequent acts 
of the highest offisers of the Government from 
the Chief Commissioner downwards must be 
taken to be acts donein enforeement of the 
policy which Lord Canning himself had autho- 
rized or emphasized more than onse. The 
psople liad merely followed the land-holdera 
and army in the revolt. Whether those asta 
amounted to adisposition orto an abandonment 
or renunaiation of the aonfissation in regard to 
oseupied lands in the City inoluding those 
now in dispute is not very material. The 
opinion expressed by their Lordshipa of the 
Privy Oounsil in Mirza Jehan Kadar v. Afsur 
Bahu Begum (4) on the strength of eertain 
correspondence which passed bet ween the Chief 
Commissioner and the Offisiating Commis- 
sioner of the Lusknow Division with regard to 
the house property in the City of Lusknow 
then in dispute was, that “it was the intentioa 
of the Government to abadon altogether the 
confisoation as regards the houses and property 
in the City of Lueknow, and to leave the former 
owners to their rights in the same way as if 
there had never bsen any eonfiseation", The 
properties now in dispute are nof the same ; 
bnt they are governed by the deslarations 
made by the highest offisers of the Govern- 
mentfrom the Chief Commissioner downwards 
in pursuance of that intention. It is un. 
neosessary to refer to the desisions in 
Secretary of ‘State for Inlia v. Babu Turn: 
Prasanno Koy (2) and Sheodat Prasad v. 
Lala Suraj Bali (5) besause in the former oases, 
the desision procesded on the ground that 
there was are afirmation of the right of the 
the Nazul Department by the wajib ul arz and 
in the latter the question was, whether sertain 


houses ware within the ambit of the Cit 
Lusknow. In neither case the autho 
of the letter of the Financial © 
missioner of the 7th August 1868 > 
questioned. In faot, in the Secretary 
State for India v. Masuma Begam (3) 

authority of that letter was actually recog» 


ed in regard to a house situated in Luoekr 


City and the proprietary right of the oseup 
was resognized. 

With regard to the other matters rais 
I have nothing to add to the judgment 
my learned solleague, with whieh I am 
entire agreement, and I eonour in allowi 
these appeals and dismissing the ola 
of the plaintif with  eosts in al t 
"Courts, ` 

By tras Oovet.— We allow these appeals, £ 
aside the deorees of the lower Appellate Co» 
and restore the decrees of the Court of fir 
instanse. The appellants are entitled 
their aosts both here and in the Cour 
below. 


Appeals allowed. 


JMADRAS HIGH. COURT. 
Civit Appsan No, 170 or 1919, 
July 29, 1920, 
Present: —Sir John Wallis, Kr, Chief Justice 
and Mr. Justice Seshagiri Aiyar. 
SUNDARESA GURUKKAL 
AND OTHERS— DEFENDANTS Nos. 9 To 11 AND 13 
— ÁPPELLANTS 
versus 
KUTTIAM SUBRAMANIA MUDALI 
AND OrHERS—PLAiNTIFFS Nos. l AND 2 AND 


DEFENDANTS Nos, l TO 8— RESPONDENTS, 
Temple Trusteeship, nature of—Trustee, removal and 
appointment of —Dismissed trustee, whether can ques- 


tion dismissal—Accounts, failure to keep and submit, 


whether ground for removal—Oivil Court, jurisdiction 
of, to question findings of Temple Committee, 


A temple trusteeship is in the nature of a 
freo-hold office under a Corporation, and the 
removal and appointment of & trustee can only be 
made by a majority of the Temple Committee. [p. 
742, col, 2.] 
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temple trustee p dun dm ony s xd for miseondust and in their written atate- 
dune ae aa 2, 3:249, cob 1 2 empe ments they have denied miseondust and eon. 
a suit by a newly appointed trustee to recover tested validity of the plaintifi’s appointment, 

They wonld be entitled to succeed if they estab- 


office and properties attached thereto from 
dismissed trustee, the latter can question his lighed either of these eas pi. ‘The siew taken 


dismissal both in point of procedure and in 
t of cause and also the regularity of the 
intment of his successor. [p. 742, col. 2.] | 
failure by a trustee to keep and to submit 
ants are grounds sufficient in law to justify 
moval from the office of trustee, [p. 744, col. 


were:—Whether in law the Courts are com- 
nt to review findings of fact by a Temple 


mittee. 
appeal against a deeree of the Court 


the Temporary Subordinate Judge, 
lore, in Original Suit No, 28 cf 1917. 
*AOTS appear from the judgment. 
. Dr. S. Swaminathan, for the Appel. 
ts.— The dismissal of the trustees was 
alid, ae, eliminating the third defendant, 


in this Court as to these trusteeships ie, that 
they are in the nature of free-hold officers 
held under a Corporation, and in England, 
to justify the removal of a free- bold officer 
during good behaviour, it must be shown 
that he has been removed and removed by 
sorapetent authority and with due observance 
of the roles of natural justice and also 
for sauce whieh is sufficient to justify his 
removal. On these prineiples, this Court, 
in a suit such as the present, has allowed 
the dismissed trustees, as defendants, to 
question their own dismissal both in point 
of procedure and in point of canse and also 
the regularity of the appointments of their 


next suaeessors-the plaintiffs. Tha cases 
are Chinna Rangatyangar v. Sabbraya Mudali 
(3) and Ohénua Rangatyangar v. Subbraya 
Mudalt (4) which are two stages of the same 
ease. There this Court called for a finding as 
to whether the trustee had been guilty of tke 
alleged miseonduot, The law is laid down to 
the same effect in Seshadri Ayyangar v. 
Nataraja Agyyar. (1) to whioh Mr. Justise 
Shepherd. was a party. In these cases, the 
Court appears {o have re-tried the question 
whether the removed  iruatees had in fast 
been guilty cf missonduot which justified 
iheir removal. It is unnecessary to express 
apy final opinicn on the question whether 
the Corrt is. at liberty to gointo the whole 
qrestion or to corfine itself to seeing whe- 
ther tke carse for which the Committee 
has removed the trustees was a sufficient 
saute in law, because inthe present aeee, 
for reasons whioh L shall state, we areof 
opinion that a just cause of removal bad in 
fact been proved by the evidensee in the 
ETIA 


As I have said, defendants Nos, 9 to 11 
contended that they were not properly removed 
on two grounds, the first being that defend. 
ents Nos, 1, 2 and 3, the members of the 
Committee who removed them, vero -nof 
competent to do so. Following tbe analogy 
of law with respest to corporate offiees in 
England, this Court has held that such 


o was not legally appointed, the removal 
lefendants Nos. 9 and 1l was not bya 
jority of the Committee. 
Che Court -is competent to go into the 
tum cf dismissal and examine the grounds 
xefor. The desision of the Committee is 
; final. See Seshadri Ayyangar v. Nataraja 
yar (1). 
Mr. S. Varada Chariar, for the Respondent. 
The dismissal was by a majority of the 
mmittee. The third defendant was de facto 
the Committee, whether he was also de 
ve a member or not, That question cannot 
gone into now. Scadding v. Lorant (2), 


The Committee has ample discretion in 
e matter of appointments and removal of 
ustees. The Courts cannot go into them 
inutely as & Court of Appeal The dis. 
4ssal was due to the trustees’ failure to keep 
id submit acecunts, That is a grave derelic- 
on of their duty. 
JUDGMENT. 

Warris, C. J.—This is an appeal from the 
adgment of the Temporary Subordinate 
jourt of Vellore giving tho plaintiffs a. 
eeree in a snit brought by them as 
rnstees appointed by the Devasthanam 
Jommitiee for a declaration that they aro 
awfully appointed dharmakarthas and are 
titled to be in possession of the trust 
xoperties, Defendants Nos.9 to 11 had 
gon removed by the Temple Oommittes 


(3) 3 M. H O. R, 834, 


(1) 21 M. 179; 7 Ind, Dee. (x. s) 483. 
(4) 8 M. EH. O, R. 838, 
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removals and appointments must be made by 
a majority of the Temple Committee, With 
reference to the English law on the qaestion; 
I may merely refer to a ease whieh was one of 
the removal of the Recorder of Ipswish who 
held it during good behaviour. Vide Heg. v. 
lpswich Oorporation (5). At the time in ques- 
tion there were five members of this Temple 
Committee and the defendants have set up 
that the third defendant was nota duly 
appointed member and that sonsequently his 
vote must be ignored, with the result that they 
were only removed by two- out of the four 
members of the Committee. 


On the other hand, Mr. Varada Chariar, 
who appeared for the plaintiffs, has salled 
our attention to the ease of Scaddling v. 
Lorant (2) wherethe Statute required a rate 
to be levied by at least seven Vestrymen 
and it was alleged that one of these seven 
who imposed the rate was only de facto and 
' pot a de ;ure Vestryman and the House of 
Lorda eonsulted the Judges as to whether 


the objeetion, if made out, would affeet the 


validity of the rate, and the Judges unani- 
mously answered, mainly on grounds of son- 
veniense, that it would not and that answer 
was accepted by the House of Lords, Mr, 
- Varda Chariar has also oalled our attention 
to the faet that this prinsiple bas been 
assepted in Amerioa also and has asked 
us to hold that,in view of the fact that the 
third defendant had been 
than a year before the dismissal of these 
trustees and had entered on and asted in 
his cse without dispute up to that time, 
he was a de jure member and that whether 
he was de jure member or not, would not 
affest the validity of the ast of the Temple 
Committee in whieh he joined. There is very 
mush to be said in support of the applisation 
of this rule toa case like this, beaause it is 
very inconvenient that trustees who have 
been removed for miseonduet should be at 
liberiy to shallenge the validity of the 
appointments of all the members of the 
Committee who removed them and thus open 
up enquiries into all their elections. It is 
not necessary to deside this point in the 
present ense, beoause we have oome to the 
eonelusion that the defendants have failed 
to show that there was any irregularity in 
the elestion of -the third defendant as a 


(b) (1706) 2 Ld, Raym, 1283; 92 E. B, 342, 


elested more - 


member of the Committee in this ease : 
would invalidate it. Some of the defen 
alleged that all the three members of 
Committee were invalidly appointed 
one alleged the third defendant 

was invalidly appointed but down to 
tima of settlement of the issues anc 
disposal of the preliminary issues, no gi 
of invalidity was pleaded, This w. 
serious error. The Judge, at any rate, o 
to have insisted upon partisulars being p 
of the grounds on which the validity o» 
appointments was shallenged before 
seeding with the trial. What was done 
to sross:axamine the witnesses for 
plaintiffs and to endeavour from their 
awers to spell out some grounds of inval 
with the result that the evidenoe on 
point is left, as was to be expaoted, ir 
unsatisfastory state. The only groun 
invalidity whioh has been seriously relic 
relates to the preparation of the reg> 
The first plaintiff who was one of the trn 
said that the register had been prop 
prepared and he was not asked anyt 
about the qualifisations of the voters w 
names were inserted. The question : 
this was sprung upon the sesond witnes 
the plaintiffs who was another member of 
Committee. He said that the qualifies 
for a voter is that he must pay at ; 
Hs. 25 bertz, and that if a man does not 
Hs. 25 to Government he is not entitle: 
be in the voters’ list, That answer 
entirely insonsistent with the role, He 
being asked in 1917 about a list whieh 
prepared in Ostober 1910. One of 
members who sided with the defendant, + 
defendant, says : “In 1»11 a list was prept 
in whieh there was about 1400 voters. 
gave instruetions to the monigars of 
Temple and to seeond defendant and 
deceased Devarajuln Naidu to eolleot 
names of the persona havingan ineome of o 
Rs. 12 a month and above and those who » 
Rs, 20 and more for assessment and who o 
houses worth Rs. 250 and more. These 
the statutory qualifications preseribed by + 
rules and the presumption ia that the list v 
properly drawn up, and this is eonfirmed 
Exhibits AA and BB whish were direotic 
whish were issued by the Committee at i 
time for the preparation of the list and a, 
by the fast that the list was aosepted by t 
Committee as properly drawn up, Botht 
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fe’ and the defendants’ witnesses say, 
was a list of over 1400 names. There 
eertain list, Exhibit Ml, put in in the 
of the case whieh contains only about 
aes; but i£ is not proved to our satis- 
a that this was more than a portion of 
€ dealing, as it does, with only a very 
portion of the ialug whieh was the 
suenoy. Theolestion was unsontested 
(8 defence bas salled no evidenee to 
hat any one’s name was improperly 
‘din the list and that any one who has 
t to vote was refused the opportunity of 
and they have failed to show that 
fisient notiee of the election was given. 
fore,. even assuming, whish I &m 
3d to doubt, that it is open to the defend. 
in law ina suit like this, to question 
spointment of the members, they have 
ont no grounds for questioning it, and 
tion of the three members who were the 
uty of the Committee both in dismissing 
wfendants and in appointing plaintiff 
suseessors was within their authority. 


‘emains to deal with the sonteution of the 
Jants that their dismissal was invalid 
3e it was made for an inauffisient cause. 
were dismissed, among other things, for 
ə to submit aesounta and for failure to 
any proper asaounts. These two grounds 
afiisient in law, if made out, and assum- 
zhieh also I am inolined to doubt, that 
«ght to go into the question, whether the 
hat they failed -to submit assounts and 
ep accounts was rightly destded at the 
We agree with the learned Subordinate 
e that it is proved that they have failed 
mder ascounts and keep aecounts and 
therefore, they were properly removed. 


.8 result is, that the -appeal fails and 
missed with costs of respondents Nos. 1 
3 ; 


ae 


ae memorandum of objections relates 
he moveable properties  ineluded in 
shedule. The Subordinate Judge was 
r an erroneous impression that the 
iver who was appointed in this suit had 
possession of these properties from ths 
«dants trustees Nos. 9 to ll. The evi- 
contains a statement by these defendants 
they are in possession of ths 8 Schedule 
erties and, therefore, it follows that the 
3e must be modified by diregting them 


to deliver up possession of these properties 
also. 

The memorandum of objestions must be 
allowed with sosts of firat and sesond plaint- 
iffs. 

SESHAGIRI Atyar, J.— I agree with my Lord 
the Chief Justiee. I entertain grave doubte 
whether in law the Courts are competent to 
review a finding of faot by the Committee. 
In eases where quast-iudictal tribunals are 
invested with power of removal or suspen- 
sion, it is necessary that their findings of 
fast should be respested by Oourts, provided 
they have adhered to the prinoiples of natural 
justise and provided they have given notise 
and afforded opportunity to the defendants 
who had been removed of being heard, It 
should ordinarily not be open to Courts 
before whieh these matters are litigated to 
sit in jadgment upon the findings arrived at 
on a consideration of all the fasts by these 
quast-judictal bodies. Subject to these 
observations, I agree with the judgment of 
my Lord, 


Appeal dismissed; 
Memorandum of objections allowed, 
M. IBA P, 


COURT OF THE ELECTION COMMIS: 
SIONERS, PUNJAB. 
PETITION UNDER HLECTION RULES. 
May 12, 1921. 
Present ; —Mr. F. W. Kennaway, Khan 
Bahadur Sheikh Abdal Qadir 
and Kunwar Dalip Singh, 
Commissioners. 
Khan Bahadur Malik MUHAMMAD 
AMIN KHAN-—PerITIONER 
versus 
Lieutenant SIKANDAR HAYAT 


KHAN——Opposire Party. 

Election Pelition—Election agent, whether can be 
proposer — Punjab Government Notification, No, 9, dated 
31st July 1920, Regulations 7, lÀl— Punjab Electoral 
Rules 5 (4), 81, '84 121 (a), 42 (1) (ce)— Particulars, 
better, whether can be given— Nomination paper delivered 
before day fixed, validity of— Objection not taken before 
—Returning Officer, effect of—Election Commissioners, 
jurisdiction of —Hlection enpenses, return of, Commis- 
sioners, whether can enquire into. 
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There is nothing to prohibit the election agent 
of a candidate from being his proposer or seconder 
and vice versa. [ p. 746, col. 2; p. 746, col. 1.] 

If particulars which, in the opinion of the Election 
.Commisgioners, are adequate for the purposes of an 
Election Petition, are stated in the Petition, the Com- 
missioners have full power to allow further and better 
particulars to be furnished subsequently, provided 
that no new subsantive charge is introduced and 
that the respondent is safeguarded from being taken 
by surprise, [p. 745, col. 2.] 

Where the returned candidate is declared duly 
elected on à single nomination paper, there being no 
ballotting, and the validiby of the petitioner's nomi- 
nation paper is called into question on the ground 
that ib was delivered to the Returning Officer before 
the time fixed, the result of the election is materially 
affected and the Commissioners have power to 
decide the point irrespective of the fact whether it 
was raised before tha Returning Officer or not, 
[p. 747, col, 1.] 

The language of Regulation 7 in Punjab Govern- 
ment Notification No. 9, dated disi July 1920, which 
runs:—"'A nomination paper shall not be valid unless 
itis delivered to the Returning Officer at his office 
before noon on the day preceding the date fixed 
under Regulation 4,” is ambiguous, but as it is a 
disabling provision, it must not be strictly constru- 
ed against a nominee. [p. 740, col, 1; p. 748, col. 1.] 

The Regulation does nob mean thata nomination 
paper delivered to the Returning Officer before the 
day fixed is invalid. [ p. 745, col. 2.] 

Where the question of the falsity of the return 
of expenses filed by a candidate comes before the 
Election Oommissionors in the exercise of their 
powers under rule 34 (2) of the Punjab Electoral 
Rules, they have jurisdiction to decide the question, 
[p. 749, col, 1.] 

(February 1, 1920.) 
(Arroce Cask.) 
PRELIMINARY.—We have heard argu. 
ments upon the preliminary points set out 
in our order dated 21st January 1921, Those 
points are as follows :— 
(1) Should petitioner be allowed to &mend 
or amplify paragraph 5 of his peti. 
tion P 
(2) Was it essential that-the nomination 
papers should be delivered to the 
Returning Offiser on 8th November 
1920 and on no other date ? 
(3) Oan an election agent be also a pro- 
poser P 
(4) Should the objection taken in para- 
graph l of the written statement 
of respondent No. 1 be not allowed 
as nof raised before the Returning 
Offiser P 
The last preliminary point set ont above 
has not been argued, as respondent No 1 has 
withdrawn the objestion whish gave rise to it, 
The first preliminary point requires little 


dissussion, Inthe frst plaso, as we shall 


decide the second and third points in favour 
of the respondent, it is immaterial to the 
respondent whether we deside this point in 
his favour or against him. In the segond 
plase, the general question of the neeessity 
for a full statement of partioulars in & petition 
has been argued at length in the Lahore ease* 
where we same to the finding that, if parti. 
sulars whieh, in the opinion of the Court, were 
adequate for the purposes of the petition, 
were stated in the petition, the Court had 
full power to allow further and better 
partieulars to be given subsequently, provided 
always, that no new substantive ohange was 
introdused and that the respondent was 
safeguarded from being taken by surprise. In 
the Lahore case* the same arguments (among 
others). were urged as have in the present 
sare been put forward by Mr, Petman; and 
were fully considered by us. It is enough, 
therefore, to say here tkat, in our opinion, 
the petition now before us contains suffisient 
partieulars for the purpose of rule 31 of 
the Punjab Hlestoral Rules, In partisular, 
paragraph (5) of the petition, read with para- 
graph (4), and with the Exhibits P..7 and 
P,-8 referred to in it, is adequate for the 
raising of the questions (1) whether the 
nomination paper of the petitioner delivered 
to the Returning Officer on November 4th, 
1920, was a valid one, and (2) whether the 
elestion agent of a sandidate ean also be the 
proposer of that sandidate. 

These two questions are embodied in thé 
sesond and third of the preliminary points 
set out above and these we now proseed to 
diseussa. 

The third preliminary point san be easily 
disposed of. It is admitted that the elestion 
agent of respondent No, 1, by name Ahmad 
Bakhsh, is the same man who proposed this 
respondent for eleetion in the nomination 
paper Exhibit P, 8. Malik Barkat Ali for the 
petitioner referred to Regulation 6 of Notif- 
sation No. 9, dated 31st July 1920, read 
with Form No. I of the same Regulation, and 
poisted out that if was a olear inferenss 
from this that a eandidate sould not be his 
own proposer or sesonder. He then pro. 
seeded to advance the proposition that a 
eandidate and his election agent are one for 
the purposes of the Electoral Rules and 
Regulations and from this argued that an 





*See Barkat Alt v. Muharram Ali, 61 Ind, Oas, 
887.— [ Ed. ] 
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eleetion agent eould not be the proposer 
or sesonder of a candidate any more than 
the sandidate himself, He was unable to 
cite any rule or regulation or any authority 
in favour of this view, It appears to us 
to be a very far-fetehed proposition and, in 
the absenee of any direct or indirest enaat- 
ment by the Legislature prohibiting the 
proposer ‘of the sandidate from being bis 
elestion agent or vice versa, we rejeot Mr. 
Barkat Ali’s sontention. 

The sesond point presents more difficulty. 
The nomination paper objested to was 
delivered to the Returning Offiser on Novem- 
ber 4th, 19290, and the question whether 
delivery on that day was a valid delivery 
depends upon the interpretation of Regulation 
7 in Punjab Government Notifisation No. 9, 
dated 3lst July 1920, whieh runs:— 

* A nomination paper shall not be valid 
unless it is delivered to the Returniog Officer 
at his offise before noon on the day preeed- 
ing the date fixed under Regulation 4.” 

The date fixed in Regulation 4 was Novem- 
ber 9th and was the date for serutiny of 
nominations. 

Mr: Barkat Ali hes argued that the plain 
meaning of Regulation No. ? and of the note 
in Form Iof the Regulations is, that the 
nomination paper must be delivered to the 
Returning Officer on the day so fixed and 
on no other day and before noon on that day. 
He refers to Regulation 5 whioh eontains 
the words “the usual ofise hours,” as mean. 
ing that, ordinarily speaking, in this country 
the usual ofise hours are 10 a.m. to 4 P. M. 
and that, therefore, ordinarily, the time for 
delivery to the Returning Offiser would be 
between 10 a.m. and 12 noon. He lays 
stress on the use of the word “on” instead 
of the word “ of’ and refers us to the verna- 
sular form in whieh the word ased is "ko" '...’ 
and not “tak” "...", He refera also to tho 
Cireular letter of the Reforms Commissioner, 
No. 1806, dated 29th Ostober 1920, paragraph 
3, where the word “on” is again used and 
the presenoe of tbe Returning Offiser con. 
sidered advissble on the forenoon of the 8th 
November" and to the English law as in 
Halsbary, page 267 paragraphs 533, 531, eto., 
where nominations have to be delivered on a 
specified day within oertain hours, a fast 
whish is oonsedeed by Mr. Petman. Mr. 
Barkat Ali further refers to the Regulations 
in different provinces being different and 


therefore, generally furnishing no guide for 
any other Provinse, but argues that, in some 
Provinees, at any rate, only one day is fixed 
for nominations being presented or delivered. 
£. g., Madras and the United Provinees, Mr, 
Petwan in reply argues that as the objeotion 
was nof raised before the Returning Officer 
under Regulation 1l, ib eannot be raised now 
and the desision of the Returning Officer 
on the point of presentation is meant to be 
final; that, if the regulation meant what the 
petitioner now eontends ib means, the regu- 
lation would have the words © before noon" 
soming after the words “on the day Regu: 
lation 4" that neither the petitioner, vide 
paragraphs 2 and 11 of the petition, nor the 
respondent nor the Returning Offiser so 
understood the regulation; that the Ciroular 
letter refers to the oloaing time of the nomi- 
nation only; that the general poliey of the 
other Provinses ia to the sontrary and in a 
country of distances. like India, the analogy 
of England in this respest does not apply. 
He refers to page 8, column 2, of the Indian 
Hlestoral Guide and to Regulation 9 which 
lays down what should be done with a 
nomination paper reeeived after the time 
prescribed and to absense of any similar 
provision in the regulations for a nomination 
paper received before the time preseribed: 
lastly, he alludes to the certificate of delivery 
and registration by the Returning Officer 
in Form I of the regulations which he argues, 
somtemplates a delivery hy post, whieh wonld 
be futile if the presenter of such a paper 
had to see that it got to the Returning 
Offiser within certain fixed hours. 

We have further had the advantage of 
hearing the Government Advosate on thia 
point. He argues that the desision turns 
entirely on the eonstruetion of Regulation 7, 
that the principle of interpretation of Statutes 
1a that, if the meaning is plain and unmis- 
takeable, no other sonsiderations oan affect 
the desision, bub that if the language is 
ambigous, then considerations of the spirit 
of the other seotions and of the intention of 
the Legislature may somes in. He argues 
that the language of tha rogalation in ques- 
tion is ambigous, that both interpretations 
are possible, and that other considerations 
favour the respondent: he refers to Ragula- 
tions 9,10 and 4and urges that the word 

and" would have been inserted between 
"noon" and "on" if the meaning that th 
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petitioner puts on the regulation had been 
intended; lastly, he argues that latitude 
should be allowed in the eonstruetion of a 
new Statute. On the argument based on 
Regulation 11, he supports the petitioner. 

Mr. Barkat Ali, in reply, sontends that 
Regulations 10 and 4 apply only to a goru- 
tiny. 

In eonsidering ovr deeision on the point 
raised we may sonveniently first dispose of 
the eontention based on Regulation 11. We 
are definitely of opinion that role 42 (1) 
(c) sompletely sovers the contention raised 
for the respondent and that where there 
was no ballotting at all, bot the returned 
eandidate was deslared duly nominated cn a 
single nomination paper, the validity of whioh 
ia ealled in question, the result of the 
elestion was materially affeeted and we have 
power to deside the point whether raised 
before the Returning Officer or not. Pro. 
eceding then to consider the next question 
as to whether the meaning of the Regulation 
in-its plain, grammatical sense is or is not 
absolutely olear, we are again of opinion 
that both interpretations are possible; to 
give an illustration—suppose there is an 
advertisement inviting tenders to be given 
before noon on a oertain day, a tender 
received before the date would not ordi- 
narily be  rejested on that ground, nor 
would persons making tenders ordinarily 
consider that they should not put them in 
before the day fixed. As regarda the son- 
tention that “before” in tho Regulation 
qualifies only "noon" snd not the rest of 
the raragraph, we zee ro reason,on s oon- 
sideration cf the wording alone, why tke 
emphasis should be on the word “on”, a 
natural reading of the Regulation would not 
emphasize that word, 

As regards the uae of the word "ko" in 
the vernacular, we understand that the 
vernaeular is merely a translation of the 
English form and, that being so, we are not 
inclined to sttaobh mush weight to the argu 
ment based on it. 

There is little relevaney in Mr. Barkat 
Ali's reference to the Reforms Commissioner’s 
- Cireular letter No. 1805, dated . 9th Oatober 
1920; it would be spesially advisable for 
the Returning Offiser to be present on the 
forenoon of November 8th in order tv see 
that nomination papers were not reseived 
after 12 o'elook and he is, therefore, enjoined 


acoordingly, but we fail to see how it oan 
be inferred from this spesial injunetion that 
he need not be present on any of the preoced. 
ing days. ` 

The English law isso definite and specifie 
in the matter of the time for presentation 
of nomination papers that, had the Indian 
Legislative intended to follow the English 
practice, it is hardly sonoeivable that this 
would not have been made elear beyond pos. 
sibility of doubt, 

If we turn to the other sestions and 
serutinize them aocoording to tbe prinsiples 
alluded to by'the Government Advooate, the 
following sonsiderationa suggest themselves, 
Regulation 8: whieh immediately follows the 
Regulation in question uses the word " within 
the time  preseribed". We eannot acaept 
Mr. Barkat Ali’s contention that the use 
of the word “time” instead of “period” 
spesifies the date, for the phrase is commonly 
used to deseribe a period of time inoluding 
days, but "within" would normally point to a 
time between two limits, and if 19 noon is one 
limit, if is argued that the other limit must 
be either 10 a.m, or at most the preseding 
midnight when the day would eommenee, 
It is possible, however, to eonsider that the 
other limitis fixed either by the date of 
the notifieation in the Gazette referred to 
in paragraph 4 or to the beginning of the 
14 days referred to in paragraph 5, On the 
whole, we are inclined to think that the 
words “within the time preseribed” are 
used loosely and that, aa we sannot read it as 
preseribing any speoifis period of time, we 
have no warrant for ascepting Mr. Barkat 
Ali’s reading of it any more than Mr. 
Petman's, There is foree in Mr. Petman’s 
argument that Regulation 9 preseribes the 
prosedure to be adopted with referense to a 
nomination paper reseived after the time 
prescribed, while there is no provision for one 
received "before" the time, Regulation 9, 
again, is another Regulation of whieh the 
wording is obssure: it uses the words “manner 
of receipt (and reed with the sertifieate 
given in Form I) would imply different 
modes of reseipt and, therefore, of “delivery” 
(e.g, delivery by post) bnt also lays down 
that the Returning Officer shall return it 
to the presenter, and it is diffienlt to ses 
fo whom the Returning Officer should return 
the nomination paper if the delivery was 
by post; the use of the word “presenter”! 
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would seem to imply a personal delivery. 
It is clear enough thatthe word "deliver" 
by itself would inelude delivery through 
an agent, who may be a sommon oarrier. 
The sontention that Regulations 10 and 4, 
though they deal with different matters, sre 
differently worded from Regulation 7 is also 
not without weight. 

In none of the other Provinces do the 
Regulations sontemplate the delivery or 
presentation of nomination papers on B 
partisnlar date and on that date only: in 
Madras alone sould any doubt arise in this 
respeet, for, although the preceding Regula- 
tions seem to preseribe a partionlar date 
yet Regulation 5 lays down that nomination 
papers whish are not reseived by the Re- 
turning Officer before a date and time 
to be appointed by him shall be rejested : 
the necessary latitude would appear to be 
given by the use of the words "before the 
date". 

There is a similar rule in the United 
Provinses, where the Regulations specifically 
allow nomination papers to be sent by 
registered post, and where the wording 


approximates most slosely to that employed ' 


in the Punjab, and it is not contemplated that 
nomination papers should be put in on one 
day and on one day only. 

After giving the matter our sareful 
aonsideration, we are of opinion that the 
language used in the Regulation in question 
is ambiguous and, as it isa disabling pro- 
vision, it must not be stristly sonstrued 
against the nominee, in acsordanee with well- 
established principles: generally, having 
regard to all the Rules and Regulations 
referred to inthe above dissussion and the 
arguments addressed to us, we feel that we 
sannot allow the contention advaneed and 
shall assordingly proeeed to the trial of such 
other issues as arise in the oase. 


(March 22, 1921.) 
(ATrock Cass.) 

INTERMEDIATE ORDER — Respondent 
No. 1 had urged in puragraph IV (a) of 
his written statement that the peti- 
tioner was debarred from being declared 
elested as he had not eomplied with rule 17 
of the Punjab Electoral Rules. In the sourse 
of the evidense produced by him under rule 40 
by way of recrimination, he offered evidanse 
to question the ocrrestness of the petitioner's 


return of his eleetion expenses, and to show 
that some expenses actually incurred were not 
given in the return, and that some items were 
falsely shown under heads other than those 
under whish they were aetually spent. Thia 
evidence was objeeted to on behalf of the 
petitioner, on the grounds, firstly, that a 
defeetive or a wrong statement of expenses 
was not ineluded in the list of corrupt 
prastioes given in Schedule IV and‘sould not 
have the effeot of avoiding au elestion, and, 
secondly, that, under rule 40, the respondent 
sould only avail himself of such a plea as would 
have been open to the petitioner, had he been 
the returned sandidate. It was eontended that 
as a petition has to be presented within 14 
days of the deolaration of an  eleotion, while 
the statement of expenses can be lodged at 
any time up to one month after the said 
declaration, it aould not be open to the 
reapondent to give evidense attacking the 
eorrectness of the return of expenses. The 
petitioner's Counsel adopted the position, in 
so many words, that an astute eandidate 
would delay lodging the preseribed return 
until the 14 days’ limit had expired, and, by 
so doing, defeat any attempt to attaek him on 
any item shown in the said return, Mr. Bevan, 
Petman, on behalf of respondent No. 1, relied 
on the eoneluding portion of the explanation 
under paragraph 1 of Schedule IV relating to 
bona fide expenses insurred at an elestion and 
wished to draw from that an inferenee that 
any expenses nof so insurred might be open 
to suspieion and might suggest the existense 
of a sorrupt prastice. This appears to us to 
be very far-fotohed and Mr. Petman eventually 
admitted that he could not press the point 
that he had a right under rule 40 to produee 
the evidense in question. He argued, however, 
that the Commissioners had ths power to 
make an inquiry into the sorrestness of the 
ascounts submitted by any sandidate, as was 
olear from rule 5 (4) under whish a candidate 
besomes ineligible for elestion for five years 
if the Commissioners find that he has lodged 
a return which was false in any material 
partisular. He urged that rule 5 (4) would 
be rendered inoperative if evidense to show 
the falsity of the assounts submitted by any 
party was not allowed. 

Mr. Herbet, Government Advoaeate, sup. 
ported the petitioner's Oounsel in his view of 
the seope of rule 40 and tho respondent's 
Counsel in his argument from rule 5 (4), 
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As regards the first of the arguments for 
the petitioner, it is true that there is no 
specifies provision under whioh we can report 
that an eleotion should be deolared void on the 
ground that a false return of elestion ex. 
penses has been made, but sueh an elestion 
sould be avoided by a deslaration, under 
rule 23 (1), that the seat of an eleeted person 
is vasant by reason of ineligibility arising ont 
of the application of rule 5 (4). Unless the 
qnestion of falsity of return is inquired into 
by this Commission, the only means by whieh 
the provisions of rule 5 (4) sould become 
effective is an inquiry by a Magistrate, in a 
judieial proceeding. We do not sonsider 
that it would be right for us to leave sush a 
matter to await the possible inauguration of 
judicial proceedings before a Magistrate, and 
we look upon itas our duty to inquire into 
the question of this return: this question bas 
come before us in the exeroise of our powers 
under sestion 34 (2) (a) under whioh all ap- 
plieations and proecedings in sonnestion with 
the trial of a petition are to be dealt with 
andheld by us, we think that the word- 
ing used in rule 5 (4) sontemplates our 
inquiring into the matter now sought to be 
brought before us and we find that, under 
seotion 5 of the Indian Eleetions Offenses and 
Inquiries Aet. (XXXIX of 1920), we are 
empowered to summon and examine of our 
own motion any person whose evidence 
appears to us to be material, 

In the view whieh we have taken, it 
becomes unnecessary to dissuss the sesond 
point raised by petitioner’s Connsel and 
‘we refrain from  diseussing it on this 
oosaBion. We hold that we oan and should 
admit the evidense offered and proeeed to do 
go accordingly, 

RHPORT,—In the 1920 elestion for the 
Punjab Legislative Counoil, Lieutenant 
Sikandar Hayat Khan was returned unopposed 
for the Attook (Muhammadan) Conatituenoy, 
the nomination paper of Khan Rahadur Malik 
Muhammad Amin Khan, dated the 4th 
November 1920, and of Ghafur Khan, dated 
8th November 1920, being held invalid by 
the Returning Offiser on the ground that one 
Ghulam Hassain, who was the proposer of 
the former, was also the sesonder of the 
Jatter,thusrendering both nominations invalid 
under Regulation 6 of Punjab Government 
Notifisation No, 9, dated 31et July 1920, 





The elestion of Lieutenant Sikandar Hayat 
Khan (respondent No, 1) has been ealled in 
question by a petition, dated &th Desember 
1920, presented by Khan Bahadur Malik 
Muhammad Amin Khan, who impleaded also 
Ghafur Khan (respondent No. 2) and prayed 
that the elestion be declared void on the 
following grounds: 

~ (1) that respondent No. 1 was not duly 
nominated ; 

(2) that the nomination of respondent 
No, 2 was not valid or validly present- 
ed and, even if held to be otherwise 
valid, was obtained by fraud: and 

(3) that the Returning Officer was absent 
from his head-quarters on the 8th 
November 1920, whish was the last 
day for the delivery of nomination 
papers, that by this absense the 
petitioner was prevented from de- 
livering other nomination papers, 
whish he had ready for delivery to 
the Returning Offiser before noon 
on that date, and that this irregu. 
larity on the part of the Returning 
Officer had materially affested the 
result of the elestion. The petitioner 
slaimed a deslaration that he had 
been duly elected and, in reerimina- 
tiov, respondent No. 1 urged that 
the petitioner had filed no aesounts 
and had also published false state- 
ments in relation to his (respondent 
No. 1's) personal oharaster and 
sonduot. 

Both respondents appeared and were repre- 
sented by Counsel, but respondent No. 2 
and his Counsel did not pnt in an appearanse 
except when the issues concerning him were 
being tried and during arguments, Certain 


` preliminary objeations raised were disposed 


of by an order, dated lst February 192), 
whieh may bs read as part of our report, 
A sopy is attached herewith as Ánnexure I.*; 
The desision on the first point set ont above 
is contained in that order, and wehold that 
respondent No. 1 was duly nominated. 

The main point in the oase is the question 
of Ghafor Khan’s nomination. The first 
matter requiring disoussion is, whether that 
nomination is to be held to be no nomi- 
nation at all beeause the  neminee was 
& bogus sandidate and the signature of 
Ghulam Hassan on the nomination paper 

*Vide ante p. 715— [ Ed. ] idc 
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was obtained by fraud, with the objeot 
of invalidating the nomination of petitioner, 
and so proeuring the unopposed return of 
respondent No, 1. Now the evidense of 
Ghulam Hassan is most important in this 
sonnestion. A statement by him was resord- 
ed originally by the Deputy Commissioner 
immediately after the nomination paper was 
put in, viz., on the 9th November, the day of 
sorutiny, and he has made substantially the 
same statement before us, He alleges that 
his signature was obtained on a blank 
nomination paper by Muhammad Ashraf, 
who is the brother of Ahmad Bakhsh, the 
elestion agent of respondent No. iJ, 
and who represented to the witness that 
he, Mubammad Ashraf, was a sandidate 
for the Legislative Assembly, and not for 
the Counsil. This was at Ghulam Hassan's 
own village on the 8th November, Muham. 
mad Ashraf then left, but returned the same 
day and spent the rest of the day with 
Ghulam Hassan. On the 9th morning 
Ghulam Hassan same to know through his 
unole, P. W. No, 16, that some trick had been 
played on him, that the nomination paper he 
had signed for Muhammad Ashraf had been 
used as a nomination paper for Ghafur Khan, 
respondent No. 2, andithat as Ghulam Hassan 
had previonly signed the nomination paper 
of the petitioner, the petitioner’s nomina- 
tion would beinvalid. Ghulam Hassan and 
his unele went without delay to Campbellpur 
to see if anything could be done, and before 
the Deputy Commissioner, at the time of 
gerutiny, Ghulam Hassan's statement, as said 
was recorded. On the other hand, respondent 
No. 2 pleaded, and led evidence to prove, that 
Ghulam Hassan signed his nomination paper 
at Oampbellpur on the 8th November, that 
the same had been filled in by Lorinda Ram, 
petition writer, respondent No. 2 W, No, 1, 
and thomb-marked by Hussain, respondent 
No. 2 W. No, 2, before Ghulam Hassan signed 
as seconder.. Acsordingly, the question 
whether the thumb-mark of Hussain was 
plased on the paper before or after the 
signature of Ghulam Hassan besame of 
some significance. We looked at the 
original nomination paper on whish the 
thumb-mark and signature fo some extent 
overlapped. It seemed to us that the signa- 
ture had been written before the thumb. 
mark, Onthe other hand, Counsel for the 
two respondents contended that the thumb- 


$ 


mark had been impressed before the signature 
and after some discussion, Counsel for re- 
Bpondent No, 2 suggested that the matter 
should be referred to Mr. Brewester, the 
Government Expert, for opinion, a proposal 
which was welsomed by the Counsel for 
respondent No, land agreed to by Counsel 
for the petitioner. We sent the paper to 
Mr. Breweater and have received his opinion 
that the thumb-mark was certainly super- 
imposed on the signature, At the time of 
arguments, Counsel for respondent No. 2 urged 
that he had mistaken his slient's instruotions 
on the question whether the thumb. mark or 
the signature was first imposed on the nomi- 
nation paper, that the evidense did not, in so 
many words, state that the thumb. mark was 
imposed first, and that, therefore, theevidenoe 
of respondent No, 2, who appeared as a 
witness, and respondent No. 2 W. No, 1, and 
respondent No, 2 W. No 2, was not affeoted 
by any finding as to whioh really was first, and 
that the opinion of the expert who had not been 
salled as a witness was not evidense. He was 
supported by Counsel for respondent No, 1, 
Now, in view of the fast that the opinion was 
elieited at the request of Counsel if hardly lay 
with him to object to that opinion afterwards, 
It is not explained how Oonusel sama to 
mistake the instrustions of his elient and the 
evidense of Lorinda Ram, respondent 
No, 2 W. No. 1, and the sequence of events as 
deseribed by him and sonfirmed by respondent 
No, 2 himself and respondent No. 2 W. 2, 
show slearly that this was the allegation 
supported by respondent No, 2, Independent- 
ly, however, pf the opinion of the expert, we 
should ourselves be prepared to hold that the 
thumb.mark was imposed after the signature 


. and there are several siroumstaness which 


go to support this sonelusion besides our own 
examination of the nomination paper. 

In the first plass, it is elear that Ghafur 
Khan was not a genuine candidate at all. 
He never eanvassed anybody on his own 
behalf and his aandidature same as a surprise 
to almost every body; neither petitioner nor 
respondent No. l had ever heard of his 
candidature, nor had the Deputy Commis. 
sioner-nor the Revenue Offser, nor his own 
near relative Najaf Khan, P. W. No. 17. He 
himself prodused no witnesses to show that 
he had ever mentioned hia eandidature to any 
one. Some evidense was led on this point by 
respondent No, 1, The two witnesses pro: 


Vel, LXI] 


INDIAN GASES, 


751 


MUHAMMAD AMIN KHAN t, SIKANDAR HAYAT KHAN, 


dused are related to eaoh other and there is 
no reason why they should have been inform. 
ed by respondent No. 2 in preferenos to all 
others. Moreover, there is evidense to show 
that respondent No, 2 had oanvassed for 
respondent No, 1 earlier in the year and he 
himself endeavours to explain away his in: 
action on his own behalf by saying that he 
only thought of standing some ten days before 
the nomination day. He admits that the pro- 
poser on his nomination paper, Hussain, was 
a man whom he met by ahanoa in the Court 
presineis and with whom he had never 
arranged to sign any nomination paper. 
Hussain’s brother had mortgaged some land 
to Muhammad Ashraf’s brothers and it is 
significant that he should have been the 
proposer. Respondent No. 2 says he had sent 
for Ghulam Hassan, but without telling him 
what he was required for, which is ineredible. 
It is alleged and not denied that he has 
furnished no return of his elestion expensss 
and seems to have taken no trouble to 
aoquaint himself with any of the rules and 
regulations of the Punjab Electoral Rules. 
Moreover, when Ghulam Hassan made hia 
statement before the Deputy Commissioner, 
respondent No. 2 was present and did not 
ehallenge it, exoept in one particular, viz., 
that he knew Ghulam Hassan and was an 
intimate friend of his father, Now Ghulam 
Hassan’s father died nearly ten years ago 
and, as respondent No. 2is a young man of 
28, it is improbable that he was an intimate 
friend of Ghulam Hassan’s father, who was 
osertainly very much older than he. 

. The inferense from all these fasts is, that 
respondent No, 2 was not a genuine oandidate, 
that the story of Ghulam Hassan is true, that 
his signature was obtained, as he alleges, by 
a false representation, that he never intended 
to second the nomination of respondent No. 2 
for the Punjab Council and that, therefore, 
the right of the petitioner to stand as a 
sandidate was indirestly interfarad with by 
fraud. We hold accordingly and further 
find that both Muhammad Ashraf and Ghafur 
Khan, respondent No. 2, were parties to thia 
fraud or sonnived at it, As regards the 
alleged aomplisity of respondent No. land 
of Ahmad Bakhsh, his election agent, there- 
is nothing on the reaord to show that respond- 
ent No, 1 himself was at all involved, but the 
faot that Muhammad Ashraf is the brother of 
Ahmad Bakhsh renders the latter’s case more 


doubtful, He is, however, not on partienlar- 
ly good terms with his brother who is, on his 
own admission, a drunkard and & non 60- 
operator, and was very possibly pursuing 
some obseure end of his own. We, therefore, 
acquit Ahmad Bakhsh also of complioity in 
the fraud. 

Under the wording of rule 42 I (b) it 
would seem that, as a corrupt praetiae had 
been committed by a sandidate, vrz., respond- 
ent No. 2, the election of the returned oan- 
didate, who is respondent No. 1, should be 
deslared void. In spite of the wording of the 
rule, we eonsider it impossible that the 
Legislative sould have astually intended, 
when framing the rule, to let in an inter- 
pretation whieh would penalise an innocent 
candidate for the corrupt practice of another 
candidate. We, therefore, prefer to proceed 
under rule 42 I (a) and hold that the elestion 
of the returned oandidate was prooured or 
induced by a sorrupt praetice rendering the 
eleation void. In view of our finding on 
another issue, this diseussion is perhaps 
unnecessary, but we thought it inoumbent on 
us to pcint out the diffiaulties that may arise 
owing to the wording of rule 42 I (b). 

We pass on to consider the matter of the 
alleged deputation of the performance of his 
duties as Returning Offieer by the Returning 
Officer to the Revenue Assistant, Ohand- 
dhri Sultan Ahmad, Deputy Commissioner 
(Officiating), was the Returning Officer 
for the-Constituensy, but was unfortunately 
away on the 8th November 1920, which 
was the last day for reesipt of nomination 
papers. He left for Rawalpindi on the 
morning of the 8th and did not return till 
after seven in the evening. Aseording to his 
evidence, he had some time previously 
orally deputed his duties as Returning Offiser 
to the Revenne Assistant.  Chandhri Ali 
Akbar, under Regulation 3 in Punjab Govern- 
meut Notification No. 9, dated 31st July 
1920, and had on the day of the departure 
confirmed the same by a Demi offisial letter 
Exhibit O.I, addressed to  Chaudhri Ali 
Akbar. It has been urged on behalf of 
the petitioner that no such deputation took 
place, either orally or by letter, that as 
after the 4th November both the known 
eandidates had handed in their nomination 
papers to the Deputy Commissioner and 
no others were  expeoted, there was no 
ossasion for sueh oral deputation prior to 
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the Deputy Commiseioner's departure for 
Rawalpindi and that the Demi-offisial letter 
was nob written at the timeit is alleged 
to have been and contains no express deput- 
ation ofhis duties. Be this as it may, it 
is olear that the fast of the deputation was 
unknown to avy one exoept the Deputy 
Commissioner (whose office even was unaware 
of it) and the Revenue Assistant, and no 
` steps were taken to notify the deputation 
in any way. Moreover, Obaudhri Ali Akbar 
when he reeeived the nomination of Ghafur 
Khan on the 8th had not received the Demi- 
offeial letter (he did not receive it 
until the morning of the 9th) and acted 
as Returning Offiserbeeause of the alleged 
previous oral deputation. This alleged oral 
deputation, assording to the Deputy Com- 
missioner, was known to the ‘petitioner at 
the time when he presented his nomination 
paper of the 4th (this the petitioner denies) 
and aseording to Obaudhri Ali Akbar, was 
made after the nomination papers of both 
sandidates had been presented on the 
Ath, Ohaudhri Ali Akbar further under. 
stood this deputation as implying that 
he sould do the Daputy Commissioner's 
work as Returning Offieer if ihe Deputy 
Commissioner was absent, but not if he was 
present, ` . | 
Taking all these sirenmstanees into aon- 
sideration, we are unable to hold that there 
was any proper deputation to Chandhri Ali 
Akbar atallin assordance with Regulation 
8, already quoted, and further we are quite 
unable to hold that the sondition of direst 
supervision” embodied in that Regulation 
was fulfilled. It follows, therefore, that 
Ghafur Khan's nomination paper was nof 
presented to the Returning Offeer on due 
date and was, therefore, not a nomination 
paper that should have been considered at 
the scrutiny. Consequently, the nomination 
paper of the petitioner should not have been 
invalidated on the ground that his proposer 
had sesonded another eandidate and hense, 
apart from everything else, the election 
of the returned oandidate would be void under 
rule 42 I (c) for the result of the elestion 
was obviously materially affected. It thus 
besomes superfluous to dissuss ab length the 
allegation of the petitioner that, on Novem- 
ber 8th, 1920, hia agent, Muhammad Ahsan 
endeavoured to present four further nomina. 
tion papers, but was preveuted from doing so 


by the &bsenee of the Returning Offiser. 
There are many eiroumstanees whioh tend 
to make it doubtful whether these papers 
were taken to the Deputy Commissioner!a 
Court-room on the 8th and were not put 
in only besause of his absense, evon if they 
were in existence at all on that date, 
as is denied by the other side. The faet 
that Ghafur Khan’s nomination paper whioh 
was presented on the same day did find its way 
to the Revenue Assistant, is significant in this 
eounestion, We hold, aceordingly, that the 
petitioner has failed todissharge the onus of - 
proof of this issue. a. 

The petitioner originally sought also a 
declaration that he had been duly eleated, 
His Counsel wished to withdraw this part 
of the petition, but as the respondent had 
putin reeriminatory oharges, leave to with: 
draw was refused and the questions on this 
part of the case, therefore, were (1) whether 
the aesounts (whieh it was afterwards ad- 
mitted had been filed within the extended 
time allowed) were sorrest acoounts, and 
(2) whether the petitioner and his agents had 
defamed respondent No, 1 so as to sonstitute 
a sorrupt practices under rule 4 of Part I of 
Schedule LV of the Punjab Electoral Rules, 

The Oounsel for respondent No, 1 put in 
an application dated 15th Mareh 1921, 
supported by an affidavit sworn by the 
elestion agent of respondent No. 1, alleging 
that the petitioner’s return of eleation expense 
was false and that the ressipts attached to 
the same for payment of petrol purehased 
from the Vistoria Motor Works, Rawalpindi, 
by or on behalf of the petitioner were false or 
forged. > 

Arguments were heard on the question 
of admitting this evidense and the point was 
disposed of by an intermediate order dated 
22nd Marah 1921, a sopy of whieh is 
attached as Annexure I1l* to this report, It 
is slear from the evidence led before us 
that the reseipis were not given at the 
time of the purchase of tha petrol. Far- 
ther, that the reseipts were not prepared 
from the acsount-books of the firm but 
were written on the basis of notes kept 
by one Ahmad Khan who purchased the 
petrol at various times on behalf of the 
petitioner. This person has not been pro: 
duced by the petitioner and the ascsonnt- 
books of the firm are also alleged to hava 
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been lost, We are unable to hold that 
these reseipts, in any way, suoport the 
ascouné pus in by the petitioner, It is 
farther proved that the clestion agent of 
the petitioner, Zsmurrad Khan, did not 
keop sueh secounts of the elestion expenses 
as to satisfy the requirements of Sahedule 
III. We hold, therefore, that the petitioner 
and his elestion agent have failed to lodge 
the return of eleation expenses as preasribed 
in rule 17 of the Panjab Elestorel Rules, 
and, though this is not a oorrnpt pnrastice 
under the rules, and we haya no power 
to avoid an election on this ground, the resalt 
would be to render one or both of them ineli- 
gible for fature election under rule 5 (4) of 
the said rules. 

In view, however, of the fasts that the 
whole elestion prosedure is new, that the 
accounts are nob proved false in any material 
parbieular, eo far as is shown, and that no 
Regulations have been made under rale 18 
of the Punjab Hiestoral Rales, Government 
will, no donbt, sonsider whether it should 
not exercise the powera vested in it under 
the proviso to rule 5 and remove any dis- 
qualification that the petitioner or his eleation 
agent may thereby have ineurred. Oa the 
whole we are disposed to resommend the 
adoption of this course. 

Oa the second point, evidenas has baen 
adduced both by respondens No. l and by 
the petitioner. Ib ia unnesessary to disauss 
this evidense at length. it is suffisisnt to 
say that wa holi that it is not proved 
that such dofamatory statements were made 
by or with the eonnivanos of the petitioner 
or any authorised agent of his, and if aay 
ove: Zstlous supporeer of the petitioner did 
maka suoh staements, thera is no attempt to 
prove that suah oorrupt practices had any 
material effest on the result of the elestion, as 
it obviously sould not, 

We shall, therefore, humbly advise His 
Excellency the Governor by this report (1) 
that the elestion of Lieutenant Sikandar 
Hayat Khan, the ratuened sandidate, ba 
dealared void, (2) that neither the retucnol 
eandidate nor his election agant hava been 
proved to hava sommitted aay oorrupt 
prastios, but (3) that both Gaafur Khaa and 
Mahammad Ashraf have been provad gailty 
of andas iaflasuaa by interfering with tha 
rignt of tha potitioaa: ¢3 atand by maang 
of fraul, this baing a oeorrap? pradiisa aa 


48 


defined in rule 2 of Part I of Sahedule IV 
of the Panjab Elestoral Rules in the sase 
of Ghafur Khan, son of Ashraf Khan, of 
Malik Mala, and of the same rule, read 
with rule 1 of Part II, in the ease of Muham- 
mad Ashraf, sop of Nawab Khaa, of 
Dharek, both of the Attook Distriet, Iu 
neither oase do we make any recommendation 
for exemption from any disqualification 
incurred by these persone under the Panjab 
Etestoral Rales, 

At regards costs, having sonsidered all 
the  ciraumstanses of the oase and the 
issues proved and  unproved, we oonsider 
that respondent No. 2 should pay to tha 
petitioner eosts to the extentof Rs. 1,000, and 
that the remaining eoste should be borne by 
the parties. 

Order accor lingly, 


MADRAS HIGH OOURT, 
Oarainat Stog Apes:t No. 56 or 1918. 
FE sbraary 23, 1920. 

Present : —Sir JohnWallis, Kr., Chief Justice, 
and Mr, Justise Krishnan. 
MUTHU K R, V. ALAGAPPA CHETTY — 
PLAINTIFF — ÀÁPPELLANT 
versus 
S, A. KRISHNASAMI IYER AND 


ANOTHER ~- DzR44UANTS—DIUESPO «DENTS, 
Civil Proceture Code (Act V of 1903), s. BI, 
O XL, r. V—Recciver, appointment of, in execution — 
Prosecution of claim by Receiver outside Jurisdiction 
of appointing Court, legality of —Jwrisdiction, 


A Receiver appointed by a Cour& in exeoution 
can prosecute a cause of action outside the 
jarisdiction of the Court by which he was appoint. 
ed Receiver, E 

Aopsal from a desree of Mr. Jumtiae 
Coutts Trotter, in the exercise of the Ordinary 
Original Civil Jurisdistion of the High Court, 
in Civil Suit No. 365 of 1914. 

FAOTS appear from the judgment, 

Mr. O. V. Ananthrzkrishnz Atyar, for the 
Appellant.—The Rassiver should not have 
besn appointed. The Negapatam Sub.Coart, 
in any event, had no jurisdistion to appoint 
a Ressiver to lay à alaia in Madras. Saation 
51 of the new Uode should ba read subjest to 
the limitation that the Reseiver’s duties 
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pertain to the subjeot matter of the suit, or 
the propsrty under attachment, 

Mesara. K, Rajah Atyar and V. V. Srinivasa 
Atyangar, forthe Respondente.—Tk&e limita: 
tion as to the appointment of Reseiver was 
expressly stated in the old Code, section 503. 
The appointment could only be in respeot of 
property whioh was either the subjeot.matter 
of the suit or under attachment, All that is 
deleted in Order XL, rule 1, of the new Code. 
The sole question being as to the powers 
of the Receiver to file the present suit, it is not 
negatived by anything in the language of 
section öl or of Order XL, rule 1. 

JUDGMENT.—This is an appeal from 
the judgment of Mr. Jastisa Coutts-Trotter 
in a suit brought by the Ressiver appointed 
by the Negapatam -Subordinate dJudgo’s 
Court in exeoution of a dseres obtained by 
one Tuljaram Rao against one Swaminaths 
Sastry, now deceased. In exeeution of that 
desree the Negapatam Court sppointed a 
Reeeiver of Swaminatha Sastry’s estate to 
some here and prosecute a cause of astion 
whioh Swaminatha Sastry is alleged to bave 
had against the present defendant, Alagappa 
Chetty, 

The first question whieh has been strenu- 
ously argued before us by Mr. Anantakrishna 
Aiyar for the appellant ie, that the Negapatam 
Oourt had no jurisdiction to appoint a 


Reoesiver in exesution to come and sue here,” 


We are not in this case dealing with the 
propriety of appointing a Reseiver in & ease 
like this. All we are dealing with is the 
question whether the Court had jurisdiotion 
to appoint a Reseiver in the execution of its 
degree and we are unable to say that the 
appointment was without jurisdiction, The 
new Code has made a differencs in this 
respect, whereas under seétion 503 of the 
old Gode there was 2 general power to appoint 
Reoeivers, among other things, for tho realiza» 
tion of property, a  HEsosiver under that 
sestion oould only bs appointed in respeot of 
property which was either “the subit 
matter of the suit or under attashmant,” 
Section 51 of the present Code presaribes 
that "the Court may ..........» Order exe: 
oution of the decres,........... (d) by appoint. 
ing a Heoeiver," and in Order XL, rule I, 
whiah corresponds to sestion 503 of the old 
Code,the worda ‘limitation as to property which 
was the subjest matter of the suit or under 
attashment,” are omitted. Therefore, neither 
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in tho body of the sestion nor in th® 
rule is there auy limitation sneh as there? 
was in the old Code, and we are not now 
ealled upon to seonsider the question aa to 
the operation of elause (b) of sestion 51 which 
ia dealt with in Begg Dunlop & Oo. v. 
Jagannath Marwirt (1). Nor have we to 
deside whether the Reseiver ought nof to 
have besn appointed. The system of ap- 
pointing Hseivers in execution is borrowed 
from the English procedure. Tha rule in 
England is, that Reseivers will not ba appoint- 
ed except for spasial reasons. Therefore, it 
might have been better in this gase if a 
Reassiver had not baan appointed. However, 
we sannot aay that it was done without 
jurisdietion and, therefore, we agres with the 
judgment of Mr. Justices Abdur Rahim on 
this point. 

( N. B, —The remainder cf the jadgment is 
not material for purposes of this report, — E J. | 

MeO P. 

Order accordingly 


(1) 11 Ind. Cas, 417; 39 C. 104 14 C. L, J. 228; ` 
16 C. W, N. 402. 


PATNA H'GH COURT. 
APP£AL FROM Oxiaginat Dedamm No, 8 or 
1918, 

February 9, 1921. 

Present :— Mr, Justice Das and 
Mr. Juatise Ross. 
DAMODAR NARAIN CHOUDHRY— 
Dercrer-Hotrpes—APPELLANT 
VETEUS 


S. A. MILLER—OerostrrE PAsTY— 


RESPONDENT, 

Civil Procedure Code (Act V of 1908), &.2 (12) 
— Bengal Tenancy Act (VID of 1885), s, 120— 
Mesne profits, ascertainment of, method of—Period for 
which mesne profits should be allowed. 


Mosne profits ought to be awarded against a 
trespasser from the date of his actual entry upon 
the land. The same principle applies where the 
person against whom mesne profits are to be 
awarded is an assignee from atrespasser Sucha 
person cannot be made liable for a period durin 


g 
ne he was not in possession at all. [p. 765, col. 
2. 


»* 
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Where land from which a person is dispossessed 
is his private land within the meaning of section 
120 of the Bengal Tenancy Act, mesne profits 
should be calculated on the basis of the actual 
price of the produce less the necessary costs of 
- oultivation. [p. 755, col. 2.] 


. Appeal froma desision of the Subordinate 
Judge, Darbhanga, dated the 18th June 
1917. 

Mr, K. B. Dutt (with him Messrs. Lachmt 
Narain Singh and Lachmt Kant Jha), for 
the Appellants. 

Mr. P, Kennedy (for Mr. P. O. Bose) and 
Mr. Sailendra Nath Palit, for the Respond- 
ents, 

JUDGMENT, 

Das, J.—This appeal arises out of an appli- 
sation for assertainment of mesne profits and 
we are concerned with two points, The first is, 
whether the learned Subordinate Judge is 
right in directing that the opposite party, 
respondents, should be liable for mesne profits 
from 1310 to Fagun 1316; and secondly, whether 
the prinoiple for ascertainment cf mesne 
profits adopted by the learned Subordinate 
Judge is right, 

On the first question I have some to the 
eonolnsion that the learned Subordinate Judge 
has taken an entirely correct view. It has been 
argued before us by Mr, K. B. Dutt on behalf 
of the desree- holders, appellants, that we ought 
to make no distinotion between the defendants 
against whom the original decree was passed 
and the respondents who have taken an as- 
signment of the interest or the original judg- 
ment-debtor; and, he says, that if the deed of 
assignment Greanted by the original defend. 
ants in favour of the present respondents 
were prodused, we might be in a position 
to aseertain what exactly is the interest that 
has been purohased by the present respond- 
ents. In my view that is a question entirely 
between the original defendants and their 
assignees, The plaintiffa oan take no advant- 
age of that at all. The question is, whether 
the respondents who trespass upon the land 
on à partioular date should boe liable for mesne 
profits prior to that date, There is, in my 
view, no justifioation whatever for holding 
that they should be liable, 

The definition of mesne profits in the Oode 
of Civil Procedure negatives the argument 
whieh has been advaneed before us by Mr. 
Dutt. 

"Mesne profits means those profits which 
the person in wrongful possession of such 
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property actually reseived or might with 
ordinary diligense have reseived therefrom, 
together with interest on sush profite, but 
shall not include profits due to improvements 
made by the person in wrongful posses. 
sion.” 

Now, obviously, the respondents sould have 

reosived nothing at all before their actual entry 
upon the land. This seams to have been the 
view of Phear, J., in the osse of Indurieet 
Singh v. Radhey Singh (1), "Mesne profits," 
said that learned Judge, “ought not to be 
estimated for any period during whieh the 
defendant, who is to ba made responsible for 
them, was not astive in keeping the plaintiff 
out of possession, The liability for mesna 
profits depends not upon the purshase but 
upon the entry upon the laud. That entry 
took place in ORazt 1316, and, therefore, they 
are liable for mesne profits from Chatt 
1316, 
. The next question is, whether the principle 
for ascertainment of mesne profits adopted by 
the learned Subordivate Judge is o»rreat. In 
my view this is not the sorrest prinsiple at 
all, Now, the land is the proprietor’s private 
land within the meaning of sestion 120 of the 
Bengal Tenaney Act. There is no evidence 
whatever that before the lease in question 
was executed in favour of the original defend- 
ants the proprietors ever let out the land on 
lease. We mustassume, therefore, that, on 
the expiry of the lease, the proprietors intend» 
ed to eultivate the land themselves, The 
principle on whieh the learned Subordinate 
Judge should have asted is laid down in the 
ease of Pundit Lachm: Narayan vw. Sheikh 
Mazhar Hassan (2), namely, that he should 
have dealt with the matter on the basia of 
the actual prise of the produse and should 
have awarded the plaintiffs the actual prise of 
the produce less the necessary costs of gulti- 
vation. 


The result is, that this appeal is allowed in 
part and the ease remanded to the learned 
Subordinate Judge for desision according ta 
law. The learned Subordinate Judge will 
proseed on the basis of actual produse 
according to the deoision in the ease of 
Pundit Lachm: Narayan v. Shetkh Mazhar 
Hassan (2). 


(1) 21 W. R. 269. 
(2) 120. W. N, 650; 85 0, 1000, 
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Tt appears that one of the appellants was a 
minor and that he was under the guardian. 
ship of Babu Mababir Narayan Ohoudhury. 
The guardian died in the month of Oatober 
1920, but the appellant has now attained 
his majority. Let theese facts be noted. 

The cross-objestion has not been pressed 
and is dismissed. Costs will abide the reault 
and will be disposed of by the learned Subor- 
dinate Judge. If the plaintiffs ultimately 
suaseed, they will be entitled to oosts in pro- 
portion to their success. 


Ross, J.—1 agree, 


Oare remanded. 


MADRAS HIGH COURT, 
APPEAL AGAINST Oxper No. 78 or 1920, 
Ostober 19, 1: 20, 
Present : — Justice Sir Abdur Rahim, Kr., 
and Mr. Justiee Sadasiva Aiyar. 

M. R. P. R. S. MUTHIA CHETTIAR— 
PETITIONER Orep:toR—A PPELLANT 
versus 


LAKSHMINARASA AIYAR— 


DxrBrog-— Rg8PON DENT. 

Provincial Insolvency Act (III of 1907), se, 4, 6— 
Oveditor, petition by, for adjudication of his debtor— 
Release executed by debtor—Release anterior to debt 
— Petition, whether competent, 


M, in whose favour a promissory-note had been 
executed by L. on the 28rd March, applied to have L. 
adjudicated insolvent alleging as the aot of in- 
solvency a transfer executed by L of his property. 
Tt appeared that L. for a consideration executed 
& deed of release of his rights in the family 
property in favour of his father. The main 
body of the deed was written on the 3th Maroh, 
but the schedule of the family property waa not 
attached till the 6th April and the question was, 
whether, on the date of the release, M. wasa, 
creditor so as to entitle him to present the applica- 
tion for adjudication of L : 

Held, tbat as the law did not requiro that a 
deed of release should specify all the family pro- 
pertes with respect to which the release operated, 
the l«ath March must bo regarded as the date on 
whick L. executed the deed of release, and that, 
consequently, as JJ was not a creditor on that 
date, he was not competent to present his petition 
for adjudication, 
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Appeal under sestion 46 of Act III of 
1907 against an order, dated 9th Desember 
1919, in Insolvenoy Petition No 10 of 19.8, 
on the file of the Distriet Court, Ooimbatore. 

FACTS appear from the judgment. 

Dr. S. Swaminadhan (with him Mr. 8, 
Ranganadha Aigar), for the Appellant,—-The 
release deed was written on various dates. 
It was sompleted on 6th April before which 
the appellant had beeome fhe creditor of 
the respondent. The release muat be deemed 
to have taken effeet on 6th April and appel- 
lant’s application to adjudge respondent an 
insolvent should have been entertained. 

Mr. T, 8. Hamoswam Atgar, for the Re- 
Spondent,— The release purports to be of the 
entire share of the respondent, That was 
written on 13th March when the transfer 
must be deemed to have taken effect in law. 
The subsequent spesifieation of properties 
does not affest the question, The appellant, 
who besame a ereditor subsequent to that 
date, sould not apply for an order of adjudi- 
cation. 

JUDGMENT.—The question in this appeal 
is whether the respondent, a young man about 
20 years, committed an aot of insolvenoy, so 
as to eutitle the petitioner to bave him 
adjudicated insolvent, under the Provinoial 
Inrolvensy Ast. The respondent exeeuted a 
decd of release in favour of his father, by which 
he released his rights in the family property 
for a consideration of Ha, 8,000. The main 
body of the deed was written on the 13th 
Marab. Afterwards, on tie 6th April, asehedule 
of the family property was attached, That also 
was executed by the respondent and attested 
by witnesses. The dete put down to the 
schedule is 13th March. The dooument was 
registered on the 8:h April. The promissory- 
note in favour of tLe petitioner, a oreditor, was 
execu!ed on the 28rd Maroh. The question, 
therefore, is whether, on the date of the 
release, the petitioner was a areditor, so as to 
entitle him to present an applieation for 
adjudisation of the respondent. "Tae aot of 
insolvency was the transfer of the 1e-pundent’s 
property. Sestion 4 (b) says that, “a debtor 
commits an ast of insolvenoy, if, in British 
India or elsewhere, he makes a transfer of his 
property or ofany part thereof with intent 
to defeat or delay his ereditors." Seation 6, 
sub seo:ion 4 (c), lays down that “a oreditor 
shall not be entitled to present an insolveney 
petition against a debtor unless the ast of 
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inaolyenoy on whiah tho petition is grounded 
bas oecurred within three months bsfore the 
presentation of the peti ion." Therefore, the 
whole question was, whether this transfer took 
place on the 13th, when the main body of it 
was written, or the 6th April, when the 
sohedule was added. The point is bare of 
authority. We bave soma to the oonolusicn, 
having regard to the nature of the document, 
that the transfer was completed on the 13th 
Marsh, The law does not require that a 
deed of release with respect to a 60. paroener'g 
share ina joint Hindu family property must 
spesify all the family properties with raspect 
to which the release operates. It may be as 
suggested, that the rules of the Registration 
Department require that even in suoh oases 
the properties are to be spesified. Even if it 
be so, that will not make any differense on the 
question when the transfer was sompleted, 
The stamp duty-payable on the dosument of 
release is Rs, 5, independently of the value of 
‘the property, provided the value of the slaim 
is over Rs 1,000 as in this oase, 

Then, so far asthe intention of the parties 
is concerned, it will be aafe to infer that they 
intended the dosument to take effeot from 
the 13th Marah, whish is the date put down 
for the sshedule portion also, 

Upon these fasts we agree with the son- 
elusion of the learned Distriet Judge, that the 
petitioner was nôt sompetent to present hia 
petition for adjudication. 

Appeal dismissed. 


X, O. P, 


OUDH JUDICIAL COMMISSIONBR'S 
COURT. 
SgcoND Cir, APPEALS Nos, 353 AND 354 
or 1920. 
Desember 14, 1920. 
Present :— Mr. Lindsay, J. C. 
Makant GOBIND DAS AND ANOTH£R— 
PLaAINTIFFS— APPELLANTS 
LOrsus 
Babu NARINDRA BAHADUR SINGH 
AND aNOT 4 ExX—[D FsND NTR — HESPONDENIS. - 
Qivil Procedure Code (Act ,V of 1908), s 60 
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O. XXI, v. S0—Execution of decree—Mahant, decree 
ugainst -Personal decree -Asthan property, whether 
liable to attachment and salo, 


In execution of a personal decree obtained against 
a dMahant, the asthan property is not liable to be 
attached and sold. [p. 768, col. 2.] 

Appeals from a deeree of the Distriet 
Judge, Fyzabad, dated the 5th August 1920, 
confirming a deoree of the Munsif, Akbarpur, 
dated the 18th December 1919. 


Mr. 4. P, Sen, for the Appellant. 
Mr. Muhammad Wasim, for the Respondents, 


JUDGMENT. These two appeals have 
arisen out of two suits brought by the plaint- 
iff appellant, Mahant Gobind Das, for the 
purpose of obtaining a deslaration that 
certain property belonging to an asthan wag 
not liable to attashment and sale in exesution 
of dearees obtained by the respeotive defend. 
ants, 

The fists of the sase may be briefly 
stated as follows. One Gobardhan Dag 
was Mahant of the asthan and died about 
the 3lat of May 1413. Onhis death there 
appears to have arisen a dispute as to 
who was entitled to the Mahautahip. This 
dispute arose between one Basdeo Das 
and the present plaintiff, Gobind Das. The 
evidence is to the effast that the distrist 
authorities took possession of the property 
belonging to the asihan while the dispnte 
between these two persons lasted. Eyen- 
tually, Basdeo Das was appointed Mahant 
of the asthan and the property was made 
over to him, He died in the year 1917 
and was susseeded by the present appellant, 
Gobind Das. 

At the time Basdeo Das was asserting 
his claim to the Mahantship, he exeouted 
certain promissory-notes in favour of the 
defendanta, These notes were afterwards 
put in suit and personal desrees wera passed 
against Mahant Basdeo Das. Those deerees 
were not put in exesution during his lifetime, 
but after his death, when the present plaint- 
iff sueoseded to the Mahantship, an attempt 
has been made to exesute the deeress by 
attashment and aale of the property be- 
longing to the asthan. In this way, tha 
two suits for deslaration same to be filed. 


Both the Oourts below have desided 
against the plaintiff and held that the pro- 
perty of the asihan ia liable to be taken 
in satisfastion of these degrees, In my 
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opinion this decision of the Courts below 
iB erroneous. 

It is not to be doubted that the decrees 
whieh were obtained against Mahant 
Basdeo Das were personal deosress. The 
promissory-notes whioh he exeouted, and 
on the basis of whieh the decrees were 
obtained, appear to have been exeeuted by 
Basdeo Das not in any representative 
sapacity but in his personal eapasity. The 
issue, therefore, whieh the Courts below 
had to try was, whether, in exeention of 
personal deerees obtained against Basdeo 
Das, the property of the asihan over which 
he was onee Mabhant was'liable to be 
attaehed .and sold. 

Order XXI, rule 30, of the Code of 
Civil Prosedure lays down that every decree 
for the payment of money may bs exe- 
suted by the attashment and sale of the 
judgment-debtor’s property. Farther, a 


referense to sestion 60 of the Code of 
Civil Prosedure shows what property is 
liable to be taken in exesution. Seation 


60, sub-sestion (1), lays down that, with 
certain exeeptions whioh are specified, the 
property which ean be taken in execution 
is property moveable and immoveable 
“belonging to the judgment-debtor or over 
whieh, or the profits of which, he has 
a disposing power which he may exeroise 
for his own benefit," 

Reading: this last mentioned NA 16 
is perfestly slear the asthan property, 
whieh is in dispute in these oases, was 
not property belonging to the judgment. 
debtor, Basdeo Das,. nor again was it 
property over which or over the profits of 
whish he had a disposing power .whish 
ho might exersiso for his own benefit. 
Clearly, therefore, the property is not liabls 
to be attashed in execution of these per. 
sonal desrees, The Courts below went into 
and examined the question as to whether 
the debts sontrasted by  Mahant Baaden 
Das in respest of these promissory-notes 
were binding upon the asihan property. 
They held that they were so binding because 
the debts had been ineurred by  Basdeo 
Das for the benefit of and for the pro. 
testion of the trust property. That ques- 


tion, however, was not a question whieh 
was before the Oourts below in these 
suits, lt was a question whieh might, 


indeed, have been raised at the time the 
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sunita were brought by these defendants 
against Mahant  Basdeo Das, but, aa I 


have already mentioned, the desrees whish 
were passed against Basdeo Das, were 
purely personal desrees and did not purport 
in any way to affeat the asthan property, 

In short, the Courts below have gone 
ont of their way to enlarge the seope of 
a subsisting and valid deeree and that, of 
course, if was not sompetent to them to 
do. The oeffest of their decision ia to 
convert personal decrees against Basdeo 
Singh into deorees against ‘the asihan 
property. That cannot be allowed. The 
Courts bad to take the desrees as they 
found them, and, as I have said, the only 
question was whether in exesution of these 
personal deerees the asthan property was 
liable to be attashed and sold. Jf any 
authority is required in support of the 
proposition above laid down, it will be 
found in the desision of their Lordships 
of the Privy Counoil reported as Btshen 
Ohand Basawat v. Nadir Hossein (1). That 
was a sase which was almost exactly parallel 
with the ease now before me and their 
Lordships held that the truet property 
sould not be sold to satisfy a personal 
desres obtained against a trustee. 


For the reasons I have given above, I 
hold that the property is not so Hable. 
J, therefore, allow these appeals, cet aside 
the order of the Court below and direot 
that the plaintiffs elaim in eaeh ease be 
desreed with oosts in all three Courts. 


m 


Appeal allowed, 


(1) 15 0. 399; 16 I. A. 1; 12 Ind, Jur, 170; 5) Sar, 
P, C, J. 118; 7 Ind, Dec. (N. s.) 802. 


Vol, LXI) 


INDIAN OARES, 


749 
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MADRAS HIGH COURT, 
APPEAL aGainsT OgpgR No. 289 or 1919 
AKD 
Civit Revision Petition No. 652 or 1919, 
Oetober 29, 1920, 
Present:—Justise Sir Abdur Rahim, KT., 
and Mr. Juatise Sadasiva Aiyar, 
GUNUPATI NARASA REDDI— 
PLAINTIFF— ÁPPELLANT'IN A. A. O. AND 
Petitionsg IN O. R. P, 

; versus 
MAKKENA KONDAP NAIDU AND OTHERS 
—CounTER- PeTitiongrs—Derey pants 


Nos, 5, 6 AND 8— Respoxpents. | 
Execution of decree—Court, duty of—Person not 
party to decree, whether can object. 


The Executing Court's only duty is to execute 
the decree according to its terms, and it is not 
for that Court to say that the decree is not bind. 
ing on the property dealt with by it in the 
absence of certain parties, nor has that Court any 
jurisdiction to entertain an objection to the execn- 
tion of the decree advanced by & person who is 
not a party to the decree. [p. 760, col. 2.] 

Appeal against an order of the Distriot 
Court, Nellore, dated the 11th July 19.0, in 
Exeoution Petition No. 30 of 1919, (Original 
Suit No. 29 of 1917, on the file of the 
Court of the Subordinate Judge, Nellore). 

Petition, under seotion 115 of Ast V of 
1908, Code of Civil Prosedure, and seotion 
107 of the Government of India Aot, praying 
the High Court to revise the order of 
the Distriet Court, Nellore, dated the llth 
July 1919, in Exesution Petition No, 30 
of 1919, (Original Suit No. 29 of 1917, on 
the fle of the Court of the Subordinate 
Judge, Nellore). 

FAOTS aprear from the judgment. 

Mr. A. Krishnaswami Aiyar (with him Mr, 
K. Krishnaswamt Azyangar), forthe Appel. 
lant.—This is an appeal whioh arises out 
of excention proseedings in a mortgage: 
desren obtained by the appellant. Tre 
mortgagor and puisne eneumbrancers were 
made parties. Bat the only defest in the 
mortgage suit was that the mortgagora 
were not represented by the Reesiver as 
they besame insolvents before the dearee. 

[ Asore Rasim, J.—How ean it ba oon. 
tested when the mortgagors were insolvents? ] 

Mr, A. Krishnaswami Atyar.— The puisne 
mortgagees also were interested in the equity 
of redemption and they contested the enit, 
No one made a point of this defect in the 
anit until if was pointed out by the Distriot 


Tt is 
was 


Judge in the exeeution proseedings. 
not proved that any vesting order 
made prior to the suit, 

[Aspox Rasim, J.— When was the Receiver 
appointed fF] 

Mr. A. Krishnaswamt Atyar,—There is no 
evidense on resord to show anything exsept 
the Distrist Judge's remark that a Reseiver 
was appointed before the institution of 
the suit, The. Distrisot Judge refused 
exesution of the desree on  assount of 
this defeet whieh, I submit, he had mo 
power to do. My reasons are that in exe- 
sution no question of the validity of the 
desree san be raised. The equity of re. 
demption is shared by Mr. Venkatarama 
Iyer's slients and the  insolvents. Now, 
Venkatarama Iyer’s clients eannot attaek 
the deeree, 

[Asnpus Rasim, J.— That is, after the sale, 
he eannot impugn the sale. Ia it not ?] 

Mr. A, Krishnaswami Atyar.—It is not really 
benefiting the insolvent's estate if Venkata. 
rama lyer's clients are allowed to sontest 
the deoree. 

[Asprr Ranim, J —Whatis it that is sold 
in the mortgage-deorse P] 

Mr. A, Krishnaswmi Atyar,—It is the entire 
property that is sold. 

[ Appurz Rasim, J.—I don’t know how you 
oan sell the puisne enoumbranser’s estate. | 

[Sipagmva Alvar, J — Whatis sold is the 
right of the mortgagee on the date when he 
executed the mcrtgage, | 

Mr. A. Krishnaswami Atyar.—Just as my 
rights are merged in the desree, so his rights 
818. 

In this oonneetion, I may refer to a 
reesnt desision of the Privy Council in 
GQenpat Lal v. Bindbasint Prashad Narayan 
Singh (1). There it was held that if a sale 
takes plase in pursuanee of a decree under a 
mortgage, if any one wants to impeach the 
sale, he will have to bring a snib to set aside 
the sale first. He sannot ignore tho sale, 


fAspor Rani, J.—All we are sonaerned 
with is whether there should be sale or not.] 
Mr. A. Krtshnaswamt Atyar.—Unsder this 
ruling, if a sale takes plaee in pursuanse 
of my deoree, f, as purchaser, ean raise all 


(1) 56 Ind. Cas. 274: 47 I. A. 91; 18 A. L, J, 058; 
(1920) M. W. N. 38% 12 L. W. 59; 89 M, L, J, 108; 
9 U. P. L. R. (P. C.) 103; 24 C. W., N. 954; 28 M. L. 
T, 330; 410.924 (P. 0.). 
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defenses available £o me and when a regular 
suit to set it aside is brought, In exe- 
eution proceedings, the Court sannot go 
behind the deeree. In exeoution proseedinge, 
even a question of jurisdietion saannot be 
gone into  Zamsndar of Htiyapuram vw. 
Ohidambaram Ohelig (2), Jugdeo Singh v. 
Habibulla (3), Bubject to the right of the 
person exeluded, the purehaser is entitled 
to possession, Assording to Ganpat Lal v. 
Bindbasint Prashad Narayan Singh (1) he san 
only some and redeem. [ have no objestion 
to it. 

Mr. T. V. Venkatarama Aiyar (with him 
Mr, P. Venkataramana Bow), for the Respond- 
ents— Pnisne »enoumbraneer,  Reseiver was 
msde a party to the suit. 

{Apovr Ranim, J.— What locus standi has 
he? Why should he some in atall ?] 

Mr. T. V. Venkatarama | Aiyar.— Devaraja 
Atyangar v, Tirumalasamt Naidu (4) where 
the Reesiver was allowed tosome in before 
the sale but after the deeree. The dearee 
thatis got is a nullity, 

(Sapasiva Aiyar, J.—I don't know that. ] 

Mr, T, V. Venkatarama Atyar.—The Court 
is not bound to see the infruetuous pro. 
seeding to be carried to the end. 

LABDUR RAHIM, J.— You can inatitute a 
suit to stop the exeontion, j 

Mr, T. V. Venkatarama Atyar.—All that 
I say is that the Court is not so powerless 
as to stop a sale whioh is infrustuoua, 

(Sapasiva Alvar, J.— Have you any osse 
where the Oourt has refused to execute the 
deeree obtained P] " 


JUDGMENT. —The plaintiff had a first 
mortgage over tbe property in dispute, The 
6th and 7th defendants in the gase are 
puisne encumbraneers and the 4th and 5th 
defendants are the purchasers of the equity 
of redemption, from the owner of the prop 
erty. Before the plaintiff, however, instituted 
the suit on the mortgage the 4th and 5th 
defendante, who are the owners of the 
equity of redemption, həd been adjudisated 
insolvents, and we must take it that the 
property had vested in the Receiver, 
Somehow or other, the Reseiver was not 
made a party and the suit prooeeded toa 


(2) 58 Ind. Cas. 871; 89 M. L. J.20^; 98 M. L 
T. 78; (1920) M. W. N. 460; 12 L, W, 217; 4s M. 
D 


a. 
(3) 12 C. W. N. 107; 6 C. L. J. 612, 
(4, 32 Ind. Cas, 459 at p, 490, 


decree. When the present applisation was 
made for exeeution of the mortgsge-deereo 
for the sale of the property, the Exesuting 
Court apparently gave notice to the Ressiver 
appointed in the insolveney of defendants 
Nos, 4 and 5 and heeame in and objected to 
the sale on the ground that the property 
had vested in him and that the deoree, 
therefore, bad no  eífest, The District 
Judge upheld the objestion of the Reseiver 
and dismissed the application for sale, 
This order must be held to be bad. Tre 
Exeeutirg Coart’s only duty ia to execute 
the deeree aceording to its terms and it 
is not for that Cour: to say that the 
dearee is not binding on the property in 
the absence of sertain parties. That it 
is not open to an Hxeeuting Court to 
deal with questions of this oharaster has 
long been established, and we need only 
refer to the Jatest deoision of the subject 
reperted in Zamet.dar of Httyapuram v, 
Chidambaram Ohetty (2), where it was held 
that even questions of jurisdiction sould 
not be properly raised before the Hxeeuting 
Court It may be that tbe plain iff dearce- 
holder by proeeeding to sell the property 
wil in no way benefit bis position. But 
if is bis own look ont. The Heceiver, we 
understand, is in possession of the property 
and if his possession is In any way dia- 
tarbed, it is open to him to take such 
stepa as the law allows. However that 
may be, the District Judge had no power 
to reject this applisation holdi:g that the 
property is not liable in exeeuti n of the mort- 
gage desreo, on the objestion of the Rese yer 
who was not party to the deeree at all. The 
appeal must, therefore, be allowed, and the 
oder of the Distrist Juige must he set 
aside. Eaeh party will bear his own sosta 
in both ths Courts. 
M, C. P. 


` 


Appeal allowed. 
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BOMBAY HiGH COURT, 
SkcoNv'Civin Appz. No. .53 o 1919, 
September 28, 1920, 

Present: —Sir Norman Maoland, Kr., Ohicf 
Justice, ane Me Justise Fiwoatt. 
RAMCHANDRA AvADHUTRAO PATIL 

~— A PPELLART 
U67 SUB 
TUKARAM BABAJI OHAUGULA — 
Rep Nore? 
Hindu Law—Joint family—Separation of members, 


effect of—Property, whether remains joint —Preswnp- 
tion, 


When once anything has occurred which effects 
& separation of the members of a joint family, 
they are to be considered as holding the joint 
family property as tenants.in.common ; and if it is 
sought to show that any portion of the joint 
family property is to be held by the members of 
the family as joint tenants and not as tenants.in- 
common, that must be proved like any other fact [p. 
762, col, 1.] 

Sesond appeal from a decision of the 
First Class Subordinate Judge, A. P. at Satara, 
in Appeal No. 568 of 1917, reversing the deorse 
passed by the Subordinate Judge at Tasgaon, 
in Civil Suit No, 221 of 1915. 


Mr. K. H. Kelkar, for the Appellants. 

Mr. K. N. Koya:ee, for Respondents Nos. 1, 
2 ard 4 to 4, 

JUDGMENT — Some forty years ago four 
brothers, sons of one Joti, who were at that 
time joint, partitioned their family property. 
Ove item in the family property had been 
mortg? ged with possession, and, therefore, 
was not divided. Maruti was the eurviving 
brother of the four,~and he died abort 
191 .-12, leaving a widow Kasa, The plaintiffr, 
claiming as heirs of Marnti, have filed this 
suit to redeem the mortgage. In their plaint 
they stated that Maruti separated during his 
father's life-time after taking his share of tho 
family property, and his widow Kasa had, 
therefore, no interest in the suit property. 
It has been proved that the plaintiff deposited 
Rs. 310 with the first defendant mortgages, 
butas he insisted upon Kasa being a party 
to the redemption, the negotiations fell 
througb, and the plaintiffs resovered their 
Ra. 340. 

Then, defendant No. 1 allowed Kasa to 
redeem the property, which no doubt was 
most reprehensible, sonsidering the attitude 
he had taken up when the plaintiffs wanted 
to redeem. That wason the 21st May 1915, 
The plaintiffs filed this suit oa the Alth 


Angust 1975, and, on the 4th September 
1915, defen ans No. 2 sold the property to 
defendant No. 3 who edmitted that he knew 
thas the plsiutiff« had deposited the mortgage. 
mosey with the first defendant. In this 
ovrions state of affairs the Trial Oourt 
dismissed the suit, But in appeal this desree 
was set aside, and it was held that the 
plaintiffs were the owners of the plaint 
property; that they were already in posses- 
sion of the plaint-house, and that they 
should recover possession of the plaint land 
without paying anything to any of the 
defendants for the mortgsge debt in Exhibit 
84, whish «as the deed of mortgage. 

The learned Judge waa of opinion that the 
sons of Joti remained joint with regard to 
this mrrtgaged property. He thought he 
was following the ruling in Gavrrshankar 
Farabhuram v. Atmaram Rajaram (1). In 
that aase the plaintiffa sued to recover their 
half share of the produse of a oertain field 
whieh they alleged was left undivided at the 
time of partition. It was held that the suit 
sould not lie to reeover a portion of the 
produae, asthe suit was not for partition.of 
the field. But the learned Judge relies upon 
the dictum of Sir Oharles Sargent, whioh 
does not appear to be supported by any 
authority, and was also, with all due respoeet, 
obiter in the ease before him, The learned 
Ohief Justiae said: 

" The eirsumstanse that there had been a 
partition in 1878 77 would not, in the absence 
of any special agreement between the parties, 
alter their rights as to the property: still 
undivided, as to whieh they would eontinue 
to stand to one another in the relation of 
members of an undivided Hindu family, and 
no sush agreement amounting to a partition 
of the fields in question is alleged by the 
plaintiffs.” 

But it does not appear whether the learned 
Judges oonsidered how the title to the 
property would be affested by a death 
amongst members of the family before parti- 
tion; and whether the members of the family 
after the partition held the property in that 
suitas tenants-in common or as joint tenants, 
it would equally be the sase that one of them 
sould not sue for half the prodaoa of the 
property, but sould only sue for partition. 


(1) 18 B, 611, 9 Ind, Deo, (N. s) 918. 
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Butthereal prinsiple seems to be as laid 
down in Anandibai v, Hari Suba Pai (2), 
that if it is proved that there has been a 
breaeh in the state of union amongst the 
members of a Hindu joint family, the law 
presumes that there has been a somplete 
partition both as to parties and property. 
The presumption in question continues until 
it is rebutted by proof of an agreement, and 
the ease of Balabuz Ladhuram v. Rukhmabat 
(3) was referred to where it was held by the 
Privy Council that there was no presumption, 
when one oo-parcener separated from the 
others that the latter remained united, but 
that the agreement to remain united or to 
re-unite must be proved like any other faot,” 
Although that dicium only refers to the 
disnnion of members of a joint family, it 
'applies equally well to the partition of joins’ 
family property whioh will result from suoh 
disunion. So that, when onse anything bas 
osourred whioh effects a separation of the 
‘members of a joint family, they are to be 
eonsidered as holding the joint family pro- 
perty as tenants-in-common; and if it is 
sought to show that any portion of the joint 
family property is to be held by the members 
of the family as joint tenants and not as 
tenants-in common, that must be proved like 
any other fact, 


Therefore, it would have to be proved in 
this ease that, when the partition took place 
forty years ago, the members of the family 
agreed that they should be joint with regard 
to this mortgaged property. There is no 
evidence whatever of that fast. Therefore, 
the only presumption is, that the members of 
the family atthat time held this mortgaged 
property as tenants in-sommon. 
would be that Kasa on Marnti’s death had 
a widow's interest in her husband's shes e, 
and ahe would be entitled to redeem the 
whole mortgage and then have a lien on the 
property to the extent of three fourths of the 
mortgage-money appertaining to the shares 
of the other members; and when the third 
defendant puroehased the eeoond defendant's 
interest after the suit sommenced, he sould 
only purehase what the sesond defendant pos- 
sessed at that (ime. Therefore, he is not 
entitled to consider himself es owner of the 


(2) 10 Ind. Cas 911; 35 B 293; 18 Hom. L, R. 257. 
(8) 50 I, A. 130, 8 Bom L. R, 469; 40 C, 725,7 C. 
W. N, 642; 8 Sar. P, O, J., 470 (P. C ). 
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freehold free of all slaims of the other 
members of the family to redeem with regard 
to their shares. I think, therefore, that the 
learned Judge was wrong in diresting that 
the plaintiffs should recover possesston of the 
plaint.land without paying any thing to any 
of the defendants. The defendant No. 3, 
however reprehensible his condust may be, 
is entitled to stand in the shoes of the sesond 
defendant, and to resover Ha. 340 whish, 
admittedly, was paid to redeem the mortgage, 
Therefore, we alter the deoree of the lower 
Court by directing that the plaintiffs should 
recover porsession of the plaint land on 
paying Ra. 340 to the third defendant within 
six months from the time the proceedings 
reach the lower Court and the plaintiffs aro 
informed thereof, Hach party to pay his 
own ocsts up to this Court, and the appellant 
to get his aosta of the appeal from the 
plaintiffs, 
Deeree altered. 


MADRAS HIGH COURT. 
Civip APPEAL No. 130 or 1919, 
January 15, 1920. 
Fresent :—Sir John Wallis. Kr, Ohief 
Justise and Mr. Justios Krishnan, 
VENKATA REDDI ANDOTBER8— 
DEFENDANTS— APPELLANTS 
Versus 
KUPPU REDDI AND OTHERS— PLAINTIFES 


Nos. 1 anp 2— RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Arts. 44, 6%, 
120—Partttion in Hindu family—Minor co-parcener 
represented by mother — Enjoyment of minor's share 
by other members—Suit by minor co-parcener after 
atltuinment of majority to re-open partition and for 
profits of his share realized by others—Limita- 
tion. 


In & partition effected by members of a Hindu 
joint family, & minor co-parcener was represented 
by his mother. It was arranged that the senior 
co-parcener, $e, defendant's father, and the minor 
Should enjoy their shares jointly. The minor, after 
attaining majority, sued to re-open the partition and 
to recover the income derived from his share by 
the defendants’ father and the defendants : 

Held, that the suit was not governed by Article 44' 
of Schedale I to the Limitation Act as there was’ 
no transfer by the minors mother as his guardian, 
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nor by Article 62, but that Article 120 applied to 
the case. 

Subba Row v. Rama Row, 32 Ind. Cas. 899; 8 L. W. 
192; 19 M, L. T. 184; ©1916) 1M. W. N. 188; 30 M. 
L. J. 341; 40 M. 291, followed. 

Appeal against a deeree of the Court of 
the Subordinate Judge, Coimbatore,’ in 
Original Suit No. 32 of 1916. 

FAOTS appear from the judgment. 

Mr. A, Krishnaswamt Atyar (with him Mr. 


A. S. Viswanatha Atyar), for the Appellants.— 


The suit waa barred under Artisle 44 of the 
Limitation Ast as it was brought more than 
3 years after the plaintiff attained majority. 
At the partition the plaintiff was represented 
by his mother, who asted as his guardian. 
To set aside the transastion to whieh the 
guardian was a party Artisle 44 is the 
appropriate Artiele. Artisle 62 applies to the 
prayer for inoome whish is also barred. 

Mr. T, M. Krishnaswamy Atyar, for the 
Respondents — Neither Artisle 44 nor Artisle 
62 applies, The appropriate Artisle is 
Article 12), The plaintiff's mother was not 
guardian of the plaintiffs undivided share 
in the property. She effected no transfer of 
the minor’s property to attraet Artiele 44. 
A minor oo-parsener is bound by a fair parti- 
tion. 

With regard to the income, Artisle 62 
doés not apply. Here the defendant’s father 
bona fide believed that he was the manager of 
the property that fell to his and the minor's 
share under Exhibit B, The defendant’s 
father had not only the duty to aecount but 
had other duties also. 

JUDGMENT. 

Wats, O. J.—This is an app^al from the 
deeree of the Subordinate Judge of Coimbatore 
in a suit brought by the plaintiff after attain- 
ing majority to question the terms of a parti 
tion.deed, Exhibit U, entered into in 1906. 
Tt has been held already in this suit that 
the partition-deed was not binding cn 
the minor in so far as it allotted an extra 
share as Jeshta Bagham to the senior oo. 
pareoner, 

* The questions argued before us to day 
are merely questions of limitation. The first 
question argued war, whether, having regard 
to the faet that the minor’s mother was a 
party together with three adult co-parseners 


to this deed providing for partition assording . 


to the shares I have mentioned, the suit is 
barred under Article 44 ag a suit by a 
ward. who has attained majority to set nsido 
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a transfer of property by bis guardian. This 
appears to me to be altogether straining the 
language of this Artiele. In the first place, 
it is well settled and I need only refer to 
the desision of the Privy  Couneil in 
Gharibullah v. Khalak Singh (1), that the 
mother is not the guardian of the undivided 
property of her minor son and his so paree- 
ners. The management of the undivided 
property is vested in the managing member 
of the joint family. It is, I think, settled 
that the adult members of a joint family 
may make a partition whieh will be binding 
on the minor, if it is fair. No doubt, the faet 
of the mother of any minor memter being a 
party to auch a partition.deed is strong evi- 
dence of the propriety of the transaction, 
Rut we have not been referred to any ease 
whieh lays down that her assent is necessary 
to the validity of a fair partition made by the 
adult eo-pareeners. However this may be, it 
seems to me that an agreement such as this, 
Exhibit U, by the adult oo-pareeners even 
thongh the widow is a party to it, eannot be 
said to be a transfer by the widow as guardisn, 
seeing that at the time she was not the 
guardian of the property transferred, I think 
tlat this Artiele must relate to property of 
whieh the alleged guardian is the real 
guardian and over whieh he bas powers of 
transfer, There is no authority for applying 
this Article to transastions suoh as the present. 
The next question is with regard to the 
period of limitation within whieh the plaint. 
iff is entitled to resover the income from tho 
defendants in respect of the portions of the 
properties whioh ought to have fallen to his 
share but whieh were enjoyed by them. It 
has been sontended that the ease is governed 
by Article 62 which applies to suits f, e., for 
money payable: by the defendant to the plaint- 
iff for money reeeiyed by the defendant for 
the plaintiff's use.  T'he seope of this Artiele 
in oases like the present bas been sonsidered 
in Subba Row v. Ruma Row (2), where it has 
been ` pointed out that it does ‘not apply to 
transastions in whieh the defendant is not 
under & mere duty to hand over the money 
whish he had received but bas other duties as ` 
well in respestof it. MThe-fasts of this sase 


~ 


(1) 25 A. 407; AO I. A. 165; 5 can L. R. 478; 7 C. 
W. N. 681; 8 Sar, P. O. J. 488 (P. O 

(2) 32 Ind. Cas, 899; 40 M. 291; 3L. W. 162; 19 M, 
I4 T, 184; (1910, 1 M. W, N. 188; 80 M, L, J, 941, 
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are, for this purpose, that under Exhibit U it 
was arranged that the senior 60 pareener 
and the minor should enjoy their share of the 
property jointly,and apparently beheving they 
continued joint the defendants’ father managed 
the property whieh fell under Exhibit U to 
him and to the plaintiff. As manager i6 waa his 
duty not merely to aesount for the money 
reseived but to pay the kist and other expenses 
as wellas to maintain the minor ; and what 
sum the defendants shonld be ordered to pay 
ean only be determined by taking an acaount, 
I entirely agree with the decision in Subba 
How v. Bama Row (2) that Artiole 62 does not 
extend to sueh transactions. It is admitted 
that, if this is ao, tbe only other Artiole appli» 
sable ig Article 120 and, therefore, the suit ia 
not barred. 

There is nothing in the other objeetion that 
the shares have been wrongly osaleulated, 
The appeal fails and is dismissed with 
aosta, 

KRISANAN, J.— 1 agree. 

M, O, P. 

Appeal dismissed. 





BOMBAY HIGH COURT. 
Lerrers Parent Arrear No. 39 or 1919. 
l August 9, 1920. 
Present :— Mr. Juatise Shah and 
Mr. Justise Crump. 
BHIMAJI RAMCHANDRA WADWADGI 
— PLAINTIFKF-— ÀPPELLANT 
versus 
"BHIMABAI HIROJI SANAGAR— 
Drerenpant— REREONDENT., 

Oil Procedure «Code (Act XIV of 1882), s. 386— 
Emecution of decree—Sale — Obstruction by person not 
party to decree— Order directing removal of obstruc- 
tion, finality of. 


In execution of 2 compromise-decree, to which 
the defendant was not a party, certain property 
in the possession of the defendant was sold and 
was purchased by the plaintiff. When the latter 
attempted to take possession of the property 
he was obstructed by the defendant. Plaintiff 
then applied for removal of the obstruction, 
and the Oourt, after notice to the defendant 
directed that the obstruction be removed and 
possession given to plaintiff, which was done. 
Plaintiff was subsequently dispossessed from the 
property and brought the present suit for possession : 


Held, that the order directing the removal of 
the obstruction was made under section +35 of 
the Code of Civil Procedure, 188’, and the 
defendant having failed to contest the order by 
means of a suit, the order had become final and 
the defendant was bound by it. (p. 666, cols, 1 & 2.] 


Letters Patent Appeal from a desision of 
Mr. Juatisae Heaton, in Second Appsal No, 883 
of 1917, eonfirning a dearee of the 
Distriet Judge, Bijapur, in Appeal No. 90 of 
1916, reversing a deoree passed by the Joint 
Subordinate Judge at Bagalkot, in Civil ` 
Suit No, 416 o£ 1913, 


FACTS appear from the following judg- 
ment of Mr. Justice Heaton delivered on 
24th June 1919; — 


“Oaly one point has been raised in 
this appeal, and ! shall only deal with 
that briefly. Otherwise, the judgment of 
the first Appellate Court eanpot be assailed, 
The point whioh I must deal with is this, 
It appears thatin the year 1908 there was a 
dispute between the same parties in exean- 
tion proseedings, and an order was made by 
the Court in favour of the present plaintiff, 
and against the present defendant. Kalappa, 
who is the prinsipal party amongst the ré. 
spondents. lf that was an order made under 
section 335 of the old Code, it would bind 
the respondent Kalappa, who then would.be 
unable to resist the plaintiff's suit. But if it 
was an order under &estion 334, it would not 
have that effeet. Having referred to the 
order itself, 1 hold that it was an order under 
seotion 334, besause there wasa purchaser of 
immoveable property sold in exeantion of the 
decree, there was an obstrustor, and that 
obstructor, Kalappa, was held by the Court 
to be a party to the deoree and tobe bound 
by the deeree. In other words, the order 
was madeon the assumption, right or wrong, 
that the obstrustor was the judgment-debtor. 
It follows, then, that his point is not made 
good by the appellant, and that the appeal 
must be dismissed with sosta,” 





Mr. Ooyaji (with him Mr, G. 8, Mulgaokar), 
for the Appellant, 

Mr. B. K. Dhurandhar (with him Mr. 
V. R. Strur), for the Respondent, 

JUDGMENT. 

SuaB, J.— The faets whieh have given ria 
to this appeal under the Letters Patent ar? 
there : One Hanma wes the criginal owner o 
the land (Survey No. 14:) now in disputef 
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He sold it to Nagappa in 1885.  Nagappa 
mortgaged it along with other properties to 
Madiappa in .888 it was a simple 
mortgage, The mortgaga was assign. 
ed to Basappa, the nephew of Mudiappa, at a 
family oartition. Basappa filed Suit No 574 
of 1900 to onforse the mortgage against 
Nagappa and two other co-pareeners, Kalappa 
was joined as defendant No. 4, as it was 
asserted by Nagappa that he had sold to him 
the equity of redemption in the land now in 
dispute. Kalappa did not appear to contest 
the plaintiff's slaim in that suit, Finally, on 
the 20th April 1901, & aompromise was arriv- 
ed at between the plaintiff and defendants 


Nos. 1, 2 and 3 in that suit. It is not 
nesessary to detail the terms of the 
eompromise: ib is enough to state that 


a part of the property in that suit was 
eonveyed to the then plaintiff that a 
earíain amount was made payable to him 
in instalments and he waa allowed the right 
to resover the amount, in sage of default, 
by the sale of oertain properties ineluding 
the land now in dispute, Kalappa was 
not a party to this sompromise. A deeree 
in terms of the sompromise was passed on 
the same day. The deoree was silent as 
to the defendants other than defendants 
Nos 1 to 3. Subsequently, the property re- 
ferred to ia the desree was soli through the 
Court and the present plaintiff purahased it 
in 1904. In attempting to resover possession 
he was obstrueted by Kalappa, who had 
been joined as a party to the suit, but 
who had nob joined in the sompromise 
and had not appeared to defend the suit. 
The plaintiff made an applisation to the 
Oourt to have the obstrustion removed, 
Kalappa was served with a notisea under 
sestion 335 of the Code of Civil Prosedare 
of 1882. He filed a atateraent and alaimed 
to ba tha owner of Sarvey No. 142 Bat ha 
did not appear afterwarda and did not addusce 
any evidence. An order was made against 
him by the Court on the 15th February 
1903 removing the obstruetion, and diresting 
possession to ba given to the present plaint- 
iff. In pursuance of that order the 


possession was given to the present plaint- 


iff on llth Marah 1903. The plaintiff 
fled the present suit to resover possession 
in 1913 alleging subsequent dispossession in, 
Jane 1903 In 19129, Kalappa sold bis 
rights to the land to the son of defendant 


No. 1. The real eontest in the suit lay 
between the plaintiff and the defendant 
No, l. The Trial Court allowad the plaint: 
iff's elaim with costs. The defendant No.1 
appealed to the District Court whieh 
held that Kalappa had purohased the equity 
of redemption from Nagappa in the year 
1891 and had been in possession of the 
property sinse then, and aecordingly dismiss- 
ed the plaintiffs suit. The plaintiff pre- 
ferred an appeal to this Court in whieh 
the question as to the effest of the order 
made in February 1908 against Kalappa 
was raised. Mr. Justioe Heaton who heard 
the appeal held that the order was made 
under sestion 334 and that it had no 
finality sash as an order under sestion 
335, if not shallenged by a suit, would 
have. The plaintiff has now preferred this 
appeal under the Letters Patent, and 
the same question is raised before us, In 
view of the arguments whish we have heard, 
I have stated the fasts with a view to make 
clear the position of the plaintiff and 
Kalappa with referenee to the land in 
guit and to the -litigation preeeding the 
present suit. 

The question is, whether the order of 
the 15th Febrnary 1908 was made under 
gestion 334 or seetion 885 of the Code 
of Civil Prosedure then in foroe, It is 
urged on behalf of the appellant that 
Kalappa was not a judgment debtor that 
he slaimed to be entitled to retain possession 
of the land in.suit on the ground that he 
was the owner, and that the order sannot 
be referred to section 334 as the obstras- 
tion was not offered by Kalappa on behalf 
of Nagappa, but on bis own assount. Oa the 
o her hand, it is urged that the order is 
based upon the ground that Kalappa was 
a party to the suit and bound by the 
deoree against Nagappa and others, and 
that though in fast not a judgment-debtor 
he was treated sa such by the Court making 
the order and toat the order should, therefore, 
be referred to sestion 334. It is further 
urged for the respondent that as Kalappa was 
not a party to the deoree, the dearee and the 
subsequent proceeding, so far ag they 
relate fo the land in suit, are nullities, 
that Kalappa is in no way bound thereby 
and that he was entitled to ignore the 
order under sestion 335 as a nullity, even if 
the order be treated as having been made 
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under that section. Mr.. Sirur has relied 
upon Malkarjan v. Narhari (1) and Khiaraj- 
mal wv, Daim (2) in support of his 
argument that the order. under  sestion 
335 eould be treated by  Kalappa as & 
a nullity. l 

On & aonsideration of these arguments 
and the admitted fasts in the oase, I 
am of cpinion that the sompromise- decree 
was not binding upon Kalappa, as he was 
not a party to the sompromise, that he 
was not a judgment-debtor as there was 
no desree against him, and that the ap- 
plisation by the-anction-purshaser for. the 
removal of the  obstruetion caused by 
Kelappa was olearly sovered by sestion 
835, It sould not be referred to sestion 
334 as the obatrustion was not by a jadg- 
ment-debtor or any person  elaiming on 
his behalf. Whether Kalappa then elaimed 
as a purehassr from. Hanma, the original 
owner, or merely as a purehaser of the 
equity of redemption from Nagappa, he 
alaimed to be entitled fo possession in his 
own right, The mortgage on whish the 
sonsent-decree was based- was a simple 
mortgage and there was no question of 
possession ss between the desree-holder 
and the judgment-debtors. It arose for the 
first time between the auetion-purchaser 
and Kalappa. The notice was issued to 
Kalappa under sestion 335 and though the 
reason given by the Court making the order 
that Kalappa was a party to the suit and 
was, therefore, bound by the desree was 
wroug, I do not see how the order sould be 
referred to sestion 434 on the admitted facts 
of the case. Kalappa did nob appear to 
oppose the application nor did he adduse 
any evidence in support of his allegation 
as to the ownership of the lend -in suit. 
The order for the removal of the obstrue- 
tion and for possession made by the Court 
was almost inevitable under the sircum- 
stances, and sould have been properly 
made only under seotion 335. The Court 
did not refer to any section of the Code under 
which it purported to make the order, and 
1 think we ought to treat it as having been 
made under the seetion under which alone it 


(1) 27 L A. 216; 2 Bom. L. R. 927: 6 O. W. N. 10; 
25 B. 837; 10 M. L. J. 368; 7 Sar, P. O. J. 139 (P. C.). 

(2) 321, A. 23; 7 Bom. L, R, 1; 1 0. L. J, 684; 82 
C. 296; 8 Sar. P, C, de 194; 8 g. W, N. 201; 2 A. Ta d, 
71 (P. 0). 


could have been made under the sireumstanoces: 
The fast that the anotion purohaser applying 
to have theobstruation removed and the Oourt 
making an order were under a misapprehen- 
sion as to the effest of the decree on Kalappa’s 
position is not a suffisient gronnd, under the 
oiroumstanoes to, treat the order as having 
been made under sestion 334, On the other 
hand, we have the faet that the notise was 
issued under sestion 335 and that Kalappa 
slaimed as owner in his own right No suit 
having been filed by Kalappa to ohallenge 
the order, it would basome final under session 
335 and would be a somplete answer to 
defendant No. 1, who olaims under 
Kalappa. 


I am unable to assept Mr. Sirur’s sonten. 
tion that Kalappa was entitled to ignore it 
as he would be entitled to ignore the sale 
held in exeantion of a desree to whieh he 
was nota party. Theeases relied upon by 
Mr. Sirur do not help him in any way. It is 
nob suggested bsfore ua that the austion- 
sale is binding upon Kalappa. It is eommon 
ground that Kalappa was entitled to ignore 
the Oourt-sale, so far as the land in suit 
was eoucerned. But the question arising in 
this appeal did not arise in these sases 
and there is nothing in the judgments 
to show that a person olaiming to be in 
possession of the property. and offering 
obstrustion to an auction purshaser is nof 
bound by an order under section 338 passed 
after notiee to him, just as he is not bound by 
the desree and the sale held under the deoree, 
The differense between the two proceedings 
is obvious, One is a proceeding taken 
against him and he isa party to it : the other 
is a proeeeding to whioh he is nota party at 
all. The sontention derives no support from 
the eases sited and is opposed to the words 
of the seetion, 


It is nob suggested before us that the 
order is not final, as the sestion was repealed 
by Act V of 1908 and substituted by a new 
rule whish is different in its ssope before the 
period of one year preseribed by the Indian 
Limitation Aot expired. The new rule 
eannot affest the validity of the order made 
under seotion 335 when the seotion was in 
forse. The period allowed for ehallenging its 
correstness by a suit was the same under the 
Limitation Aet of 1877 as under}, th 
Limitation Aot of 1908, 
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I would, therefore, reverse the  desree 
under appeal and restore the deoree of the 
Trial Court with eosts of both the appeals in 
this Court and of the appeal in the Distriat 
Oourt on the defendant No, 1. 

Ogump, J.—The question in this onse is, 
whether the order of February 15, 1908, 
besame final as against Kalappa on the expiry 
of one year from that date, and, if so, what is 
the result. If the order is to be referred to 
gestion. 335 of the Civil Prosedure Code 
of 1882 then it gould only be eontested by a 
sui. It was an order in  exeention 
proeeedings and in the suit in which the 
desrea was made Kalappa was a party, buf 
he was not & party fo the deoree whieh was 
made in his absenes on a  — compromise 
between other parties to tho suit, He was 
not bound by that desree and was, therefore, 
not a judgment-debtor as defined in ssation 2 
of the Code. Prima facte, therefore, when 
he obatrneted the delivery of possession t» 
the auotion-purshaser, sestion 334 could not 
apply to the ease. And, asa matter of fast, the 
Court cited section 335 in diresting notice tc 
issue to him, The order whish was made does 
not cite any seation of the Code of 1882. Apart 
from the grounds on which it is based, it is 
an order whish eonld be made either under 
Seotion 335 or under sestion 329 which latter 
section is applicable fo cases falling under 
sestion 334, The operativa portion of ths 
order is merely a direstion that the  obstrua. 
tion ba removed. In giving brief reasons 
for this order, the Oourt has wrongly treated 
Kalappa ana jadgment-debtor, but this doss 
not sonfer on the Court power to ast under 
sestion 334, nor does if render the order a 
nullity so long as it was one whish the Court 
had power to make, It sannot, in my opinion, 
be contended that an order otherwise good, 
is vitiated besause if is based on a wrong 
view of the facts, The order should, therefore, 
be referred to sestion 435, There san bs no 
question that the grounds now suggested 
would have been held inadequate had 
Kalappa at the time sought to set the 
order aside. The auotion purshaser obtained 
possession in 1908 in pursuanee of that order 
and it must be held to have eonclusively 
determined the right fo »03ses3ion at that 
date. Asit was made lesa than twelve years 
before the filing of the suit, plaintiff who 
glaims through the austion-purchaser is 
entitled to succeed, 


On these grounds, I agree with the orders 
proposad. 
Decree reversed. 


MADRÁS HIGH COURT. 
APPEAL AGaINST OBDER No. 114 or 1920. 
October 26, 1920. 

Pressnt:— Justioe Sir Abdur Rahim, Krt., and 
Mr. Justice Sadasiva Aiyar, 
SATRASALAHANUMANTHYU AHD OTHERS 
—Oraimants, ORgDITOR No. 5, Legan Repss- 
senTaTive OF Orepitors Nos. 6 AND 7 AND 
Onzorross Nos, 8 ro 11 —APPELLANTS 
VETEUS 
RECEIVER ro TH ESTATE og INSOL. 
VENT TALISETTI SUBBAYYAR AND 
OTHERS—~Recziver AND ÜRgEu1ITOR No, 12 
AND IgmsoLvENT—PETITIO 3SER— 
Rs890NDEN'S, 

Provincial Insolvency Act (III of 1907), s. 26, 


inquiry under—District Judge, whether can delegate 
power to Receiver other than the Official Receiver. 


It isirregular for & District Judge to delegate to 
a Beceiver, whois not the Official Receiver, the 
power of recording evidence in an inquiry under 
section 26 of the Provincial Insolvency Act. [p. 768 
col. #4; p. 769, col. 1.] 


Appeal againat an order of the District 
Court, Bellary, dated the 17th Dsoember 
1919, in Insolvenoy Petition No. 6 of 1913, 

FAOTS appear from the judgment. 

Mr. 0. V. Ananthakrishna Atyar, for the 
Appellants.—The District Judge erred in 
diresting the  Heeeiver, who was not an 
Offisial Ressiver, to take evidense under 
aestion 26. It is only Official Receivers 
appointed by Government that eould take 
sush evidence, In sases where there are 
no Offisial Reosivers the Court should make 
the enquiry itself, The Reseiver, besides, 
only forwarded the evidenee to the Court. 
He has not inoorporated a report of his 
own, The Court should have appraised the 
value of the testimony, 

Dr. S. Swaminathan, for the Respondents, 
urged that, however irregular, the procedure 
adopted was not illegal, 


JUDGMENT,—In this ease the Distriet 
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Judge of Bellary has, under seation 26 of the 
Provineial insolvenoy Aot, Act III of 1907, 
dirested that the entries relating to the 
debts purported to be owing to sreditors 
Nos 5 to ll in the sshedule filed by the 
insolyent be expugned. Several amounts 
are alleged to be due on promissory-notes 
exesuted by the insolvent on varions dates 
in 1910, 1911 and 1912: on the debtor’s own 
petition the adjudication was made some 
time in 1918 andin his petition he entered 
these debts in the asashedule. There is a 
ereditor named Matta Gattayya who slaims 
tc be entitled to a large amount under a 
deoree obtained by him against the Insolvent, 
The winding up of the estate was delayed 
owing to some suits filed by sertain persons 
elaiming to be mortgagees and it appears 
that in 1918 the Reseiver made a report 
to the WVistrict Judge asking, among other 
things, for direstions as to whether the 
debts now in question had been proved. 
The ereditor Gattayya had also made a 
similar application alleging that all these 
debts are false and fietitious. The Receiver 
is not an Offisial Heeeiver appointed by 
the Losal Government under the Aet, The 
Diatriet Judge called upon the ereditors Nos. 5 
to 11 to prove their debts. They filed 
affidavits in support of their claims, and the 
Distriet Judge, instead of salling for evi- 
dense in proof of their slaims, asked the 
Reoeiver to take any evidence whieh might 
be addused by these oreditors and sub- 
mit suah evidence to him. He eays that 
this prosedure was agreed to by the parties. 
The Reseiver examined a number of wit- 
nesses and submitted their evidense to the 
Judge but withont expressing his own 
opinion of the evidence adduced before 
him. The Distrist Judge, upon perusal of 
the evidence and after hearing the argu. 
ments of the parties, held that these debts 
were not duly proved, in the sircumstanoes 
of this case, I am not satisfied that the 
learned Distriet Judge adopted a proper 
prosedure in delegating the taking of the 
evidense to the Reseiver and acting upon 
that evidence and deoiding the ease without 
himself having even the advantage of the 
report from the Receiver as to his estima- 
tion of the evidenee of the witnesses who 
deposed before him, 

Sestion 26 says that the District Judge 
will decido upon the elaim after sueh enquiry 


as the Court might think necessary. 
That, prime facie, auggests that the erquiry 
should be held by the Cour! itself and in 
eases where there is no Offisial Receiver 
authorised under seetion 52 (4) of the Act 
to admit or rejest proofs of ereditors. In any 
event, the Judge thought it advisable that 
evidense should be resorded by the Re- 
eeiver he ought to have taken the presaution 
to ask the Reoeiver to report as to the 
opinion formed by him of that evidenoe, 
Here there were a number of persons 
sleiming to be sreditors of the insolvent 
and some cf their elaime are fer substantial 
amounts. It seems to me that it weuld 
have been more satisfactory if the District 
Judge had examined the witnesses himself 
Bo that we might have the advantage of 
his opinion as to what he thought of the 
witnesses. It is not satisfaetory that the 
Court should have to some tn a sonelusion 
as to the reliability of the evidenee without 
having the witnesses. I would, therefore, 
get aside the order of the Distriet Judge 
and remand the ease to the District 
Judge of Anantapur for proper enquiry 
under :eetion 26, so that he might enquire 
into the esse as required by law in the 
light of the above observations and dispose 
of the matter. < 


It must also be pointed out that the 
Distris£ Judge had &dmit'ed into evidenae 
the publie examination of the inaolvent 
reaorded under sestion 14 That, no doubt, 
as laid down in that seation, forms part of the 
resord, but it is not relevant evidence in an 
enquiry held under sastion 26, This is clearly 
laid down in a ruling in Brunner Board of 
Trade, Ez parte (1) by Mr. Justiee Oave, 
The objest of an erquiry under sestion 14 
ie, as set out in that sestion, to assertain 
mainly whether an aot of insolvency has 
been sommittsd and whether a petitioner 
was competent to present the petition 
and the publio examination held for sush 
& purpose would, as pointed out by Mr. 
Justies Cave, be necessarily scomplisated 
if in sush an examination proof of the 
debts of various creditors was to be gone 
into, The statements in the examination 
of the insolvent under section 14 were 
not, therefore, relevant evidence upon whish 


(1) (1587) 19 Q B. D,672: 58 L J.Q B. 606; 57 
L. T. 4 8, 85 W. R. 719; 4 Morrell 256, , 
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the Distrisb Judge entitled to aat in thia 
ease, without the debtor being examined 
ones again, 

The Reseiver, who is a party to this 
appeal, will eontinne to be a party in the 
further proseedings. 

Costs will sbide the result. 

Sapasiva Alvar, J.—I think that in thia 
gase the enquiry was «commenced by the 
Court not under sestion 26 (1), but under 
seotion 26 (2) of the Pravinsial Insolveney 
Ast. Sestion 26 (1) refers to a oase where 
the Resesiver thinks that a debt had been 
improperly entered inthe schedule. There 
is nothing in -the resord to show that 
the Heseiver expressed any sueh opinion 
in aonnestion with any of the debts in 
dispute, namely, the debts alleged to be 
due to the orsditors Nos, 5 to 11. 

Under slause (2), however, the Court 
may make the enquiry otherwise than on 
the application of the Reosiver, and I think 
that the enquiry in this esso must be 
deemed to have been an enquiry under 
olause (2) beeause the 19th ereditor, Mattu 
Gattayys, disputed tha truth and validity 
of the debts of theereditors Nos. 5 to 11 and 
requested the Court to enquire into the 
matter, 

It seems to me that the enquiry under 


sestion 26 ought to have been made by ~ 


the Court itself and not by the Ressiver 
in this case, 

As regards the Ressiver, it is admitted 
that Le is not an Offisial Reoeiver. 

As regards an ordinary  Eseeiver, he 
possesses only the powers given under 
sestion 20 of the Aet and those do not 
empower him to take evidenese asa Court 
or to administer oaths or solemn afirma. 
tion to witnesses. It is only under seation 
52 of the Aot that the High Oourt, with 
the sanction of the Governor-in Counail, 
ean direst delegation of powers to Official 
Reseivers whioh powers include the powers 
of a Court of Justice. I have, therefore, 
grave doubts whether the evidence taken 
by this Reooesiver, who is not an Offisial 
Receiver, is at all legal evidense on whioh 


any action ean be taken or oonolusion san - 


be arrived at by a Court, For this and other 
reasons given by my learned brother 
I agree in the order proposed by him. 
l might suggest that in further enquiry 
dirested by our order, the lower Court 
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might, even if the parties do not wish 
to examine either the 12th sreditor or the 
insolvent itself, examine them if if is 
possible and  sonvenient to do so. The 
Reseiver who has been made a party to 
the proeeedings in this appeal might be 
also continued as a party in the later 
stages of these proceedings, 
M. CO, P, 


Appeal allowed. 


PRIVY COUNCIL. 
APPEAL FROM THE NAGPUR Jopiciat Cours. 
SIONER’s Court. 

January 31, 1921. 
Present:—Lord Buskmaster, Lord Dunedin, 
Lord Shaw, Sir John Hdge and 
Mr. Ameer Ali. 

GULAB SINGH AND orsmrs-—-DerznDANTs— 
APPELLANTS 


versus 
Diwan Bahadur BALLABHDAS— 


PLAINTIFF ~ RESPONDENT. 

C, P. Tenancy Act (IX of 1883), s. 42—Mortgage 
— Decree for sale—Form of decree altered by consent 
at instance of mortgagor—Mortgagor, whether estopped 
from relying on altered form to defeat the purpose for 
which alteration was made—Sir lands in Central 
Provinces, 


The O.P. Tenancy Act, IX of 1883, section 42 
provided that “every person whose proprietary 
rights in lands comprising sirland .. . . are 
sold in exeoution ofany decree which does not 
expressly direct the sale of his rights in the sir- 
land, shall become an occupancy tenant of that 
sir-land." 

A decree for sale in terms specified that cultivat- 
ing rights in sir were included. This was modified 
at the instance of ihe judgment-debtor (mort- 
gagor) and the words “all actual and reputed 
rights in the sir land” substituted, it being agreed 
between the parties that the question whether such 
rights included the cultivating right should be left 
over. 

Thereafter the mortgagors contended that the 
modified decree did not comply with the literal 
wording of section 42 above cited, whether or nut 
the mortgagee was entitled on the merits to sell 
the cultivating right : 

Held, that it was not open to ihe moertgagors ta 
assert that by the result of the alteration the 
rights of the mortgagee under the original decree 
were taken away. [ p. 772, col. 1.] 
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Held, further, that it was unfortunate that the 
lower Court should have left over the question 
whether the rights to be sold included the culti. 
vating rights, and that such question should have 
been decided at the time, [p. 77), col, 2.] 


Appeal from a decree of the Judicial 
Commissioner’s Court of the Central Pro- 
vinaes, dated the 5th September 1917, revers- 
ing & desree of the District Judge of 
Hoshangabad. 

FACTS.—The appellants’ — predeoessors 
exesuted a mortgage in favour of respondent’s 
predecessors mortgaging inter alia ^ al 
astual and reputed rights in si". The 
mortgagee sued and obtained a desree 
specifying that the cultivating rights in the 
sir would be sold. On appeal to the Judisial 
Commissioner the following order was passed 
(in 1807): "Both sides agree that it would 
be premature to deside what the position of a 
purchaser under the dearee absolute for sale 
will be in respest of the sir." In the list of 
the mortgaged property on the bask of the 
lower Court's degree for the words " eultivat- 
ing rights in sir da,” the following words 
will be substituted, “with all aetual 
and reputed rights as detailed in the 
mortgage.” The mortgagee bought the suit- 
villages at the sale and the sale-eertifiaates 
specified that they were sold " with all actual 
and reputed rights as detailed in the mort. 
z«age.deed ". He did not, however, obtain 
possession of the szr lands, and in Settlement 
proseedings the appellants were recorded as 
oosupying tenants of the sir. Thereupon re- 
spondent instituted the present suit for 
possession of the sr and canaellation of the 
Settlement entry. The Distrist Judge dis. 
missed the suit, both as barred by sestion 47 
of the Civil Prosedure Code, and because, as 
he held, the sultivating righta in the ser had 
not been sold. On appeal, however, the 
Judicial Commissioners (Prideaux and Mittra) 
reversed his desision, and held that the sale 
ineluded seultiyvating rights in sir and that 
the suit should have been treated as an ap- 
plieation in execution and the plaintiff given 
possession of the sir. They desreed the suit. 
Henoe this appeal, 


Mr, Abdul Majid, forthe Appellants, sub- 
mitted that, in view of the explicit language 
of seotion 42 of the Central Provinces Tenanoy 
Aot, the Judisial Commissioners sould not 
hold that the cultivating rights were sold. 
The deeree did not comply with the require: 
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ments of that seation, it did not expressly . 
direst the sale of the aultivating rights. 

(Lorp BuckmasrsR,— Was not the decree 
changed that it might cover whatever was 
conveyed by the mortgage? There was s 
dispute whether the mortgage ineluded the 
eultivating rights. You were a party to the 
arrangement. How oan you oome and 
eontest now that it is to be desided on the 
mortgage ? | 

We are entitled to rely on the Statute. 
The desree, and the desree alone, has to be 
looked at, as it stands it does not specify the 
cultivating right. The Judisial Oommis- 
sioners were wrong in holding that you 
oonld refer to the mortgage-deed. 

[Loro BuckMasTEB.—1f your contention is 
right, the effect of the order of 1907 was: that 
the Judge decided in your favour the very 
point whieh was left open. ] 

The mortgage did not in fact 
cultivating rights. 

[orp BuckmasteR.—It bas been held that 
it did.) 

[Mr. Dunne, K. O., for the Respondent, 
This very mortgage was under oongideration 
here in Gulab Singh v. Raja Seth Gokuldas 
(1), and at page 181“ the Board negatived 
the contrary view. 

This point was not then before them. 

The eultivating rights were in fast not 
sold. 

Thesale-sertificates in these cases are only 
evidence, not a root of title: 


Musammat Buhuns Kowur v. Lalla 
Buhooree Lall (2), Balvani Babaji Dhondge 
v. Hirachand Gulabchand Gujar Lali (3). 

Mr, Dunne, K. O. (with him Mr. 
Kenworthy Brown), for the Respondent.—The 
Court, when it modified the wording of 
the desree, intended that all rights ineluded 
in the mortgage should pass. In our suit we 
claimed the sir lands, and the Trial Court 
held we were entitled to them. Then the 
parties oame and said if was too early to 
deside the matter, and so it was left open: 


iuoluds the 


(1) 19 Ind, Ces. 521; 40 I. A, 117; 17 O. LJ. 
619; 17 C. W. N. 918; 15 Bom. L. R. 618; (1913) M. 
W. N. 542; 14 M. L. T. 65; 9 N. L. B, 117; 40 C. 784, 
25 M. L. J. 179 (P. O.). 

(2) 14 M. I. A. 498; 18 W, R. 167; 10 B. L. R. 159; 
3 Sar. P. O. J. 69; 20 E, R, 871. 

(3) 27 B. 884 at p. 837; 6 Bom. L. B, 217. 
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but it was never intended we should lose any 
rights we had in sonsequense of the alteration. 
It was on the defendants! objestion that the 
alteration was made, they agreed that their 
right to eultivate should depend on the son- 
struetion of the mortgage. Prima facie, 
rights include str, The mortgage quite elear. 
ly sovered it. Nothing was reserved in the 
mortgage, so the defendants’ original right 
went with 16 : and their statutory right under 
the Ast never arose, for that it should arise a 
eondition has to be fulfilled — there must be a 
desree whiah does not inelude their sir. 

Mr. Abdul Mojid inreply.—The amendment 
of the deores was expressly made to protest 
our interests, and we are entitled to rely on it. 

JUDGMENT, 

Losp Booxmaster,—The suit out of whieh 
this appeal has arisen was instituted by the 
present respondent asking, as against the 
appellants, for possession of the sir and 
khudkast landa that had been comprised in a 
mortgage executed on the 10th September 
1891. The only defenee to the suit which 
now remains for consideration was based upon 
sestion 42 of Act IX of 1883, an Act which, 
although if has been subjeet to sertain sab.» 
sequent modifications and changes, operates 
and binds the parties to this mortgage. That 
sestion runs in these terms : — 

"Ryary person whose proprietary rights in 
land somprising str land are, after this Act 
eomes into forae, transferred in any of the 
following cases, namely :—(a) When he 
sells those rights withont expressly agreeing 
to transfer his right to eultivate the sir land, 
(b) when those righta are sold for an arrear 
of land revenue, (c) when those rights are sold 
in exesution of any desree whish does not 
expressly direst the sale of his rights in the 
str land, shali become an osaupansy-tenant 
of that sir land, and the rent payable by him 
as anush shall ba fixed by a Hsvenue Offiser 
on application made by him or by his 
landlord." 

The relevant elause in the sestion is the 
last and the question that has been argued 
before their Lordships is whether or no the 
desres under whish this sale was made did or 
did not expressly direst the sale of the rights 
inthe str land. The Judicial Commisaioners 
from whom this appeal prosseds took the 
view that it did; bub their Lordships think, in 
the airsumstauses of this aasa, if is annesss- 
gary tojexamine and eonsider that question, 
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and for this reason that the appellant in this 
oage cannot be heard to maintain that it did 
not, The mortgage undoubtedly somprised 
all the righta in the sir land. In the sourse 
of the judgment by the Judisial Commis- 
sioners, it is stated that if was not contended 
before them “that upon a true sonstruostion 
of the mortgage deed all the mortgagor's 
rights in the ser land were not mortgaged 
and these rights would obviously inelude the 
right to sultivate if ;" andina judgment of 
this Board on anappeal arising out of the 
same mortgage [| Gulab Singh v, Raya Seth 
Gokuldas(1) |there is an expression of opinion 
to the same effest, That expression of 
opinion does not follow upon any elaborate 
argument ; besause, in truth, examination of 
the mortgage-deed makes it plain. 

In those sironmstanses, when the original 
suit was instituted on the 22nd December 1904 
to obtain a deeree for sale, the property which 
the mortgagee was entitled to sell was prop- 
erty from which the mortgagor sould be exolud- 
ed from his right of eultivation. On the 4th 
April 1906, a desree for sale was made in 
that suit and that desree specified, as the prop: 
erty that was to be offered for sale, property 
inoluding the sultivating rights in the sir. 

An appeal was brought from that judgment 
and it was challenged upon many grounds. 
Among others, it was urged that the Court 
had been wrong in holding that, under the 
terms of the mortgage, the mortgagee sould 
exclude the mortgagor from his sultivating 
rights inthe sir, That question by agree- 
ment between the parties was left over. It 
was in their Lordships’ view an unfortunate 
ciroumstance that, when sueh a matter, 
obviously open for decision, sould and might 
then have been readily desided, it should have 
been postponed to a later date with the 
inevitable result of provoking further dispute 
in the future. Both parties, however, agreed 
to this sourse and the judgment upon whieh 
the desree was then based sontains this 
statement :-— 

“Both sides agree thet it would be 
premature to deside what the position of a 

urehaser under desree absolute for sale will 
be in respeot of the sir, In the list of the 
mortgaged property onthe back of the lower 
Court's deoree for the words ‘with eultivating 
rights in str,’ the following will be substituted 
‘with all actual and reputed rights as detailed 
in the mortgage.’ ”’ 
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The one thing thatis to their Lordships’ 
mind quite plain is, that this alteration was 
not intended to conolude the ease in favour 
of the mortgagor, but to leave open to both 
sides the rights that would be established in 
the event of the mortgage-deed being desided 
in the one way or in the other, Consequently, 
the words in that desres, “with all actual and 
reputed rights as detailed in the mortgage" 
whish were to be substituted for the express 
and exact words that were contained in the 
original decree were expressly and definitely 
intended and agreed by both parties 
to take effest in favour either of the mort- 
gagor or the mortgagee assording to the 
true meaning to be plased on the deed. 
The property has now bsensold under that 
deeree and the appellanta here, who represent 
the mortgagor, slaim that aa those words do 
not somply with the strist sonditions 
mentioned in gestion 42 their rights of eulti- 
vation have not been taken away ; in other 
words, they seek to make the deeree operate 
in a manner opposite to the agreed purpose 
for whieh ìt was framed. 

Their Lordships have already pointed out 
that they do not propose to examine the 
reasons why the learned Judisial Jommis- 
sioners think that evan that eontention is not 
well-founded. They base their view upon the 
ground that the oireumstanees in whieh that 
modifisation was made are siroumstances 
which prevent the appellants from asserting 
that by the result of that alteration the 
rights of the mortgagee under the original 
deeree with regard to this sultivation were 
sompletely taken away. 

For this reason they think that the appeal 
should fail, and they will humbly advise 
His Majesty that if be dismissed with 
oosts, 

Appeal dismissed, 

Solicitor for the Appellants :—Mr, EZ, 
Dalgato. 

Solieitors for the Respondent :—Mesars, 
T. L, Wilson & Co. 


MADRAS HIGH COURT. 
Oivin ArPgAL No, 219 or 1919. 
August 25, 1920. 

Present: —Sir John Wallis, Kr, Chief Justice, 
and Mr. Justioe Hughes. 
LINGAMALLU VARADHA RAGHA- 
VIAH ANDOTBERS—DgFENDANTS8 Noa, |, 5, 

6 AND 7 —AÀPPELLANTS 
ters8us 
LINGAMALLU VENKATARAMANAYYA 
(pgAu) AND LINGAMALLU RAGAVENDRA 
RAO (urxog) BY MOrHER AND GUARDIAN 
XANTA RATNAMMA, THX LEGAL 
BEPREBENTATIVE OF THE DECEA8ED— PLAINTIFFS 
LEGAL REPRESENTATIVE AND DEF£NDANIS 


Nos. 2, 3, 4 AND 12— RESPONDENTS. 
Hindu Law—Partition—<Accounts, method of taking 
—Jewels given to wives of co-parceners, whether to be 
brought into hotch-pot orto be debited against husbands 
—~Custom among Vaisyas. 


The account to be taken in a partition suit 
is an account of the assets and liabilities of the 
joint family, as they existed on the date of the 
plaint. [p. 778, col. 1.] 

Jewels given to the wives of co-parceners to be 
retained by them for their own use cannot bo 
made available for division. (p. 774, col. 3.) 

There is no custom among Vatsyas whereby 
ihe value of jewels given to the wife of & co- 
paroener is to be debited against the husband's - 
share, in the event of a partition. [p. 773, col. }.] 


Appeal against the decree of the Court of 
the Temporary Subordinate Judge, Guntur, 
in Original Suit No. 28 of 1915, 

FAOTS appear from the judgment, 

Mr. T. Rangachariar, for the Appellants,— 
The Subordinate Judge adopted a wrong 
basis in taking accounts, The  aosounts 
should be taken on the basis of the assets 
and liabilities of the family on the date 
of the plaint, Balakrishna Atyar v. Muthu. 
sawmy Atyar (1). The lower Court erred in 
ordering assounts to be taken from the 
death of the father in 1896, 

As to jewels given to and worn by the 
ladies, it is their absolute property and 
eannob be made available for desision, 
Alamelumangathayarammah v. Namberumal 
Oheiiy (2). There is no proof of tha 
suatom set up, that value of the jewels 
was to be debited to the husband's share. 

Mr, C. Sambasiva Row, (with him Messrs, 
T. Krishnamachart, T, Ramachendra Row and 


19 M. L. J, 70. 
(2) 23 Ind, Cas, 824; 15 M.L. P; 862, 
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P. Somasundaram), for the Respondente,— 
As the joint family had a trade, the lower 
Court was right in ordering aesounts to be 
taken from the death of the father. 

| The value of the jewels should be brought 
into hoteh-pot. The evidense establishes 
that among Vatsyas, the husband should be 
debited with the value of the jewel given 


to his wife. 

JUDGMENT. 
E Watts, O. J.— This is an appeal from the 
judgment of the Temporary Subordinate 
Judge of Guntur in a partition suit and 
raises questions of some importanee whieh 
have been elaborately argued before us. 

Part of the joint family assets aonsisted 
of a joint family tradeand the Subordinate 
Judge seems to have been under the impres- 
sion that this made a differenee as to the 
form of aseount which should be ordered. 
It must really now be taken to be well. 
settled in this Presideney that, an aoeonnt in 
a partition suit is an aseount of the assets 
and liabilities of the joint family as they 
existed on the date of the plaint. This is 
down in Balakrishna Atyar y. Muthusawmy 
Aiyar (1). {tis there said that this 13 so 
in the absence of fraud or misappropriation, 
What appears to be meant ia that, 
what has to be aseertained is, what are 
really the assets of the joint family and 
that, if any of the oo parseners has attempted 
to misappropriate any of the joint family 
property by putting it in the name of the 
third parties or otherwise it may still be 
followed and made available for division, 
But it is not the oase, as apparently 
the learned Judge seams to think, that 
disproportionate expenditure by any ao- 
parsener in the past i8 a matter whioh oan 
be taken into aeaount, when a partition is 
being effeoted, The  dostrine whieh has 
prevailed in this Oourt, as Mr. Rangaohariar 
pointed out to us, is based upon very anoient 
authority indeed, namely, a passage in 
Katyayans, whishis quoted in Uolebrook’s 
Digest, Volume II, page 303 and in West and 
Buhler, page 763: —"Effests whieh a kinsman 
has embezzled, let not a oo-heir use violense 
to make him restore: nor let a ao heir 
be obliged to make good what he has 
expended before partition. The Subordi- 
nate Judge, therefore, proaeeded altogethe- 
on a wrong basis in this saske when he 
ordered an account to be taken from the 


death of the father in 1896 and the deeres 
will have to be modified by diresting an 
assount to be taken of the assets as they 
existed on the date of the plaint in this suit. 

The next question whish arises is 
as to a certain agreement, which is alleged 
to have been some to, that as from 191], 
separate asoounts should be opened in the 
name of each of theso-praseners in whish 
the separate expenditure of eaeh co.parsener 
should be entered, and it is said to have 
been agreed that, on partition, eaeh oo- 
pareener should be debited with the amounts 
shown in those aesounts, It isnot admitted 
on the other side, that sueh an agreement 
would be perfeatly legal but it is denied 
that there was any sush agreement in this 
ease. It does not neeessarily follow from 
the fact that if was arranged to keep 
aesounts in this fashion that it was also 
agreed that the amounts should be debited 
in partition, beesuse it might well be that 
it was thought advisable to keep the ascounts 
in this way just to show whether the 
enjoyment during the state of non-division 
was fair between the parties. But, however 
this may be, the existense of any agreement 
that these sums were to be debited against 
the several so.parseners in the partition 
was not made the subjest of any issue, 
and I am not prepared upon the evidense 
to hold that any sush agreement is proved. 
We must accordingly direct that the assount 
to be taken should be simply an assount 
of what the joint family property was at 
the date of the filing of the plaint. 

As regards item No, 65, Sehedule E, we 
are not prepared to interfere with the 
finding of the learned Judge, 

Then we some to the question of the jewels 
worn by the wives of the so-parsenersa. The 
argument at first was, as I understood it, 
that these jewels remained joint family 
property. If they remained joint family 
property, of sourse, they would be partible, 
but if they were given to the wives and 
besame their property, then they would 
not be the subjeet of partition. This was 
eventually admitted for the respondents, 
but it was said that a eustom was proved 
that among the Vaisya sommunity, even 
though the jewels beeame the property of 
the wives, the cost of those jewels should 
be debited against the various husbands 
when a partition was made, The general 
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rule even among these members of the 
Vatsyas sommunity would appear to be, as 
laid down by Sankaran Nair, J., in Alamelu- 
mangathayarammah v. Namberumal Ohetiy (2) 
that jewels given to ladies whieh they are 
allowed to retain in their possession for 
their own use are presumably given to them 
and the evidense certainly in this sase 
leads to the inference that the jewels now 
in question were given to these ladies for 
their use and that no general sontrol over 
them was retained on the part of the 
family. We may point out that Sankaran 
Nair, J., in this judgment refers to several 
unreported rulings on appeal from the 
Original Side to the same effect and Mr. 
Rangashariar has referred us to several 
passages in West and Buhler at pages 
208, 734 and 735 where the same rule is 
stated. Whaf, therefore, we have really to 
eonsider is whether the plaintiff in this ease 
has proved a spesial eustom that if jewels 
are given to and become the property of the 
wives of the eo-pareeners, the eost of those 
jewels is to be taken into assount at partition. 
In my opinion he has failed to prove 
any eustom of the kind, There are two 
witnesses who speak to it on the plaint- 
iff's side, and one on the defendants’ side, 
but they only speak to what they 
know was done in their own family, but 
there are several other witnesses on the 
defendant's side, who deny it. I really 
do not think that there is suffisient evidence 
to make it safe to say that any custom 
has been established. 

The result is, thatthe preliminary dearee 
must be modified in acsordanse with what 
I have said. The appellants will have 
their: costa in the appeal from the plaintiff. 

As regards the  memoradum of objeo- 
tions of the plaintiff, that deals with oertain 
ear rings valued at Rs. 2,000 whish are 
raid to have belonged to the father of the 
so parceners and to be in the possession 
of the second defendant. The mother who 
was called as one of the witnesses proved 
that the father had a jewel of the kind 
and gave it to the sesond defendant and 
that the latter never returned jt, The seoond 
defendant, as the frat witness for the 
defence, admitted thet he had the jewel 
but said that he had given it to his brother, 
tha first defendant. He did not, howover, 
veature to put the suggestion to the firat 
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defendant when he eame into the box that the 
father's earrings had never been given to him 
nor did he support the suggestion by any 
other evidense. The result is, that for this 
we have only his own unsorroborated state- 
ment and I think that the Subordinate 
Judge was wrong in ascepting it. He has 
dealt with this item very summarily and 
we think that he was wrong in him 
eonelusion and that the memorandum of 
objestions must be allowed with  eosts to 
that extent. < 

It is not nesessary to pase any separate 
order on the memorandum of objestions 
of the sesond defendant in so far as if 
covers the same ground as Mr. Rangashariar’s 
appeal, Otherwise, it is not pressed and 
there will be no order as to costs, 

The order of the lower Court as to 
costs is reversed, and those sosts will abide 
and be provided for in the final desree. 

Hvanzs, J.—I agree. 

M, GP. 

Appeal allowed. 


ALLAHABAD HiGH COURT. 
Seconp Orvir Arrear No, 442 or 1918. 
January 3], 1921. 

Present :—Mr. Justice Tudball and 
Mr. Justioe Rafique. 

RATAN LAL—Dzr£z8RDANT— 
APPELLANT 
veraus 


BIRJBHUKAN SARAN-——PLAINTIFF 


RESPONDENT. 

Hindu Law-—Joint family—Debi— Rash bargain by 
father —Family property, liability of —Civil Procedure 
Code (Act V of 1908), "0. XXI, v. Ti—Auction-sale 
—Purchase-money, failure to pay—Order to recover 
WM —Suit to set aside order, whether maintain. 
AOLE, 


H., the father of a Hindu joint family, bid à sum 
of money for property satan execution sale, and 
deposited one-fourth of the sum bid, but did not 
make good the balance The property was re-sold 
and fetched a very small price, whereupon the 
judgment-debtor applied to recover the deficiency 
from H. H. objected and shortly after died; his son B, 
was made a party in his place, and an order was 
made to recover the deficiency by sale of the family 
property. He thereupon brought the present guit tQ 
set aside that order ; 
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Held, that the suit must succeed; that as H, 
and B.were members of a Hindu joint family, as 
it was the joint family property which it was 
sought to make liable and ss what was due from 
H. was in the nature of a penalty, neither B. nor 
the family property was liable. 

Sseond appeal from a deeree of the 
Additional Judge, Moradabad, dated the 
3rd January 1918. 

Messrs. Nehal Chand and G, Agarwala, for 
the Appellant. 

Messrs, S. P. Ghosh and S. Raza Ali, for 
the Respondent. 

JUDGMENT.—This is a defendants’ appeal 
in a suit brought by the plaintiff to have a 
aertain order passed under Order XXI, rule 71 
set aside, lt appears that a sale was held 
in exesution of adesree and Hari Ram, the 
father of the plaintiff respondent, bid a very 
large sum, over Rs, 3,000, for the property. 
He deposited a one-fourth share but did not 
make good the balanse. The sale was seb 
aside and the property- was re-sold when it 
fetehed about Rs, 225. It appears that Hari 
Ram had made a very bad bargain aa there 
were some very heavy mortgages uponthe 
estate. The judgment.debtor in that sase 
sold whatsoever right he might have had to 
the present defendant-appellant who applied 
to the Court and-asked for resovery of the 
defiaieney from Hari Ram, Notioo wan issued 
to Hari Ram. He filed objections aud then 
died. Brij Bhukan Saran, the present plaint- 
iff-respondent, was made a party in his plase 
and an order was passed under whieh the 
amount of defisienoy was dirasted to be 
recovered from him by sale of his property. 
He aesordingly brought the present suit, 
Both the Courts below have given him a 
decree. The first point taken before us is, 
that no suit would lie to set aside that order. 
That point is disposed of by the desision of a 
Fall Beneh of this Court to be found reported 
in Tapesrt Lal v. Deokinandan Rat (1). 

The next point taken before us is that, at 
least a deeres ought to have been given for the 
amount of the defieiensy that was reaoverable 
from so much of the estate of Hari Ram as 
was fo be found in the hands of Brij Bhnkan 
Saran. There is no forse in this ples The 
eaae has bean foaght in both the Courts below 
on the elear assumption that Hari Ram and 
his son were membozs of a joint Hindu family 


(1) 13 A. 33; A. W, N. (1338) 163; 9 Inl. Dec. 
(xN. 8.) 15, 


and that it was the joint family property 
whieh Brij Bhukan Saran sought to proteot 
and whish the opposite party cought to make 
liable for the defisiensy, 

Thirdly it is urged that the son is nof 
&bsolved under the Hindu Law from dis- 
oharging the father’s liability when it 
is of the same nature as in the present 
oase, It must be admitted that what 
was due from Hari Ram was dus in the 
nature of a penalty in that he had made 
default in paying up the full amount of the 
parchase-money, It is urged that if Hari 
Ram had sompleted the purchase the family 
would have been benefited by it and that, 
therefore, he having failed to make good the 
amount at least the family should bs held 
liable for the defieieney. It appears that 
Hari Ram made & very rash and stupid bid . 
atthe sale. He apparently was unaware of 
the true fasts, He very naturally refused to 
make good the defisieney. No doubt he was 
liable to a penalty and we think that the oase 
ia very analogous to that of Durbar Khachar 
Odha Ala v. Khichar Harsur Oghad (2), 
to be found reported in I, L. R, 32 Bom. 
848. We think ihe plaintiff.respondent was 
entitled to the deeree whish has been granted 
to him by the Courts below. We see no reason 
to interfere, We, therefore, dismiss the 
appeal with eosts inaluding fees on the higher 
soale. 

Appeal dismissed. ` 


(2) 82 B. 848; 10 Bom, L. R. 297. 


CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE Dacre No. 2301 
or 1917, 

May 13, 1920. 

Present :—Sir Asutosh Mookerjee, KT., 
Aoting Chief Justiee, 
and Justices Sir Ernest Flotaher, Kr, 
LAMBONATH DAS BARUA-— 
PLAINTIFF — APPELLANT 
versus 
SARUNATH DUTTA BARUA AND ANOTHER 


— DEFENDANTE — RESPONDENTS. 
Caleutta High Court Rules relating to Practice and 
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Procedure in District Courts, Chap. I, r. 2—Judicial 
proceeding taken up on holiday, effect of —Irregularity. 


The fact that & judicial proceeding is taken up 
ona holiday is an irregularity which does not 
affect the jurisdiction of the Court and may be 
cured by the consent of the parties. [p. 777, col. 1.] 

Where, however, the trial of a suit not having 
been concluded on a holiday, the case was ad- 
journed tothe next day, which was also a holiday, 
without the consent of either of the parties to the 
suit and the suit was dismissed on that day after 
the examination of the defendant’s witnesses who 
were not cross-examined by the plaintiff : 

Held, that the proceedings of the. Trial Coart 
were irregular and the irregularity having pre- 
judiced the plaintiff there ought to be a re-trial 
in accordance with law. [p 777, col. 1.) 

Appeal against a desree of the Additional 
Districts Judge, Assam Valley  Disiriate, 
dated the 16th of June 1917, sfirming that 
of the Muusif, Gauhsti, dated the 20th of 
November 1515, 

FACTS appear from the judgment, 

Dr. Jadunath Kanjilal (with him Babu 
Durga Charan Mitter), for the Appellant.— 
The plaintiff is the appellant. The appeal 
arises out of a suit for reaovery of possession 
of a plot of land on establishment of plaint- 
iffi title thereto. My point is, that the 
suit bas not been properly tried and that the 
trial is vitiated by the irregular prosedure 
adopted by the Trial Court whioh has been 
aonfirmed on appeal. The fasts are briefly 
these. On the 29th of September 1915 sll 
my witnesses were examined as also tome of 
the defence evidence was gone into. With 
the eonsent of both parties the ease was fixed 
for bearing on the 8th Ostober 1915 whieh 
waa a Gazetted holiday. On that day I sould 
not oross examine the witnesses for tbe 
defence as my Pleader sould not be brought 
on that day. The Court then postponed the 
hearing till the next day which was also & 
elose holiday. I was again under the same 
difignlty as on the day previous and sould 
not get the serviees of my Pleader, On 
the re-opening date I was not allowed by 
Court to cross-examine those witnesses and 
properly oonduot my ease. 

Refers to the Rules relating to the Practice 
and Prosedures in Distrist Courts, Chapter I, 
rule 2. Iagreed to the hearing of the sare 
on the 8th Oatober but I never agreed t» 
the hearing of the ease on the 9th October 
whieh was also a slone holiday. Mero 
consent cf parties oannot empower p 
Gourt, under the OCireular Orders of the 


High Court, to hear a ease on a olose 
holiday subsequent to the one to which the 
parties had consented to have the ease heard, 
There is no mention in the order. sheet of avy 
such corsent to tbe hearing on the 9th 
Ostober. I would, therefore, pray for a re- 
trial of the caze in aecordanee with law. 

Dr. Dwarkanath Mitter (with him Babu 
Narayan Chandra Kar), for the Respondents, — 
With regard to the second day, I submit, the 
Court asked the plaintiff to 4ecoommodate him 
to bring bis Pleader, The plaintiff was all 
through pre:ent in Court, Refers to Ram 
Das Ohakarbati v. Official Itquidatcr of the 


Cotton Qinning Oompany Lid., Oawnpore (1) 


and Sheoram Tiwari v. Thakur Prasad (2). I 
submit the plaintiff sonsented to the hearing 
on the 9th Oetober otherwise he would not 
have been present in Court all along. The 
mere irregularity complained of, if there be 
any, cannot affest the ease, 

Dr. Kanjilal replied briefly. 

JUDGMENT. 

Mooxersen, Acta. C, J.—This is an appeal 
on behalf of the plaintiff ina suit for reso. 
very of possession of land on establishment 
of title. "The question in eontroveray ir, whe- 
ther there has been a proper trial of the 
guit. : 

The examination of the parties and their 
witnesses in the Oourt of first instanae com- 
meneed on the 17th September 1915. By 
the 29th September, the plaintiff and all his 
witnesses were examined, and the first defend- 
ant and some of his witnesses were also ex- 
amined. With the consent of both the parties, 
the &th Ostober 1915, which wasa Civil 
Court holiday, (the first day of the annval 
vasation) was fixed for the examination of 
thé remaining witnesses to be produced by 
the defendants. On that date, the plaintiff 
sould not bring any Pleader to sross-examine 
the witnesses. The Court thereupon adjourn- 
ed the suit till the next day. The plaintiff, 
however, could not bring any Pleader on 
the 9th October and two witnesses were 
examined on that day but were not orosa. 
examined by the Pleader for the plaintiff 
nor .by the plaintiff, himself, In these 
eireumstanses, the suit was ultimately dis. 


(1) 9 A. 866; A. W. N. (1887) 34 5 Ind. Deo, 
(N. s.) 679. 

(2) 80 A. 136; 5 A.L, J. 100; A W. N. (1908) 48; 
3M, L. T. 211. 
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missed. Upon appeal, the deeree of dis- 
missal has been affirmed by the District 
Judge, 

Our attention has been drawn to rule 2 
of Obapter I of the Rules relating to Prastice 
and Prosedure in the Distriet Courts whioh 
provides as follows :— Without the sonsent 
of parties and, in the absenee of urgent 
neeessity, no siwil trial should proceed on 
Sundays or Gezetted holidays." Now, in so 
far as the 9th Ootober was conserned, the 
parties had given their sonsenf, and consequent 
ly if the trial had been eoneluded on that 
day. neither party sould have challenged the 
desision on the ground that the trial bad 
taken  plaee on a Gazetted holiday. This 
view is supported by the deeisions in Ram 
Das Ohakarboti v. Official Liquidator of the 
Cotton Qinning Oompany Ltd., Cawnpore (1) 
and Sheoram Tiwari vw Thakur Prasad 
(2). These eases affirm the rule laid down 
in Bennett v. Potter (83) and Andrews v. 
Elliott (4), that if a judisial proseeding is 
taken up ona olose holiday, if ig an irregu- 
Jarity whish does not affest the jurisdiction 
of the Court and may be soured by the oon- 
sent of the parties. Here, however, the 
trial was not eoncluded on the &th Ostober, 
the ease was adjourned till the 9th October. 
There was no consent by either party to this 
adjournment of the ease till the next day, 
whieh also wasa olose holiday. We must 
hold a&eeordingly, that the proceedings of the 
Trial Court were irregular, and we may add 
that there san be little doubt that this 
irregularity had prejudiced the plaintiff. 

The result is that this appeal is allowed, 
and the ease remitted to the Court of first 
instanes to be re tried in assordance with law. 
Costs will abide the result. 

FLETCHER, J.—1 agree. 


Appeal allowed. 


M. (1852) 2 C. & J. 622; 1 L. J. Ex. 258; 149 E. R. 


i (1853) 5 El. & Bl. 602; 2b L. J. Q. B. l; 1 Jur. 
(N. 8.) 1046; 108 B. R. 585; 119 H. R. 560; affirmed on 
appeal (1856) 6 El. &-Bl, 888; 26 L.T. Q. B. 336; 2 
' dur. (N. 8.) 668; 4 W, R. 527; 119 E, R. 891; 106 R. R. 
628, 
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ALLAHABAD HIGH COURT. 
Civin Revisiox No. 79 or 1920, 
Febrnary 11, 1921. 
Present :— Mr. Justice Tudball. 
GHUREY —OsikGCTOR— ÀPPLICANT 
teraus 
SANWALIA—Decrer-Horper 


— OPPORITE PARTY. 
Civil Procedure Code (Act V of 1908), s. 60 (b)— 
Cattle of agriculturist, attachment | of — Exemption 
claimed from attachment—Duty of Court. 


Where an agriculturisb judgmeni-debtor claims 
exemption of his cattle from attachment in execu. 
tion of a decree, the Court ought to go into the 
question whether the cattle are necessary to enable 
him to earn his livelihood as an agriculturist. The 
fact thatthe cattle have been pledged as security for 
a debt wil not prevent the operation of mec. 
tion 60 (5) of the Civil Procedure Code, 


Civil revision from an order of the Judge 
of the Court of Small Causes at Agra, dated 
the 24th April 1920. 

Mr. M. Ishaq Khan, for the Applisant, 

Mr. N. P. Asthana, for the Opposite 
Parties. 


JUDGMENT.—Thisisa very simple matter. 
A deeree was obtained against the applisant 
for Rs. 400 on the 15th of January 1920. On 
the 3rd of Marsh 1920 the deeree-holder 
applied in exeeution for the attachment of 
two bulloeks and sertain standing srops. The 
judgment-debtor objested that, under seetion 
60(b), his two bullosks were not liable to 
attashment and sale nor were the erops. The 
Court below bas written a surious judgment. 
It runa as follows :— 

“The oxen are under mortgage to one Kalab 
Hussain and, therefore, the judgment debtor 
sannot take any such objeation about them. 
About orops, it appears that the judgment- 
debtor had sown grain erops and the deeree- 
holder has left this out, no reason to leave off 
any more grain. Objeetion disallowed with 
aosts,” 

It appears from an examination of tho 
record that this unfortunate judgment debtcr 
was also in debt to his landlord, and that bo 
had given a sart and the two bulloaks as 
security for his debt, but when it besame time 
to eultivate his land the landlord had to allow 
him to take baak the sattle for that purpose, 
1 fail to see what effest this faet has on the 
operation of sestion 60 (5), That seation 
says that, where the judgment. debtor is an 


_agrisulturist such cattle and amoh seed grain 
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as may, in the opinion of the Court, be nesessary 
to enable him to earn his livelihood as sush 
shall not be liable to attachment and sela, 
The Court ought tohave gone into the ques- 
tion as to whether the eatíle now attaehed 
were nesessary in order to enable the judg- 
ment-debtor to earn his livelihood as an 
agrioulturist. i 

As the evidense is brief I have gone into it 
myself andI find that he holds about 30 
bighas of land (kucha) and that he has two 
bullosks and .two buffaloes, It is obvious 
from the fasts that the Zemindar had to return 
the bullosks to him that they were absolutely 
nesessary for the oultivation of his land, This 
being so, they ought never to have been 
attashed in execution of the desree.. So far 
as the grain is concerned it appears that only 
some and not all of the standing srops have 
been attashed so that there is grain in the 
hands of the judgment-debtor and no further 
order in respest thereto need be passed. I 
allow the application to this extent that I 
direst that the cattle be released from attach- 
ment and be restored to the judgment-debtor, 
The judgment-debtor will have his sosts of 
this applieation and also of his objestion in 
the Court below from the opposite party. 


Application allowed. 





LOWER BURMA OHIEF COURT. 
Sreconp Civit, ArPgAL No. 188 or 1918, 
May 10, 1920. 

Present :—Sir Daniel Twomey, Kr., Chief 
Judge, and Mr, Justies Robinson. 
U NANDIY À AND OTHERS— APPELLANTS 
versus 
U KAW WIDA AND OTHERS— RESPONDENTS, 
Buddhist Ecclesiastical  Law-—Baduthantaka pro- 
perty, incidents of, 


Saduthantaka property is property belonging 
jointly to four pongyis among whom the title 
passes by survivorship until the last survivor gets 
the whole property. On the death, however, of 
one member it is permissible for the survivors to 
admit a new member in his place in the joint 
ownership group. [p. 779, cols, 1 & 2.] 

Mr. May Oung, for the Appellants, 


Messrs. Maung Gyi and Ba U, forthe Re- 
gpondents, 
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JUDGMENT,—The plaintiffs, three 
Buddhist monks, sued for pbssession of sertain 
religious land and buildings thereon, the 
whole known as the Man Kyaung at Basaein. 
They elaimed the property on the ground that 
they are the three surviving members of what 
is known in Baddhist Eselesiastio3l Law asa 
Saduihantaka, or gvouplof four joint owners, 
of this property, tha fourth member U 
Okgantha having died. They alleged that, 
shortly after U Okgantha’adeath, the first 
and sesond defendants (two pongyis) wrong- 
fully took possession of the property and the 
third and fourth defendants (a layman and 
his mother) were in occupation of sertain 
buildings on the land. The first and second 
defendants slaimed that the property was the 
poggalika property of U, Okgantha, deceased, 
who had made a. gift of the property to the 
first defendant in his lifetime. The sesond 
defendant pleaded that he was merely the 
first defendant’s dissiple and has no separate 
interest in the dispute. The third defendant 
pleaded that he was the kappiya, or lay 
steward, of the Kyaung and supported: the 
first defendant's case. He slaimed owner. ' 
ship of the house in whieh he lived on the 
Kyaung land and also claimed joint owner- 
ship with defendant of one of sertain religious 
buildings on the land, We are n» longer 
soneerned- with the pleas of the third and 
fourth defendants whieh were rejested by the 
District Court, holding that the kapp:ya’s 
house was built on the Kyaung land merely 
by sufferance of the presiding rongyt, and 
dismissing the slaim of the third defendant to 
joint ownership as having no basis whatever, 
As regards the alleged gift by U Okgantha 
to the first defendant, the Distriot Court held 
that there was no valid gift and this finding 
has not been disputed. 

The learned Judge held, further, that the 
dedieation of the religious property in question 
to a group of four pongyis was proved. He 
accepted the explanation of Saduthantaka 
property in U May Oung's Buddhist Law of 
Inheritanee (Vol. 1I, page 181) as property 
belonging jointly to four pongyzs -among 
whom the title passes by survivorship until 
the last survivor geta the whole property, 
but he was not satisfied that ou the death of 
one member it was permissible for the 
survivors to admit a new member in his plase 
in the joint ownership group. The suit for 
possession was, therefore, dismissed and the 
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first defendant, whose gift had been held to 
be invalid, was allowed to remain in posses- 
sion. There was an appeal to the Divisional 
Court, . The Divisional Judge remarked that 
the appellants are entitled: to a desision on 
the elaim that the Man Kyaung land and 
buildings belonged to a group of four pongy:is 
who sould keep the property in the group by 
elesting suasessora to any member who died 
and that the three appellants are the sur. 
vivors of the group, the fourih plaee being 
vasant temporarily owing to the dispute 
about the Man Kyaung. He held that such 
& system is unknown to Burman Buddhist 
Heslesiastioal Law, but the only ground ha 
gives for hia opinion ia that “the system is 
too advaneed an idea fora primitive system 
of law.” 

In this sesond appeal by the plaintiff- 
appellant pongyts it is admitted by the 
learned Counsel for the respondents that the 
Saduthantaka system is an integral part of 
Buddhist Heolesiastieal Law, and the only 
argument on whieh he reliesis that, assording 


to resognized authorities on the saubjest, the : 


survivors of a Saduthaniaka group have no 
power to fill the plase of a deseased joint 
owner. He sontends that on the death of 
eash joint owner his interest is merged in 
that of the survivors until only one survivor 
is left when the property becomes his 
poggalska, We have been referred to a work, 
whish both sides admit to be a high authority 
on Buddhist Eeslesiastieal Law viz, the 
Maingkaing Sayadaw's Tipitaka Vinisoaya, 
on pages 334 to 388 of whieh (Annexure 1 
to this judgment) the method of oreating 
joint ownership of religious property is 
deseribed. But this work does not lay down 
whether the survivors in & group of joint 
owners have the right of filling up vasanaies. 
A passage from a work of still higher 
authority was produced at the final hearing 
of the appeal; it is an extrast from page 394 
of the Vinaya Mahavagga Athakatha, Pali 
Text, Civara Khandaka, part VIII. (Annex- 
ure 2 to this judgment). The translation, as 
given in the annexure to this judgment, has 
been approved by the learned Counsel for both 
parties and both gentlemen are Pali ssholars. 
But it is agreed that the literal rendering of 
the passage underlined (Italicised) in the 
second annexure is as follows:— If, being 
undivided, lo their fellow residents they give, ti 
ts as not gtven.” Ageording to. the respond- 
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ents’ learned Counsel this implies that a group 
of joint owners eannot give the property at 
all without first partitioning it. On the other 
hand, Mr. May Oung asks us to sonstrue the 
passage merely as prohibiting a gift of an 
undivided share but not as prohibiting the 
admission of an additional joint owner of the 
whole property. It appears to us that the 
latter. view is the more reasonable. The 
Haslesiastical Law oelearly favours the forma- 
tion of groups of two or more than two joint 
owners of religious property, and no reason 
is suggested why it should be permissible for 
a single rongy? to constitute sush a group 
consisting of himself and one or more others, 
and yet be inadmissible for a group of two 
or three to admit an additional member as 
joint owner with them, If such a distinetion 
really existed in the EHEeslasiatisa] Law it 
oould always be evaded by the members of 
the- original group resorting to partition 
among themselvesand then forth with re-som- 
bining with the additional member whom 
they wish to introduce, [t is unreasonable to 
suppose that the Esolesiastieal Law sontem- 
plated sush an absurd prosedare and we think 
that if the view advanoed for the respondents 
were correet,olear and definiteauthority would 
have been found for it, As itis we see no. 
thing repugnant to general legal ideas in the 
introduetion, by consent, of an additional 
joint owner to re- place one who has died. 

There is no longer any aontest as to the 
material faets of this ease. The three 
plaintiffa-appellants were admittedly joint 
owners in & Saduthantaka group eovering the 
property in dispute, together with U Okgantha 
deseased, U Okgantha being the sole surviv- 
ing member of the original group into which 
the three plaintiffs were successively ac-opted 
as vacancies ceeurred, 

We think that the plaintiff-appellants are 
entitled toa deoree for possession as prayed. 
The desrees of the District and Divisional 
Oourta areset aside and the plaintiff's suit 
will be desreed with costs in all Courts. 





ANNEXURE (1). 
MAINGKAING SAYADAW'S 
TiPITAKA ViNIOOAYA, Paans 334 TO 338. 
OPINION on DWITHANTAKA., 

The method of oreating ownership snah as 
D winthantaka, Tithantaka and so on is not 
given direetly in the Vinaya, the eomment- 
aries or sub-commentaries known as Wimati 
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Winodani Tika and Tharattha Dipani Tika. 
It is only in the Vajirabuddhi Tika thaí 
mention is made under the heading (Thamma 
Parikkhara Pyu) “the making of eommon 
ownership,’ Even in the Vajirabuddhi Tika 
opinion differs (on the point), The learned 
Sayas of the present day also differ in opinion 
among themselves. Sush being the sausa 
I will show elearly how Dwinthantaka sud 
like ownerships are ereated assording to the 
` words of the Vajirabuddhi Tika and will give 
my opinion on the modes of ereating D withan. 
taka, Tithantaka and like ownerships. Let 
the learned read, note and ponder :— 

Pali text beginning “idam tuyham......... 
eesinnam yea hot” indicates taking; 
and, having regard to the passage in the 
sommentary on the first Kathina rule in 
respest of a pactitzya offense, common owner- 
ship in property is sreated by employing tho 
words, “Mama Santakam Tawacu Mamaca 
Hotttt eva" i.e, “let my property the thine 
as well as mine.” So say the Sayas aod so 
should it be written, in the" Gandi Pada” 
way, Inthe "Anugandi Pads,” the method 
is elaborate or lengthy. The following 
method (of ereating sommon ownership) is 
that which is the sonsidered opinion of the 
Sayas, 9/2 :— If many Rabans cr two Rabana 
wish to own property in common they should 
make their gift to a Rahan who observes the 
rules of hisorder, each Rahan giving absolute. 
Jy to him all properties he owns or will own 
in furtare. The Vinaya observing Rahan 
then gives back to thore of the Hahans who 
wish to own property in common all the 
property he has reseived from eneh of them, 
As this mode is that whioh is based on the 
spirit of the Vinaya and latter works, it 
is the surest method of ereating joint owner- 
ahip. Sunah isthe sonsidered opinion of the 
Sayas. 

But some Sayas say as folloas : As the 
latter mode is one whieh is in eorflist with, 
and opposed to, tbe aneient method, viz., by 
saying ` Let what is mine be thine” those 
Rahans who desire to create joint ownership 
should earefully consider the matter, Thus, 
if it is desired to oreate Dwithantaka owner- 
ship aeeording to the methods of the early 
Sayan and the other Sayas aa mentioned in 
the Civara Khandaka of the Vajirabuddhi 
sub-commentary, and the subjest of the joint 
ownership is property actually in possession, 
then the words nsed should olearly state it, 
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but if itrefers to property to be asquired 
hereafter that should also be olearly stated. 
If there be two Rahana one shall say to the ` 
other first " Let my property be thine and 
mine," In this way Dwithantaks ownership 
ean be properly areated. 

Dwithantaka ownership can be oreated by | 
employing the Burmese language also. 
(It one say to the other) “Let all my 
garubhan and lahubhan property present and 
future be thine and mine" (and the other 
says) "Let all my garubhan and lahubham 
property present and future be thine and 
mine,’ if it is desired to oreate joint 
ownership of present property only, then 
leave out the words future property. 

Tf three or four Rahans desire to sreate 
joint ownership, all being present, one of them 
should first say to the others who desire to 
besome joint owners "Let my property be 
yours as well as mine” and the others 
each in turn should say the same to the 
others. 

Ifit is desired to ereate Dwithantaka or 
Tithantaka ownership in the manner stated by 
the latter Sayas, as shown in enb-sommentary 
referred to above, the two or three Rahans, 
as the oase may be, should say eaoh in turn 
to a Raban who observes the Vinaya rules 
and whom they trust, and who is not fo be 
inoluded among the joint owners, “I give 
you this” and if one of the proposed joivt 
owners speaks on behalf of the others says 
' We give you this” at the eame time giving 
the property absolutely. The Raban who 
receives the gift then should give the property 
to the proposed joint owners, saying " I give 
you this.’ Thus by the gilt—reseiving 
Rahan returning the gift to the proposed joint 
owners, is the Dwithantaka and Tithantaka 
ownership created. 

Of the two modes of ereating joint owner- 
ship, although some msy say that the latter 
method is not in aseordanse with tradition 
still, as it differs only slightly and is not 
opposed to the Vinaya, the eommentaries 
and sub som mentaries, it must be regarded as 
excellent, 

lf, having in view the passage in the csm- 
mentary on Parajikan Pathama Kathina rule 
whioh says that the use of the words “Let 
the property be thine” does not make it a 
good gift, it be asked whether the first mode 
of creating joint ownership is in eonflist with 
it, I answer, No, 
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The passage in the sommentary had no 
referense to the property or to the astion of 
giving, but dealt only with the badness of the 
gift when the genitive case of thon” is 
employed in saying ' Lat the property be 
thine.” But seholars will know that where 
the property and the taking are mentioned, 
and the gift is made by saying Let the 
property be thine” employing the dative oase 
of the word thou, the gift isa good gift. The 
gift to bs valid muat be evidensed by the 
employment of the dative of possession or 
ownership. 





ANNEXURE (2). 
ORIGINAL COMMENTARY 
ON VINAYA TEXT. 
VINAYA MAHaVaG3A ÁTHAKATHA 
Patt TEKI, OrvARA KHANDAKA 
Part VIII Pags 3£4. 


]f jointly owned property (Dwithantaka) 
has not yet bsen divided and one of the 
owners dies, the survivor besomes the sole 
owner, The same applies to property jointly 
owned by several perrons, If all the owners 
die the property beacmes '" Sanghika." If the 
jount owners without dividing the property among 
themaelres give tt to their fellow residents, the 
gifi is void. 

if they give away the property after the 
division among the owners, the gift is good. 
Ifall the original owners die the proporty 
(so given away) does not become Sanghika, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seooxp Civin APPEAL No. 58 or 1920. 
January 10,1921, 
Present :— Mr. Lindsay, J. O. 
SANT BAKHSH AND orRERS—PLAIATIFEA 
' APPELLANTS 
versus 
GAJADHAR PRASAD—DzrzNDANT— 
RESPONDENT. 
Appeal, Second=Custom, proof of-— Documentary 
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evidence, examined by first Appellate Court — 
Relevancy of evidence, dispute as te—High Court, 
whether can re-assess value of evidence, 


Where a Court of first appeal examines and dis- 
cusses the documentary evidence produced in 
support of an alleged custom and pronounces it to 
be unreliable and insufficient, but expresses an 
erroncous opinion as to its relevancy, the High 
Court will not, in second appeal, merely on that 
ground, re-assess its value as proof of the custom 
set up. [p. 782, col. 2.] 


Appsal from a desree of the Second 
Additional Judge, Lusknow, dated the 17th 
December 1919, reversing the dasaran of the 
Subordinate Judge, Bara Banki, dated the 
3lst May 1918. 

Babu Bisheshwar Nath Srivastava, for the 
Appellants, 

The Hon’ble Pandit Gokaran Nath Misra 
and Pandit Jagmohan Nath Ohak, for the 
Respondent. 

JUDGMENT.—The sole question involved 
in this case relates tothe proof of an alleged 
custom of exelusion of daughters and their 
sons from inheritanae. 

The parties to the snib are Kurmis residing 
in the village of Jarehrain the Bara Banki 
distriot, and the property in dispute belonged 
once to Bhawani Din. 


The defendant is Gajadhar Prasad, who ia 
the son of Bhawani Din’s daughter Musam- 
mat U mrai. The second plaintiff, Ram Charan, 
claims to be the nearest reversionary heir of 
Bhawani Din and has transferred a share in 
the property to the first plaintiff, Sant 
Bakhah, 


: The sustom upon whioh the plaintiffs found 
their case was wet out ia the 6th paragraph 
of the plaint in the following language : — 


"According to the custom of the village, 
and assording to the eustom prevailing 
among Kurmts, daughters and their sons do 
not inherit,”’ 


Before the issues oame to be framed tne 
pleader for the plaintiffs explained to the 
Court that he was setting up a tribal custom 
obtaining not only in Jarehra, but in other 
villages situated in the Lusknow, Bara 
Banki, and Rae Bereli distrieta 


At the trial the plaintiffs led evidenee both 
oral and dosumentary to show the existense 
of the alleged austom in no less than fifteen 
villages in the districts of Bara Banki and 
Lueknow. 
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This evidence was examined and discussed 
by both Courts at great length in their judg- 
ments. 

The first Court (Subordinate Judge of 
Bara Banki) found that the oustom was 
proved. In osoming to this decision he 
relied entirely upon the resord of eustom as 
sontained in the wajib-ul.arz of Jarehra. He 
rejested the other evidenee on the ground 
that, even if it was relevant, whieh he thought 
it was not, it was unreliable. The lower 
Appellate Court likewise rejested this other 
evidense on the same grounds. The learned 
Judge, however, took a different view of 
the value as evidensee of the  wajib.ul. 
arz of Jarehra and, for sertain reasons 
whieh he gives in his judgment, same 
to the osonolusion that the wajib-ul.arz 
did not furnish suffisient and reliable evidence 
of the existense of the eustom. It has been 
admitted before me by the learned Counsel 
forthe pleintiffs.appellants that he is not 
entitled in sesond appeal to ask this Court 
to re-sonsider the value of the oral evidence 
whieh the lower Appellate Court has 
weighed and found wanting ; but it has been 
argued that the learned Judge was wrong 
in saying that the dosumentary evidense 
consisting of the wajzb-ul araiz of villages 
other than Jarehra was inadmissible, and it ia 
further sontended that the reasons for whioh 
the Judge refused to accept the wajth ul-arz 
of Jarehra as suffisient proof of the sustom 
are erroneous and unsound, On the other 
hand, the respondent’s learned Counsel 
maintains that the finding of the lower 
Appellate Courtis unassailable and argues 
that the doeumentary svidense relating to 
the other villages was not ignored on the 
ground of irrelevaney merely, but was 
examined on the merits and pronouneed to be 
unreliable and inadequate, and with respeot 
to the wajtb-ul-arz of Jarehra it is argued 
that the judgment of the Court below 
regarding its value as proof of sustom is 
eonelusive. 

In my opinion, the merits of the oase are 
with the respondent and the judgment of the 
Court below must be maintained. Of the 
ten wajtb-ul-aratzz whieh were before the 
learned Judge he observes that one (that of 
Jarehra) ia absolutely unreliable, while of 
the remainder, eight sarried no weight in the 
absense of reliable proof of instanees in 
whish the alleged eustom was observed, It is 
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trne that, after delivering himself of this 
Opinion, the learned Judge went on to 
observe that the wajtb-ul-aratz of the villages 
other than Jarehar would not, in the absenes 
of proof of instanees, suffies to prove the 
existenee of thesustom among the Kurmis 
of Jarehra, and that the instanses eited in 
the village of Asrauli whioh support the 
eustom as reaorded in the wajeb.ul arg of 
that village sould not help the sase for the 
plaintiffs for want of proof of similar in- 
stances in Jarehraand also besause the 
Kurmis of one village are not shown to be 
sonnested with those of the other. i 

Té is this last reason whieh has been 
seized upon in order to support the argument 
that the documentary evidense has been 
wrongly rejected on the score of irrelevanay. 
It is maintained that in view of the nature 
of the enstom  pleaded— namely a tribal 
sustom—the evidenee referred to sould 
not legally be treated as inadmissible, 

Iam not at all sure that if is sorrest to 
say that the oustom pleaded was a tribal 
custom. From the pleadings it would, I think, 
be more accurate to say that the eustom which 
was set up was a loaal and not a tribal eustom. 
But, however that may be, I am satisfied 
that the lower Court's finding 18 not open to 
review here on any ground of law. Even 
if the opinion of the learned Judge as res 
gards the relevaney of this dosumentary 
evidenoe is erroneous, (I do not say it is), 
it is nevertheless apparent that it was 
examined and disoussed and pronouneed to 
be unreliable and insufficient. It is not, 
therefore, for me to re-assess its value as 
proof of the austom. l 

And as regards the wajib ul-arz of Jarehra 
the learned Judge has, as I have said, given 
reasons for holding it to be absolutely un- 
reliable for the purpose of establishing the 
existense of the euatom, 

I affirm the lower Court's judgment and 
dismiss the appeal with eosts, 

Appeal dismissed, 


Voi. LXI] 


INDIAN CASES. 


783 


GOVINDARAJA MUDALIAR t, BABAPATHI MUDALIAR, 


MADRAS HIGH COURT. 
Cryit, Appears Nos, 125 awp 173 or 19189, 
October 4, 1920. 

Present :—Sir Jobn Wallis, Kr., 
Chief Justice, and Mr. Justiee 
Sadasiva Aiyar. 

In Appears No, 125 or 1919 
GOVINDARAJA MUDALIAR— 
DzerrzNDANT No, l — APPELLANT 
VETSUS 
SABAPATHI MUDALIAR AND OTHERS 
—Praintireé Nos, 1 to 3 AND DEFENDANTS 
Nos, 3, 5, 6, 7, 9 To 11, 18, 16 ro 18. AND 
20— RESPONDENTS. 


Ix ApPPEAL No, 173 or 1919 
SWAMINATHA MUDALIAR 
AND OTHER8— Drr&gNDANTS Nos, 20, 16, 3, 
6,18, 7 AND 5— APPELLANTS 
veraus 
SABAPATHI MUDALIAR AND 
OTHERS— PraArwTIFF8 Nos. 1 to 3 AND 
Derenpants Nos. |, 9 ro 18, 17 anp 19— 


RESPONDENTS, 
Temple Committee, power of, to appoint trustee 
temporarily, 


Per Wallis, O, J.—À. Temple Committee constitui. 
ed under Act XX of 1863 has power to appoint & 
trustee temporarily. [p. 788, col. 2.] 

Per Sadasiva Aiyar, J—Temporary appointments 
of trustees can only be made in certain emergencies 
or in certain exceptional cases and then only till 
the Committee have reasonable time to fix upon a 
suitable person to fill up the vacancy permanently 
with a free-hold right, [p, 784, col, 2.] 


Appeal against a deeree of the Court of 
the Temporary Subordinate Judge, Chingle- 
put, in Original Suit No. 30 of 1917, 


FAOTS appear from the judgment, 

Messrs, 7, R. Ramachandra Aiyar and T, R, 
Krishnaswamy Aiyar, for the Appellants.— 
The lower Court erred in holding that the 
Committee had no power to appoint defend. 
ant as a temporary trustee, Sush a pro. 
position is too broadly stated. There is 
nothing in Ast XX of 1863 to restriet their 
power. The Temple Committee have the 
power of the Board of Revenue under seotion 
13 of Regulation VII of 1817 in making 
provisions for the management of the endow- 
ment. The language is general and it is 
within the Oommittee’s powers to make 
temporary appointments, 


Mressrs. T, V. Muthukrishna Atyar and 
Mr, E, Narasimhachart, for the Respondents, 


referred to Ganapith: Ayyar v. Srt Vedavyasa 
Alasinga Bhattar (1) for the sontrary position. 
JUDGMENT. 

Warris, C. J. — These are appeals from the 
decree of the Subordinate Judge's Court of 
Chingleput deslaring the appointment of the 
first defendant as the temporary trustee of 
Ekambaranathaswami Temple was invalid, 
and that, if it were valid, the firat defendant 
had rendered himself liable to ba removed 
and should be removal, and also setting a 
Scheme for the future management of the 
temple. 

Now, as regards the first point, a question 
has been argued before us whether a Temple 
Committee has power to appoint a trustee 
temporarily, As no body desires that the 
temporary appointment of the present first 
defendant should be sontinued it is unneses- 
sary for us to express any final opinion upon 
that question. Speaking for myself, I am 
disposed to think that the cases to whish we 
have been referred are oases where trustees 
have been appointed by a Temple Committee 


. without any reservations and the offiees had 


been held to be free. hold oses. The powers 
whieh had been given to the Board of 
Revenue by.seetion 13 of the Regulation VIL 
of 1817 and whieh were eonferred upon the 
Temple Committee by Act XX of 1863 are 
exceedingly wide and enable them to appoint 
persons nominated to them or to make 
sush other provision for the trust, manage- 
ment or superintendence, as may to them 
seem right and fit, with reference to the 
nature and eonditions of the endowments,” 
Having regard to the general eharaoter of 
the language used, I find it very diffioult to 
say that the Committee has no power to 
appoint a trustee temporarily, However, it 
is unnecessary to finally deeide this ques- 
tion. 


As regards the eharges whieh have been 
brought against the first defendant, we think 
it due to him to say that, in our opinion, they 
have not been made out. Oharges 1,3 and 4 
we find not proved. As regards the seeond 
charge that no proper  aeeount of the 
insome and expenditure was kept, Mr, 
Narasimha Chari has, I think, very adequately 
mət the sritisisms whish were based upon 
the first defendant’s sondust by the learned 


(1) 29 M. 684 at p, 539; 18M, L, J. 435; 1 M. L, 
T. 127. 
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Subordinate Judge and no attempt bas been 
made to meet bis points. It may be that the 
system of ascounts was not as good as it 
might have been, but there was a system of 
accounts and no ground for removal on this 
point is really made out. Then, ata later 
stage, three further charges were added. As 
regards the removal of the silver plate, it 
turns out to be that this plate had to be 
given for repairs to a Silversmith who mis- 
appropriated if. The fast that the first 
defendant did not take seourity, whieh 
does not appear to be a usual. thing, 
is no ground for deslaring him ‘unfit to be a 
trustee. The only other eharge whieh has 
at all been pressed relates to a sontrast with 
the Publis Works Department for the repair 
of the Temple tank bund and the evidence 
is that the first defendant at firat was anxious 
that the Temple should do the work instead of 
its being given to an independent sontraotor. 
He wanted that the Temole itself should be 
the coníraetor and he accordingly applied 
Rs. 1,480 of the Temple funds, which he has 
ningo refunded, to the purposes of the contraoet. 
The Publis Works Department who were in 


charge of the work, however, objested to - 


employ the Temple astheir sontrastor and 
indused the first defendant himself to enter 
into the contract, And the next thing was 
that the point same before the Subordinate 


Judge in sonnestion with tho Reseivership - 
inthis suit and he then sanstioned the - 


arrangement that the first defendant should 
be the sontractor and not the Temple. That 
sertainly furnishes no ground for deolaring the 
first defendant to be unfit for the post of 
trustee.. The money taken by the first 
defendant from the Temple funds and employ- 


ed in tbe sontraot was duly replaced when it- 


beoame available; and we, therefore, hold that 
this eharge furnished no suffisient reason for 
removing the first defendant. 

removing him, therefore, fails. 


No objeotion has been made by any one 
to the preliminary deeree for settling a 
seheme except as regards what is ealled 
& bar put upon the power of the Committee 


to appoint the first defendant as one of the. 


trustees. It follows from what I have al- 
ready said, that no sufficient reason has been 
shown for deslaring the first defendant to be 
incapable of filling the office of a trustee of 


this temple if the Committee should think ft to 


appoint him, 


The ease for: 


As regards sosts, we have some to the 
eonolusion that the proper order is that eavh 
party do bear his own costs throughout. 

In the memorandum of objections no order 
is neoessary. 

Sapasiva AIYAR, J,—1 entirely agrea. 

As regards the question of the Committes’s 
powers to make temporary appointments, 
Sir Subramania Aiyar, J., in Ganapathi Ayyar 
v. Sri Vedavyasa Alasinga Bhattar (1), says: 
"It is manifest that to lay down that the 
Committee has an unqualified power of 
making temporary appointments would give 
them a power liable to graveabuse.” That 
very learned Judge was thus not against the 
Oommittee's possessing a qualified and 
limited power to makesuch temporary appoint- 
ments, I think that temporary appointments 
may be advisable in sertain emergeneies or 
in certain exceptional eases. Subject to this 
qualification that temporary appointments 
should only be made in emergencies and for 
definite periods or as long as a definite state 


| of sireumstanoes ‘exists or (say) till the 


Committee have had a reasonable time to fix 
upon a suitable person to, fill up the vaeaney 
permanently with a freehold right, I think 
that the making of temporary appointments 
is not within the legal powers of the 
Committee members. The observations in 
some of the decisions that temporary appoint- 
ments are in all sases void probably proseed 
too far. E ui 
As regards the provision that a Brahmin 
of the Saivite faith should be one of the 


. trustees, I think that the phrase “ Brahmin 


of the Saivite faith” is- liable to be mis- 
understood. It is only tantria Gurukkals 
who perform puja in Siva temples who 
ought to be ealled Brahmins. of the Saivite 
faith, I would, therefore, substitute a 
Smartha Brahmin” for the pbrase. 

. In other respects, I agree with the order 
proposed by my Lord. 


À Appeals dismissed, 
M, 0, P, * 
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PATNA HIGH COURT. 

DHATA REFRRENGE No. 2 ox 1921. 
Griminat ÁPPEAL No. 27 or 192i, 
February 23, 1921, 

Present: —Sir Dawson Miller, Kv, Chief 
Justico, and Mr. Justices Adami. 
BALDEO KOEBRI—-APPELLANT 
versus 
HM PEROR—Opposits PARTY, 

. Criminal Procedure Code (Act V of 1898), ss. 161, 
162, 842—Statements made to the Police-—Oral 
evidence of such statements whether excluded— 
Bection 162, effect of, on Evidence Act—Lxamination 
of accused—~Answers given, whether may be used at 
irial—Penal Code (Act XLV of 1860), s. 802— 

Murder—Several persons participating— Intention. 


Although the written record of statements made 
to the Police in the course of an investigation 
cannot be used as evidence, oral evidence of the 
statements whether taken down in writing or not 
is not excluded by section 162 of the Criminal 
Procedure Code, as that section does not override 
the general provisions of the Evidence Act as to 
oral evidence of such statements to corroborate the 
evidence of a witness, [p. 792, col, 2.] 

When an accused person is examined under 
section 842 of the Criminal Procedure Code, the 
answers given by him may be taken into con- 
sideration af the trial, and proper inferences drawn 
therefrom, and even in a subsequent trial for any 
other offence, they may still be used for or against 
him, [ p. 791, col, 2.] 

Where in a trial under section 302 of the Penal 
Code it is impossible, from the nature of the 
injuries inflicted, £o. come io any other conclusion 
than that the persons who committed the crime, 
if there were more than one, had a clear and 
determined intention of doing the victim to death, 
it is immaterial which of the participants in the 
crime struck the fatal blow, [p. 792, col, 1.] 


Oriminal referense under section 374 of the 
Code of Oriminal Prosedure by the Offisiat- 
ing Sessions Judge, Arrah, dated the 29th 
January 1921, sentensing the acsused to death, 

Mr. Gour Ohandra Pal, for the Appellant. 

The Government Advosate,.for the Crown. 


JUDGMENT. : 
Mitte, C. J.—Baldeo Koeri, together with 
his brother Sukhdeo and his cousin Pawan, 
were tried in Desember last for the murder 
of Pargash Koeri before the Sessions Judge 
of Shahabad and two assessors. Sukhdeo 
aud Pawan were asquitted. Baldeo was 
eonvieted and sentensed to death. The ease 
has been referred to this Court for oon- 
frmation of the sentensa and Baldeo has 
appealed. 
` The deceased man, Pargash, was killed some 
time on the evening of the 4th November 
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last and, from the nature of the wounds found 
on his body, there is no room for doubt 
that he was the victim of a partieularly 
determined murder, The motive fororime 
assigned to the acoused by the prosesu- 
tion is the enmity which is alleged to 
have existed between the  deaeased and 
the asoused by reason of Pargash’s olaim 
to a share in the holding belonging to 
Baldeo ard his brother and  unole, 
whieh I shall deal with presently. The 
evidense against Baldeo is purely sirenm- 
stantial. There is no evidenoee of any eye: 
witness of the arime  oeouneoting it with 
Baldeo, although the latter, after denying 
all knowledge of it when first questioned 
by the Police, has subsequently given 
differant versions of what he kuowa about 
it, and before the Sessions Judge admitted 
his presence at the seene of the murder, 
but says if was committed by four other men 
who held him down and threatened to 
kill him if he raised an alarm, The quas. 
tion we have to determine is, whether the 
fasts proved, taken together, are capable of 
explanaticn on any reasonable hypothesis 
other than the guilt of thse aseused. 

Baldeo and his brother Sukhdeo lived 
jointly with their unele Ramjani Koeri, iu 
Mauza Sidhauli in the Shahabad Distriat, 
where together they oeultivated a small hold- 
ing of some 20 bighas of land. Ramjant 
had no ohildren, but his wife Phulesri was 
alive and she and Bashhiya, the mother cf 
Baldeo and Sukhdeo, and some other female 
relations, were also members of the same 
household. 

- The deseased man, Pargash Koeri, up to 
some time in Jeyth (May June), lived at 
Badi, in the Gaya Distriet, some seven miles 
from Sidhauli. He was oonneoted by mar- 
riage with the family of Ramjani, having 
married Napuri, the daughter of Phulesri's 
brother. Pargash had 4 bigkas of land 
whioh he aultivated at Badi and about 3 
bighas of waste land. It appears, however, 
that his affairs had not prospered, his 
house had been burnt down, one of his 
two bullooks had died and he was in straiten. 
ed oireumstanses, Thereupon Ramijani, 
who says he was too old to work himself, 
had suggested to Pargash that he should 
come and live with him at Sidhauli and 
help in the eultivation, offering hima fifth 
share. There is some dispute as to whether 
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ik was agreed that Pargash was to have 
only a share in the produoe or whether 
he was to have a fifth share in tho land, 
but from the evidence of Pargash’s brother 
I have no doubt that an offer of land was 
made to Pargash by Ramjani as an induse- 
ment to some to Sidhauli, and it seems alear 
from the evidence, as pointed out by the 
Sessions Judge, that his .intention was to 
settle permanently at Sidhauli and not merely 
to work as a labourer whish was the ease 
at first suggested by Ramijani. Possibly, 
the arrangement was not very olearly defined 
at the time. However this may be, Pargash 
sonsented to throw in his lot with Ramjani 
and in Jeyth went with his wife and shild 
to live with Ramjani at Sidhauli leaving 
his small holding at Badi in his brother’s 
oare, One thing is quite elear, that not 
long after his arrival, disputes arose between 
Pargash and the members of Ramjani’s 
household as to the share that he should 
be entitled to and it is not difficult to 
realise that Baldeo and his brother, who in 
due oourse would &ugeeed to their unole's 
share in the property if they survived him, 
regarded with some disfavour the advent 
of an additional sharer in the somewhat 
exiguous means of the-family and would 
resent any attempt on his part to obtain 
an actual share in the land. At first, 
Pargash and his wife and ohild lived in 
the same house with Ramjani and his 
nephews, but about a month later he was 
given a separate room adjoining the house, 
It appears from the evidense of Doman Rai 
that Pragash endeavoured to get a piese 
of land from the malik to build a house, 
as Baldeo was then asking him to leave 
Ramjani's roof. About the same time, or 
possibly a little later, a panchayat of Koeris 
was called to try to settle the dispute about 
Baldeo’s share. From the evidence of the 
Panches who were ealled as witnesses Baldso 
(Pargash?) was awarded a fifth share of the 
produce, There is some doubt as to whether a 
share in the land was definitely awarded to 
Pargash. Jogeshar, one of the Panckes, said 
it was settled to give a fifth of the produse 
tohim and 4 bighas of land out of the 20 
held by Ramjani and that Hamjani, on 
being asked, said he would give him two 
bighas that year and 2  bighas next. 
Ramdhari, another of the Panches, said it 
was decided that Pargash should have a 
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fifth share of everything and Ramjani said 2 
bighas would be given this year and 2 
bighas next. Antar, the third Panch, said 
they desided that one-fifth share of the pro- 
dues should be given to Pargash and 4 
bighas of land, but in oross-examination he 
said the land was not divided but what was 
decided was that one-fifth share of the pro. 
duse of the whole land, that is, the produce 
of 4 bighos, should be given to Pargash. 
From this evidence it is not very slear whe- 
ther a share in the land was awarded to 
Pargash by the panchayat and probably the 
matter would rest ultimately upon the good 
wil of Ramjani. It is argued that it is 
absurd to suppose that Pargash would be 
given one fifth of the land in addition to 
one fifth in the produse whieh would be an 
excessive share, The probable solution is, that 
Pargash wanted one-fifth of the land as his 
share and not merely a fifth of the pro- 
duce but not that he wanted both, and 
that some sort of promise was made by 
Ramjani to give him land by instalments 
which would be in lieu of his share in 
the prodnee, However this may be, (and 
the question is not one of vital importance), 
it seems elear that the question of dividing up 
tha land was mooted and Ramjani admitted to 
the Committing Magistrate that Pragash asked 
him for land but he and Baldeo refused. 
From the evidense of Pryag,  Pargash's 
brother, it seems slear that Ramjani held 
out an offer of land as an indusement fo 
Pargash to go to Sidhanli, I have no doubt 
that therelations between Baldeoand Sukhdeo 
on the one Land, and Pargash on the other, 
were severely strained. Agoording to the 
evidense of Nepuri, there was mush ill. 
feeling between them and quarrels on several 
ossasions, She herself also did not get on 
with Baldeo’s mother. On one osoaaion, 
when the two brothers quarrelled with 
Pargash they said to Nepnuri, "Is Pargash 
our brother that he will be allowed a share P” 
Ramjani who gave evidense at the trial 
alao deposed to the fast that there was ill. 
feeling between his two nephews and Pargash, 
although before the Committing Magistrate 
he had stated that there was no ill-feeling, bat 
eonseded that there was a quarrel over 
Pargash’s share. It is only natural that 
Ramjani should endeavour to throw suspieion 
away from his nephews whioh sufficiently 
accounts for the sontradistions in his evidensee 
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given on different occasions. From a sonsidera- 
tion of the whole of the evidence, I find that 
if is clearly proved that Baldeo and Pargash 
. were on bad terms and frequently quarrelling 

over the latter’s share in the family property. 
Suoh, then, was the relationship between the 
aseused and the deseased man when tho 
latter was undoubtedly murdered on the 
4th November 1920. The first intimation 
conveyed to the Polise that a crime had been 
committed was ‘the statement of Ramjani 
who arrived at the Dahri Polise Station, 
some two or three miles from Sidhauli, between 
4 and 5 4. m. on the 5th November. He was 
acsompanied by the village Ohaukidar and 
Stated that, about midnight, he had oseasion 
to leave his house at the oall of nature and 
proceeded in the direstion of the khalthan 
adjoining the house where Pargash was 
sleeping to guard the grain, Inthe khalchan 
he heard the rattling noise of straw and the 
movement of a man and salled ont to Pargash 
who did not answer, He then saw four 
` persons fleeing away towards the north. He 
could not resognise them as it was dark and 
his eyesight weak. He then entered the 
khalthan and discovered that Pargash was 
dead and, on toushing his head, his hand 
beeame smeared with blood. He then raised 
the alarm ealling "thief," “thief,” and three 
of the villagers, whom he named, and several 
others eame, He then got a light from 
his house and discovered that the head of 
the deceased man had been piersed with 
some instrument by the thieves who had 
fed, The grain was scattered about. He 
then brought the Chaukidar and showed him 
what had happened, In answer to questions, 
he said Pargash slept alone in the khalihan 
and that he was not on bad terms with any 
one. The delay of several hours in reporting 
to the Polias he explained was due to the 
weeping and erying and that he was also 
unwell, His statement was resorded as a 
first information, and a Poliee investigation 
was at onse started. In the light of sub. 
sequent developments there are certain 
features in this statement whieh should be 
noticed. No mention is made of Baldeo, 
his nephew, although he ie now admitted to 
have been sleeping in the khalthan when the 
murder was committed, Pargash is stated 
not to have been on bad terms with anyone, 
although it is now sonslusivealy proved that 
he was on bad terms with Ramjani’s 
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nephews. He also states that he himself 
raised the alarm, although no one elte saya 
so and, of the many witnesses who were 
called and spoke to the matter at all, they 
all agree it was Baldeo who shouted out 
" thief,” " thief," and was on the spot when 
they arriyed on hearing the alarm, From 
the fasts, as we now know them, if is mani- 
fest that the first information’ was the story 
of a man who was deliberately sonsealing 
certain fasts which must have been within 
his knowledge bu& whieh, for reasons best 
known to himself, he thought it better not to 
disclose, It is proved beyond doubt that 
theft was not the object of the srime, as 
nothing appears to have been stolen, and 
from the medioal evidense i6 18 manifest that 
many of the wounds must have been inflisted 
after all resistance was out of the questions 
which, if theft were the motive of the erime, 
would appear unneeessary, From the medieal 
evidenee it appears that Pargash had a 
olean out wound about li" x $” on his 
forehead penetrating the bone and reashing 
down to the brain substenee. Close to this 
there was another olean out about l2" xi" 
which also penetrated the bone and brain 
Bubstanee. There was also a big swelling 
3” x 3" on the fore-part of the head whieh 
on dissestion was found to contain blood and 
brain substanse, The right parietal, right 
temporal, and frontal bones were smashed, 
with sonsequent injury to the membranes 
of the brain and brain substanse. Four 
ribs on the right side, the left elaviole, and 
six ribs on the left side were found to be 
fractured, The pleura was contused, there 
being bloody faid in the pleural eavity on 
the left side, while both lungs were eontused, 
the upper lobe of the left lung being 
laserated. In addition there were further 
smaller injuries oonsisting of punetured 
wounds on the head and temple and son- 
tused wounds on the nesk and ahest and 
sides. The nature of these wounds obviously 
points to a murder having been committed in 
siroumstanees of extreme savagery, and to my 
mind exoeludes all questions of the murder 
having been sommitted merely by thieves 
who were intent on stealing property. Ine 
deed, from the answers given by Baldeo to 
the Sassions Judge at the trial, the theory 
of theft as the motive for the crims ean no 
longer be entertained, The story now put 
forward by. Baldeo in his answers to the 
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Sessions Judge is that four . men of a neigh- 
bouring village, with whom he was at enmity 
and who were also resentful against Pargash 
who had espoused his eause, committed the 
murder, He was sleeping with Pargash in 
the khalthan at the time, The men threatened 
him and held him down and did not allow him 
to speak ; they then struek Pargash and went 
away. He did not mention their names at 
first as they threatened bim. The names 
of these men were Faujdar, Bhutan, Agbori, 
and Dheyan, all Koeris of Lachman Bigha, 
He also stated that'a big hammer, subsequent. 
ly found stained with human blood on a 
paddy field to the west of the khalthan, was 
in the khalzhan at the time. Paryash having 
borrowed itfrom Ganpat the blask smith to 
‘break olods of earth. This story was not 
disslosed to the Polies when they began 
‘their investigation on the morning of the 
5th November at Sidhauli, after the saene of 
the erime had been inspeeted by the Police 
‘Officer in sharge of the investigation that 
moruing.: Baldeo himself was one of the 
first witnesses to be examined. He then 
told to the Sub Inspsetor "Mohiuddin a 
story - completely at variance in many 
material respeots from that subsequently put 
forward by him, The story told to the 
'Sub.Inspestor by Baldeo a few hours after 
the crime, was that he had fever on the 
‘night Pargash was killed and wassleeping in 
‘his own house. Ramjani went out at 
midnight and hearing the eoming of 
thieves ealled out "thief" "thief" and the 
thieves ran away, He himself did aot then 
leave the house and it was only in the 
‘morning that he eame to know that 
thieves had killed Pargash and taken some of 
‘the paddy, Apart from the fast that he 
subsequently jettisoned this. story at the 
‘trial, its falsity is almost demonstrated by 
the assertion that he knew nothing abont the 
grime until next morning although it was 
Ramjani, his unele, living inthe same house 
with him who, assording to him, dissovered it 
‘and immediately went baek to the house to get 
a lamp and although from the evidence it 
appears that practically the whole male 
‘sommunity of the village were on the spot 
very ‘shortly after the alarm was raised. 
"Why, then, if he bad nothing to sonseal did 
Baldeo invent a story when first questioned 
whieh, whilst totally untrue, was saleulated to 
turn enquiry away from his actions by 
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showing that he was in no way eonserned 
either as a witness or otherwise with the 
osourrences of that night. The signifieant 
feature, however, of this story is that ib 
sorresponda in its salient features with the 
story told in the first information by 
Ramjani. His own absence from the soene 
of the murder, the faot that Ramjani was the 
person who gave the alarm, the suggestion 
of theft as the motive of the murder, the 
ignorance of the identity of the alleged 
thieves sre all emphasised, These assertions 
are now either admitted or proved beyond 
doubt to be devoid of truth and, unless it ia a 
mere eoinsidense that they support the first 
information story whieh it is difficult to 
believe, they afford a strong presumption 
that the firat information was the result of 
previous preparation between the guilty party 
or parties and those who ‘had a motive for 
shielding them. ‘On the 6th November, in 
the sourae of the  Poliee investigation, 
Nepuri, the wife of Pargasb, was exsmined 
and she also corroborated the first informa- 
tion story but later on the same afternoon she 
was again examined by the Sub-{nspeator in 
the pretence of the Deputy Superintendent 
of Poliee, Issar Dayal. She appesred before 
them stripped to the waist shaking her 
head and wringing her hands stating that 
she was the spirit of Pragash and that he had 
been killed by one Jibodhan of Lashman 
Bigha assompanied by four other men, that 
they held him down and killed him with a 
rama, an iron instrument something like a 
chisel, To the Sub Inspesetor her pose appeared 
a pretence. Having given her statement she 
recovered her normal sondition and resumed 
This was the first intimation 
sonveyed to the Police that the daseased 
had been killed by a rama, How Nepuri 
obtained sush information, if it be true, 
ean only be oonjestured as it is olear she 
was not an eye-witness of the erime, It 
is now stated by her in her evidence at the 
trial that she was persuaded to tell her 
story to the Polise by Baldeo's mother and 
sister who promised they would make her 
head of the house and give her all powers 
and ahe was asked fo say that her 
husband had been killed by the people 
of Jibodhan, Baldeo’s father-in-law. The 


learned Sessions Judge who heard her evi- 


dense assepted it as he sonsidered her a 
witness of truth, notwithstanding her previous 
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statements. It appears that Baldeo had 
married.a daughter of Jibodhan of Lashnian 
Bigha, but Jibodhan would not allow her to 
goto herbusband, A panchayat was held on 
three oceasions and a date fixed for the rokh- 
shati but even then Jibodhan would not let her 
' *go and there was enmity between Baldeo and 
the household of Jibodhan, The four men 
accused of the srime by Baldeo insluded the 
Bon and son-in-law of Jibodhan, The 
alue sontained in Nepuri’s story to the Polioe 
on the 6th November was followed up, and on 
the 7th Baldeo made another statement to 
‘Sbyam Bahadur Singh, Polise Inspestor, who 
arrived that day to take part in the investiga- 
tion and pursued the alue given as to the 
men of Lashman Bighs. He stated in 
substanse with some variations the story 
he subsequently told at the trial to the 
‘Sessions Judge. He said he was sleeping 
‘on the straw in the khalihàn whilst Pargash 
‘slept on the charpgoy. At midnight he 
‘awoke and saw two. men on the body of 
‘Pargash and two others beating him. He 
recognised them as DHeyon, Aghori, Bhutan 
and Dheyan’s son, Faujdar, residents of 
Lashman Bigha. They had bitter enmity with 
Pargash, Dheyán's son strusk him (Pargash) 
with something small, Esldeo tried to get up 
but Bhutan strusk him also with a small 
thing in his hand and threatened to beat him 
if he did not keep quiet. When Pargash 
was dead they went away threatening to 
kill Baldeo if he said anything, When 
they bad gone he ran oufiand gave the 
alarm and several people eame up inoluding 
Ramjeni. He further informed the Inspeator 
that Bhutan was his wife's brother and 
Aghori the husband of another sister of 
Bhutan and lived in thesame house, The 
statement was made by  Baldeo when the 
Inspestor pointed out the mark of a bruise 
on his arm and asked how he got it. The 
Inspeator on the following day (the 8th) 
went to Lachman Bigha taking Baldeo with 
him, The men named were found and the 
Inspeotor sonfronted them with Baldeo who 
said he named Bhutan as one of the assail- 
ants as he resognised him by hia voice and 
au ornament (anant) whish he was wearing. 
The men were arrested and sent in oustody to 
Sasaram but after being in custody for 
12 days they were relased on the 20th as 
the investigation made by the Polisa ai 
Lachman Bigha failed to ^ diselose any 
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evidense against them. Meanwhile, the 
investigation proseeded at Sidhauli. It 
was assertained that there was a rama in 
Ramjani’s house. and this was eventually 
prodused after some relustanse by Sukhdeo 
from under the tiles of the house. Ona the 
12th a small hammer was found in & well in 
front of the house and later on a rami was 
produced by Pawan, one of the original aseus- 
ed, from under the earth at the foot of the 
wall of the court-yard of his house, On the 
12th an important disaovery was made, A 
paddy field of Ramjani’s to the wast of the 
khalihan was searshed, The paddy was 
about 3 feet high and a big hammer waa 
found with blood stains on the head and shaft 
in the field about 50 pases from the 
khalthan, Ganpat Lohar, the blaeksmith, 
identified the hammer as hig and said 
Baldeo had borrowed it two daya before the 
murder ostensibly to break slois of earth, 
He told the same story at the trial and 
no reason was suggested why he should 
give false evidense. The shemical examina- 
tion proved that the blood on the hammer 
was human blood. It is not suggested 
that the hammer eould have been dropped 
by the men of Lashman Bigha in their 
flight from the ssene of the murder, as it 
was hot in the direetion they took, ascord- 
ing to the ease made by Baldeo st the 
trial It must, therefore, have been deposited 
in the paddy field by some one who re- 
mained in the village or retarned at a 
later time. The suggestion has been made 
that some one may have some baak later 
and plased the hammer there. It is hardly 
reasonable to suppose that the  eriminal 
would return from  Laehman Bigha 
with a blood-stained hammer in his 
possession whieh sould probably be 
identified as having been in the khalihan at 
the time of the marder merely for the pur- 
poses of getting rid of it. The Polisa were on 
the spot from the morning of the 5th onwards, 
and the risk would be great if sush a 
damning piece of evidenss were found in his 
possession. If he wished to get rid of it he 
would hardly choose the seene of the 
murder for its hiding plase, There is no 
evidence of any sort to support the 
suggestion, and it seems to me too improbable 
to bs enterfainsd in the absense of any 
evidenss to support it. The hammer was 
the sort of instrument that might well have 
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been used to sause the eontused wounds on 
ihe head and break the ribs of the vietim, and 
it is now admitted by Baldeo that it was used 
by the men who killed him, In this 
conneation it is of the utmost significance to 
trace the various statements that have been 
made by Baldeo from time to time aa different 
portions of the evidence were brought to 
light, and to note how he endeavoured to 
explain them away. His first story as told 
to the Polise, as I have already mentioned, 
was one of somplete ignorance of the ossur- 
renees of that night and an absenee from 
the scene of the murder. As the Polise 
investigation proseeded, and after Nepuri, 
posing as the spirit of Pargash, had given 
her assount of how Pargash had been mur. 
dered with a rama by Jibodhan and the other 
men of Lachman Bigha, Baldeo sonfirms 
that story by saying he was sleeping in the 
khalthan with Pargash that night and the four 
men came in and etrusk’ Pargash with a small 
-thing and when be tried to get up struck him 
algo with the small thing and threatened 
him so that he kept quiet, and when they 
‘went away threatened to kil him if he 
told any one. It was nesessary to explain 
why he had given a false story at first, 
so the threats were introdused as aompel. 
ling him to sesreay through fear. If, how- 
ever, he had suffisient sourage to raise the 
alarm, as he said he did when they left, 
it is diffieult to believe that he would 
not divulge their names to the assembled 
villagers when they arrived on hearing his 
eall. If his story was true, the murderers 
sould hardly have been out of earshot 
before he raised the alarm, It was also 
neaessary to explain the mark on his arm 
and, therefore, the small thing, presumably 
the rama., was used to strike him. When 
he made that statement no mention was 
made of the hammer. It had not then 
been diseovered. It was unnecessary and 
would have been unwise to mention it, for, if 
it should be found, and bis sonnection with 
it traced, it might be diffüisult to explain 
how ib eame to be hidden in the paddy- 
feld 50 yards to the west of skhalthan 
when the murderers ran away to the 
north. On the 9th Baldeo was sent to... 
the Assistant Surgeon to have his arm 
examined. The Assistant Surgeon reported 
phat he had a blask mark on the right 
pm on the anterior and outer aspeet about 
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lathi blow and it appeared to be about 
four or five days old. No other injury was 
visible, On the 12th the hammer was 
discovered and on the same day it was 
asvertained from the blaeksmith that Baldeo 
had borrowed it two days before the murder, 
On the 18th Baldeo and the other assused 
were arrested. On the following day he 
made a voluntary statement to a Magistrate 
under section 164 of the Criminal Pro» 
cedure Code. His statement was, that he. 
and Pargash were sleeping in the kkalthan, 
At the request of Pargash he went to the 
blaskamith and got a hammer and took 
it there, He and  Pargash were asleep, 
At midnight, the four men previously named 
same and struek Pargash with & sword 
and hammer. Baldeo got up and was 
Siruek with a lathi. He then besame une 
conscious. His dhoit was stained with 
blood and the hammer was thrown away, 
It will be observed that, as the evidense 
asoumulated against him, he alters his 
statements to meet the  oseasion. The 
evidense of the blaeksmith, a quite inde. 
pendent witness, required explanation and 
would probably be believed, therefore, he 
borrowed it not for any purpose of his 
own but at Pargash’s request, The Assistant 
Surgeon had reported that the mark on his 
arm might have been aaused by a latht, henag 
the instrument used on this cosasion was a 
lath? and not a small thing as previously 
stated. Moreover, sinee his previous state- 
ment, a rama and a rami had been found 
soneesled in suspicious sireumsítanses, one 
ofthem in his own house, The hammer 
was found some distanae to the west of the 
khalihan, therefore, it was thrown away. But 
if he was rendered unceonseious in the kkali- 
han it is diffioult to understand how he knew 
this as it would not be thrown away before 
it had served its purpose and the assassins 
had fied. The reference to hia dhott being 
stained with blood is very signifisant, On 
the 12th two dhohs which had heen sent 
to the dhobt by  Bamjanrís wife were 
found by.the Polise at the dhob?s house. 
The dhobt who gave evidence proved that they 
had been sent to him with stains on them 
and in a sondition showing that they had 
been first dipped in water and dried. After 
he washed them the atainshad not sompletely 
disappeared, They had been washed when 
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the Poliee found them and it was not ascertained 
if the stains were blood. The next statement 
by Baldeo was made under sestion 364 of the 
Criminal Prosedure Code before the Com- 
miting Magistrate on the 18th Desember. 
The only question asked was, whether he 
borrowed the hammer from Ganpat Lohar or 
not, His answer was “The edge of the ghan 
(hammer) was blunt. Pargash brought it from 
Ganpat to break the elod of earth. He kept it 
with himself in the khalihan", This statement 
eontradiets his earlier statement of the 4th No. 
vember in whish he said he himself borrowed 
the hammer at Pargash’s request. It may be, 
he had forgotten the exast account he gave a 
month earlier and in his anxiety to dissosiate 
himself as mush as possible from any sonnes- 
tion with if made Pargash the astual borrow- 
er. In his aesount to the Sessions Judge he 
repeatéd that Pargash borrowed it. I have 
already given the substanes of what he then 
stated and need not repeat it, He further stated 
that he and Doman Rai, one of the witnesses 
who gave evidence against the aesused, were 
on bad terms as Doman a Jeth raiyat and 
influential would not allow water to pass 
through his field to irrigate that of Baldeo 
and that no one would some and give evidense 
for him through fear of Doman Rai. I have 
serutinised that witness’ evidenssand it appears 
to me to be quite impartial and fairly given. He 
gives evidenee which shows there were disputes 
between Baldeo and Pargash, but states quite 
slearly in his examination.in.shief that no 
quarrel took plase between them in his pre- 
sense and there is not a word in his eross- 
examination to suggest that there was any ill- 
feeling between the. witness and  Baldeo. 
Baldeo also suggested some ill.feeling between 
himself and Siwan Singh and Fanjdar Rai, 
two other witnesses who depoaed to the dis- 
pute between Baldeo and Pargash, but it 
was not suggested to them that they were 
ill-disposed towards him and their evidence 
has no appearante of bias, 

The two assessors who assisted the Seasions 
Judge were of opinion that, as the evidence was 
purely circumstantial, the ease rested entirely 
on presumptions and the three aesused were 

. entitled to the benefit of the doubt and should 
be aequitted, The learned Judge agreed with 
them as to the other two assused persons but 
found that the ease against Baldes was estab- 
lished, After considering all the evidanss, I 


hava arrived at theocoslusion that Baldeois gail: . 
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ty of the erime sharged beyond any reasonable 
doubt. It is true the evidenee is eireumstantial 
but Baldeo's eonneetion with the hammer with 
whioh the orime was admittedly sommitted and 
which he has vainly attempted to eonseal and 
then to explain away, soupled with his attitude 
throughout the sase, as I have endeavoured to 
indisate, by his contradistory statements as the 
evidence aosumulated against him leave no 
reasonable doubt in my mind as to his guilt. 
His condust is quite insonsistent with that of 
an innocent man. I eannot believe that his 
silenee in the first instansa was due to fear, 
unless it was the fear of disolosing his part in 
the transaction. The first information and 
Nepuri’s fareiaal performance when she 
pretended to be possessed, are slearly part of 
a prearranged seheme and the latter’s sabse- 
quent evidense in explanation bears all the 
stamp of truth. The gradual disslosure of a 
motive and the unearthing of awkward evi- 
dence were on each osession met by Baldeo 
with lame and inconsistent explanations whish 
sould deseive nobody and only inyolye him 
deeper in the mire. Two points have been 
urged in his defenee. First, that evidence 
supplied by the asoused himself should not be 
taken to fill gaps inthe evidenos of the 
prosesution, for whieh the ease of Basanta 
Kumar v. Queen-Hmpress (1) was relied on. It 
was there held that a statement by the ascused 
under sestion 342 of the Criminal Procedure 
Code was not suffisient to prove a dosument 
whish it was for the proseeution to prove and 
of which there was no evidense from any other 
sourse, The charge was one of making false 
statements presumbly in the doeumoent in 
question but the ease is not very olarly report- 
ed, Whatever authority that case may have, 
it is quite elear from the words of sestion 342 
thatthe answers given may be taken into 
consideration at the trial and proper inferenses 
may ba drawn therefrom, and even in a subse. 
quent trial for any other offense they may 
still be used as evidenee for or against him, 
This is nob a oase of proving a dosument 
whish may require a special xind of proof. The 
question is, whether the evidense establishes 
the guilt of the ascused and from his answers 
given under the sestion to explain 
the evidense all proper inferenaes may ba 
drawn by the Court. 


(1) 38 C, 49; 13 Ind, Deo, (N. s.) 038. 
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' Next, it is daid tbe proseoution should 
‘have called the men from Lashman Bigha. 
I ean see no reason why this should have 
been done, A onreful enquiry was made by 
the Police and the men were aetually arrested 
and detained. The Polise eould diseover 
mo evidence against them. The Police 
Offieers were ealled and sonld have been 
eross-examined but they were not challenged 
as to the nature of the enquiry. The investiga: 
tion seems to have been conducted impartially 
in a diffionlti case and I ean see no ground 
for somplaint that these men were not 
sealed. It is also contended that as there 
is nothing to show whether the asosused, 
even if a participant in the erime, struek 
the fatal blow the offenee should be dealt 
with either under sestion 304 or 325 of 
the Indian Penal Code. It is impossible, 
however, from the nature of the injuries 
inflicted, to some to any other sonelusion 
than that the persons who committed the 
crime, if there were more than one, whieh 
is highly probable, had a clear and deter- 
mined intention of doing the vistim ito 
death ina manner whish leaves no doubt of 
their intentions. I oan see no reason for 
interfering with the sentenee, 
;' Lastly, it was contended that statements 
made by some of the witnesses to the Police 
in the sourse of the investigation under 
seotion 161 of the Criminal Prosedure Code 
were wrongly admitted and ought to have 
been exeluded under section 162. There 
has been some controversy over this ques- 
tion and the désided cases are not nnanimons 
on the point. The statements somplained of 
are: those deposed to by the Polise witnesses 
who stated what the other witnesses had told 
them in the oourse of the investigation. The 
evidence was given to corroborate the state- 
ments given by those witnesses at the trial 
and was admitted under sestion 157 of the 
Evidence Aet, It was contended that such 
statements sould not be proved by the pre- 
gesution either to eorroborate the eyidenee 
given orto impeash their own witnesses, but 
that it was the spesial privilege of the pro. 
sesntion under section 162 of the Criminal 
Prosedure Code to use those statements with 
the Ccurt’s leave to 1mpeaoh the oredit of the 
proseeution witnesses, The gestion only 
makes the written document inadmissible 
and does nof, in my opinior, otherwise limit 
the operation of section 157 of the Kvidonee 
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Act, The reason for this appears to me. to 
be that, by section 35 of the Evidence Aot, the 
document made in performanse of his offisial 
duty by the Polise Officer would, apart from 
sestion 162 of the Code, be admissible in 
evidence, and by sestion 77 of the Hvidenee Aot 
a certified eopy would be sufficient if properly 
proved. The provisions of sestion 162 of tho 
Code, however, are in the interests of the 
accused and have the effect of insuring that 
the statements sontained in the dooeument 
oan only be proved by salling the offiser to 
whom they were made and thus affording the 
aesused an opportunity of sross-examination, 
Had it been intended to rule out all reference 
to the statements themselves and exelude 
wholly the operation of the 157th sestion of 
the Evidenee Aot, I venture to think the 
language of the sestion would have been 
quite different. 

The sase was considered at great length by 
the Madras High Court in the case of Emperor 
v. Nilkanta (2) and Muthukumaraswamt Pillai — 
v. Emperor (8), Thé first was thedesision ' 
of the Chief Justise and Sankaran Nair and 
Ayling, JJ., the other was a deeision of five- 
other Judges of the same Court, and in both 
oases the learned Judges on this question 
unanimously  deeided that, although the 
written record of statements made to the 
Police in the course of an investigation sould 
not be used as evidence, section 162 did not 
exslude oral evidenee of the statements 
whether they bad been taken down in writ- 
ing or not, To thesame effest is the desision 
of the Bombay High Court in Emperor v. 
Hanmaraddi Ramaraddi (4), and of the 
Caleutta ‘High Court in Fanindra Nath 
Banerji v. Emgevor (5), whioh decided that 
sestion 162 of the Criminal Prosedure Code 
does not override the general provisions of 
the Evidenee Ast as to oral evidence of such 
statements to eorroborate the evidence of a 
witness. It is true that Knox, J., in Rustam 
v. Emperor (6), differing from his brother 


(2) 14 Ind. Cas, 849; 35 M, 247; (1912) M. W. N, 
207; 18 Cr. L, J. 805; 22 M. L. J.490; 11 M. L. T. 1 


Supp. 

(3) 14 Ind. Cas. 896; 85 M. 897; (1912) M. W.N. 
549; 12 M. L. T. 1; 13 Cr. L. J. 862. 

(4) 26 Ind. Cas, 188; 39 B. 58; 16 Cr. L, J.690; 16 


Bom. L. R. 608. 
(5) 1 Ind. Cas 970; 36 C. 281; 5 M. L. T. 97; 18 C. 


W, N. 197; 9 0. L. J. 199; 9 Cr. L. J. 452, 
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Judge took a different view and Beaman, J.s 
in Emperor v, Narayan Raghunath Paiki (7), 
issued a dissenting note. But the great 
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weight of authority is-in favour of:the view I: 
have already expressed and; in my opinion, the: 


evidense was properly admitted in this sase. 
In one solitary instanee pointed ont by the 
learned -Vakil for the ascused-who said all 
that sould be said in his slient’s favour in 
this appeal the ‘evidence given by the Polise 
of the statements made was not in corrobora- 
tion but in sontradistion of the evidense 
given. 
acoused, swore in evidence that she knew 
nothing about a rami and had not mentioned 
it to the. Poliee. The Depvty Superintend- 


Musammat Agnasia, the sister of the | 


ent of Police in his evidense said he dissovered : 


the existense of a'ram? from this witness, but 
she did not know where it was kept. The 
information resulted in the ultimate pro- 
duetion of the ramz, The matter is one of 


no material importance and could’ have no- 


bearing upon the desision in the oase, 


L 


Moreover, after the denial by the witness, I : 


sonsider the  evidense was 
under seation 155 of the Evidenee Ast. 

In the result, I think that the appeal 
should be dismissed and .the verdiet and 
sentense of the Sessions Judge eonfirm ed. 

ADAMI, J.—I agree. 

Appeal dismissed, 


(7) 32 B. 111 at 
164; 2 M. L, T, 414, 





OALCUTTA HIGH COURT. 
OriminaL Revistow No. 575 or 1920, 
November 30, 1920. 
` Present :—Sir Lanoelot Sanderson, Kr, 
' Ohief Justiee, and Justice Sir Asutosh 
Mookerjee, Kr, 
MAFIZUDDIN KHANC-—Aceguskp 
— PETITIONER 
. versus 


EMPEHROR—Opposirs Party. 
Evidence Act I of 1872), 8. 80—Criminal Pro- 
cedure Code (Act V of 1898), 8. 110— Confession in 
dacoity case, admissibility of, against co accused in 
proceedings under s, 110, Criminal Procedure Code, 


The confession of an acoused personina dacoity 
base is inadmissible in evidence against a co- 


p. 113; 9 Bom. L. R. 789; 6 Cr. L. J. 


admissible ` 
. eedure Code. 


7:3 


accused in that case in & proceeding against the 
latter under section 110 of the Criminal Procedure 
Code. [p. 794, col, 1.] 

Rule against an order of the Deputy Magis. 
trate, Netrokana. 

FACTS appear from the judgment, 

Babu Umesh Chandra Talukdar, for the Peti- 
tioner.—This Rule arises out of a proeeeding 
under sestion 110 of the Criminal Proeedure 
Code. The petitioner was bound down under 
that sestion by the Trial Court whose judg- 
mentthas been upkeld on appeal, The Rule has 
been issued on the ground that the trial has 
been vitiated, inasmush as the Courts below 
have wrongly proseeded on evidenss whieh 
is inadmissible in Jaw. I have been eonvieted 
on the eonfegssion of & man named Mukti 
who was tried along with another man in a 
dasoity case in whish the sonfession was 
made by Mukti, That confession has now 
been reseived in evidenee against me although 
Mukti himself has not been examined in the 
sase. My short point ia that, under seetion 
30 of the Indian Evidenee Ast, the eonfession 
is not admissible 1n evidense in the present 
proeeeding under seetion 110, Criminal Pro. 
Refers to Amtrulla Pramantk 
v. Emperor (1). There should, at least, be a 
trial de novo, 


‘Mr, M. Ashraf Ali, for the Crown.—I do 
not dispute the point oflaw raised by the 
petitioner. But1 beg to point out that, apart 
from this confession, there is ample evidence 
on the resord to justify the sonvistion, and 
that it should be upheld on a consideration 
of that evidence. I submit the sase ought 


‘not to go back on this ground. 


Babu Umesh Ohandra Tulukdar, replied in 
brief, 

JUDGMENT.—This Rule has been grant- 
ed on the sesond ground in the petition whieh 
was as follows:—" For that the trial has 
been vitiated by the fast thatthe Trial Court 
admitted evidenae of ease-diariee, aonfessions, 
and statements of pcrsons who have not been 
examined, eto., which are all inadmissible in 
evidence." The lesrred Vakil who appeared 
in support of the Rule has told us that he 
does not rely upon the alleged improper 
admission of evidense of aase diaries or tho 
atatement of persons who have not been 
examined: and, we have, therefore, to deal 
with the admission of confession only, 


(1) 49 Ind, Cas. 649; 22 O, W. N. 408; 20 Cr. L, J. 
201. 
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Now, it appears that the eonfsssion of a 
man aalled Mukti was put in evidense. 
Mukti was one of the persons involved in the 
sestion 110, Criminal Prosedures Code, ease. 
But the eonfession whieh is alleged to have 
been made was made when he (Maukti) and 
Mafiz, the present petitioner, were oo-seeus- 
ed in another ease, whish, we are informed, 
was a dasoity sase, In my judgment, that 
eonfession was not admissible in the seetion 
110 prosedings. It wonld have been, no 


doubt, admissible in the dasoity ease not only. 


against Mukti but also against Mafiz, under 
seation 30 of the Indian Evidense Ast. But 
section 30 does not make that oonfession 
of Mukti in the dasoity sase admissible in 
these seetion 110 proseedings against Mafiz. 
That has alroady been desided by this Court 
in Amirulla Pramanik v, Emperor (1). 

The result is, that this Rule must be made 
absolute, and the ease must be remitted to 
the Additional Distriet Magistrate of the 
lower Appellate Court for further investi- 
gation, upon the resord as it stands. We 
wish to make it elear that the witnesses 
should not ba re-salled and examined and the 
lower Appellate Court will some to ita desi. 
sion upon perusal of the resord as it stands 
.exelusive, of  eourse, of the confession, 
whieh we have held to be inadmissible. 

The &eeused will be enlarged on bail to 
the satisfaction of the lower Appellate Court. 
We ask the lower Appellate Court to ex- 
pedite the re-hearing of the matter as much 
as possible, 

Rule made absolute, 
Case remitted. 


PATNA HIGH COURT 
Criminat Revision No, 36 or 1921, 
February 17, 1921, 
Present:—Mr, Justice Jwala Prasad, 
Sheikh MOINUDDIN AND OTHER8— 
PETITIONERS 


VETSUS 


EMPEROR-—OerosiTE Parry, 
Criminal Procedure Code (Act V of 1898), ss. 144, 
842, 489—Haamination of accused—Filing of written 
statement by accused, effect of— Failure to examine 
accused, objection as to, whether can be raised for 
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the first tune at hearing of revision application — 
— Material irregularity—Local inspection —Magistrate 
using his own knowledge to prejudice of accused— 
Illegal order resistance to enforcement of, whether 
offence—Penal Code (Act XLV of 1860), s. 99— 
Right of private defence. 


The filing of a written statement on behalf of 
an accused person cannot take the place of an 
examination of the accused under section 342 of 
the Oriminal Procedure Code, nor can it relieve a 
Criminal Court of its duty to comply with the im. 
perative requirement of the law under that section. 
[p. 797, col. 1.] 

An objection that the Magistrate has failed to 
comply with the requirements of section 342 of 
the Oriminal Procedure Code, raises a point of law, 
and may betaken ab the hearing of an applica- 
tion for revision, although it was not urged in 
the Courts below, and is not set forth in the 
application [p. 797, col. 2.] 

Where & Magistrate makes use of knowledge 
derived from a local inspection without affording 
the accused an opportunity to cross-examine or to 
explain the points against him, he acts with 
material irregularity sufficient Lo vitiate the trial. 
[p. 797, col, 2; pe 798, col. 1. ] 

Where in a proceeding under section 144 of the 
Criminal Procedure Code the Magistrate makes an 
order which is illegal and ultra vires, the person 
against whom the order is directed would be 
justified in.resisting its enforcement, as in such a 
case he would not be deprived of his right of 
private defence by reason of section 99 of the 
Penal Code. [p. 799, col, 2,] i 


Criminal revision against an order dated 
the 9th January 1921, of the Sessions Judge, 
Bhagalpur, affirming in appeal the sonvie- 
tion and sentence of the asoused by the 
Deputy Magistrate, Bhagalpur, dated the 30th 
Oatober 1920, 

Messrs. P, CO. Manuk and S. A. Sami, 
for the Petitioners. 

The Government Advocate, for the Crown. 

JUDGMENT.—The petitioners are 20 in 
number. They have all been osonvieted of 
rioting under section 147, Indian Penal Code! 
and eaoh senteneed to one month's rigorous 
imprisonment, The petitioners Gulab, Bikao, 
Abul, Niraohand, Hjabat and Azmat have 
further been oonvisted under sestion 332, 
Indian Penal Oode, and eash sentansed to 


, thres months’ rigorous imprisonment to run 


after the expiry of the sentense under sestion 
147, Indian Penal Code. 

The petitioners may bo olassed under two 
heads. Petitioners Nos, 2 to 12 are rela- 
tions of one Liyakat who ia not a party to 
this ease, The remaining petitioners belong 
to the party of Musammat Osiman. 

One Bidesi Sahu had 42 bigkas of land 
Bituate in three villages Soonoodi, Badlushak , 
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and Habibpur. We are eoneerned in this 
ease with the lands situate in Habibpur, 
amounting to about 20 bighas. Hight bighas 
of this land was mortgaged with Musammat 
Osiman in the year 1907, The entire land of 
Bidesi, amounting to 42 bighas, inaluding the 
aforesaid 8 bighas, were subsequently mortgag- 
ed to Liyakat and his brother Moinuddin in 
1912 by way of usufrustuary mortgage. 
Liyakat was sonsequently in possession of 
the entire 42 bighas of land, Bibi Osiman 
enforeed her mortgage by a suit and obtained 
a deoree from the Civil Court, in exesution 
whereof she sold the 8 bighas mortgaged to 
her at a Civil Court anotion-sale and purshas- 
ed it herself. She obtained delivery of posses- 
sion thereof on the llth November 1918, 
Liyakat obtained a money-desree against 
Bidesi on foot of ‘a hand-note, in execution 
whereof the equity of redemption in the entire 
42 bighas was purehased by ono Hari Ram 
on the 22nd of January 1919. Hari Ram 
obtained delivery of possession on the 8th of 
May 1919, In the sale brought about by 
Liyakat in exeeution of his money-deeree he 
did not mention his usufruotuary mortgage 
as & prior lien or eneumbranese. In the 
meantime, Liyakat was  disputing with 
Musammat Osiman with respect to her 
possession over 8 bighas purshased by her on 
the llth of November 1918. This led to a 
eaae instituted on behalf of Musammut Osiman 
against Sheikh Liyakat under  seetion 
379/352. Towards the olose of the trial of that 
case a petition was filed on behalf of Musam- 
mai Osiman and Liyakat sompromising their 
disputes, Therein if was. prayed that the 
aeeused be asquitted, stating that the parties 
agreed “to abide by their respestive rights 
in the 8 btghas of land in question &ssording 
to Civil Court deeree and to abide by it 
without resorting to the Civil Court," The 
judgment of the Magistrate was delivered on 
the tth of May 1919 aequitting the acoused 
Liyakat. The Magistrate in the eoneluding 
paragraph of his judgment refers to the 
aforesaid petition of eompromise and the 
terms thereof. Hari Ram then somes upon 
the soene on the basis of his. dakhaldahan: of 
tke 3th May 1919 in exeoution of the money- 
deoree of Liyakat. Liyakat disputed the right 
of Hari Ram to take khas possession of the 
land olaiming that he was in possession 
thereof by virtue of his usufrneiuary mortgage 
and that Hari Ram, purehaser in exesution 
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of a money deeree, had no right to take 
possession and that. he only  purehase 
ed and obtained delivéry of possession 
of the equity of redemption of the 
judgment debtor mortgagor. The contention 
of Liyakat was overruled by the Magistrate 
who, by his order of the 25th June 1919, 
warned him through hia mukhtar and passed 
the following order:— "If he goes to the 
land and distarbs possession of tho first 
party he will be responsible for any breach 
of the peace that may ossur, Meanwhile, 
an order would be passed on the Polise to 
keep an eye on this affair and to see that no 
breach of the pease happens,”  . 

On a report of the Polias based upon the 
information given by one of the petitioners 
Abul on behalf of Liyakat, the Magistrate 
issued an order under seetion 144 of the Code 
of Criminal Prosedure against both Liyakat 


. and Hari Ram, diresting the Polise to see 


that no breach of the pease takes place. 
The Magistrate on the 29th November also 
dirested a proseeding under seetion 145 of 
the.Oode to be drawn up. The proeeeding 
was aesordingly drawn up on the 4th of 
Desember and usual  notiees. were issued 
"e both the parties, fixing 22nd December 
1919, 

The notise under seotion 144 was, however, 
saneelled against Hari Ram by the order of 
the Magistrate, dated the 2nd Desember 1919, 
on his petition stating that be was in posses- 
sion of the land by virtue of the dakhaldahani 
issued by the Civil Court. The Magistrate 
dirested the Polise that “the frat party may 
be allowed to go to the land and out the 
crop” eonslading his order in the following 
words:— If the sesond party eomes and 
interferes they will at onae be resisted as 
trespassers and sent before me", On the 
3rd Desember Musammat Osiman filed a 
petition stating that she had purchased 8 
bighas of the disputed land and asking the 
aforesaid order to be resonsidered so far as 
her interest was conserned. The Magistrate 
deslined to do so. 

On ressipt of the sopy of the order of the 
Magistrate dated the 2nd Desember the 
fub-Inspestor endorsed it in Hindi on the 
back of if and sent it through sonatable 
Shyam Narain Singh to eonstable Kaliaspati 
Singh who,was on guard duty on the spot 
from the 25th November 1919, Constable 
Shyam Narain Singh arrived on the spot 
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with the order of the Mavistrate at 10 4, ar 
‘on the 3rd of Desember and eommunieated 
the order to Ziauddin, the complainant in the 
oaro, who says that he had taken settlement 
of the land from Hari Ram. Zianddin went 
to aall his landlord, Hari Ram, and sent off 
‘this nephew and son-in-law, Zahoor, to eollect 
reapers meanwhile.. Shortly after, Zianddin 
returned with Hari Ram's brother and taking 
the reapers and other men went to the field 
in Habibpur and in the  presense of the 
Polisemen began reaping the paddy at about 
midday. At about 3 P. M., when nearly 10 
or 12 bighas of the paddy had been eut and 
some bundles .of paddy scarried away to 
somplainant Zianddin’s khalihan near his 
house, a large mob was sesen on the outskirt 
of village Kooróodib, Ziauddin informed the 
Policemen who by that time eonsisted of a 
head sonstable Bhagwat Singh who happened 
to some thére easually in sonnestion with 


another enquiry, | and three constables 
‘Kailaspati Singh, Shyam Narain Singh 
and Ram Dayal Singh. The mob from 


Kooroodih moved towards the Seld and the 
head eonstable and two aonstables advanced 
and met them and showed them the Magis- 
trate’s order, tried to dissuade them from 
interfering withthe reaping, but the mob 
‘did not listen and rushed to the disputed 
‘field where they were soon reinforsed by 
another mob of 20 or 25 from village 
Kola, The mob attasked the complainant 
Ziauddin. Manoo, Abul, Ejabat, Azmat and 
Athar sirnek him with lathis, Some 
yelations of the complainant and one labourer 
were also wounded. Three eonstables also 
reaeived injuries, The complainant's party 
then fled away and the mob sarried away 
the reaped paddy. In all, about niue to ten 
people on behalf of the somplainant inelcd. 
ing the Policemen were injured and iwo 


‘on behalf of the aseused. The injuries 
‘were all of a slight nature on bcth 
sides. 


The aooused, on the other hand, said that 
Ziauddin with about 150 men and reapers, 
‘with the help of two Polise sonstables were 
‘getting .the paddy sut grown by Sharf Ali 
bhaolidar cf Musammat Osiman. Rangoo, 
Jadea and Azmat, relations of the said 
Sharf Ah, together with other persone 
who were not put in the dock, 'abont ten in 
number, came to tke land and protested 
against: the cutting of the paddy grown by 
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Sharf Ali, whereupon there was exshange 
of abuse between them and Ziauddin and 
his ‘party and Rangoo and Jadea were 
assaulted by Ziauddin and hia party by 
lathis and thereupon the ‘said asoused 
pereons also used ‘their lathts againet their 
assailants and there wasa marrit. The two 
soustables who were taking active part in 
reaping of the paddy also joined in the 
fight, The marptt took place north and 
western portion of plot No. 60 to the south 
of the bandh belonging to Musammat Bibi 
Osiman and the plaae of assault was pointed 
out on behalf-of the assused to the Sub. 
Inspector when he went i» investigate the 
089, 

The above vsraion of the sass on behalf 
of both the parties has been taken from 
the judgment of the Magistrate. 

The questions prinsipally arise for eon. 
sideration in this ease: (1) as to who was 
in possession ‘of the land where the 
oscurrense is said to have taken plase, and 
(2) which of the versions of the ease, either 
that of the prosesution or that of the 
defense, is sorrest. 

On behalf of the defense possession is 
slaimed with respect to 8 bighas of land 
whieh was parshased by Musammat Osiman 
at a Civil Court anuoetión-sale in her mort- 
gage-deeree on the llth of November 
1918. Evidence of ihe delivery of posses. 
sion, both oral and documentary, was given 
on behalf of the acsased. The Courts 
below have held that the dakhaldahan: of 
8 bighas to Musammat Osiman is doubtful. 
and that, even if if was true, it was in 
contravention of the Court's judgment whieh 
gave the Musammat only 2 bighas 13 kathas, 
Accordingly, the Magistrate held that Musam- 
mat Osiman failed to assert her aotual 
possession of the E bighas of land before 
Hari Ram’s dukhaldahant, and when her 
claim to possession failed that of her alleged 
bhaclidar Sharf Ali's possession automati- 
sally vanishes. 

As to the osourrense, tLe Magistrate 
accepted the version of the prosesution and 
rejeoted that of the defence. 

The learned Sessions Judge on appeal 
agreed with the finding of the Megistrate 
and upheld tke sonvistion. 

Before me on behalf of the petitioners, apart 
from impugning the findings of the Oourta 
below on the aforesaid two main issues in 


è 


‘into their defense, 
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the oase, it has been ehallenged that the 
írialof the petitioners was vitiated by grave 
ilegalities and irregularities, It is said that 
the Magistrate didnot somply with the provi- 
sions of section 342 of the Code of Criminal 
Prosedure in omitting to examine the accused 
under latter part Of the sestion after the 
slose of the ease for the proseaution and 
before the asoused were called upon to enter 
It appears that the 
charge against the sceused was framed upon 
an examination of some of the proseoution 
witnesses on the, 28th June. On the Sth 
July the aesused were examined, presumably 
under the first part of sestion 342, inasmuch 
as the easo of the proseaution had not at that 
time olosed. The accused then said that they 
would filea written statement. The prosesu- 
tion witnesses were thereafter eross examined 
and on the 3th July one witness on behalf 
of the prosecution was examined.i in-ehief and 
oross:oxamined, The aconsed were then 
dalled upon to enter into their defenee and 
examined their witnesses on the 14th August. 
Their written statement was filed on the 6th 
Ostober. It ia needless to disonss the law on 
the subject over again when it was fully 
dealt with by me in the ease of Raghu 
Bhumi) -y.. Emperor. (1). The view 
taken by me in' that sase has sinse been 
affirmed by many Judges of this Court in 
several cases and by the?other High Courts, 
vide the oase of Fernandez v. Emperor (2) 
and the unreported ease of Fatu Santal 
v. Emperor (3) Death Referense No. 1 
of 1921 (learned Ohief  Justise and 
Adami, J.). “The filing of written state. 
ment on behalf of the sesused cannot 
take the plase of an examination of the 
aseused under section 342, nor ean it relieve 
the Oriminal Court of its duty to comply 
with the imperative requirement of the law 
under that seotion. The reason for the law we 
are not at all soncerned with, but it has been 


amply shown by me in ‘the ease of 
Raghu. Bhuinij v. Emperor (1) that 
the provision under section 342 is a 


salutary one in the interest of the aseused 
and of justiee. The ` Magistrate in the pre: 
sent 0880 has failed to somply with the 


' (1) 68 Ind, Oas49; 5 P. L. J. 430 at p.481; 1P. 
ke T. 241; 21 Or. L, J. 705. 

« (2) 59 ‘Ind, Oas, 129; 22 Bom. L. 'R. 1010; 22 Or. L. 
J, 17; 45 B. 672.. 


- (8) 61 Ind. Wai, 105; SP, i. J. 147; 22 Or. L. 5 417, 
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requirements of the law. It is surprising that 
in spite of repeated pronouncement, of the 
law on the subject, there should be sash a 
persistency in some of the Magistrates not 
to follow the ruling of the Court striotly and 
thereby to avoid objestion on behalf of the 
accused a6 a subsequent stage in appeal or in 
revision and thereby to save the time of the 
higher Courts and possibly save their own 
consequent upon a remand due to their non- 
somplianee with the law in question, I 
would that the Magistrate will not in future 
commit aueh an omission. The faot that this 
objection was not taken in the Court below 
or in the grounds set forth in the petition of 
revision in this Court does not deprive the 
accused of their right to press it, inasmuch as 
it js a point of law. 

Another grave irregularity has been point. 
ed out by the learned Counsel on behalf of the 
accused in the sondnet of the trial by .the 
Magistrate. On the 19th September 1920, 
during the pendensy of the trial, the Magis. 
trate held local enquiry. He, however, did 
not plaoe upon the reoord a note of hig 
observation of the place. The Magistrate in 
his explanation to this Court saya as 
follows :—"I advisedly did not sommit to 
paper what I observed, as my doing so‘would 
have been practically tantamount to an ex. 
pression of a finding adverse to the inncsense 
of acoused thus prejudging the case whose 
hearing had not been ooneluded then.” He 
further says: “I had the looal features fresh 
in my mind when I wrote the judgment." The 
Magistrate has made use of his loaal inspeo- 
tion in the judgment at plaaes more than one, 
While judging of the  astual service of 
dakhaldahant on the spot relied upon 
on behalf of Musammat Osiman, he 
devoted more than one typed page upon 
inferences drawn from his losal inspee- 
tion adverse to the ease of the deferee. He 
has, therefore, not used the losal inspeotion 
simply for the purpose of understanding the 
evidenee'adduaed before him, for whieh pur- 
pose alone the result of losal observation has 
been held to be pertinent and allowable, but. 
he has also used it for the purpose of deeiding 
the main issues in the case, the dakhaldakani, 
and the possession of the 8 bigkas of land, 
relied upon by the defenes. In this he has 
seriously prejudiced the assused for he has 
used his personal knowledge into the oase 
derived from &his losal inspestion without 
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giving the slightest opportunity to the 
aacused of eross-examination. In the present 
case, as Observed by an eminent Judge, he 
has used his eyes as a witness in the oase 
‘and as a sole Judge of the issue before him 
to the prejudiee of the assused, whereas the 
Court was entitled to judge tbe oase only 
upon the evidense plaeed before it. The 
Magistrate admits, in the passage quoted 
above from his explanation, that he had 
already formed oertain opinion on the 19th 
September long before he desided the ease 
against the aesused upon the loan] inspestion ; 
yet he did not consider it necessary to give 
the aeeused an inkling of it so as to enable 
them to offer any reasonable explanation of 
the points against them and to slear up, if 
possible, any allusion or misapprehension 
that might have existed in the mind of the 
Judge on sosoont of his losal inspestion. 
Nothing more objestionable sould there be 
than the proeedure followed by the Magis- 
trate in the ease and the misuse of the 
right of losal  inspestion vested in the 
Oourt. 

* The aforesaid two objestions were sufficient 
to set aside the eonvietion and to order a 
re-trial from the stage where the illegalities 
and irregularities ossurred in the proeesd. 
ings of the Magistrate, but on behalf of the 
aecused it has been urged that a remand in 
this ease is unnesessary, in view of the oon- 
vietion being illegal and improper on other 
grounds and also in view of the faot that 
a re-trial in sueh a ease would mean a great 
harassment and expense to the aseused. 

The first point for determination is, whe- 
ther the proseeution were in possession of the 
land in dispute with respect to the 8 bighas 
over whieh the Civil Oourt delivered 
possession on , the llth November 1918. 
There sannot be the slightest doubt that 
the Musammat was in possession. She was 
not & pariy to the dispute between Hari 
Ram and Liyakat and whether the elaim of 
Hari Ram be eorreet or that of Liyakat be 
eorreet, her right stands upon a higher and 
different footing. Her mortgage was of a 
much prior date than the usufruetuary mort- 
gage of Liyakat and from a eriminal sase 
whieh ended in the judgment of the Magis. 
trate, dated the 9th May 1218, already advert: 
ed to, it is elear that Liyakat whoalone was 
disputing at that stage as regards the right of 
the Musammat, relinquished his olaim, if any, 
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and agreed to be bound by the Civil Court 
desree and consequently the dakhaldahan:. 
The fast that there is a diserepaney in the 
area entered in the dakhaldahani as 8 bighas 
and that entered in the judgment as 2 bighas 
odd does affest the validity or effest of the 
dakhaldahani with respeat to the 8 bighas, 
No Court has any power to question if, far 
lesa a Criminal Court. Asto the validity of 
the dakhaldahani with respect to the land 
covered by it, the remedy of any person affeot- 
ed by it lies in the Civil Court. 

Now, as to whether this dakhaldahant was 
or was not proved, the learned Sessions Judge 
has not given any reason in addition to what 
is given by the Magistrate and the view taken 
by the Magistrate with regard to this poiut 
is very much vitiated, A oareful analysis of 
the eritisisms advanced by the Magistrate 
against the asseptance of the evidence offered 
by Musammat Osiman as to her having obtain- 
ed delivery of possession through a Civil Court 
peon, will elearly show that there is no 
substance in any one of them. Theevidence . 
both oral and dosumentary is eonolusive as to 
her having been put in possession by the 
Civil Court. It is also in agreement with 
the subsequent events in the history of the 
litigation between the parties. I have refer. 
red to the compromise arrived at between the 
parties in the oriminal oase in May 1919, 
The ooeurrenee in that case must naturally 
have taken plase before the dakhaldahani in 
favour of Hari Ram effested on the 8th May 
1919. The proeeedings under sestion 144 of 
the Criminal Prosedure Code, whish were 
started upon the report of the Polise of the 
25th November 1919, do notat all affest her 
inasmueh as she was not a party to the pro» 
esedings. The proseeding under section 145 of 
the Code, whieh also was started on the same 
report, was desided on the 10th Marsh 
by the Magistrate that she was a nesessary 
party, because she was a purehaser in exesu- 
tion of a mortgage deeree. An application 
against that order was rejected by a Divi- 
sion Bensh of this Court on the 16th March, 
Exhibit 19, The proseeding under seetion 
145 thereafter with respect to 8 bighas 
proceeded between the Musammat as the first 
party and Hari Ram and Ziauddin as the 
second party. It terminated with an order 
of the Magistrate, dated the 25th May 
1920, attaching the property in dispute 
but that order was set aside by this Oourf 
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with the recommendation that it was open to 
the Magistrate to institute another proseeding 
under sestion 145 in ease of an apprehension 
of a breach of the peace. 

_ Thus, the order of the 25th May in whioh 
the Magistrate says that he was unable to 
some to a definite eonelusion as to whieh 
of the sontending parties was in possession, 
does not affect the  aetual possession of 
Musammat Osiman based upon the Civil 
Court dakhaldahani of the llth May 1918. 
The -prosesution, at least, has failed to prove 
their possession over the entire land in 
dispute, The defense slaimed that the actual 
oseurrenos took plass on the plot of 8 
bighas. Neither the Magistrate nor the 
learned Sessions Judge has some to any 
definite finding upon the point, and overrule 
this plea and definitely hold that the oacur- 
renee did not take plase on the 8 bigkas plot 
but took plase upon some other portion of 
the entire 20 bighas. The defense in the 
written statement gave the number of the 
plot, so that it was very easy to forth with 
some to a definite finding. The learned 
Government Advosate has sonseded that 
there is nothing to show on any side as to 
whether the oosurrense took plase either 
on the 8 bighas plot or on some other 
portion of the land. If so, the aseused 
are entitled to a benefit of doubt and it 
must, therefore, be presumed that the osour- 
renge took plase on the portion of land 
claimed by Musammat Osiman as in her 
possession on the basis of her dakhaldahani, 
The prosecution have at least failed to prove 
their possession over this land or to have 
grown the erop in question. 

The question, therefore, is, whether the 
Magistrate was entitled to make the order 
of the 2nd Desember in the proseeding 
under sestion 144 of the Code of Criminal 
Prosedure upon the petition of Hari Ham 
to whieh the Musammaé was not a party, 
directing the Police to see that Hari Ram’s 
party may be allowed to go to the land and 
eut the erop, Sastion 144 has been misused 
in the present ease, The order of the Magis- 
trate does not at all eome within the purview 
of that sesiion, The learned Government 
Advosate has failed to show that the order 
of the Magistrate of the 2nd Dasembar is 
justified by any provision in the Code or 
any other law. Eyen if it be & valid order, 
it was of no eífest so far as Musamma 
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Osiman was sonoerned, The order is ulira 
vires, It is an illegal order and is also 
highly prejudicial, The Magistrate, without 
any enquiry as to who actually grew the 
erop, bad absolutely no right to direst a 
partieular person to take possession of the 
land and to arm that person with the 
Polise foree in order to eut and remove 
the erops from the land which, aoesording 
to the previous history of the litigation, was 
full of eomplieation. If tke order of the 
Magistrate was ulira vires it is clear that 
the Police sonstables were deputed and the 
Polise Offieers did not derive any lawful 
authority from this order to allow the first 
party to eut and remove the erop from the 
land. Musammat Osiman and, therefore, the 
acoused, were justified in preventing the 
eutting, and removal of the erop and, aesord- 
ing to the version of the prosecution set forth 
at the outset of the judgment, itis slear 
that some bundles of paddy were also removed, 
There was, therefore, a alear right of private 
defense of property available to the aseused 
acting on behalf of Musammai Osiman, Bes- 
tion 99;Indian Penal Code, has obviously 
no applicetion to the present case, inasmush 
as there was no want of jurisdistion in the 
Magistrate to pass the order on the strength 
of .whieh the Polise Offisers were having the 
erops aut on behalf of the somplainant. 
In the ease of Bisu Haldar y, Probhat Ohunder 
Ohuckerbutty (4) it was pointed out that 
the words in section t9 ‘not strictly 
justifiable by law," as stated in Mr, Mayne’s 
Commentary on Criminal Law, seotion 225, 
Seem to point to cases where there is an 
excess of jurisdietion, as distinet from a 
complete absence of jurisdiation, to eases 
where the offieial has done wrongly what 
he might have done rightly, not to sases 
where the ast could not possibly have been 
done rightly." 


The aforesaid view was applied with 
respect to a sharge under section 147 where 
the eommon objest of the unlawful assembly 
was said to be to resist the exesution of 
a legal process, namely, to resist the Polise 
Sub-Inspestor in exeouting the searah war- 
rant of arrest. For similar view, a referenaa 
may be made to the oases of Adhar Midday 


(4) 6 C. L. J. 127; 6 Or, Tas J. 38; 11 C. W. N, 
836, 
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v. Empress (5) and Mangobind Muchd- v. 


Empress (6). The sase of Bhola Mahto v. 
Emperor (7) and M. angobind Muchz v, Empress 
(6) are eases where the orders were well 
within the powers and jurisdiction but they 
were only defeetiveiu form. These sages 
have no applioation to. the present ORBE, 
The right of private , defense in the present 
0AEG was, therefore, not deprived by virtue 
of sestion '99, Indian Penal Code, simply 
because the Poliee constables were there with 
an illegal and unjustifiable order of the Magis. 
trate and were taking active part in the 
removal of the crop from the land, In any 
0880, the lands | were attached. 


a therefore, hold that the assusced oom- 
mitted .no offence in the present ease and 
that they were well within their rights in 
preventing the orops from being removed 
and, but for the injuries caused to the party 
of the eomplainant, if was not possible for 
them to preserve their property inasmuch 
as the removal of. the erop had already 
eommeneed and would have sontinued unless 
and. until these-persons were prevented from 
enrrying out their ast of removal. As a 
matter of .fact, the accused did not sause any 
serious hurt, all the injuries being of a 
simple nature and, apparently, they. had self 
eontrol and bad ooa aed themselves within 
legitimate bonnds and used only so muoh forse 
aS was néaessary-to preserve’ their property, 
The right of private defense was,- therefore, 
nob exoeeded, ; 


The resultis, that the convietions of, and 
the sentenees passed upon, all the asoused 
Bre ‘get aside. This sase has «ome to this 


Court in various ways and the history of 
the litigation has already been set forth 
though’ not fully. It is a fit sase where 


the Magistraté.ought to have onse for all 
decided the case under sestion 145 and left 
the others to seek their remedy, if any, in a 
Civil Court. This has-not-been done although 


the dispute has been going on for a oonsider- 


able length of time. 
"x Conviction set aside. 


125; ; 2 Or. L, J. 18, 
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OALOUTTA HIGH COURT. 
OgRIMINAL APPEAL No. 577 ov 1920. 
November 26, 1920. 

Present : —Sir Lanselot Sanderscn, KT., 
Chief Justise, and Justiee Sir Asutosh 

Mookerjee, Kr. 
RAJA KHAN AND ANOTHER— ÁPPELLANT 
versus 
EMPEROR—Responpent. 


Abetment—Principal offence not substantiated—Con- 
viction for abetment, whether legal. 

Where a person is charged with having com- 
mitted an offence, and another As charged with 
having abetted him in the commission thereof, and 
the prosecution fail to substantiate the 'commis- 
sion of the principal offence, there can be no con- 
viction for abetment, 


Oriminal appsal against a desision of the 
Sessions Judge, Khulna, dated the 6th 
August 192). 

Babu Sachindra Prosad Ghose (for Moulvi A. 
K. Fazlul Huq), for the Appellants. . 

Mr. M. Ashrof Ali (Daputy Legal Rsmem. 
braneer), forthe Crown. 

JUDGMENT. 

Sanperson, O. J.—This ia an appeal by 
Raja Khan and Cherak Ali Akon. “The gist 
of the ease was that one Torap Ali-was guilty 
of sheating by personating one Sabdar Faraji, 
and using his name on a sureby.bond, The 
sharge against Torap Ali was that he wen the 
prineipal in the case and the charge against 
Raja Khan and Oherak Ali Akon, the two 
appellants, was that they abetted by being 
present at the personation which is alleged 
to have baen committed by Torap Ali. Torap 
Ali has been aequitted by the Jury ; and, 
therefore, if must be taken thatthe ease 
against him sould not be substantiated. The 
learned Judge did not tell the Jury that the 
first thing that muat be desided was, whether 
the alleged offence had been sommitted by 
Torap Ali, and he omitted to tell them that 
unless they found that Torap Ali was guilty. 
of the offenee Raja Khan and Ohersk Ali 
Akon sould not be found guilty of abetting 
that ofenses Having regard to the omission 
to which I have referred in the Judge’s sum. 
ming up, I think the oonvietion of these two 
men must be set aside. Consequently, this 
appeal must be allowed and tho sonvietion 
of, and the sentenee passed on, these two 
appellants must be set aside. If either, of 
them is in Jail he must be released ;. if 
on bail, his bond must be discharged. ` 


Mooxsrvax, J.—lI agree so cay, tel ees Y 
Appeat-.allowed, 
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OUDH JUDICIAL COMMISSIONER’S 
OOURT. 
SECOND Oivin Apprat No. 242 or 1920. 
December 23, 1920. 
Present : — Mv. Lindsay, J. C, 

OUDH BEHARI SINGH AND ANOTHER— 

PLAINTIEFS— ÁPPELLANTYS 
versus 

SURAJ BALI-—DzrF£gNDANT —HESPONDENT. 

Hindu Law—Joint family—Alienation by manager 
—Suit to set aside alienation by subsequently born 


80n— Limitation, commencement  of—Limitation Act 
(IX of 1903), Sch. I, Art. 144. 


It is no doubt the law that, although a plaintiff 
was notin existence at the time a certain aliena- 
tion was made, he is entitled to maintain a suit to 
challenge the legality of a transfer made by an 
ancestor provided it appears that, at the time 
the transfer was made, there was in existence 
a member of the joint family who was or who 
would have been entitled to challenge the transfer 
on the ground that he had not been a consenting 
party. But the right to challenge an alienation on 
the ground that it was not madefor legal necessity 
is a right which comes into existence as soon as 
the alienation is made and is available at once to any 
member of the joint family, who, being in existence at 
‘that time, has not consented to the alienation. 
Therefore, limitation begins to run from the date 
of the alienation, and, inasmuch as no fresh cause 
of action. accrues to a subsequently born son, a 
suit by suoh son to challenge the alienation must be 
brought within the original period of limitation. [p. 
802, col. 1.] 

Appeal from a deeree of the Diastriot 
Judge, Fyzabad, dated 2lst May 1920, 
oonfirming that of the Subordinate Judge, 
Sultanpur, dated 13th September 1919, 


Mr. A, P. Sen, for the Appellants. 
The Hon’ble Pandit Gokaran Nath Misra, 
for the Respondent, 


,JUDGME NT.—The only question for 
discussion in this appeal is, whether or not 
the plaintiffs’ suit was barred by limitation. 


The lower Appellate Court has held that 
it WAS 80 barred. 


In order to appresiate the matter at 
issue, the following fasts must be stated. 
‘One Sheo Ratan Singh, who was the great. 
‘grand-father of the plaintiffs, died in the 
.year 1909. On the 13th of July 1900 Shen 


Ratan Singh had made a mortgage of certain | 


property in favour of Suraj Bali who is the 
‘defendant-respondent in this appeal This 
mortgage was a mortgage for ninety years 
and was with possession, It’ seams to be 
admitted that the property was ancestral 
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‘that the plaintiffs 
'auseeed and that, asa matter of law, their 
'elaip was barred. It isnot to be doubted 


£01 


property of the family of whish Sheo Ratan 
Singh at that time was head. 

At the time thia dooument of mortgage 
was executed there were in existences Thakur 
Singh (a son of Sheo Ratan Singh) and ona 


- Ram Bharose Singh, the son of Thakur Singh 


and the father of the present plaintiffs. 
Admittedly, the plaintiffs were not in exist- 
ence at the time this mortgage was made, 

The plaintiffs have brought this suit in 
the year 1917 attacking the mortgage, 
whish was made by their great-grand-father, 
Sheo Ratan Singh, on the grounds whioh 
are usually put forward with regard to such 
mortgages, namely, that it was made with- 
out authority, and was not binding upon the 
joint family. The question, therefore, to be 
considered ie, whether this suit brought in 
the year 1917 was within time, the alienation 
which it is sought to impeash having taken 
lase in the year 1 OO. : 
à The plaintiffs slaimed that by birth they 
acquired an interest in the joint ancestral 
property of the family and that, on the 
atrength of the acquisition of that interest, 
they were entitled to bring this suit, The 
view taken by the lower Appellate Court 
was that the suit, having been brought after 
twelve years from the date on whieh the 
alienation was made, was barred. 

The learned Judge treated the case as 
being one to whieh Article 144 of the Sehedule 
to the Limitation Ast applied, and held 


‘that the mortgagee was entitled to set 


up a right qua mortgagee whieh had 
become established by twelve years’ eon. 
tinuous adverse possession from the date 
‘of the mortgage-deed. But the plaintiffs 
‘say that, as soon as they came into ex- 
istenoe and besame by bicth entitled to a 
‘share in the joint family property, they 


‘aoquired a right to attack this alienation, 


‘whieh had been made by their great-grand- 
father. ; M 

After hearing sonsiderable argument on 
both sides I have some to the sonalusion 
were not entitled to 


that the two plaintiffs as soon as they 
were born acquired a right in the joint 


'ansestral property of the family whieh was 
in exiatense at the time of their birth. 


So far as this mortgaged property is 
eonoerned, the only interest in it whieh af 
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the time of the plaintiffs’ births was in 
existence was that intereat whieh usually 
goes by the name of the cquily of redemption. 
A mortgegce interest had been carved out of 
tbe property snd was out of possession of 
the family at the time the plaintiffs were borr, 

Jt is no doubt the law that, although a 
.pleintiff was not in existence at the time 
a certain alienation was made, he is entitled 
to maintain a suit to challenge the legality 
of a transfer made by ananaestcr provided 
‘it appears that at the time the transfer was 
made there was in existence a member 
of the joint family who was or who 
would have been entitled to challenge 
the transfer on the ground that he 
had not been a consenting party. But 
it appears to me that the right to challenge an 
alienation on the ground that if was not made 
for legal necessity is aright whieh oomes into 
existense as scon as the alienation is made 
and is available at onee to any member of 
the joint family, who being in existenee at 
that time, has not sonsented to the aliene. 
tion, I cannot admit the argument that 
every person who is born into the family 
afterwards acquires a fresh right to attaok 
an alienation which, it is alleged, was 
made for purposes nof binding upon the 
family. If that argument were to be 
allowed, there would really be no rule of 
limitation to govern eases of this kind. 

It is argued that these plaintiffs here, 
although their father, Ram Bharos Singh, 
was in existence at the time this aliena- 
tion was made, do not in any way olaim 
under him but same by their own right 
into a share of the ancestral family prc» 
perty and that no doubt is oorreot. But, 
as I have pointed out, at the time these 
plaintiffa were born the joint ancestral 
interest in the property, now in dispute, 
‘sonsisted merely of a right of redemption. 
It is not sorrest*to say that, by reason 
of their being born into this family, these 
plaintifis acquired a fresh right of suit for 
the purpose of attacking an alienation 
whioh was made by their great grand father 
before they were born. A number of 
authorities were sited before me, but I rely 
upon a ruling of their Lordships of the Privy 
Conneil whieh is reported as Ujagar Singh v. 
Fitam Singh (1). There, in disougsing the 

1)4 A. 120; 8 I. A. 160; 4 Sar, P, C*J.. 276; 
5x6 8) 679. 4 Sar, P, Cod. 275; 2 Ind, 
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rights whioh aeerued to a person who 
was bern into a joint Hindu family it 
was held that birth into a Hindu family 
did not confer upon the person so born 
apy right to bring a euit, the reason 
being that a right to bring 9 suit to 
challenge sn alienation of the joint family 
properly was in no sense a share in the 
ancestral estate of the father. 

As the sage stands, it appears to me 
that a cause of action to shallenge this 
alienation made in favour of the mortgagee 
in the year 1900 eame into existence in 
that year and ihat no fresh eause of 
action acerned thereafter to any other 
perecp. If a suit was not brought upon 
that cause of action within 12 years from the 
date from which it aesrued then it is no 
longer entertainable, I hold that the plaint- 
iffa Lere were not entitled to ray that a 
fresh eause of action for a suit of. this 
kind &cerued to them from their birtb, 
The decision of the Conrt below, therefore, 
that the alaim is barred by limitation is 
sorreet. The appeal is dismissed with costs. 

Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Ovin Revision No. 98 or 1920, 
May 18, 1921. 
Present:—Juatice Sir P, C. Banerji, KT. 
BHAGWANT KISHORE —PrAINTIFF 
APPLICANT 
versus 
SANWAL DAS—DzrFENDANT— 


OrrosirE Parry, | 

Provincial Insolvency Act (III of 1607), s. 42—~ 

Receiver, whether aggrieved party—Appeal by Receiver, 
whether competent, 


A Receiver of an insolvent's; estato is not an 
aggrieved party and is not entitled to appeal 


‘against an order refusing to take action under 


section 48. of the Provincial Ipsolvency Act. His 


position is that of representative of the creditors. 


Civil revisicn fromanorder of the District 
Judge. Agra, dated the 28th April 1920, 
Mr. Baleshwart Prasad, for the Applicant. 
Dr. K, N. Kaéju, for the Opposite Party. 


Ladi 
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BABU RAM V, DEPUTY COMMISSIONER OF HARDOI, 


JUDGMENT.—In my opinion the view 
taken by the Court below is right. In this sase 
a Receiver was appointed and he applied to the 
Oourt under sestion 43 of the Provinoial 
Insolvensy Aot for the taking of prossedings 
against the insolvent for alleged malprae. 
tices. The Court went into the matter and 
desided in favour of the insolvent and 
refused to take nation against him. From 
this order the Reseiver appealed to the 
District Judge, as the order of the Court of 
first instanee was an order of the Judge of 
the OCourt of Small Causes invested with 
insolvensy jurisdietion. 

The learned Judge has held that the 
Heseiver is not an aggrieved party and is not, 
therefore, entitled to appeal. lagree with 
that view. The Reesiver is not an aggrieved 
party and does not reprezent tbe Crown. His 
position is that of representative of the 
ereditors. It has been held in Ladu Ram 
v. Mahabir Prasad (1), that a oreditor is not 
an aggrieved party and is not entitled to 
appeal against an order passed nnder section 
43. The same fprineiple applies to the 
present ease. I aeaeordingly dismiss the 
application with costs. 


Application dismissed: 
(1) 37 Ind. Cas. 996; 15 A. L, J, 81; 89 A. 171. 





OUDH JUDICIAL COMMISSIONER'S 
COURT, 
Civin Revision No, 97 or 1920. 
Desember 13, 1920. 

Present :—Mr. Lindsay, J. C. 
Lala BABU RAM —DzxrENDANT— 
APPLICANT 

l Versus 
Tas DEPUTY COMMISSIONER or 
HARDOI as MANAGER, COURT or 
WARDS, KAKRAULI ESTATE — 


PrAiRTIYF— OPPOSITA PARTY. 
Provincial Small Cause Courts Act (IX of 1887), 
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Jeh, Il, Art. 15—Suit to recover specific moveable 
property, whether cognisable by Small Cause Court. 


A suit for the recovery of specific moveable prop- 
erty falls within the scope of Article 15 of 
Schedule IL tothe Provincial Small Cause Courts 
Act, and is, therefore, excluded from the cognisance 
of a Small Cause Court, 
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Application against an order of the 

Additional Judge, Small 4Oause  Cour!, 
Lueknow. 

Messrs. A. P. Sen and Prabhu Dayal 


Rastogi, for the Applicant, 
Mr. N. N. Ghoshal, for the Opposite Party, 


JUDGMENT,—This is an applieation for 
revision of an order of the Additional Judge 
of the Small Cause Court, Lueknow. The 
plaintiff brought a elaim for the resovery of 
a gold abhain whieh had been pawned to tke 
defendant. The sase for the plaintiff was 
that the debt whish was owing to the 
defendant amounted to Rs, 444, The defend- 
ant olaimed more alleging that, after the 
chain had beed pawned, further advanoees 
were made upon the sesurity of the pledge. 
The Court below deereed the plaintiff's alaim 
on payment of Rs. 444, and dirested the 
raturn of the article, 

It is pleaded here that the suit was not 
within the jurisdistion of the Small Cause 
Court. The plea was not taken in tha 
Court below as if ought to have been, buf 
there oan be no doubt that, having regard to 
Artiele i5 of the Sesond Schedule to tha 
Provinsial Small Cause Courts Aot, the suit 
was not sognizable by the Court of Small 
Causes. Being a anit for the recovery of 
apesifia property. It wasa suit for spesifie 
performanee, 

I think this applieation must, therefore, ba 
acsepted, The sum involved isa sonsiderable 
one and if the decision is allowed to stand the 
defendant is deprived of his right of appeal. 
I set aside the order of the Court balow and 
direst the Additional Judge of the Small 
Cause Court to return the plaint ta the 
plaintiff for presentation in the proper Court. 
No order as to costs, 


Reviston accepted, 


LP € 
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ALLAHABAD HIGH COUBT. 
First Üivin Appzan No. 388 or 1917. 
- February 1, 1921. 
Present :— Mr. Justiaa Ryves and 
Mr. Justice Gokul Prasad. 
MAGAN LAL-—-DEFENDANT—A PPELLANT 
versus 
MUHAMMAD Z[A-UD-DIN Certirioatep 
Goarba or AJODHYA NATH—P.atat vr 
— RESPONDENT. 
General Rules of Allahabad High Court, 191], 


Zh, XXI, v. l—Uosis, taxation of — Pleader's fees — 
Certificate of fees filed after decision, effect of, 


On the 18th May 1917 the Nazir of the Distriob 
Judge's Court obtained Letters of Administration 
on behalf of a minor, and was allowed a sum on 
account of Pleader’s fees, the application having 
been granted after contest, Objection was taken 
to the grant of such fees on the ground that pay- 
ment was made only after the decision of the 
case. It appeared that after the erder granting 
Letters of Administration the Nazir was allowed 
an extension of time to raise the money and pay 
the fees : 


Held, that the fee must be disallowed as, under 


rule 1 in Chapter XXI of the General Rules of 
‘1911 for Civil Courts subordinate to the High Court, 
such fee can only be allowed if the Judge is 
satisfied that it was paid before the commencement 
of, the hearing, and that a certifidate certifying 
. receipt of the fee by the Pleader was filed, and that 
the Court has no discretion to accept a certificate 
filed after the commencement of the hearing. 


First appeal isa a deoeision of the 
Distriet Judge, Allahabad, dated the 18th 
May of 1917. 

Mr. -Güleari Lal, for the Appellant. 

` Mr. N.:Upadhia; for the Respondent, 
_ JUDGMENT.—This appeal relates solely 
tothe question of aosts, An applisation on 
behalf of a minor for Lettera of Administra- 
tion to the estate of his father was filed by 
his guardian, the Central Nazir of the Distriot 
Judge's Court. Objeetions were taken by 
Magan Lial, the appellant before us, and after 
- sontest the applisatior was granted on the 
18th of May 1917, and the objestions were 
dismissed with eosts, Rupees 389 8.0 were 
allowed in the decree for sosts, which included 
Rs, 370 as Pleader’s fee,'and this was 
eharged against the other side, the objestor 
Mangal Lal. An applieation was made to 
the lower Oonrt by the objeetor, defendant- 
appellant, to amend the deeree by expunging 
the sum of Hs. 370, Pleadar’s fee, on the 
ground that, under the rules framed by the 
High Oourt, it was inadmissible, inasmush 
ag the payment had been made not only after 
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the first hearing but even after the desision 
of the oase. The learned District Judge 
disallowed this application, henoe this appeal. 
It is argued before us that the lower Court 
ought not to have ineluded the sum of 
Rs, 370 in the eosts against the objector. 
The fasts are as follows:—On the 22nd of 
May 1917, that is, four days after the desision 
of the applieation for Letters of Administra. 
tion, the Nazir applied to the Court for an 
extension of time to allow him to raise money 
to pay the Court fees and the Pleader’s fee. 
On the llth of June a mortgage of some of 
the minor’s property was sanctioned by the 
learned District Judge and a certificate was 
filed on the 15th of Jane 1917 showing that a 
sum of Rs. 370 had bsen paid to the Pleader 
on the 12th of June 1917. We find on 
referring to the resord thaton the 22nd of 
May 1917 the learned Distrist Judge resorded 
the following order— The Nazir is permitted 
t deposit stamps and pay Vakil’s fee and file 
a certificate. | shall be prepared: to receive 
an applieation to allow the  eosts against 
defendan's favourably.” There is another 
order, dated the 15th of June 1917, whioh runs 
as follows :—" Let ihe Pleader’s fee received 
(P sic) as costs. it was gertified in time 
beeause the plaintiff is a minor and the Nazir 
of thia Court is his guardian and he eould not 
pay the Pleader’s fee until he raised some 
money by mortgage.” It seems to us that, 
however, hard the esse may seem, it was 
beyond the jurisdiction of the learned Judge 
to allow this sum of Rs. 370, to be entered 
in the deeree as costs, The rule applisable 
is rule 1 in Ohapter XXI of the General 
Rules of 1911 for Civil Courts subordinate 
to this Court. That role lays down that a 
Pleader’s fee ean only be inoluded in a deoreoe 
in the costs when the Judge is satisfied that 
the fee was paid before ‘the sommensement 
of the hearing and that a sertifisalo as requir- 
ed by the rule oertifying reseipt by the 
Pleader of his fee had baen delivered to the 
Munsarim. There is a proviso to the rule 
whieh allows the Presiding Offiser for valid 
reasons to be resorded by him to aeeept a 
eortifieaté of feo fled after the time mention- 
ed above. 


This rule has been sonsidered by this Court 
in Bank of Bengal, Cawnpore v. Kalka Das 
(1), where it was pointed ont that “the 


(1) 9 Ind, Cas, 422; 8 A, L. J. 109; 83 A, 374, 
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proviso to the rule only gives a Court a 
discretion to acsepta sartifieate for fees filed 
after the commensement of the hearing, but 
it gives him no diseretion as to allowanse of 
& fee, on taxation, whish was not paid on or 
before the first hearing." That was a decision 
by a Divisional Beneh of this Court and 
exactly overs the ease. Under these siroum- 
stances, we must allow the appeal and amend 
the desree of the Court below by striking out 
the sum of Rs. 370 as Pleader’s fee from the 
memorandum of sosts in the deoree ineurred 
on behalf of the applieant-respondent, We 
make no order as to sosts in this appeal. 


Appeal allowed, 


LOWER BURMA OHIEF COURT. 
Ovit MisckLLANEOUS Appeat No, 103 
oF 1919. 
May 17, 1920. 
Present :— Mr. Justioe Maung Kin. 
U PAW— APPELLANT 
tersus 
N. R. M. A, CHETTY— RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. Qi—Execution of decree—Sale—Decree-holder pur- 
chaser— Judgment-debtor having no interest in property 
sold—Sale-proceeds credited towards decree, effect of. 


In the case of a sale by Court there is no 
warranty, express or implied, that the judgment- 
debtor has any saleable interest in the property, 
[p. 806, col. 1. 

If after the sale it is discovered that the judg. 
ment.debtor has no saleable interest in the prop. 
erty, the auction-purchaser can apply within 
thirty days, under Order XXI, rule 91, of the 
Civil Procedure Cede to have the sale set 
aside, and he wonld then be entitled to an 
order for refund of his purchase-money; he has no 
remedy by a. separate regular suit against the 
judgment-creditor to recover his purchase-money. 
In this respect a decree-holder purchaser is in 
the same position asa stranger purchaser. If on 
discovering that the judgment-debtor hag no sale. 
‘able interest in the property purchased he fails to 
get the sale seb aside under Order XXI, rule 91, of 
the Civil Procedure Code, and the amount of the 
sale-proceeds is credited towards the decree, 
he cannot ask the Court to treat the sale as a 
nullity and to allow him to execute his decree in 
respect of the sum represented by the sale-pro. 
ceeds, The decree must be regarded as having 
been satisfied to the extent of the amount of the 
anle-proceeds. [p. 806, col, 1.] 
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Mr. Bomanjt, for the Appellant. 
Mr. 8. N. Sen, for the Respondent. 


JUDGMENT.—This appeal arises out of 
an applieation made by the respondent, a 
Ohetty Firm, against the appellant, their 
judgment.debtor. Long before this applisa- 
tion, the Chetty Firm had obtained a mortgage- 
deeree upon sertain lands against the appel. 
lant. In due eourse, sertain property was 
sold by auetion in exeeution of the deeree, 
as being part of the mortgaged property. 
The Chetty Firm purehased it, after having 
previously. obtained leave of the Court to bid. 
After this, the Chetty Firm asked the Court 
to set-off the proseeds of sale of the property 
against the desretal amount. This was done. 
Subsequently, the Chetty dissovered that the 
land sold was not sovered by the mortgage, 
and that it did not belong to the mortgagor, 
the appellant. It appears that they made 
the diseovery long after the expiry of the 
time allowed for an applieation under the 
Civil Prosedure Code to set aside a sale on 
the ground that the judgment. debtor had no 
saleable interest in the property. So thay 
filed a suit to have the sale set aside. They 
failed besause it was held that, under the 
Civil Prosedure Code, no such mit lay. Then, 
on the 4th Deeember 1918, they made the 
present applieation for sale of the mortgaged 
property alleging that though the proceeds of 
the sale of the wrong property bad been 
set off against the deoretal amount, the 
applicants had not in fast been paid 
anything towards the deeree. The appel- 
lant judgment-debtor resisted this ap- 
plication on the ground that the Chetty 
must treat himself as having been paid to 
the extent of the sale proceeds of the prop. 
erty he bought, though if was not part 
of the mortgaged property. The lower Court 
held that the Chetty Firm, by being merely 
eredited on the resord of the ease with the 
proseeds. of the sale of the wrong property, 
sould not be held to have been paid to the 
extent of the sale.proseeds, as they did not 
get the property they bought. If the Chetty 
Firm were outsiders, what are ealled siranger 
purehasers, as distinguished from  deeree- 
holder purchasers, they would not have been 
able to resover the amount they paid for the 
property qxsept under the provisions of Order 
XXI, rule 91, This is quite elear from the 
ruling of a Bench of this Oaurt in. Soolayman 
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Oassim Singi v. S. S. A.O. Chetty Firm (1) 
where it was held that in the ease of a sale by 
Court there is no warranty, express, or impli- 
ed, that the judgment debtor has any saleable 
interest in the property that if after the 
sale it is discovered that the judgment- debtor 
has no saleable interest in the property, tbe 
auetion.purehaser oan apply within thirty 
days under Order XXI, rule 91, to have the 
tale set aside, and he would then be entitled 
io an order for refund of his purshase-money, 
and that he has no remedy by a separate 
regular suit against the judgment-ereditor 
to recover his purehase money. What is the 
remedy of a deeree-holder pursbaser who 
has failed to, or who sould not, by the bar 
of limitation, have the sale set aside under 
Order XXI, rule 91 ? Is he debarred from 
filing a suit to have the sale set aside, and to 
recover the money he paid? He must he 
held to be in the eame position as a stranger 
purshaser, Is he not then entitled to treat 
the sale as a nullity, and as being really 
infruotuousP His decree has, as a faot, not 
been satisfied. Inthe oase of a stranger 
purchaser, the purehaser having been debar- 
red from resorting to a regular suit, the 
deoree-holder and the judgment-debtor have 
the benefit of the sale-proeeeds. In the oase 
of the deeree.holder purehaser, & wrong 
property having been sold, he does not get 
any benefit out of the transaction. The 
judgment-debtor, of sourse, desires to bave 
the same benefi as he would have in the 
ease of a stranger purehaser. It may be 
contended that there is no justice, equity, or 
eommon tense in saying that the Chetty Firm 
should be treated as having reosived pay- 
ment towards the deeree, when in fact they 
have had no benefit at all, But the present 
ease cannot be distinguished from one where 
under similar sireumatanees, the desree holder 
has paid into Court the amount of the sale. 
proceeds, The fact that in this oase the 
proceeds were credited towards the deoree 
is due toa fortuitous oireumstanee. If the 
desree- holder had paid anah into Court they 
would never have had it refunded to them, 
I must, therefore, hold that whether there 
was a payment in eash, or a book.entry in 
respest of the purehsee, the result must be 
the same, In either case the learned Counsel] 
for the sprellant urged ikat the dcsree- 


' (1) 62 Ind, Cas, 174;12 Bur, L. T. 211, 
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holder purshasers in this ease should not 
be placed in a better position than a stranger 
purohaser. The wrong property was sold 
through the fault of the desree-holder, and if 
it had been purshased by a stranger, and 
he had made the dissovery that if was not 
the judgment.debtor's property too late, the 
deeree-holder would have been benefited. In 
the reverse ease, it would not be unjust to 
hold that he should suffer the loss. I entirely 
agree with this sontention. For these reasons, 
the appeal is dismissed with eosta. 


Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Execution FigsT APPEAL No. 98 cr 1920. 
May 7, 1921. 

Present : —Mr. Justice Stuart, 
MADHUSUDAN DAS —Jupa senrt- 

Destor—-APrELLANT 
versus 
BIRJ LAL —DszocgrsE- HOLDZR 


— RESPONDENT. 

Limitation Act (IX of 1903), Sch. I, Art. 182— 
Civil Procedure Code (Act V of 1908), s. 141— 
Appeal to Privy Council—-Parties to pay their own 
costs—Application for restitution, nature of —Limita- 
tion, 


Where in an appeal to the Privy Council the 
parties are directed to pay their own costs, an 
application by the appellant to recover the costs 
paid by him in pursnance of the decree of the 
High Court, is an application to enforce an order 
of His Majesty in Council, although it falls within 
the provisions of section 144 of the Civil Procedure 
Code, and, as to limitation, is governed by Article 
182 of Schedule 1 to the Limitation Act, 


Exeeution first appeal from a dearee cf 
the Subordinate Judge, Bareilly, dated the 
12th December 1919. 

Dr. M. L, Agurwila, for the Appellant. 

Mr. P, N. Banerji, ior the Respondent, 

JUDGMENT .—Musammat Inda Kunwar 
was plaintiff in a suit against Brij Lil. The 
Trial Court deoreed her suit in part. The 
High Court in appeal desreed the whole. The 
Privy Counoi! upheld the desision of the High 
Court with a modifiestion in one particular. 
Under the deeres of the High Court Inda 
Kunwar had realised the costs from Brij Lal, 
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while in the Privy Counoil it was diraoted that ` 


the parties should bear their own costs both in 
the Privy Counsil and in the High Court. The 
result of this was, that Inda Kunwar had to 
restore to Brij Lal the costs of the High Court 
whioh she had resovered from him. Inda Kuv- 
war is now dead. She was represented first by 
her husband, Madhusudan Das,and on his death 
18 now represented by his son, Damodar Das, 
Brij Lal made an application for restitution of 
the sosts whioh he had paid to Inda Kunwar 
as the sosts incurred in the High Court and 
whioh she had obtained from him. An ob- 
jeotion was made by Damodar Das that appli- 
cation was time-barred. The application was 
made more than three years but lesa than 
twelve years from the date of the dearee of the 
Privy  Couneil The lower Courts have 
applied Artisle 183 of the Limitation Aet 
(First Schedule, Ast 1 X of 1908) and held that 
the applisation was within time. Damodar 
Das eontests this desision in execution first 
appeal  lagree with the lower Courts that 
this applisation of Brij Lal is an applieation 
to enforce an order of His Majesty in Counsil, 
The learned Counsel for the appellant has 
painted ont to me that the matter falls under 
the vrovisions of sestion 144, Ast V of 1908, 
It does fall under the provisioms of that segs 
tion hot this does not alter the fast that the 
pericd of limitation is twelve years, a3 it is an 
application to enforce an order of His Majesty 
in Couneil, It ean be nothing else, The only 
authority for the resovery of the aoste whish 
Brij Lal paid to Musammat Inda Kunwar is 
the order of His Majesty in Oounsil. "There 
14 no other authority for their recovery. This 
thus is an applieation to enforee that order. 
I dismiss this appeal with ooste. Brij Lal has 
made a orcss objeetion that the lower Court 
has not allowed him suffisjent eosts. I find on 
the faeta that the amount of costa due to him 
is Rs. 998 and not Rs. 1,128. I, therefore, dis- 
miss hia eross-objestion. Brij Lal will pay his 
own osta of the eross objestion and those of 
Damodar Das. Damodar Das wil pay his 
own oosts of the appeal and those of Brij Lal, 
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PATNA HIGH OOURT. 
APPEALS FROM OntaGrimaL Dzcrses Nos, 25, 54 
AND 55 or 1918, 
April 14, 1921. 
Present; —Mr. Justise Das 
and Mr, Juatise Ross. 
AÁPPEAL FROM ORIGINAL Deorse No, 25 
or 1418} 
Shatth ABDUL RAHIM -DEFENDAN T= 
APPELLANT 
versus 
Musammat BAR iR A— PLAINTIFF — 
RESPONDENT, 
APPYAL FROM ORiGINAL Dacree No, 54 
or 1918 . 
Shaikh ABDUL RAHIM-—PLAINTIFE — 
APPELLANT 
versus 
Shaikh IBRAHIM AND OTHERS—DREFENDANTS 
— RE3PONDENTS., 
APPEAL FROM ORIGINAL Decree No, 55 
or 1918 
Shaikh ABDUL RAHIM-—PrAINTIFE-— 
APPELLANT 
vUGYSUS 
Musammat BIBI BARIRA ANd OTHERS 
~~ De FEN DARTS— RESPONDENTS, 
Majority Act (IX of 1875), 8. 8— Guardian, ap. 
pointment of- Cancellation of certificate, effect of 
Majority, age of —Guardians and Wards Act (VIII of 
1890), ss. 41 (4^, 48— Discharge of guardian, order 
as io, whether can be inferred—(uardians, position 
of—Title of third person, whether can be set up— 
Limitation —Arbitration proceedings, whether suspend 
limitation —Estoppel, plea of, 


Where once a guardian of a minor has been 
appointed the age of majority of the minor is 
postponed to twenty-one and the merc-fact that 
the certificate of guardianship is subsequently 
cancelled makes no difference [p. 808, col. 1.] 

An order by the Court discharging a guardian 
from his liability must be an express order, It 
cannot be inferred from the mere fact that the 
Court has said nothing atall as to the accounts 
which a guardian is bound to render as to his 
dealings with the ward’s properties. [p. 859, col, 1.] 


A cerüilieated guardian who has accepted the 
position ofa trustee by virtue of nu order passed 
bya Court of law cannot be heard to say that 
he did not do his duty hat let the properties 
remain under the mauagement of somebody else, 
Lp. 810, col. t] 

A guardian cannot without taking his discharge 
and giving up possession seb up as against the 
costui que trust his paramount title or the para. 
mount title of a third person (p 810, col. 2] 


more fact that there is an arbitration 
before an arbitrator does not and 
oust the jurisdiction of the Civil Court, 


Th» 
pending 
cannot 
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Therefore, the fact that a dispute has been 
referred to arbitration does not suspend the opera- 
tion of limitation. [p. 812, col. 2.] 

The rule of estoppel is a rule of evidence and 
eae be pleaded with sufficient clearness. [p. 809, 
col, 2, 


Appenls from a decision of the District 
Judge, Mczufferpore. 

Aprgat No. 25 or 1918. 

Mr. Saiyid Muhammad Tohar, for Mr. 
Fakhruddin, for the Appellant. 

Messrs, Purnendy Narain Sinha 
Hasan Jan, for the Respondent. 

Apprats Nos. 54 AND 55 or 1918, 

Mr. Khurshead Husnain, for the Appellant, 

Messrs, Surnendu Narain Sinha and Nofas 
Ohandra Ghosh, for the Respondents. 

JUDGMENT. 

Das, J.—These three analogous appeals 
arise out of three suits and it will be sonveni- 
ent to dispose of them by one judgment, First 
Appeal No. 25 of 1918 arises out of Suit 
No. 391 of 1915, which [was instituted by 
Musammat Bibi Barira, the respondent, 
against Shaikh Abdul Rahim, the appellant. 
That was a suit foran aecount of the dealings 
of Abdul Rahim in respeot of the properties 
whieh were of the plaintiff and of whish 
Abdul Rahim was the certificated guardian, 
First Appeal No, 54 of , 918 arises out of suit 
No. 177 of 1916 whieh was instituted by 
Shaikh Abdol Rahim against Shaikh Ibrahim, 
the husband of Musammat Bibi Barira, and 
others. That was a suit for adjustment of 
joint assounts and for recovery of a sum of 
“Rs. 4,834-5.0 against the defendants. 
First Appeal No. 55 of 1918 arises out of Snit 
No. 178 of 1916, whieh was instituted by 
Shaikh Abdul Rahim against Musammat Bibi 
Barira and others for adjustment of aecounts 
and for resovery of Hs, ?,774.6.11 against 
Musammat Barira, There is little doubt that 
the two latter suits are the answer of Shaikh’ 
Abdul Rabim to the suit instituted’ by Musam- 
mat Bibi Barira for aeeounta, It will be son. 
venient first to disposeof Appeal No. 95of 1918. 

It will appear that one Shaikh Ahmadullah, 
who died in Kartick 1302, bad five ehildren 
by his first wife, vis, Bibi Kaniz Fatima, 
Abdol Rabim, Abdul Wahab, Abdal Aziz and 
Muhammad Yasin. On the 15th of February 
1€91, in sonsideration of a dower debt of 
Ra. 4,00, alleged to be due by him to his first 
wife Shaikh Ahmadullah exeonted a sonvey- 
anoe in respeot cf a:rtain properties in favour 
of his fy. ohildren by his fist wife of whom 


and 
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Muhammad Yasin was one. Muhammad 
Yasin died in 1891, leaving as his heirs his 
father, Shaikh Ahmadullah, his mother, Musam- 
mat Bibi Makhduman, his widow, Musammat 
Bibi Makhdumzadi and his daughter, 
Musammat Barira, the plaintiff in the action 
and the respondent in the appeal before us. 
On the 20th of January 1893 Shaikh 
Ahmadallsh, Musammat Bibi Mukhduman 
and Musammai Bibi Mukhdumzadi exeout- 
ed a eonveyanse of the share inherited 
by them from Muhammad Yasin in favour of 
Musammat Barira. Musammat Barira there- 
upon besame entitled to the entire share 
which was of her father and whieh her father 
got under the deed of sconveyanee from his 
father, Shaikh Ahmadullah. 

On the 14th of Desember 1891 the ap- 
pellant applied, under the provisions of Act 
VIII of 1890, in the Conrt of the District 
Judge of Muzaffarpur, for a sertifieate of 
guardianship enabling him to aot as the 
guardian to the person and properties of tbe 
plaintiff. The applisation, whieh was verified 
by the appellant himself, states that the 
minor was entitled to sertain properties 
whieh were all specified in the schedale 
annexed to the petition, The Court made an 
order appointing the appellant as the guar- 
dianto the person and properties of the 
plaintiff. It also appears that the appellant 
applied in the Land Registration Department 
for registration of the plaintiff’s name under 
his guardianship in respest of the properties 
whioh esma to her from ber father, 
Muhammad Yasin, and got an order in terms 
of the prayer of his petition. On the 27th of 
June 1903 Musammot Mukhdumzadi, the 
mother of the plaintiff, started a proceeding 
in the Court of the Distriet Judge of Tirhoot 
for the eaneellation of the sertifieate of 
guardianship granted by that Court to the 
appellant and for an order salling upon the 
appellant to furnish and file in Court, 
assounts of income and expenses of the minor. 
Jt appears that the Court never went into the 
acsounts but on the 12th of January 1904 it 
passed anorder terminating the guardianship 
of the appellant. The plaintiff in this aetion 
elaims an aceount of the dealings of the 
defendant with her estate as guardian from 
the 3rd of November 1891 up to the 12th of 
January 1964. . 

The written statement filed by the appellant 
raices various teehnioal and legal points but, 
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in my View, it dissloses no defense whatever 
on the merits, First, it is said, that the 
action is barred by limitation. Now the 
plaintiff was born on the 13th of September 
1891 and as anorder was passed under the 
provision of Aot VIII of 1890'appointing a 
guardian to her person snd properties she 
did not attain majority until the 12th of 
September 1912, Butit was argued befofe 
us that asthe Court danselled the certificate 
of guardianship granted to the appellant, the 
respondent attained her majority not in her 
twenty-first year buf in her eighteenth year, 
This is opposed to authority, Xt is suffieient 
to refer to the ease of Jaraomull (Jagon Ram 
Marwart) v. Mahadeo Prosad Sahu (1). In the 
next plase, it was argued that sestion 48 of Aot 
VIII of 1890 isa bar to the maintainability 
of this nation. Sestion 48 is as follows: 
“Save as provided by the last foregoing 
gestion and by sestion 622 of the Code of 
Civil Prosedure, an order made under this 
Aet shall be final and shall not be liable to 
be sontested by suit or otherwise.” ' lt is 
eoneeded that the ease does not fall within 
the exeeption provided in the sestion. lt 
is argued that, in diseharging the defendant 
from further acting as the guardian to the 
person and properties of the plaintiff, the 
Oourt impliedly deelared him to be dissharged 
from his liabilities and that, assordingly, suoh 
an order is final and is not liable to be sontest- 
ed. In my opinion the argument is wholly 
unsubstantial. It was no doubt open to the 
Court to pass an order under gestion 4l, 
elause (4), of the Guardians and Wards Aat, 
deslaring the defendant to be disebarged from 
his liabilities save s&s regards any fraud 
whish may subsequently be dissovered ; but 
it seema to me that tuah an order must be 
an express order. it cannot be inferred from 
the mere fact that the Court has raid nothing 
atall as to the acsounts whieha guardian ig 
bound to render as to his dealings with the 
ward's properties. There is a case direst in 
dum case c£ Nabadwipa Chandra Saha 

Jugol Dasi Dassya (2). The argument 
based on section 48 of the Aob must assord. 
ingly be overruled. 


It was next urged that the plaintiff ia 
estopped from claiming an aseount from. the 


(1) 1 Ind, Cas, 724; 86 C. 768; 180. W., N. 
643. 
(2) 7 Ind, Cas, 214; 16 O, L. J, 57, 
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defendant. There is no doubt a perfestly 
vague and general allegation in the written 
statement, but the defendant does not aonde- 
asend to state "why and under what eiroum: 
stanses acaso of estoppel arises. The rule of 
estoppel is a rule of evidence and ought to bo 
pleaded with sufficient sleatness. But that had 
not been iti this dase, bit as the pdint has beri 
ürguéd it is just as well to deal with it, —— 

The learned Vakil has based his entire 
argument on sertain letters alleged to have 
been written by the plaintiff to the defendant, 
These letters, whieh any Solicitor might have 
written to any alient, but which are alleged 
to have been written by Musammat Bibi 
Barira to her unsle, are Exhibit P series, All 
these letters state that she has entire sonfi- 
dense in her unele and that her husband was 
ereating all sorta of trouble and they ask the 
defendant not to give up the sontrol over the 
properties, The plaintiff denies ever having 
written these letters. They do not, in my 
opinion, read like letters written bya parda» 
nashin Muhammadan girl of tender years to 
her guardian. But assuming that they were 
in faet written by her to her guardian I do 
not see how they ean raise an estoppel against 
her. The whole prineiple of estoppel is based 
on altered siraumstanses. Now, what is the 
representation made by her in these letters 
to the unele ? How has the unele relied 
upon these statements and shanged his posi- 
tion or rather altered his position by relying 
upon the statements made in these letters ? 
It is not suggested that the unele shanged 
his position as a sonsequence of the repre. 
sentation made to him by the plaintiff in 
these letters aud, in my opinion, no question 
of estoppel ean possibly arise in this case, 
The argument on this point must aesordingly 
fail. 

Inow some to the substantial point that 
has been argued before ns.*It is argued by the 
learned Vakil that, asa matter of faet, so long 
as Ahmadullah lived, there was no estate at 
all whieh was of Musammai Barira and assord. 
ingly tbe defendant sould not possibly have 
asted as the guardian of the plaintiff so long 
at leastas Ahmadullah was alive. It was 
suggested that Exhibit 21 and Exhibit 28 
were steps in an elaborate seheme to defeat 
The 
argument is; that Ahmadullah did not want 
to part with his possession over the proper. 
ties during his lifetime but that he wanted ta 
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have a family settlement so as to avoid dis- 


putes that might arise between his children 
after his death and acsordingly he entered 
into an arrangement set out in Exhibits 21 
and 28, whieh was not to take effeot during 
his life time. A short answer to this argu- 
ment is, that a question of this nature eannot 
be raised in an action for aesount between 
the ward and the guardian, It may be that 
Ahmadullah did, asa matter of faot, enter 
into an elaborate ‘deviee to defeat the provi- 
sion of Muhammadan Law, bat that question, 
if it ean be raised at all, aan only be raised in 
a properly eonstituted aetion and only after 
the defendant has diseharged himself from 
his liability to the plaintiff, The point, how- 
ever, was not taken in the written statement. 
There is undoubtedly a suggestion in the 6th 
paragraph of the written statement that the 
allegations made in paragraphs 2 and 3 of 
the plaint are denied ; but that is only juste 
suggestion and the point has been elaborated 
in the argument before us by the learned 
Vakil appearing on behalf of the appellant. 
The point in the written statement is that, sc 
long as Ahmadullah was alive, the properties 
remained under his management and oonse- 
quently it is impossible for the defendant to 
render any account of the rents, issues and the 
profits arising from the properties whioh were 
` of Musammat Barira. An answer to this argu- 
ment is, thata sertifioated guardian who has 
accepted the position of a trustee by virtue of 
an order passed by a Court of Law will not 
be heard to say that he did not do his duty but 
let the properties remain under the manage- 
ment of somebody else, That position will not 
be tolerated for a single moment. And if that 
be the position taken by the defendant, the 
Court will be entitle to direot that the aecount 
as against him be taken on the footing of 
wilful default and | neglest, that is to say, an 
aosount of money whish not only same into 
his hand but whish would have some into his 
hand but for his wilful default and neglect, 
If he did not take any steps to reduse into 
possession the properties whieh were of 
Musammat Barira then there was, undoubtedly, 
wilful default and neglest on his part and the 
Oourt will be entitled to pass a dearee for 
assount on the footing of wilful default and 
neglect and that isthe deeree which Mr, 
Dhavle has substantially passed ' against the 
defendant, it was argued before us that an 
aesount on the footing of wilful default and 
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neglest sannot be dirested unless a ease for 
sush an asoount is made outin the plaint. In 
my view such a sase undoubtedly has to be 
made out in the plaint and even if it were not 
so made out, upon the written statement 
itself, the Court is aeompetent to direst an 
assount to be taken on thatfooting. But so 
far as the other argument is sonserned, 
namely, that the propertiss were virtually the 
properties of Shaikh Ahmadullah, in my 
opinion, that question eannot be raised in this 
action. Nothing is so well-settled as this, 
that a person in a fidusiary position sannot 
withoat taking his discharge and giving 
up possession set up as against the cestus 


que trust his paramount title or the 
paramount title of a third person, This 
rule is of universal application and is 


withont any exseption whatever. I may, 
profitably in this sonneation refer to the 
very pregnant statement of the law in the 
ease of Attornney-General v. Munro (8), 
"Now, I apprehend it to be eonformable 
to the principles of equity and to the 
course of desisions in this Court, as well 
as in the Court of Chanaery in Ireland, to say 
that, where a person knowingly and expressly 
asquires the possession of property as a 
trastee merely, or, being in possession, 
makes himself, by contract, expressly and 
without qualifisation, a trustee cf it, he 
cannot, upon any notion of remitter cr 
otherwise, be allowed eífestually to assert 
against the trust, at least as a defendant 
in a suit seeking the performance of the 
trust, any title (paramount and adverse to 
the trust) whieh he. may himself have. 
That he is wholly and finally to lose the 
benefit of that title, I do not say; but he 
must assert it (if at all) without deriving— 
he must assert it so as not fo deriva—any 
advantage for it from the possession whieh 
he has as trustee, or had in that 
eharaster.” The same view was expressed 
by Sir John Romilly in the ease of 
Newsome v. Flowers (4). In that case the 
learned Master of the Rolls referred to the 
analogous law between landlord and 
tenant where a tenant is not entitled to 


(8) (1848) 2 De. G. & Sm, 122 at p. 163; 64 E. R. 
55 at p. 73; 12 Jur, 210; 79 R. R. 13!. 

(4) (1881) 30 Beav. 461; 64 E. R, 953; 81 L. J. Oh, 
29; 7 Jur. (N. s.) 1268; 6 L, T.1(x, 8.) 670; 10 W, Ro 
26; 192 R, R, 863, 
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dispute the title of the landlord exoept 
after making over the possession of the 
land to the landlord. Exactly the same 
prineiple appl:es to a aare of this nature. I do 
not suggest fora moment that the guardian 
is nob entitled to olaim hostilely to the 
ward but he ean only do so after he ha3 
discharged himself from his liability to 
account and not before that. In my view, 
therefore, the elaborate argument whioh 
has been advanced before us on this point 
must be overruled. 

The last argument was as to the form 
of a&seount that has been dirested by the 
learned VDistriet Judge. It is suggested 
‘that Musammat Barira should Lear one- 
fourth of the joint expenditure of the 
family. The learned District Jadge overrul. 
ed this argument as monstrous and in- 
equitable. I entirely agree with the learned 
District Judge. Then it was suggested that 
the appellant ought to have a sredit fcr 
Hs. 800 whieh he is alleged to havespent 
in recovering Musammat Barira’a properties, 
I was considerably impressed by this argu. 
ment when it was advaneed but on sonsidera- 
tion I have some to the sonelusion that the 
argument is wholly  unsubstantial It is 
quite true that if, at the time when the 
guardian accepted office, some properties 
of the minor were in the possession of a 
third party and if the guardian then by 
his industry and by the expenditure of 
his own money brought the properties into 
his possession he would undoubtedly be en- 
titled to recover as against the minor the 
money spent by him in so reeovering the 
property. But this is not the sase hore. 
Here, while the guardian was acting as 
the guardian of the minor, & sollusive 
astion was brought, as a result of whieh 
Musammot Barira was wholly deprived of 
all the properties, At that time the ap- 
pellant h&ppered to be on a pilgrimage to 
Messa. The suit was filed while the ap- 
pellant was in Mouziffarpur but it appears 
that the collusive deoree was passed while 
he was away on a pilgrimage to  Meaooa. 
It seems to me that be had no business 
whatever to go away without making proper 
provision for the protestion of the minor, 
If he did that and if he bas been daesived 
by somebojy else, then he has got his 
remedy against that somebody else. Bat 
as between the minor and the guardian 
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he was liable in respest of the losa sustained 
by the minor and he  sannot alaim to 
resovor as against the minor the eosta 
ipourred by him in resovering the 
property for the minor. In my view 
the judgment and desres passed by the 
learned District Judge is right and ought 
to be confirmed. I must dismiss this appeal 
with aosts. 

l now.cometo First Appeal No. 54of 1918 
and First Appeal No. 55 of 1918, The point: 
isa abort one and if ig this :—~whether the 
learned Judge was right in dismissing 
these snits on the ground that they are 
barred by limitation? The suits were filed 
on the 3rd of May 1916, They are auits for 
adjustment of family accounts. The allega- 
tions in the plaint are that after the death 
of Ahmadullah all his song lived jointly up 
to Mogh 1304 when Aziz, one of the brothers, 
separated. After that the others continued 
to live jointly up to 6th of Magh 13810 
when the descendants of Wahab separated. 
There was, therefore, a somplete disruption 
of the family by the 6th of Magh 1310. 
The suits are suits for assounts whieh are 
governed by Artiele 120 of the Limitation 
Ast. The starting point for a suit gevern- 
ed by Artiele 120 of the Limitation Aot is 
“when the right to sue acerues.” Now, it seems 
to me that a right to sue asernes whenever 
& person besomes olothed with a legal 
oharaster entitling him to a relief whioh 
a Court of law is competent to grant. 
Now, if there was a somplete disruption 
of the family on the 6th of agh 13!0 
then tke plaintiff beeame elothed with that 
legal oharaeter on that date and in my 
view the right to sue acerued to him on 
the 6th of Magh 1310 whieh sorresponda 
to the 19th of January 1903. If that 
view be taken the action is olearly barred 
by limitation. . 

But it was urged by Mr, Khurshead 
Husnain that there were certain arbitration 
proseedings pending before a aertain arbi- 
trator and that, aesordingly, the right to 
sue remained in suspense. It is not argued 
that the ease falls within sestion 14 of 
the Limitation Aot, but it is urged that 
the plaintiff sould not have some to a 
Court sesking relief when the  identieal 
matter was penling before the arbitrator. 
In a ease of this nature the proper test 
to apply is, whether the plaintiff sould 
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have brought an aetion in a Civil Court Sebedule of the Code, Now, in my view 

notwithstanding the fast that there wasa that establishes that the mere fast that 


proceeding for arbitration pending before an 
arbitrator. Sapposing the pluintiff had brought 
süeh an action on the 20th of January 1903: 
sould tha defendant have taken the plea that 
thé Civil Couft had no jurisdidtion to 
bhtettaih the ation besañse identisally 
the same matter was pefididg  Defoto 2 
eertain arbitrator. If it be held that such 
a plea would be available to the defendant, 
then it must follow that the right to sue 
remained in suspense until the arbitrator 
made his award, 

The point has been. debated in various 
@ases in the English Courts and the point 
fas put very tersély by the Lord Ohan- 
sellor in these words: “A right of aetion 
has aserüed, and it would be against the 
poliey of the law to give an effeet 
to an &greement that sueh & right should 
not be enforced through the medium of 
the ordinary Tribunals” Cooke vw. Cooke (8). 
In the ease of Doleman & Sons v, Ossett 
Corporation (6) the point was elaborately 
diseussed by Fleteher Moulton, L. J. He 
game to the  6onelüsion that “neither a 
general agreement to submit disputes to 
arbitration, nor the esnbmission of the 
dispte in question to a partienlar arbitrator, 
nor even the pendenoy of an arbitration 


thereon, sould be pleaded in answer 
to a selaim in an aation.” That was 
the old law and the Legislature by 


the Oommon Law Prceedure Acts introduo. 
ed the mashinary whieh is now provided 
by sestion 4 of the Arbitration Aat, 1899, 
and that maehinary is this; wherever there 
is an agreement to refer a matter to 
arbitration or where an arbitration is 
aotually pending and an aation is brought 
in the Civil Court, section 4 of the 
Arbitration Ast; 1899, gives the right to 
the defendant to apply for stay of the 
suit until the disposal of the arbitration 
proceeding and in a proper ease, the Court 
does, in fast, stay sueh suits, Now we 
have in the Civil Procedure Code a pro. 
vision analogous to  seetion 4 of the 
Arbitration Ast, 1899. That provision is 
to be found in paragraph 18, Seeond 

(5) (1867) 4 Eq. Cas. 77 at p. 86; 36 L. J, Ch. 180; 
15 W, R. 981. - 


(6) (1912) 8 K. B.257; S1 L, J. K, B, 1092; 107 
L. T, 581; 10 ds P, 457; 10 L, G, R, 916, 


there is an arbitration pending before an 
arbitrator does not and eannot onst the 
jurisdietion of the Civil Court. In my 
opinion, therefore, the fast that there was 
an arbitration proceeding before an arbi. 
frator did not suspend the operation of 
limitation, The time began to run from 
the 19th of January 1903 and the plaint- 
if’s suits were undoubtedly barred by 
limitation, I, therefore, dismiss both these 
appeals with sosta. 

Ross, J,— I agree 


Appeals dismissed, 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
Sxcoxp Orvin Arrear No. 198.or 1919, 
May 6, 1921. 

Present :—Justice Sir P. O. Banerji, Kr, 
Mr. Justise Tudball and Mr. Justice Stuart. 
RAGHUNANDAN RAI—PiAINTIFF— 
APPELLAYT 
Versus 
RAGHUNANDAN PANDE AN» OTHERS 


—- DEFENDANTS — RESPONDENTA. 
Transfer of Property Act (IV of 1882), s. 60— 
Redemption Tender, when to be made—Suit for 
redemption, maintainability of, without tender. 


Section 60 of the Transfer of Property Act does 
nob provide that a tender of the mortgage. 
money should be made as a: condition precedent 
us dd institution of a suit for redemption. [p. 814, 
COL. i. 

A suit may be brought without such tender, but 
redemption will not be allowed unless the amount 
found or declared to be due to the mortgagee is 
paid or tendered within the time fixed by Court. 
[p. 814, col. 1.] 

Second appeal from a deeree of the 
Additional Subordinate Judge, Ghazipur, 
dated the 14th Desember 1918. 

Dr. M. L. Agarwala, for the Appellant. 

Mr. Haribans Sahat, for the Respondents. 

JUDGMENT.—This appeal arises ont of 
a suit for the redemption of a mortgage 
made on the 20th cf Dasember 1865. It 
was & usufruetuary mortgage aud it provides 
that the usufruat should be appropriated in 
lien of interest, and that the prinsipal 
amount seenred, vís., Rs, 375, would ba paid 
on the last day of Jeth 1280 Fasli, (1873.) 
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The plaintiff instituted the present suit 
on the allegation that the defendant had eut 


down trees existing on the mortgaged pro- 


perty; that the valas of the trees out down 
by him exeeeded the amount of the mort- 
gage; that the mortgage had thus been dis- 
sharged— and that a further sum was payable 
to him by the defendant. He aecordingly 
elaimed possession of the mortgaged pro- 
perty and the further sum which he alleged 
to be due to him. In the alternative 
he prayed that, should the Court find any 
sum to be due by him, adesree for redemp- 
tion should be made eonditional upon his 
paying that sum to the defendant. 


The suit was resisted on various grounds. 
It was denied that any trees existing on the 
land which belonged to the mortgagor had 
been eut down but it was asserted that the 
trees ent dowr were the trees of a grove 
planted by the mortgagee after the mortgage. 
It was also alleged that there was a subse. 
quent mortgage effeoted in 15-6 by the mother 
and guardian of the plaintiff, and that, 
under that mortgage, a large sum was due 
to the mortgagee and the payment of this 
sum was a sondition upon the performance 
of which redemption sould take place. A 
further plea was raised to the effest that 
under a contract between the plaintiff and the 
defendant the defendant had planted trees and 
that when redemption took plase eompensation 
should be made for the value of the trees. 


The Court of first instance found the 
plaintiff’s allegation as to the outting down 
of trees existing on the mortgaged property 
at the time of ihe mortgage was untrue, 
It found that the trees eut down had been 
planted by tbe mortgagee and that he was 
competent to sut them down. On the other 
‘questions raised that Court desided mainly 
against the defendant and it made a deeree 
for redemption sonditional upon the payment 
of Rs, 375, the principal amount of the mort- 
“gage. 

Upon appeal by the defendant the 
lower Appellate Court same to the same 
eonelusion as the Court of first instanee in 


regard to the sutting down of the trees; 


but it held that as some mortgage-money was 
still due to the defendant and that the afore- 
said sum had not been tendered’ or paid 
before the suit was instituted, the suit 


sould not be maintained and it dismissed ` 
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it without trying the other questions whieh 
arose in the sase, 

From this desision of the lower Appellate 
Court the plaintiff has preferred this appeal. 

The question which we have to deside is, 
whether tender or payment sf the mortgage. 
money is a condition precedent te the institu. 
tion of a suit for redemption of a mortgage. 
On this point the rulings of this Court are 
not ip harmony. Of the numerous sasea 
desided on the point the following have been 
cited to us:— 

Narsingha Singh v. Achhatbar Singh (1), 
Muhammad Ali v. Baldeo Pande (2), Muham- 
mad Mushtag Ali Khan v, Bankey Lal (3), 
Hait Singh v. Behari Lal (4) and Bans: v. 
Girdhar Lal (5). Whilst in some of these 
eases it has been held that previous tender or 
payment is essential, the opposite view has 
been taken in others. 

We do not deem if nesessary t5 sonsider 
these rulings in detail. Wo think that, for 
the purpose of determining the question 
whish we have to decide in this ease, we 
must look to the provisions ‘of section 60 
of the Transfer of Property Aot. That sec- 
tion deelares that the right to redeem is the 
right tc require the mortgagee to give up 
the mortgaged-property and the mortgage- 
deed upon tender or payment of the mortgage- 
money when the time for payment df the 
mortgage-money has arrived; and a suit to 
enforee this right is deslared to be a suit 
for redemption. The sestion only defines "a 
right to redeem" and provides that it is a 
right to require the defendant to surrender 
the mortgage-deed and, where the mort- 


 gagee is in possession, to give up possession of 


the mortgaged property, and this right oan 
be enforeed if after the time for redemption 
has arrived the mortgage:money has been 
tendered or paid. The seetion.does not lay 


down the seonditions upon whieh a suit for 


redemption ean be instituted, In some of 


‘the rulings to whieh we have referred above 


the provisions of the sestion do not appear 
to have been sonsidered from this point of 
view, and the distinction between a right 


(1) 22 Ind. Cas. 539; 86 A. 36; 11 A. L. J. 1004, 
(2) 84 Ind. Cas, 188; 38 A. 148; 14 A. L, J. 55, 
(3) 55 Ind. Oas. 991; 42 A. 420; 18 A. L. J. 440, 
(4) 69 Ind. Oas, 92; 43 A, 95; 18 A. L. J. 947. 
(6) A. W. N, (1894) 148. 
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to redeem and a right to bring a anit for 
redemption does not appear to have been 
observed. All that seetion 60 provides, there. 
fore ig what constitutes the right of redemp- 
tion and there is nothing in the seetion 
whieh requires that a tender of the mortgage. 
money should be made as & oondition prese- 
dent to the institution of a suit for redemp- 
tion, This would in many oases be impos- 
sible, for instance, if a plaintiff says that 
the mortgage was discharged from the 
usufruot and the defendant, the mortgagee, 
asserts that a large sum is still due to him, 
it is impossible for the plaintiff to tender to 
the defendant any partienlar sum unless an 
aesount of the mortgage has already been 
taken. This single instanes shows that the 
tender of the mortgage-money sannot be a 
oondition presedent to the institution of a 
suit for redemption, In the suits in whioh 
the plaintiff alleger, as he does in the present 
ease, that the mortgage has been dissharged, 
the question will be whether the plaintiff's al- 
legation is true or whether any partieular sum 
is still due to the mortgagee. If the Conrt 
finds that some money is due to the 
mortgagee the Court will, under the provisions 
of Order XXXIV of the Code of Civil Prooce- 
dure, make a desree for redemption subjeot to 
the payment of the money so found due on or 
before a partieular date. The mortgagor will 
then be bound. to pay the mortgage-money 
on or before that date, or to tender it into 
Court; and if he does so he beaomes entitled 
‘to redeem the mortgage and take possession 
of the mortgaged property. if he is 
not already in possession, What sestion 60 
requires is, that, without payment or tender 
of the amount due upon the mortgage, the 
mortgagor will not be entitled to redeem and 
for this purpose it is not neeessary that a 
tender of the mortgage-money should have 
_ been made before the institution of the suit. 
In our opinion a suit may be brought for 
redemption of a mortgage without tendering 
the mortgage-money to the mortgagee but 
redemption will not be allowed unless the 
amount deslared by the desree to be due to 
the mortgagee be paid or tendered on or be- 
fore the date fixed by the Court in its 
decree. 

In this view, the Coart below was wrong in 
dismissing . the anit. on the ground that a 
tender of. the mortgage-money, or suoh por- 
tion of it ae was due, had not been made, 


INDIAN OASES, 


‘and 1863, 


[1921 


and its desision on the point must be set 
aside, ! a 

Instead of remanding the ease to the 
Cours below we have thought it proper 
to sonsider the other points whieh arose 
in the case. The first is the amount of the 
mortgage of 1886 alleged to have been made 
by the plaintiffs mother during his minority 
in favour of the mortgagee, That mortgage 
was for a sum of Hs, 1,999, of whieh Rs. 95, 
was alleged to have been reseived in gash, 
The Oourt of first instance stated in its 
judgment that no evidense had beau produa- 
ed to prove that theré was any nesessity for 
borrowing this Rs. 95, and the learned Vakil 
for the respondent has not been able to draw 
our attention toany eredible evidensa upon 
the point. The balance of the amount 
secured by this mortgage eonsisted of three 
sums of money due upon three simple bonds 
exesnted by the father of the present plaint- 
iff. Those bonds were exeeuted in 1865 
In each of those bondsa date is 
fixed for redemption; but there is a further 
sondition that if the amount was not re-paid 
on those dates it should be paid before re- 
demption of the usufrustuary mortgage, 
The effect of this last mentioned sondition 
seems to us to be this, that if the executant 
of the thrse bonds sould not discharge the 
amounts sesured by them on the dates 
spesified in each of those bonds he would 
have a further period for the re-payment of 
those sums and that period would expire at 


some time prior to the date upon whioh the 


usufrusiuary mortgages was to be redeemed, 
Under the terms of the  usufruetuary 
mortgage the date of redemption of 
that mortgage was the 30th of Jeth 
1980 Fasli, (č. e, 1873). Therefore, the 


latest date on whish the three bonds sould be 


dissharged was Jeth 1873, The mortgage 
exesuted by the plaintiffs mother was in 
1886. Therefore, the debt due under the 
three prior bonds, to whieh we have referred, 
had besome time-barred when the mortgage 
Jast mentioned was exeeuted. Sush a mort- 
gagee would not be to the benefit of the 
plaintiff minor and, therefore, it is not bind- 


ing on him. As valid necessity for Rs, 95, 


out of the consideration was not proved and 
as the remainder of the debt, whioh might 
be treated as an antesedent debt, had be- 
some time-barred, the mortgage of 1886 was 
not a mortgage whieh sould, in any way, be 
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enforced against the plaintiff and for which 
the plaintiff would be held to be liable, 
Therefore, the Court of first instanoe was 
justified in refusing to give effect to that 
mortgage. 

The only other point is the planting of 
a grove by the mortgagee, It has been 


found, and it is not disputed, that trees have 


been planted. In the written statement 
reliance was plaeed upon an alleged sontrast 
between the parties. "That was found against 
the defendant. In the appeal which the 
defendant preferred to the lower Court he 
did not rely on the contract but his sonten- 
tion was two-fold, he urged that the plant- 
ing of the trees was an improvement to the 
mortgaged property and that for that im- 
provement the defendant was entitled to be 
compensated. His other eontention was that 
he should be allowed to out down the trees 
and remove them and that the plaintiff 
should not have the benefit of the trees, We 
do not think that the planting of these trees 
eould be deemed to be an improvement of 
sueh a nature a8 to entitle the defendant 
to olaim aompensation from the plaintiff but 
he has certainly the right to take away 
the trees and the plaintiff seannot benefit by 
the trees whieh have been planted by the 
defendant. The defendant will be entitled 
to remove the trees as prayed for by him 
in his memorandum of appeal to the lower 
Appellate Court. 

The result is, that the appeal is allowed, 
the deoree of the Court below is set aside 
and a deeree is granted in favovr of the 
plaintiff for redemption of the property 
elaimed on payment of Ra. 375 within 
three months from this date, subject to the 
eondition that the defendant will be entitled 
to remove the trees planted by him within 
three months from the date of the payment 
of the mortgage money. The plaintiff will 
geb his costs in all Courts ineluding, in this 
Court, fees on the higher seale, 

Appeal allowed, 
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MADRAS HIGH COURT. 
Civin Revision Petition No. 339 
or 1919, 

July 28, 1920, 

Present :—Mr. Justise Seshagiri Aiyar. 
NAGU REDDIAR —Pk&TITIONER 
tergua 
VEERAPPA MUDALIAR AND ANOTHER— 
PLAINTIFF AND Drcgkg- HoLpER— 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr, 2, 53 (6)—Decree, attachment of, without notice to 
judgméent-debtor— Decree — satisfied —Judgment-debtor, 
right of, to have satisfaction entered up— Person attach. 
ing decree, whether can object, 


Where a decree is attached, but notice of the 
attachment is nob given to the judgment-debtor 
bound by the decree, as required by rule 53 (6), 
Order XXI, of the Civil Procedure Code, and he pays 
the amount of the decree to the decree-holder, he 
is entitled to have satisfaction entered up under 
rule 2 of that Order; and it is nob open te the 
person who attached the decree to question the 
E up of satisfaction of the decree, [p. 816, 
col, 2. 


Petition, under sestion 25 of Aot IX of 
1887, praying the High Court to revise an 
order, dated the 18th Desember 1918, of the 
Conrt of the Subordinate Judge, Tutisorin, 
in Civil Miseellaneous Petition No. 544 of 
1918, in Samal Cause Suit No. 97 of 1918. 


FAOTS appear from the judgment. 


Messrs. T, V. Muthukrishna Atyar (with him 
Mr. A. Swaminatha Atyar), for ihe Petitioner, 
—The attaohment of the deoree by the rə- 
spondent, i. e., deoree- holder in Small Cause 
Suit No. 982 of 1917 in the lower Court 
does not affest the entering up of satiafao- 
tion by the judgment-debtor as a result 
of the arrangement between himself and 
the deeree-holder. The only person who 
sould objest to it is the  deoree-holder. 
If he waives his slaàim the attashing 
sreditor eannot question it. See Subbiah 
Pila: y. Alliar Rowther (1). Here there was 
no notice to the judgment-debtor of the 
attachment. 


. Mr. K, S8. Ramabhadra Atyar, for the 
Respondents.—In Subbiah Pillai v. Alliar 
Rowther (1). satisfastion was actually 
recorded, Here there is only a petition for 
entering up satisfaction. The attashment does 
prevent the adjustment and the latter cannot 


' (1) 2 Ind, Cas, 628; 5 M. L, T, 72, 
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prevail. See observations of Abdur Rahim, J., 
in Kuppusami Iyer v. Kuppusamt Iyer (2). 


JUDGMENT,— This is an application by 
the judgment.debtor in Small Oause Suit 
No. 97 of1918 onthe file of the Subordinate 
Judge's Court of Tutisorin to reeord satis- 
faction, In Small Cause Suit No. 932 
of 1917 the second respondent before me 
obtained a deores against the deeree holder 
in Small Cause Suit No. 97.of 1918. The 
decree of the first respondent against the 
petitioner was dated 9th April 1918. The 
second respondent applied for attashment 
of the deeres in Small Cause Suit No. 
97 of 1918- on the 10th April 1918. "The 
order was made on the 22nd April 1918. The 
petitioner's ease is that without knowledge 
of the attachment he paid the, amount to 
the deeree-holder on the: 25th: May 1918 
and obtained a receipt therefor. He files the 
receipt in Court and asks that saütisfaetion 
may be entered, 


The deoree-holder in Small Cause Suit 
No. 97 cf 1918 does not appear to oppose 
this applieation for  satisfaetion. It is 
opposed by the deeree-holder in Small Cause 
Suit No. 932 of 1917 on the ground that 
there was payment by the judgment- 
debtor and that the -transastion was 
a aollusive one between, the deeree-holder 
and the judgment-debtor, The lower 
Court has eome to the eonslusion that no 
payment was made. There is no finding 
that the reseipt prodused is not genuine. Upon 
that question there is the uncontradicted 
evidence and I am not’ prepared to agree 
with the learned Vakil for the sounter- 
petitioner that this matter should be re. 
‘mitted for a finding by the first Court. 
There ean be no doubt that if no notioe was 
given of the aftashment under Order XXI, 
rule 53, elause 6, of the Civil Prosedure 
Code the attachment eannot affect any trange 
aotion whieh may be entered into between 
the judgment-debtor and the desree-holder. 
My attention was drawn by Mr. Swaminadha 
‘Aiyar to OrderX XI, rule 2, of the Civil Prose. 
dure Code which suggests that the only party 
who is competent to objest to the resording 
of satisfaction is the deerse-holder. The 
language of the Order lends support to 


M 48 Ind. i 109, (1918) M, W. N.. 874; 24 M, 
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this contention. It is also supported by a 
desision of this Court in Subbiah Pillat v. 
Ailiar Rowther (1) where the learned Judges 
say that it is open to a deorse-holder 
to give up his elaim altogether and if 
satisfaction is entered up, it will not be 
open to the attashing oreditor to question 
the transaction, Mr. Ramabhadra Aiyar 
has tried to distinguish this ease on the 
ground that in that oase there was an 
astual resord of satisfastion, whereas this 
is an applieation to enter up satisfaction, 
1 do not see how the distinstion in any 
way affects the principle to be applied, 
Under Order XXI, rule 2, of the Civil 
Prosedure Code if the deeree-holder does 
not objest, the Court is bound to enter 
up satisfaction. No doubt, if before the 
alleged payment an interest has been 
secured to a third party under the desree 
the judgment-debtor will ba subjeot to all 
the equities enuring to the person to whom 
suoh an interest has accrued. That prin- 
eiple has algo been resognised in the deotsion 
quoted before me. Therefore, I must hold 
that, unless it san be shown that prior to 
the date of the alleged payment, an interest 
was sesured to the second respondent by 
virtue of his attachment, it is not open 
to him to question the entering up of 
satisfaction of the dearee in Small Cause Suit 
No. 97 of 1918. 

The learned Vakil for the petitioner has 
suggested that there is no evidence to 
show that there was any notice given to 
the judgment-debtor, That is a matter 
whish ean be easily ascertained by a 
referense to the proseedings relating to the 
attashment. I must, therefore, ask the 
lower Oourt to return a finding on the ques- 
tion whether the petitioner in this ease 
had notiee of the attashment, either through 
Court or otherwise. For this purpose the 
Court san send for the records of the ease or 
admit. any. dosument that may be prodnoed 
in‘ support of the  eontention on either 
side. No fresh oral evidence is permitted. 
The finding will be submitted in six 
weeks and seven days are allowed for 
objections, 

In persuanse of the order eontained in 
the above judgment the Subordinate 
Judge of Tutisorin submitted the finding 
that the petitioner had no notice of the 
attachment, 
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. The Civil Revision Petition soming on 

for final hearing this day after the return 

of .the finding: of the lower Court upon 

the issue referred by this Court for 

trial, the Oourt delivered the following 
JUDGMENT, 

I had held already thatif the judgment. 
debtor had no notics, the adjustment will 
uot be affested by the fast that there wasa 
prohibitory order, A dietum of Sir Abdar 
Rabim, J., in a case reported as Kuppusami 
Iyer v. Kuppusamt Iyer: (2), has now 
baen brought to my notice by ‘Mr. Rama- 
bbadra  Aiyar, whish seems to take a 
different view. I had not this ease before 
me at the last hearing. Oldfield, J., does not 
appear to have soneurred with Sir Abdur 
Rahim, J., on this question, 

Having regard -to the language of Order 
XXI, rule 53, olause 6, I am not satisfied 
that my view is wrong. I must, therefore, 
refuaa to allow this question to bs re-opened, 
I assept tbe finding .and direct that satis- 
faction ba resorded as prayed for, The peti- 
tioner is entitled to his sosts here and in the 
Court below. 

“Ms O P, 
rx Petition allowed, 


AN 
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‘ + LAHORE HIGH. COURT. 
Givin Reviston Parros No, 694 or 1920, 

February 15,-1921, 

. Present :—Mr, Justice Wilberforoe. 
SHIB DAS -Deere HOLDER 
— PETITIONER 
; versus 
RAM NATH—Jupauent-Dasror 
—RESPONDENT, . 

Enecution 
attachment successful—Regular suit decided in favour 
of  decree-holder— Revival of original attachment— 


Limitation Act (IX of 1908), Sch, I, Arts. 181 and 182 
— Fresh attachment application—Limitation, 


Where an intervenor's ‘objection to attachment 
of property onthe ground of title succeeds, but 
subsequently the decree-holder's regular suit is finally 
decided against the objector: if'the final decision 
of the suib in favour of the decree-holder eperates 
to revive the original application for attachment, 
no question of limitation arises, But if the decree- 


92 


INDIAN OASES, 


. on 10th January 1917. 


of decree—Atiachment—Objection to. 
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holder’s success does nob operate to ravive the 
original application for attachment, and the decree. 
holder has to make a fresh application, the fresh 
application is governed by Article 18l and not by 
Article 182 of Schedule I to the Limitation Act, 
[p. 818, col. 1.] 

Bonomali Rai v. Prosunno Narain: Chowdhury, 23 
C. 829; 12 Ind. Dec, (N.s) 651; Ram Chandra 
Marwari v. Mudeshwar Singh, 38 O, 1168; 10 C. W. N. 
978; Ali Ahmad Khan v. Bansidhar, 1 Ind. Oas. 951; 
8l A. 367; 6 A, L. J. 484; Mul Chand v. Muhammad, 2 
Ind. Cas. 76; 45 P. R. 1909; 66 P. L. R. 1909; 68 FP. 
W. R. 1909, followed, ° 

Mihr Jang Khan v. Faizulla Khan, 154 P. R, 1890, 
distinguished, 


Petition, under section 44 of Ast VÍ of. 
1918, for revision of the order of the Senior 
Subordinate Judge, Lahore, dated the 8th of 
June 1520, affirming that of the Munsif, Second 
Class, Lahore, dated the 19th February 1920, 
dismissing the applioation for exesution. 

Lala Tirath Rom, for the Petitioner. 

Lala Daulat Ram, for the Respondent. 


_JUDGMENT.—In Mareh 1913 Shib Das, 

the present petitioner, obtained a deeree for 
Rs. 348 against Pandit Ram Nath and 
immediately afterwards attashed his house 
in execution, One Vidya Dhar objested to 
the exesution on the ground of his title in 
the house and the objestion was suseessful 
and the applisation for execution was dismiss- 
ed on 22nd August 1913. Prolonged 
proceedings to sontest the order of the 
Exesuting Court then commenced. Plaintiff, 
the present petitioner, first obtained a desree 
from a Munsif on the 15th June 1915. The 
Distrist Judge reversed the Munsif’s desree 
It was, however, 
restored by the Chief Court on 19th’ June 
1918, The desree-holder put in another 
applisation for execution on 12th May 1917. 
After his suesésa in the Chief Court he took’ 
serious measures against the house attashed, 
The judgment-debtor, however, again objest- 
ed on the ground that the application of 
19th May 1917 was time-barred, and this 
contention has been upheld bg the two 
lower Courts on the authority of Mikr Jang 
Khan v. Fatzulla Khan (1). 

Against this deeision the desree-holder has 
put in an applieation for revision, and his 
Counsel urges that the desree in the regular 
suit obtained from this Court on 19th June 
1918 opsrated' jo ravive the original attash- 
ment. In support of his arguments Oounsel 


(1) 154 P, R. 1899, 


3 


„page 583, to this effeot. 
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for the petitioner relies first on Mulla’s Civil 
Procedure Code, page 612, and on Rustomji’s 
Law of Limitation, 2nd Edition, page 583, 
Both of these authorities are in favour of the 
petitioner's contentions and are based on 
many judgments of various High Oourte. 
The leading authorities are Bonomals Rat v. 


attashed to continue. I give the deoree- 
holder his sosts throughout these proseedings 
in all Courts. 

Petition accepted. 


Prosunno Narain Ohowdhury (2), Ram Chandra . 


Marwari v. Mudeshwar Singh (8) and Ak 
Ahmad Khan v. Bansidhar (4), An authority 
of this Court is Mul Ohand v, Muhammad (5). 
Mihr Jang Khan v, Faisulla Khan (1) is not 
on all fours with the present osse, as in that 
ense the objeetion of the intervenor was un- 
guecessful and was refused. Moreover, in that 
ease the question arising in the present suit 
was not eonsidered by the learned Judge. It 
is obvious to me that the law cannot sontem- 
plate that a deoree-holder should sontinue 
formal execution  proeeedings after the 
objection of an intervenor has been suecess- 
fal and during the continuation of a- regular 
sait with the intervenor. If the final success 
of a decree-holder in a suit of this nature 
operates to revive the original applioation, no 
question of limitation arises. Even if a deoree- 
holder’s sucsess does not operate to revive the 
original applisation, I am of opinion that an 
applieation made after a deeree obtained by 
the desree-holder is governed by Article 181 
and not by Article 182, There are numerous 
authorities in Rustomji’s Law of Limitation, 
The lower Oourts 
attempted to distinguish between sanes 
where the property attached was under 
mortgage to the deeree-holder and where the 


execution was in respect of a simple money 


desree. It is true that in Mul Ohand v. 
Muhammad (5) this point was mentioned as 
distinguishing that ease from the ease dis- 
sussed in Mihr Jang Khan v. Fateulla Khan 
(1), but there appears to me to be no substan- 
tial differense between the two eases, A de- 
eree-holder exesuting a simple money deoree 
isatliberty to proseed against the property 
of the judgment-debtor and is in no way 
bound to take steps against his person. 

' I aecept this petition for revision and order 
the exesution proeeedings against the house 


(2) 23 C, 820; 12 Ind. Deo. (x. s.) 651, 
(3) 33 0. 1158; 10 0, W. N. 978. 
(4) 1 Ind. Cas. 051; 81 A. 867; 6 AL, J. 434, 
8 P. W. R. 1909 | 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 660 or 
1919, 

July 20, 1920. 

Present: —Sir Asutosh Mookerjso, KT., Acting 
Ohief Justice, and Justioe Sir Ernest 

Fletsher, Kr. 
BHABANI NATH ROY 4NDOTHERS— 
DREFESDANIS—ÀPPELLANTS 
versus 


PURNA CHANDRA SARKAR AND OTBERS 


— PLAINTIFFS —RESPO «DENTS. 
Contract, unambiguous, evidence, whether admissible 
to vary terms of—‘Saranjami,” meaning of—Govern- 
ment revenue, whether included, 


Evidence of conduct is admissible for the con- 
struction of & putini contract if it is ambiguous in 
its terms. But where the terms of the contract 
are perfectly plain, evidence of conduct is not 
admissible to vary the terms of the agreement be. 
tween the parties. [ p. 819, col. 2.] 

The word '"saranjam?" ordinarily signifies collec. 
tion charges, The derivative meaning of the word 
is, relating or belonging to apparatus, materials, 
means of support or what is essential to any 
undertaking. [p. 819, col 2.] 

Where the agreement between a putnidar and 
the zemindar was that the former would pay a 
yearly rental of Rs. 1,001 “besides saranjami” 
(sewaya saranjami) : 

Held, that according to the terms of the agres. 
ment the putnidar was under no liability to pay 
the Government revenue. [p, 820, col. 1.] 


Appeal against the deoree of the Additional 
Distriot Judge, Pabna, dated tha 8th January 
1919, affirming that ofthe Subordinate Judge, — 
Sesond Court, Pabna, dated the 16th of 
April 1917, 


FAOTS appear from the judgment. 

Babu Dwarkanath Ohakravariy (with him 
Babus Bansori Lal Sircar, Surendra Ohandra 
Sen, Satish Chandra Stnha and Phanindra Lal 
Mottra), for the Áppellants.— Under the terms 
of the puint lease I am liable to pay the puint 
rent only tothe Zamindar, The terms of the 
puint lease are clear on the point, The agroa- 
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ment was that the puintdar would pay 
a yearly rental of 1,001 sicca rupees to 
the Zemindar besides saranjamt. The actual 
words used were sewaya saranjamt, ” The 
word " sew ya" may mean either "in addition 
to" or "with the exseption of," and “saran- 
jam?" ordinarily means sollestion sharges. It 
sannct mean Government revenue," So 
that the Courts below are slearly wrong 
in making me liable to psy the Govern- 
ment revenues also. If that had bean the 
intention of the parties, it would have 
been clearly stated in the agreement. The 
fast that I actually paid the Government 
revenue for many years under a misap- 
prehension, sannot saddle me with liability 
to pay the same, The sontract is une 
ambiguous so that evidence of eonduot is 
inadmissible to vary its terms. See 
North Eastern. Railway Oo. y. Hastings (1). 
Refers also to Xtransasht Debt wv. Ananda 
tials (2) and Néroi Chandra v. Harihar 

Babu Tarakeswar Pal Ohoudhuri, for the 

Respondent, —By the expression " gewaya 
saranjami” in the print eontraot, the parties 
evidently meant "besides or in addition to 
Government revenue,” as otherwise it does 
not stand to reason why for so many years 
the putnidar was astually paying the Gov. 
ernment revenue. Moreover, the word 
"saranjami" does not convey a definite 
meaning, as eontended for by the appellants. 
See Wilson's Glossary. The agreement 
between the parties eannot, therefore, be 
said to be absolately unambiguous in its 
terms. Evidenee of eondust is, therefore, 
admissible to explain its terms, 

Babu Dwarkanath Ohakravariy was not 
ealled upon to reply. 

JUDGMENT, 

MooxzERJEE, Aorta. U. J.—This is an appeal 
by the defendants in a suit for arrears of rent 
on the basis of a puint lease granted on the 
26th May 1832, The substantial question in 
sontroversy is, whether the Government 
revenue was payable by the Zemindar or by 
the punidar under the terms of thea 
eontraot. The Courts below have answered 
this question in favour of the Zemindar and 


(1) (1900) A'O. 260 ab p. 263; 69 L, J. Ch, 516; 
82 L. T. 429; 16 T. L. R. 825 

(2) 68 Ind. Cas, 841; 82 C. L. J. 15. 

(8) 68 Ind, Cas, 867; 82 O, L, J. 19; 24 0, WIN. 874, 
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have relied on the siroumstance that for many 
years past the Government revenue has been, 
as a matter of faet, paid by the putnidar. 
Weare of opinion that evidense of sondust was 
not admissible for the osonstruction of tha 
putni  eontraet,  Evidenee of conduct is 
admissible if the sontrast is ambiguous in 
its terms ; Hebberi v. Purchas (4), But where, 
as here, the terms of the sontraet are perfeotly 
plain, evidence of sondust is not admissible to 
vary the terms of tha agreement between the 
parties, North Hastern Railway Oo, v. Hastings 
(1), Ktransasht Debi v. Ananda Chandra 
(2) and Nirod Ohandra v, Harihar (3). 

Now in the present case, the agreement 
between the parties is that the puinidar 
should pay a yearly rental of Rs. 3,001 sticer 
besides saranjamt, The vernaoular word 
whiah is translated "besidea" is sewaya; it is 
not necessary to determine, whether if moans 

"in addition to" or "with the exeeption of," 
beeause the desision of the question now 
before ua depends upon the meaning to be 
attributed to the word saranjamt, The word 
gasanjamt ordinarily signifies solleotion 
sharges, and no authority has been prodused 
in support of the oontention that it may 
include Government revenue. On the other 
hand, Wilson in his Glossary states that in 
Bengal, under Muhammadan Government, the 
term saranjamz was applied to allowanees, 
sometimes granted oradmitted as dedustions 
for the sharges and expenses of collesting the 
revenue or other insidental expenses made to 
the Zemindars or farmers, The derivative 
meaning of the word is relating or belonging 
to apparatus, materials, means of support or 
what is essential fo any undertaking. The 
meaning of the elause manifestly is that the 
puínidar would pay to the Zemindar Rs, 1,001 
besides sollestion eharges, that is, the sosts 
and sharges insidental to the resovery of rent, 
That this is the meaning of the olause is 
made manifest by the fast that the rent is 
made payable in monthly instalments, and 
the next elause whieh refers to payment, 
month by month, mentions Rs. 1,001 and 
nothing else, We further find that there are 
other elauses in the lease whish refer to the 
payment of further sums by the puínidar to 
the landlord ; for instanse, the payment of 
gums required for usual expenses for tha 

(4) (1871) 8 P.C. 605 at p.650; 7 Moo. P. C. 
(x, a) dn 40 L, J, Heo, 33; 19 W, R. 898; 17 X 
R. 1 
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worship of the deities in the muffustl, as 
also sums whieh might be demanded in 
future by the Government, This sould 
not possibly inslade the Government 
revenue, which had been assessed at the time 
of the Permanent Settlement, long before the 
grant of the puint. Besides it is highly 
improbable that if the parties had really 
intended that the puínidar should pay the 
Government revenue in addition to the sum of 
Rs. 1,001 as rent, there should have been no 
express reference to that snbject. One 
would in ordinary oeireumstanee expect a 
clanse, such as is found in many documents, 
that the puinidar would pay the Government 
revenue and would deliver to the Zamindar 
the receipts (granted by the Colleotor) for the 
payments of revenue made from time to time. 
We are of opinion that the meaning of the 
putni contract is slearand that the putnidar 
is under no liability to pay the Government 
revenue. 

The result is that this appeal is allowed, 
the deares of the District Judge modified and 
a deoree drawn up on the basis that the 
puinidars are not liable to pay the Govoern- 
ment revenue, The order for sosts made by 
the Court of first inatanse will stand ; but 
the plaintiffs.respondents must pay the sosts 
both before the District Judge and here. 

FLETCHER, J.—I agree. 

Appeal allowed. 


PATNA HIGH COURT. 
BSrAMP REFERENCE IN First Oivit APPEAL 
No. 68 or 1921. 
Marsh 10, 1921, 
Fresent:— Mr. Justioe Jwala Prasad. 
BRIJNARAIN AND OTHERE— APPELLANTS 
i tersus Lr 
BALMIKI PRASHAD AND OTHERS— 
RESPONDENTS. 
Court Fees Act (VII of 1870), 5.7 (iv) (c), Sch. 1I, 


Art. YI—Interpleader | suit— Appeal— Court-fee panja 
able. 


In an appeal from a decision in en interpleader 
suib in respect of monoy, the Court-fee payable is 
Hs. 10 under Article 17 of Schedule 11 to the 
Court Fees Act, and nota Court-feo calculated 
according to section 7 (tv)}:(e)Zol the Court Fees 
Act. [p. 821, col, 2.] 
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FACTS.—4À Government Promissory Note 
of Rs. 10,000 was plased in deposit with the 
plaintiff with a list describing it as the 
property of defendant No. 4. Defendant No. 2 
claimed the note as appertaining tothe estate of 
one Sakhishand, husband of defendant No, 1, 
on the allegation that he had been adopted 
by the deseased Sakhishand, Defendant 
No. 1, widow of Sakhishand, claimed the 
note as hers and served a notise on the 
plaintiff to hand it over to her. The plaintiff, 
therefore, instituted this interpleader suit for 
a desision as to whom the note belonged to. 
The plaintiff paid a Court.fee of Rs, 10 on 
the plaint. The Court of first instance de: 
clared that the note belonged to defendant 
No. land direeted that it might be delivered 
to her. Defendant No. 2 and his minor son, 
defendant No. 3, appealed to the Hight Court, 
and they valued their memo, of appeal 
at Rs, 10,000 and paid a Court-fee of Rs. 10 
only. The Stamp Reporter objected to the 
amount of Ocurt-fee paid on the memo. 
of appesl and submitted that the appellant 
should have paid ad valorem  Courl.fee on 
Rs. 10,060, the amount whieh he sought to 
recover alter the deelaration of his title to 
the Promissory Note in question. He relied 
on sestion 7 (4) (c) of the Court Fees Act, 
The Taxing Offiser, feeling some doubt as to 
the suggestion of the Stamp Reporter and at 
the same time finding that the decision 
in the case would be of practical importance, 
referred it to the Taxing Judge for decision, 

Mr, 3, S, Bose for Messrs, Murari Prasad 
and B, 0. De, for the Appellants. 


JUDGMENT,—This is a Referense under 
gestion 5 cf the Court Fees Aot, 

The plaintiff's position in the suit was 
that of a atake-holder with respeet to the 
Government Promissory Note of Ha, 10,000, 
He had no interest of his own in the 
said note but was holding it for the 
original owner. The defendants Nos. I and 
2 were advareely claiming the Government 
Promissory Note in guestion, The plaintiff, 
therefore, instituted the auit for a deolaration 
neking the Court to decide as to whish of 
the defendants was entitled to the Note, 
Theo plaintiff paid & Court.fee of Rs. 10 on 
theplaint. Theiseues in the suit were; (1) 
which of the defendants is entitled to the 
Promicsory Note in suit; and (2) whether the 
plaintiff is entitled fo the aosta of the anib, 
lf so, from whom? Tho anit was exactly iu 
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eonformity with sestion 88 and Order XXXV, 
rule 4, of the Code of Civil Prosedure relating 
to an interpleader suit. The issues were also 
in ascordanss with the aforesaid provisions. 

. The. Court made a declaration of title in 
favour of defendant No. 1 and dirested him 
to pay the sosts of the plaintiff andin terms 
of-rule 6, Order XX XV, made the costs of the 
plaintiff a sharge on the Promissory Note in 
question. 

The defendant No. 2 bas acsoordingly 
appealed to this Court and he has also paid a 
Court.fee of Rs, 10. Áesording to the Stamp 
Reporter the Court fee should be paid ad 
valorem and consequently a referense has 
been made to me by the Taxing Offiser. It 
is eonseeded that the Court-fee of Rs. 10 paid 
on the plaint was suffsient as coming under 
Schedule If, Ártiele 17. It is also eoneeded 
that if the desree wera properly drawn up, 
deslaring the title of defandant No. 1 to the 
Promissory Note, a Court-fee of Rs, 10 only 
wcnuld have been sufficient for the dealaration 
of title of defendant No. 2. It is, however, 
contended that sinee the deeree has not only 
deelared the title of defendant No. 1 but 
has alao direoted the delivery of the Note 
on payment of the plaintiff's sosts to him, 
the appeal of defendant No. 2 against that 
desree must bear ad valorem Court fee. The 
reason urged is that the deeree in its terms has 
awarded a deslaration with sonsequential 
relief, namely, the delivery of the Note to 
defendant No. 1, and  eonsequently the 
defendant No, 2, in seeking to set aside the 
desree in appeal, seeks for a deslaration and 
eonsequential relief. It is said that he 
must, therefore, pay ad valorem Oourt-fee 
under sestion 7, slause 4 (c), of the Court 
Fees Aat, 

Now; the wordsin the judgment and the 
deeree are :— 

“It is, therefore, declared that the Promis- 
sory Note belongs to defendant No, 1 and 
will be delivered to him on payment of costs 
to'the plaintiff, Ifshe does not pay the said 
eosts to the plaintiff within a month of thia 
date, the Promissory Note in suit will 
be sold and out of the sale proseeds the 
plaintiff will be paid the sosts and tha 
balance will bé delivered to defendant No. 1.” 

The relief given is a proper one in order 
to dispose of the  interpleader suit. The 
subjest-matter in dispute may be deposited 
in Oourt under rule 2 of Ordar XXXV, The 
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plaintiff haga lien for his sosts upon the Note 
and the Court, after a deslaration in favour of 
one of the slaimante, rightly imposed the 
sondition that the eosts of the plaintiff will be 
a sharge upon the property and will be 
raalised by sale of that property and the 
balance refunded to the rightful owner. The 
delivery of the Note virtually and logally ia 
to be made by the Court, even if it is made 
by the plaintiff under the orders of the Court. 
After the inslitution of the suit the plaintiff 
interpleader seases to have anything to do 
with the property, inasmush ashe never 
olaims any interest therein. The same will 
be the effest if the judgment of the Court 
below is set aside and a deolaration is made. 
in favour of the appellant The deelaration 
of his title to the property will be followed 
in the usual sourse . by the delivery of the 
property to him, He need only have .the 
desree seb aside in so far as it deslares the 
title of the rival slaimant to tho property in 
question, and that is what he seeks in the 
present ease. He prays in the memorandum 
of appeal that the desree of the Court 
below be set aside and a deeras be made 
in his favour, I, therefore, think that the 
Court-fee of Rs. 10 paid by the appellant 
is sufficient for the appeal and that the 
real relief slaimed in the sppeal is a 
deslaration of title to the Promissory Note 
in question in favour of the appellant. 
The sase is a new one and thera is no 
authority to guide us on the subject, but the 
aforesaid appears to be the true and pro. 
per sonstrnation of the seope of the suit 
and the appeal, and the law on ths sub- 
jeet. This answers the question— In an 
appeal from a  deosision in an inter. 
pleader suit in respeot of money, isa Oourt- 
fee of H:. 10 suffisient, or must appellant 
pay a Oourt.fee oaleulated aesording to 
gestion 7, (iv) (c) ofthe Court Fees Ast?” 
raised by the Taxing Offiaer in appeal. 


Answer accordingly, 
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LAHORE HIGH COURT. 
Seconp Cryin Appeat No, 2113 or 1919, 
February 28, 1921, 
Present: ~Mr. Justise Wilberforee, 

PRABH DIAL AND OTHERS ~- PLAINTIFFS 

l — APPELLANTS 
VETUS 

BHIKHOO MAL AND OTHEBRS—DEFENDANTS 


— RESPONDENTS. 
Pre-emption, right of— Town divided into sub- 
divisions—Value of instances of pre-emption in 
neighbouring sub-divisions—Burden of proof, 


Where a town is divided into sub-divisions, the 
pre-emptor must prove affirmatively the exislence 
of the custom of pre-emption in the particular sub. 
division where the property is situate, and the onus 
is not discharged by proving the custom in the 
neighbouring sub-divisions. [p. 828, col. 1.] 

Nabbi Bakhsh v. Kaka Singh, 42 P. R. 1878 and 
Dhan Devi v. Kanshi Ram, 38 P. R. 1906; 89 P. L. 
R. 1906; 74 P. W. R. 1906, not followed. 

Melaram v. Bando, 12 Ind. Cas, 559; 59 P. R. 1911; 
198 P, W. R. 1911; 48 P, L. R, 1912, followed. 


Second Appeal from the deeree of the 
Distrist Judge, Ambala, dated the 15th July 
1919, reversing that of the Junior Subordinate 
Judge, Ambala, dated the 27th Maroh 1919, 
desreeipng plaintiffs! elaim. 

Bakhshi Tek Ohand 
Puri, for the Appellants. 

Lala Moi? Sagar, R. S., for the Respond- 
ents. 

JUDGMENT,—The plaintiffain this ease 
sued for possession of a house at Jagadhri 
by pre-emption and they were given a deoree 
by the first Court. The house in suit is 
situate in Mohalla Honian or Mohalla Sethni. 
The lower Appellate Court considered that 
it was doubtfulin whieh mohalla or which 
resognimed sub division the house is situate. 
It also held that the plaintiffs had failed to 
prove that the eustom of pre-emption pre 
vailed in the recognised sub-division in whieh 
the property is. The plaintiffs’ suit was, 
therefore, dismissed ;-but the Distriet Judge, 
eonsidering that the evidence produeed as to 
the eustom of preemption was sonflisting 
and that the question involved was important, 
gave a certificate to enable the plaintiffs to 
prefer a second appeal, 

The plaintiffs were uncertain, to begin with, 
as tothe mohalla in whieh the house in snit is 
situate, They apparently first deseribed its 
situation as in Mohalla Sethni and subsequently 
amplified that deseription by saying that it was 
both in Mokalla Sethni and Mohalla Honian. 
Evidence was prodneed as to the sitnation, 
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and in this there was again a confliet of 
deseription, but the bulk of the evidense was 
to the effest that the house is in Mohalla 
Honian. It does not appear to me to bea 
matter of substantial importanee as to whieh : 
mohalla the house belongs to, as the evidense 
asto the existenee of the eustom of pre-emption 
in either mohalla is equally weak The mohallas 
ate apparently the resognized sub divisions 
of the Town of Jagadhri, as no evidenee 
has been produeed to show the existense of 
any other sub-divisions. 

Presuming the house to be situate in 
Mohalla Honian, the evidenee is partly doau- 
mentary and partly oral. The oral evidence 
bas been deseribed to some extent by the 
Distrist Judge and has been alluded to at 
length before me, The witnesses, it is 
true, mostly state that a general eustom of 
pre emption prevails in the Town of Jagadbri, 
but this evidense is largely based upon the 
Witnesses’ own personal opinion and not 
upon definite instanees, exsept some whieh 
are dessribed in the dosuments produced, 
As to these dosuments, Exhibits P-7 and P-8 
relate to Mohalla Honian. They are not 
really separate instances as they relate to 
the same house, They show that in the ease 
of a sale whioh took plase in 1900 the parties 
eompromised their suit before Mr. A. Langley, 
Distriet Judge. This is the only reeorded 
evidense of Mohalla Honian. There is also 
one resorded instanee of Mohalla Sethni, in 
whish the suit was sompromised and the 
pre emptor’s right was admitted. This 
house is said to be only 40 yards from the 
house in suit. There is thus one inataneo 
of a sompromise regarding house property 
in Mohalla Honian and the same in Mohalla 
Sethni. Other instanees prodused are of 
other mohallas of the town, Manohar Lal v. 
Pars Ram (1) relates to the Barwala Mohalla 
and Rampidas v, Jethu Mal (2) to Mohalla 
Haripura. Exhibits P-3 and P-6 relate to 
Mohalla Kaharan, and Exhibits P.4: and 
P.9 to Mohalla Thatheran, while Exhibit 
P-10 relates to an unknown loeality of the 
town, Thus there is only one proved in- 
stanse of the right of pre-emption in the 
mohalla in whieh the house in dispute is 
situate, whether it be Mohalla Sethni or 


(D) 67 P. R. 1907; 88 P. W. R. 1907; 61 P. L. B, 
1907. i 
(2) 39 P. W. R, 1907, 
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Mohalla Honian, and in both instances the 
dispute was ended by a eompromise. In 
addition to this thers are a few instances of 
the exersise of the right of pre-emption in 
other mohallas, Mr. Tek Chand refers to 
Kasim Beg v. Jhanda (8), as an authority 
that a eompromise admitting the right of 
pre-emption is relevant. He also refers to 
Nabbi Bakhsh v. Kaka Singh (4) and Dhan 
Devi v, Kanshi Ram (5), as jadgments showing 
that instanses in neighbouring mohellas are 
of value. As against these judgments Mela- 
vam v, Bando (6) is & elear authority that 
where a town is divided into sub-divisions, 
the pre-emptor must prove affirmatively the 
existense of the austom of. pre-emption in 
the particular sub-division in whieh the 
property is situate and that the onus is 
not dissharged by proving the sustom in the 
neighbouring sub-divisions. In this ease 
also there is the oral evidenee of the plaint- 
iffs to show that many sales have taken place 
in the same locality without the exersise of 
the right of pre-emption. In these eireum- 
stances I do not think that the one solitary 
instanee of the admission of the prevalenee 
of the sustom, supported by a few instances 
regarding neighbouring sub-divisions and 
the generally vague oral evidence, is suffieient 
to establish the prevalenee of the sustom in 
either Mohalla Sethni or Moholla Honian. 

J, therefore, agree with the decision of the 
Distriet Judge and dismiss the appeal with 
soste, 


Appeal dismissed. 
(8) 33 Ind. Cas. 888; 77 P. R. 1016. 

(4) 42 P. B. 1878. 

08 


(6) 12 Ind. Cas, 859; 59 P, R, 1911; 198 P. W, B. 
1911, 48 P. L. R. 1912. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE ORDER 

No, 152 or 1920. 

April 28, 1921. 
Present :-~Mr, Justieo Jwala Prasad 

and Mr. Justiee Adami. 
BABU DAS NARAYAN SINGH 
AND OTRERS— DEGREE. HOLDERS— 
APPELLANTS 
Lersus 

Mir MUHAMMAD YUSUF alias BHEKHO 
` JUDGMENT Dr BrTOR— RESPONDENT. 
Fraud, plea of— Particulars, necessary—Diligence, 
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want of, whether amounts to fraud—Irregularity in 
service of process, effect of—Civil Procedure Oode (Act 
V of 1908), O. XXI, rr. 22, 00— Limitation Act (1X of 
1908), Sch. I, Art. 160, applicability of—Haecution of 
decree~Sale—Application to set aside sale—Linvita- 
tion. 

A party relying upon fraud must state seriatim 
and in detail the facts constituting fraud; a vague 
or general allegation of fraud cannot be accepted. 
[p. 825, ool. 1.] 

A judgment-debtor applying to set aside an execu. 
tien sale on the ground of fraud must clearly state 
in his petition as to how he was kept from the 
knowledge of the execution proceedings and the 
sale, and how this fraud was practised and how 
he came to know of the sale alleged in the petition, 
[p. 825, col, 1 ] 

Mere want of diligence does not amount to fraud, 
[p. 825, col. 1.] 

An irregularity in the service of process is quite 4 
different thing from the absence of the issue of any 
such process. The one relates to procedure, and 
the other goes to the root of the jurisdiction of the 
Court. [ p. 825, coL 2.] 

Article 166 of Sohedule I to the Limitation Aot 
governs all applications, based upon whatever 
grounds, to have an execution sale set aside, and is 
not restricted to applications under Order XXI, rule 
90 of the Civil Procedure Code. [p. 826, col. 2. 

Appeal from an order of the Subordinate 
Judge, Monghyr, dated the 17th April 1920, 
reversing that of the Munsif, Jamiu dated 
the Ist of December 1919. 

Mr. Atul Krishna Ray, for the Appellants, 

Messrs, Naresh Chandra Sinha and Nitai 
Ohandra Ghosh, for the Respondent. 

" JUDGMENT. 

Jwana Prasad, J.—~This appeal is direeted 
against the order of the Subordinate Judge 
of Monghyr, dated the 17th April 1920, 
reversing that of the Munsif, dated the lst 
of Desember 1919, 

The appeal relates to an exesution sale, 
The appellants obtained a rent-deeree against 
the respondent on the 30th of January 1917, 
Exesution was levied on the 8th of Marsh 
1919, Notiee under Order XXI, rule 22, was 
dirested to be issued and was returned by 
the peon as duly seryed. On the 4th 
of April 1919, the Oourt resorded the 
following order in the order sheet :—" Notieos 
served and proved. Prosess filed, Talbana 
has been affixed on the exesution petition, 
Issue attaehment fixing 28th April 1919 for 
return,” 

Attachment and notiee for settlement of 
sala proslamation under Order XXI, rule 
66, were issued, and the Court passed the 
following order on the 22nd of May 1919, 
after the retorn of the servies of prosesses :—, 
" Notiee served and proved,” 
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The deeree holders stated the value of 
the property to be Ra, 61, 
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. and the witnesses to the serviea were not 
and the Court. 


fixed it at Hs. 140. The sale proclamation. 
was- accordingly issued, stating the value. 


of the property to be Rs. 140. The property 
was sold on the 5th of July 1919 and was 
purshased by the deeree-holders . for 


Hs. 70.7.9, The sale was esonfirmed on the. 
9th of August 1919, The judgment debtor. 


made an applieation for setting aside the 
sale, on the Ist of. November 1919, stating 
that (1) the zazdsal (notice) (ander Order 


XXI, rule 22) and other- proeesses^ were not - 


served and that the proeesses were fraudu- 
lently returned showing cervioe of the notices 
and the proeesees, and that the judgment- 


debtor was kept out of the knowledge'of the. 
execution proseedings and the sale on sesonunt. 


of the fraud of the deoree.holdere, and (2) 
that on account cf the non. service of the pro- 
cesses and the fraudulent. aots cf. the dearee- 
holders, the price fetohed at the àuetion sale 
was inadequate, whieh eaused material. i injury 
to the judgment.debtor. The application 
was as one under Order XXI, rule 80. 

The Munsif overruled all the aforesaid 
objestions of the judgment debtor and held 
that all the prosesses in the exeoution, 
namely, notice under Order XXI, rule 22, 
and attashment and sale proclamation were 
duly and properly served and that there 
was no fraud in the servise of the processes 
or any irregularity of apy kind in the publi- 
sation or the condust of the sale. He also 
held that the application of the judgment. 


debtor for setting aside the sale was barred. 


by. limitation, it having been made more than 
30 days frcm the date of the eale and no fraud 
having -been proved, the judgment debtor 
being fully aware of the rent.deeree and also 
of the rent for the years 1324 and 1325 not 
having been paid. As to the prios fetehed-at 
the sale, he held that though it was somewhat 


- 


inadequate, yet the value of lands in the year- 


of the sale was  altogpther different from the 
year preceding, «hen lands used to be sold-for 
nominal consideration, He virtually -held 
that the prise fetched was not inadequate and 
no .injury was ..aused to the 
debtor. 

On appeal, the learned Subordinate 
Judge set aside the desision of the 
Munsif on.all the points, He held that the 
servise of nofies under Order XXI, rule 
22, was not proved, inasmueh ag the peon 


judgment-- 
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examined, and from the report of the peon it 
appeared that the judgment debtor was not 
found and that Ramzani, his brother, who 
lived with him, refused to take the notice and 
eonsequenily it was stuek on the northern. 
portion of the house. The learned Sab- 
ordinate Judge was of opinion that the man- 
ner in whieh the servise purports to have 
been efiested -was nob proper, inasmuoch as 
efforts should have been made to serve the 
prosess personally upon the judgment-debtor, 
and the desree- holder did not sare to make 
fall enquiry as to the judgment-debtor’s 
whereabouts. He also held that the sitash- 
ment and the sale proslaimation were 
also not proved to have been served, 
the material witnesses fo prove the 
servises not having been examined, As to 
the value of the property, he held that the 
deeree-holders purchased it even at a less 
priee than that fixed by the Court and stated — 
in the cale proelamation and that the priee 
was inadequate, whieh was due to the irregu- 
larity in the publieation of the sale. As to 
limitation, the learned Judge held that the 
fast that notise under Order XXI, rule 22, 
was.nof proved to have been served, brought 
the esso within the purview of seetion 47 of 
the Code of Civil Prosedure and that the 
period of limitation applieable to if was three 
years under Artisle 181, upon the principle of 
the desision in the ease of Ram Kinkar Tewart 
v. Sthiti Ram Panja (1). As to fraud, it is 
well to quote the words of the Subordinate 
Judge, which run as followa:— He (Munsif) 
has evidently not believed the judgment. 
debtor’s story of fraud. He has relied on Kailash 
Chandra’ Haldar v.  Brssondth Paramanik (2), 
But in cases of thia nature there aannot bo evi. 
denee of direct fraud. We have to gather it 
from these eiroumstanses, The deeree-holder 
gave different valuations in different prosesses, 
He never eared to make full enquiry as to.the 
whereabouts of the judgment debtor. He got 
the processes served in a haphszard manner. 
So that no bidders eame to bid at the sale. 
The value was fixed at Rs. 140 and. the 
properly was purchased for Rs. 70, These 
things, I think, amount to fraud,” 

The whole thing turns upon our desision as 
to whether the above-finding of the learned 
Subordinate Judge is a legal finding of fraud 


(1) 46 Ind, Oas. 221; 27 C. L, J, 638. 
(2) i g, wW. N. 67. 
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soas to vitiate the proceedings in execution 
and invalidate the sale held under them. The 
Munsif olearly held that the frand alleged 
was not poved, The Subordinate Judge does 
not find when and how the fraud was aom- 
mitted and as to whether the judgment- 
debtor was kept oat of the knowledge of the 
exeaution proseedings and the sale so as to 
bring the ease within the terms of section 
18 of the Limitation Ast, The petition has 
been read to us, and we fail to observe any 
distinst allegation of fraud as is required to 
be stated in an aetion based upon fraud. A 
vague or general allegation of fraud eannot 
be aesepted, butthe party relying upon fraud 
must state serzaiim and in detail the fasts 
eonstituting fraud, He must have further, 
in a ease of this kind, slearly stated in the 
petition as to how he was kept from the 
knowledge of the exeention proseedings and 
the sale, and how this fraud was prastised and 
how he same to know of the sale alleged in 
the petition, In the absense of a finding on 
these points, the finding resorded by the 
Subordinate Judge of a vague and general 
eharaeter cannot be of any avail to the judg- 
ment-debtor in having the sale set aside. We 
do not find a single word in the judgment 
saying that the judgment-debtor was kept 
from the knowledge of the exesution proseed- 
ings and the sale. The learned Subordinate 
Judge simply finds that the deoree-holder did 
not eare to make full enquiry as to the where- 
abouts of the judgment-debtor and he got the 
processes served in a haphazard manner. He 
has at best shown that the deeree-holder was 
not diligent, but want of diligenee is not a 
fraud. It sannot point to an evil motive to 
get a thing to whieh a man is not entitled. 
The report of the servise of notice under 
Order XXI, rule 22, was aubmitted by the 
peon, stating the manner in whieh the 
prosess was served. If at all it shows 
anything, it shows negligenee of daty by the 
peon, or inattentiveness on the part of the 
Court conserned, bat it sannot possibly show 
any mala fide motive on the part of the deeree- 
holder. 
not a legal onesnd the Subordinate Judge 
did not properly and legally displace the 
finding of the Munsif that the judgment- 
debtor failed to prove sueha firaud as would 
entitle hm to the extension of the period 
provided for- by the Limitation Ast. The 
application was made more than 30 days 
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' from the date of the sale, It wae, therefore, 


obviously tarred by time under Article 166 
of Sehedule II of the Limitation Aot, whieh 
states that in order to have a sale set aside in 
execution of a desree, an appliention should 
be filed within 30 days from “the date of the 
sale.” + 


The learned Subordinate Judge was, 
therefore, wrong in setting aside the sale on 
the ground of material irregularity in the 
publieation or oondust of the sale, resulting 
in a material injury to the judgment. debtor, 


As to the effect of the finding of the 
learned Subordinate Judge on the irregularity 
of service of the noties under Order XXI, 
rule 22, he appears to have misconceived 
the principle of the desísion in the sase 
of Ham Kinkar Tewari v. Sthiti Ram 
Pania (1). Therethere wasan omission to 
serve & notice under sestion 248 of the old 
Code of Civil Prosedure, 1882, sorresponding 
to Order XXI,rule 22 of the present Code 
of Oivil Procedure, and upon the previous 
deoisions it was held that the sale was without 
jurisdistion, inasmuch as the notiee under 
Order XXI, rule 22, is the foundation of the 
execution of a deoree presented more than a 
year after the date of the deeree. In the 
present case there was no omission at all. 
The deeree-holder was directed to have the 
notice served. He did eomply with the 
direstion of the Court and the Oonrt’s officer, 
namely, the peon, served the notiee on behalf 
of the Court. That was a matter, therefore, 
between the Court and its offiser. Ths Court 
thereafter accepted the servies return and 
noted in the ordersheet that the service was 
duly proved, After that order, there was no 
want of jurisdiction to exeonte the deeree 
by the subsequent provision in Order XXI, 
namely, by attashment and sale of the 
property, An irregulariiy in the servise of a 
process is quite a different thing from the 
absense of the issue of any susah prosess, The 
one relates to prosedure, andthe other goes 
tothe root of the jurisdietion of the Court, 
Assuming for the sake of argument that the 
decision of the Court, resorded in the order. 
sheet, that the notiee was duly and properly 
served, was wrong, still the Court had 
jurisdistion to deside the question of the 
servisə of notice rightly and also wrongly, 
The principle was well enuneiated in the 


- | e t 
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ease of Malkarjun v. Narhari (8). The 
applisation to set aside the sale was headed 
under Order XXI, role 90, and the allegation 
in the applieation relating to the notice under 
Order XXI, rule 22, was with a view to 
obtain the prineipal relief, namely, to set 
aside the sale on the ground of irregularity 
in the notiee not having been properly served. 
In the petition there was no allegation that 
the notise under Order XXI, rule 22, was not 
ab all served, but it was simply stated that 
the serviee of the notiee was fraudulently 
madein orderto keep the judgment-debtor 
from the knowledge of the exeeution proaeed- 
ings. No doubt, in the ease referred to 
above, Ram Kinkar Tewari v. Sthsti Ram 
Panja (1), his Lordship, Mookerjee, J., 
observed that the application in that ease 
for setting aside the sale was governed by 
seotion 47 of the Code of 1908 and the period 
of limitation would be that provided by 
Article 181 of the First Sehedule, but the 
reason for the desision is given in the preaed- 
ing line, which runs as follows :— This, 
eonsequently, is not a ease where the Court 
is invited to set aside the sale merely on the 
ground of irregularity in publication or 
eondust of sale. Here every prosess pres- 
eribed by the Legislature with a view to 
apprise the judgment-debtors or their re- 
presentatives that exeeution was to proeeed 
against them had been fraudulently sup- 
pressed.” Then somes the passage— The 
ease is thus governed by sestion 47 of the 
Code of 1908," ete. Lastly it is observed 
that “This is pre-eminently a ease where 
seation 18 of the Limitation Act applies,” 

` If the element of fraud, so far as the notice 
under Order XXI, rule 22, is concerned, is 
taken away, the allegation with respest to it 
amounts only to an allegation of irregularity 
and does not go deep enough to attask the 
foundation of the exeeution or the jurisdietion 
of the Court, The ‘exeeution of the deeree 
by reason of the omission to serve the notise 
under Order XXI, rule 22, was notat all 
attaeked. As observed above, the allegation 
relating to the irregularity in the mode of 
the serviee of notise was, therefore, made with 
a view to attask the sale as being irregular. 
Virtually, therefore, the applieation was one 


* 


9) 25 B. 887; 6 C. W. N. 10; 2 Bom. L; R, 927; 27 
au 10 M, Ly J, 868; 7 Sar, P. O, J, 789 (P, C.). 


to have the sale set aside in exeeution of the 
deeree, and sush an application is elearly gov- 
erned by Artiale1<6of the First Schedule of the 
Limitation Ast. That Artiele does not say 
that it will apply only to an applieation under 
Order XXI, rules 88 to 90, bnt it is a general 
one and governs all applications, based upon 
whatever grounds, to have an exesution sale 
set aside. In this view it appears to me that 
the applisation, even so far as it reste upon 
the irregularity in the serivee of the notice 
under Order XXI, rule 22, is governed by 
Artisle 166 of the Limitation Ast and the 
limitation is 3) days from the date of the 
sale, unless the applisant proved that he 
was prevanted from the knowledge of the 
exeaution sale by the fraud of the dearee- 
holder. I am fortified in this view by the 
decisions in the angen of Satish Chandra 
Kanungos v. Nishi Ohandra Dutta (4) and 
Pasumarit Payidanna v. Gantt Lakshmtnara- 
samma (5). In the latter oa-e, Sadasiva 
Aiyar, J., at page 1085,* obssrved—” Seotion 
18 of the Limitation Ast wonld not help 
him in getting an extension of the 
30 days unless, after the date of the 
fraudulent sale, the dearee-holder and the 
purshaser kept him by fraud from the 
knowledge of his right to make the appliea- 
tion.” < 

The desision of the Subordinate Judge 
is, therefore, manifestly ineorrest. 

It has, however, been urged that the 
appeal to this Court is ineompetent under 
Order XLIII (A), read with sestion 104, elause 
(2) of the Code of Civil Prosedure. The 
ground for the sontention is, that the applioa- 
tion to have the sale set aside and the order 
passed by the Subordinate Judge setting aside 
the sale were under Order XXI, rule 90, 
Therefore, the appeal to the Subordinate Judge 
was @ompetent under elause (3), but as 
a sesond appeal to this Court, is ineom- 
petent under sub-sestion 2 of seetion 104, 
This would be so if the applisation had 
been simply an application under Order 
XXI, rule 90, but it is soneeded that the 
applieation to have the sale set aside was a 
eombined applieation under Order XXI, rule 
90, as well as under Order XXI, rule 22, 


(4) 54 Ind. Cas. 431; 48 C. 975, 
(5) 29 Ind. Cas, 814; 30 M, 1076 at p. 1085; 28 M. 
L, J. 625. 
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It is also soneeded that the appeal to this 
Court, so far as the deoision of the lower 
Appellate Court under Order X XI, rule 22, is 
sonserned, is sompetent, but it is said that 
this Court has no power to interfere with 
the desision of the Court below so far as 
it deals with the irregularities in the 
publication and sondust of the sale and 
the resulting injury to the judgment- 
debtor. We soneede that we eannot disturb 
now the findings of fact arrived at by 
the lower Appellate Court, but surely we 
have got jurisdietion to deal with the ap- 


plication of the deoree-holder and the 
decision of the Court below upon that 
application setting aside the sale under 


sestion 47 of the Code. We have some 
to the eonelusion that the judgment of 
the Court below relating to the fraud is 
illegal and is liable to be set aside. The 
entire sase will, therefore, be dealt with 
in the sesond appeal, for the remedy of 
the losing party, affected by the desision 
of the Subordinate Judge, sannot be divid- 
ed into parts, Even if it be held that the 
order of the Subordinate Judge relating 
to the irregularity in the publieation and 
sondust of the sale under Order XXI, rule 
90, is not appealable, yet this Court, dealing 
with the appeal properly entertainable under 
seeticn 47 of the Code, san deal with the 
appl cation under Order XXI, rule 90, The 
Court below has committed material irregu- 
larity -and illegality in assuming juris- 
distion over the applieation, when assording 
to the finding of the Munsif it was barred, 
inasmuch as the judgment debtor failed to 
prove that there was any fraud and the appli. 
sation was on the fase of it barred by limita- 
tion. We, therefore, overrule the sontention of 
the judgment-debtor, 

We set aside thé order of the learned 
Subordinate Judge and restore that of the 
Munsif. The appeal is aseordingly deereed 
with sosts. e 

ADAMI, J.—I agree. 

Appeal allowed. 
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LAHORE HIGH COURT. 
Oivi MiscsLLAWEkOUS ParyT;0N No, 543 
or 1920. 

(Civit Arrear No, 1968 or 1920.) 
February 11, 1921, 

Present; —Mr. Justise Abdul Raoof, 
RAJINDRA SINGH—DzrzxLIANT— 
PETITIONER 
tersus 

UMRAO SINGH —PraiuTIFFE— 

Civil Procedure Code (Act V of Cee te 
v. B, cl. (8), sub-cle. (a), (b), (c)—Deeree for 
possession of immoveable property—Stay of execution 
pending appeal—Practice, 


Execution of a decree for possession of prop. 
erty, moveable or immoveable, is not ta he 
stayed unless all the three conditions laid down 
in Order XLI, rule 5, clause (8), sub-clanseg (a) 
(b), (c); Civil Procedure Code, are satisfied. 
The decision whether an order for stay of exe. 
cution should or should not be made depends upon 
the special circumstances of each case, and in 
deciding the question the Court may take into con. 
sideration the nature of the property for possession 
of which the decree has been passed. The most 
important thing to be remembered is, whether the 
party applying for stay has succeeded in Bhowing 
that substantial loss will result if the order applied 
for is not made. [p. 828, cola. 1 & 2.] 

It is nob the praotice of this Court in all oases 
to order stay of execution of a deoree for posses. 
cE immoveable property pending appeal, P. 827, 
QOl, 4. 


Petition, under Order XLI, rule 5, Qivil 
Prosedure Code, for stay ot execution pro. 
ecedings pending desision by the High Court 
of the appeal ease noted above, 

Lala Mott Sagar, R. S., for the Poti. 
tioner. 

Mr, Nanak (hand, for the Respondent. 

ORDEH.—This is an applieation made 
under Order XLI, rule 5 of the Code of 
Civil Prosedure, for stay of the exeeution pro. 
eeedings in a pre emption deeree, Notieo 
was issued to the deeree-holder to show 
cause. Mr. Nanak Ohand has aesordingly 
appeared to-day to show euse on behalf of 
the decree-holder and Mr. Moti Sagar has 
appeared in support of the Rule. It has 
been eontended by Mr. Moti Sagar that in 
all cases where a deeree has been passed 
for the possession of immoveable property 
it is the general praetiee of this Court 
to order stay of exesutiou pending the 
appeal,and in support of his argument he 
has relied upon the ease of Gokal Ohand y, 


Sanwal Das.(1). This ease hard] 
(1) 65 Ind. Cas. 98311, 848; 13 P, W. E Io 


49 P. L, R. 1920, 
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the broad proposition put. forward by the 
learned, Vakil.” The following passage to be 
found at page 351* of the report shows the 
real siroumstanesos under whieh an order for 
astay in that sase was made :— 

‘To turn’ to the merits, Counsel for the 
respondents, desree-holders, admits that the 
practise in this Court is to stay execution 
when immoveable property is soneerned, 


exeept in regard to sosts, aud provided that. 


he be permitted to reaover from the Court 
thé monies.deposited by him .in .somplianse 
with the terms of the desree without pre. 
judise to ^is right to re-deposit if in the 
event of the failure of the appeal; he has. no 
objestion to the obseryanes. of the usual 
prastiss,”’ 

The’ judgment does not profess to lay 
down any general rule. In that partioular 
oa50 apparently the parties same to: a 
mutual understanding upon whiah. the order 
of stay was based, Aacording to olause (1) 
of rule 5, “an appeal shall . not operate 


order appealed from, exsept so far as the 


Appellate Court may order, nor shall execu- l 


icon of a decree be stayed by reason only. of an 
appeal having been preferred. from the decree; 
but the Appellate Court. may for sufficient 
sanusa order stay of execution of sueh desree.”’ 

lf the eontention of Mr. Moti Sagar he 
aesepted, the provisions of rule 5 will 
prastieally cease to affest deorees for the 
possession of immoveable property. Clause 
(3) of the same rule provides that no order 
for stay of exeaution shall be made under 
sub-rule (1) or sub-rule (2), unless the Court 
making it is satisfied as to three things 
whieh are detailed in sub.elauses (a), (b) 
and (c). Reading the different olauses of 
rule 5 together, the poliey sontemplated by 
the Legislature appears to be that unless 
the three sireumstanees mentioned in’ sub- 
- glances (a), (b) and (c) attashed to elause 
(3) are established, the stay of exesution of 


any deeree, whether for moveable or im- ` 


moveable property, shall not be ordered 
Any prastise opposed to the elear provisions 
of the law would be bad. It will depend 
upon the spesial sireumstanees of eash oase 
to decide whether an order for stay should 


or should not bs made, and in-desiding | 


whether- substantial loss may resalt to the 


party applying for stay of execution unless 
*Page of 1L: [Ed]. = dd 
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the order is made, the Oourt may take into 
sonsideration the nature of the proparty for 
the possession of whioh a desrae has been 
passed. . However, I have noi bsen able to 
diseover the alleged prasties recognized 50 
broadly in auy of the eases referred to dur. 
ing the arguments by Counsel of the res. 
paotive parties, The moat im por;an: thing 
whieh a Oourt ought to bsar in mind before 
making an order for stay of exeoution of a 
decree is, whether the party applying for stay 
has sueeeeded in showing that substantial 
loss will result if the order is not made. 
Every deeree-holder ia entitled to the fruits 
of his deeree as quiskly as possible. There 
must ba suffisient cause for depriving him 
of such fruits ever temporarily, I have, 
therefore, to see in this ease whether the 
petitioner has been able to show that he | 
will suffer substantial loss if the desrae in 
this ease is allowad to be exesnted. In 
paragraph 2 of his affidavit the patitioner 


_, makes the following vague statement: "I 
asa stay of proseedings under.a desree..or. 


shall suffer a great loss if the respondent. 
obtains possession No loss is spasi- 
fied. The delivery of possession is the 
natural eonsequense of a dearee, and if stay 
of exesution is to be allowed on a vague 
statement of this kind then the exesution of 
every desree will have to bs stayed. [ must 
hold that in this ease the petitioner has 
not suseseded in showing that any substan. 
tial loss will aaerue to him if possession is 
given to the decree-holder, In sase of 
gueaess in appeal the petitioner will ba able 
to take bask the properiy in dispute by 
restitution, For the reasons set forth above 
I disallow this applisation and rejeat it with 
goats. The Rule is hereby dissharged. 


Rule discharget, 


` 
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MADRAS HIGH COURT. 
ÅPPEAL AGAINST ORDER No, 32 or 1920, 
September 13, 1: 20. 

Present :—dustiee Sir Abdur Rahim, KT., 
and Mr. Justise Odgers. 

JOHN J, FERNANDEZ—Derenpant No. 1 
— ÁPPELLANT 

versus l 
SYLVESTER SOUZA AND OTHERS — 
Prarie No, 4 AND Devexpent No, 2 AND 
Praixcirra Nos. 1, 2, 5, 6anp 7 


— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XLI, v. 28, 
O. XLII, * 1 ( u)-—Appeal—Remand of suit by 
Appellate Court — Preliminary point, meaning of, 


The expression 'preliminary point!in Order XLI, 
rule. 28, Civil Procedure. Code, means some point 
either collateral to the merits which precludes their 
determination altogether or some particular question 
which, though relating to the merits, precludes 
their general determination. [p. 829, col. 1. 

Ramachandra Joshi v. Hazi Kassim, 16 M. 207 at p. 
210; 6 Ind. Deo. (N. s.) 802 and Athappa Chetty v. 
Ramananthan Chetty, 58 Ind. Oes, 417; 37 M. LJ 
586; 10 L. W. 869, followed, 


Appeal against the order of the Distriet 
Court, South Kanara, dated the 3lst July 
1919, in Appeal Suit No. 371 of 1918, prefer- 
red against the deeree of the Court of the 
Distriest Munsif, Mangalore, in Original Suit 
No. 1 of 1917. 

Mr, B, Sttarama Rao, for the Appellant. 

Mr. K. P. Lokshmana Rao, for the Re- 
spondents. 

JUDGMENT.—The preliminary objeetion 
is that there is no appeal against the order in 
the oase remanding the suit to the Distrist 
Munsif for trial of the question whether the 
default, sonsisting in non-performanes of the 
agreement, whieh, as found by the lower 
Appellate Court, was in fast arrived at between 
the plaintiff and the defendant, was due to 
the default of the plaintiff or the defend- 
ant. What is or is not a preliminary point 
it is not always easy to determine, The only 
definition that has been attempted, so far 
as it has been brought to our notiee, is that 
given by Muthusami Aiyar, J.,in Ramachandra 
Joshi v. Hazi Kassim (1), where he says 
that a preliminary point means "some point 
either eollateral to the merits whioh preeluded 
their determination altogether, or some 
partisular question whieh, though relating to 
the merits, preslpded their general determin- 
ation.’ It seems to ns that this is a fairly 


(1) 16 M. 207 at p, 210; 5 Ind, Dec, (N.s) 852. 
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assurate definition, whioh we find has also 
been adopted in the resent desision in 
Aihappa Oheity v. Ramanathan Ohetty (2). 


On the merits there ean be no doubt that 
the finding of the Subordinate Judge, that the 
agreement alleged by the plaintiff bad been 
proved, is on & preliminary point, the question 
for deoision on the merits being whether the 
agreement had been broken by the plaintiff 
or the defendant, Therefore, an appeal lies in 
this case. On the merits there oan be no doubt 
that the finding of the Subordinate Judge is 
wrong, The plaintiff sold the property in 
dispute to the defendant, and he alleged that 
the defendant as part of the same transaction 
agreed to grant a mulgent or perpetual lease 
of the property to the plaintiff in sonsidera- 
tion of the plaintiff paying a premium of 
Rs. 200 and a rent of Hs. 106-2-0 whioh 
ineluded the assessment for a year. The 
first defendant in his written statement in 
paragraph 2 sategorically and most olearly 
denied the existense of any sash ‘agreement 
as alleged by the plaintiff, But in paragraph 
5 he stated that, sometime after the sale, 
he agreed to grant a mulgent lease of the plaint 
properties to the plaintiff for a premium of 
Rs. 200 and a rental of Rs, 120 exelusive of 
assessment and on sondition that the pre- 
mium was to be paid within two months from 
that date, Apparently the District Judge takes 
this as amounting to an admission bythe first 
defendant of the agreement cet up by the 
plaintiff and one whieh the plaintiff is 
entitled to enforee, But the agreement stated 
in paragraph & of the defendant's written 
statement is totally different from that alleged 
in the plaint. 


. We, therefore, reverse the order of the 
Distriet Judge and restore that of the 
Munsif with sosts here and in the lower 
Appellate Court. The  Distriet Munsif 
assessed the Pleader’s fee payable ta the first 
defendant at Rs, 50, which is apparently 
higher than what would be allowed ordinarily, 
He fixed this amount as the plaintiff's suit. 
was a hopeless one or, as he oalls it, a 
desperate one. So far as one of the reliefs 
sought by the plaintiff was sonéerned, namely, 
the eansellation of the sale,- the fixing of 
Pleader's fee was within the diseretion of the: 


(2) 68 Ind, Cag, 417; 37 M. L, J, 586; 10 L, W. 359, ` 
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Trial Judge; and weare unable to say that 
the amount fixed by him should be 
revised. 

M. 0, P, 


Appeal allowed, 


LAHORE HIGH COURT. 
Civi, Revision Petition No, 557 or 1920. 
February 15, 1921, 

Present; —Mr. Justice Martineau, 
Musammat BISHEN DEVI AND OTHERS — 
PLAINTIEES—PETITIONERS 
versus 
BISHEN CHAND AND OTHERS— 

< DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s, 10—Stay 
of suit-—Order—Revision—Punjab Courts Act (VI of 
1918), s. 44—“Case”, meaning of. 


Section 10 of the Civil Procedure Code does not 
apply unless every matter in dispute is directly 
and substantially in issue in the two suits, and the 
parties are the same, [p. 881, col. 1.]. 

Kesho Prasad Singh v. Shiva Saran Lal, bl Ind, 
Cas. 36; 4 P. L. J. 657; (1919) Pat. 284, relied 

n 


The word "case" includes a particular braneh of 
& case for which an independent remedy or a 
different procedure is provided by the Oivil Pro. 
cedure Code, [p. 830, col. 2.) 

An order staying proceedings under section 10 
of the Civil Procedure Code is an order deciding a 
case within the meaning of section 44, Punjab 
Courts Act, and is, therefore, open to revision, 
[». 881, col, 1.] < 

Petition, under section 44 of the Punjab 
Courts Ast, for revision of the order of the 
Senior Subordinate Judge, Lahore, dated the 
24th June 1920, staying proseedings in the 
puit. 

Dewan Mehr Chand, for the Petitioners. 

Lalas Parduman Das and Dharm Ohand, 
for the Respondents, 


JUDGMENT,—This is an applieation for 
the revision of an order passed by the Senior 
Subordinate Judge of Lahore under sestion 
10 of the Civil Prosedure Code, staying 
proeceedings in a suit. The plaintiffs first 
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brought a suit (whioh may be ealled anit A) 
in the Court of the Munsif of Kasur for the 
redemption of a kavel? whish had been mort- 
gaged by their father, Narain Das, to Viru 
Mal. The suit was brought against ViruMal’s 
son Ohuni Lal, and afterwards Parmeshri, 
a daughter-in-law of Narain Das, was added 
as a defendant as she alleged that she was 
Narain Das’ heir, _ 

Then the plaintiffs brought a suit (which 
may be ealled suit B) in the Court of the 
Senior Subordinate Judge for the redemp- 
tion of other property against Ohnni [Lal 
and four other persons, who were joint mort- 
gagees with Chuni Lal’s father. Parmeshri 
was added asa defendant on her appliestion, 
and afterwards Gopi Mal, a collateral of 
Narain Das, was also added. 

On the plaintiffs application suit A was 
transferred to the Court of the Senior Sub- 
ordinate Judge. 

In suit B Parmeshri and Gopi Mal urged 
that proseedings in that suit should be stayed 
under seetion 10 of the Civil Proeedure Code, 
pending the desision of suit A, and the 
lower Court has aecordingly passed the order 
under revision, staying the proseedings., 

A preliminary objestion is taken on behalf 
of the respondents that no revision lies as 
the oase has not been desided and in support 
of this objeetion, referenee has been made to 
my order in Oivil Revision No, 460 of 1920 
[Sawan Mal v. Kanhaya Lal-Gopal Das  (1)!, 
The ease cited, however, is not in point. 
The order, whieh I held was not open ío 
revision, was merely one deciding that the 
Court had jurisdiction to try the suit, but 
in the present ease the order whioh it is 
sought to revise is one, not merely giving 
a finding on a question of jurisdiction or 
other issue, but direeting that proceedings 
in the suit be stayed until another suit is 
desided. In Pandit Ram Kant v. Pandit Raj. 
deo (2) it was held that the word “ case” 
in sestion 622 o£ the Civil Proeedure Code 
of 1882 may mean a partieular braneh of 
a ease for whioh ah independent remedy, or 
a different procedure, is provided by the 
Civil Prosedure Code, Sestion 10 provides 
a spesial rule of prosedure to be followed 
where two eases are pending between the 
same parties, in which the matter in issue 


(1) 69 Ind. Cas. 680, 
(2) 60 P. R. 1897, 
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is the same, and I think that an order staying 
proseedings under that section should be held 
to be an order desiding a "ease," within 
the meaning of section 44 of the Punjab 
Courts Ast. 

On the question whether the order staying 
proseedings in the present sase was a legal 
order, I agree with the sontention of the 
petitioners that it was nob. The learned 
Subordinate Judge says that the point for 
determination in both the suits is the same, 
namely, whether the plaintiffs are the persons 
entitled to redeem the property or whether 
the mortgagor's daughter-in law, Parmeshri, 
is entitled todo so, Butthis is not the only 
point in dispute, In suit B there are 
also issues whieh do not arise in the other 
suit, namely, as to the amount to be paid to 
the mortgagee, -and as to the improvements 
made by them, and I agree with the view 
taken by the Patna High -Ocurt in Kesho 
Prasad Singh v. Shiva Saran Lal (38) 
thatsestion 10 of the Civil Procedure Code 
does not apply unless every matter i in dispute is 
direstly aud substantially in issue in the two 
suits, Furthermore, the parties are not the 
same, as in suit B, Viru Mal's co-mortgagees 
are among the defendants, whereas they are 
not parties to the other suit. 


' { hold, therefore, that the proeeedings in 


suit B sould not legally bé stayed, 

I aecept the applieation, set aside the 
order staying  proeeedings, and direst the 
lower Court to proseed with the ease. The 
respondents will pay the petitioners’ sonta in 
this Court. 

WH ET accepted, 


(8) 51 Ind, Cas, 86; 4 P. L, J. 657; (1919) Pat, 
284. 





PATNA HIGH OOURT, 
. Orvic Review Oases Nos. 56, 57, 58, 59 
AND 60 or 1919, 
April 28, 1921, 

Present:—Mr. Justice Adami. 
DEBENDRA CHANDRA GHOSH 
BAHADUR AND OTHERS —BEBPONDENTS— 
PETITIONERS 
versus 
Ohaudhuri BANDHU SAHU AND OTHERS— 

APPELLANTS-—O»Posrrg PARTY. 
Qivil Procedure Code (Act V of 1908), O, XXIII, 


~ 


r, 1—Appellate Court, whether can allow withdrawal 
of suit-——Jurisdiction, 


Where evidence to meet the issues framed has 
been adduced by both parties and on these issues 
& decision has been arrived at and a decree has been 
passed, and that decree has been upheld on appeal, 
the High Court in second appeal has no power to 
allow withdrawal of the suit and to deprive the 
defendant of the advantage he has gained from 
the decision of the issues in his favour. Order 
XXIII, rule 1, of the Civil Procedure Code does 
not give such power where once the suit has 
heen decided and a decree has been passed, [p. 882 
col, ł 


Application for review of the order passed 
by Mr. Justiee Atkinson and Mr. Justiee 
Adami in Seaond Appeals Nos, 820 and 666 
to 669 of 1918, 

Messrs. S. M. Mullick and B. O. Mitter, 
for tke Petitioners. 
. Mr, Rat Guru 
Opposite Party. 

JUDGMENT,.—This is an application for 
the review of an order passed by the 
late Mr. Justice Atkinson and -myself in 
the case of Sesond Appeals Nos. 570 and 
666 to 669 of 1918, arising ont of Suits 
Nos, 40, 41, 42, 43 and 46 of 1916 before 
the Additional Subordinate Judge of 
Hazaribagh. 

The plaintiffs sought for a declaration that 
certain grants of land made by way of main- 
tenanee to members of the family of the Raja 
of Jagodih were permanent and non resum- 
able, and that an entry in the Reeord of 
Rights to the eontrary effeot was inoorreot. 

. Issues were framed and evidence of both 
parties taken and judgment passed dismissing 
ihe plaintiffs’ suit. 

On appeal to the  Distriet Judge, the 
deeision of the Additional Subordinate Judge 
was upheld, and then the plaintiffs eame 
up to this Court on sesond appeal. 

When these sesond appeals same on for 
hearing, the learned Vakil for the appel- 
lants applied for leave to withdraw the 
suite whieh his olienta had instituted. 
After hearing him and Mr. Ray for the 
respondente, Aktinson, J., on delivering 
judgment stated— 

“We think under the sireumstanees of 
this ease we would be justified in granting 
the appellants the leave whieh they seek 
and permit them to withdraw not only the 
appeals presented to this Court but also 
the respestive - original suits spesified 
above, 


. Saran Prasad, for the 
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“The respondents represented by Mr. 

Ray, defendants Nos. 1 to 9, appear and 
faintly protest against the application 
being granted in favour of the plaintiffs- 
appellants to. withdraw their suits," 
and so not only the appeals but also the 
suits were allowed to be withdarwn, 
. Mr. Sushil Madhab Mullick on behalf of 
the respondents to the appeala strongly 
protests that that part of the order 
allowing the suits to be withdrawn was 
without jurisdiction, and asks that the 
order be modified so as to apply to the 
appeals only. He points out that an 
Appellate Court has no power to allow 
the withdrawal of a suit, whish has been 
tried and decided, under Order XXIII, rule 
l, and that in any sase the order cf this 
Court does not show that there was any 
formal defeet or any other sufficient gronnd 
for allowing the plaintiff to institute a 
fresh suit, He shows that the effect of 
the order will seriously prejudiee his olients, 
sinse they would be deprived of the defence 
of res judicata in future litigation. 


1 think that the sontention must elearly 
susceed, Where evidense to meet the issues 
framed has been addueed by both parties 
and on these issues a deeision bas been 
arrived at and a desree has been passed, 
and that desres has beenupheld on appeal, 
this Court on sesond appeal has no power 
to allow withdrawal of the suit and to 
deprive the defendant of the adyantage he 
has gained from the desision of the issues 
in; his favour, Order XXIII, rule 1, will not 
give sush power where onee the suit has 
been desided and a deeree has been passed. 


In Robert Watson & Oo. v. Oollector of 
Zillah Hajhahye (1) their Lordships of 
the Privy Couneil said: “ Their Lordships 
are aware of no ease in which, upon an 
issue joined, and the party having failed 
to produee the evidence which he was 
bound to produce in support of that issue, 
liberty has been given to him to brivg a 
second snit,” 

The ease of Sreemotee Mona Bibee v. Oomed 
Ali (2) shows that permission to withdraw 
cannot be given when once judgment haa 


(1) 18 M, I. A, 160; 12 wW. R. P, Cs 43; 3 B. L. B. 
P. 0, 48; 2 Suth. P, C.J, 269; 2 Sar. P. O. J. 500; 20 WR. 


B. 611, 
(2) 16 W, R. 276, 
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been passed, and Muddun Ram Dossy. Israil 
Ali Ohowdhry (3) is to the same effest, In 
Kharda Oompany Limited v. Durga Oharan 
Ohandra (4), Mukerjee, J., referred to the oase 
of Robert Watson & Oo. v. Collector of Zillah 
Rajshahye (1) and to Ramdeo vw. Ganesh: 
narain (5), and showed that the law laid 
down in the former ease had been fol- 
lowed under the sussessive Codes, He 
distingnished the cease of Khatoon Koonwar 
v. Hardoot Narain Singh (6) on the ground 
that there no objeotion had been made in 
the Court of Appeal. In the present ease 
there was objestion. 

The desision of Mookerjee and Beachoroft, 
JJ., in Padma Lochan Patar v. Giris Chandra 
Kit (7) shows that the Appellate Oourt 
could not pass the order under Order XXIII, 
rule 1, as does that of Jenkins, O. J., in 
Mabulla Sardar v. Rant Hemangint Debi 
(8), The following decisions of this Court 
are also pertinent to the present oase, 
Sutyabads Gountia v. Bediadhar Bar Panda 
(9), Nathuni Ram v. Musammat Sheo Koer 
d and Mahendra Ram v. Singt Lal 
11), 

Mr. Prashad on behalf of the opposite 
party, plaintiffs, has failed to show that 
this Court had jurisdiction to allow 
withdrawal of the suits. 

I am satisfied that this Oourt wrongly 
allowed the suits to be withdrawn and 
accordingly direct that the order of this 
Court under review be so modified ‘as to 
allow withdrawal cf the appeals only and 
to disallow withdrawal of the suits ont 
of whioh they arise. 

A eonsolidated hearing fee of five gold 
mohurs is allowed, 


Order modified, 
(3) 21 W. R. 291, 


(4) 5 Ind, Cas, 187; 11 C. L, J. 45. 

(5) 12 0. W. N, 921; 86 C. 924, 

(6) 20 W. E. 103. 

(7) 45 Ind, Cas, 241; 460. 168; 27 O. L, J 


392, 

(8) 6 Ind, Cas. 629; 11 C. L. J. 612, 

(8) 46 Ind. Cas. 892, 8 P. L. Jd. 404, 

(10) 46 Ind, Cas. 170; 8 P.L, J, 480; 6 P.L, W 
104; (1918) Pat. 220, 

(11) 48 Ind. Cas. 107; 3 P. L. J, 661. 


Vel. LXZ/ 
AMEMDMARI SINGH 9, EMPEROR, 


PATNÀ HIGH COURT. 
OnixiNAL ÀPPEAL No, 156 or 1920. 
August 20, 1920, 
Present : —Mr, Justise Jwala Prasad. 
NEMDHARI SINGH AND oTHERS— 
AcousEp-—~—AFPELLANT 

Versus : 
EMPEROR -- RESPONDENTS, 
Penal Code (Act XLV of 1800), ss. 71, 147, 149, 
823, 325--Rioting and grievous hurt, conviction for— 
Sentences, proper, 


For an offence under section 147 of the Penal 
Code all thatis necessary is, that the members 
of the unlawful assembly should use force or 
violence, and the use of the least amount of force 
is sufficient. [p. 882, col 2.] 

An unlawful assembly may have & common 
object of committing: hurt or grievous hurt, and 
when auch an assembly uses force or violence of 
the least amount, the members thereof are guilty 
of rioting and punishable under section 147. If, 
however, their common objectis accomplished by 
causing hurt or grievous hurt, they would be liable 
to conviction for the further offence under sec- 
tion 328 or 925, as the case may be. The individual 
members committing the hurt or grievous hurt 
will be convicted for those offences and, if the 
other members, who did not actually commit the 
hurt or grievous hurt, knew that suchan offence was 
likely to be committed in the prosecution of the 
common object they would also be liable to con- 
viction for the hurt or grievous hurt, as the case may 
be, by reason of section 149 of the Code, [p. 833, col. 
2; p. 884, col 1.] 

Semble.—Sepurate sentences cannot be passed 
under section 147 and sections 828 or 325, read 
with section 149, of the Penal Code, s 

Messrs, K, B. Dutt and L, K. Jha, for the 
Appellants, 

Tke Assistant Government Advocate, for 
the Crown. 


JUDGMENT,.—The only substantial point 
urged in this appeal is against the sentenoea 
passed upon the appellants. They have all 
been convicted of rioting under seation 147 
and of offences under section 323/149 and 
325/149. All have been senteneed to six 
months each under seetion 147, and to three 
months eaoh under sestion 324/149, Two 
of them, Nemdhari and Baldeo, have been 
sentenced to three yeara’ rigorous imprison- 
ment each with a fine of Rs, 200 eaoh under 
sestion 825/149, Four of them, Biso, Nunnu 
Lal, Pokha and Jiohha, totwo years eash under 
gestion 325/149, and the reat to one year 
eaoh: under that  seotion. The sentences 
under the different seotions are to run gon- 
currently, The eommon objesta were said 
to be to atop the outting of the wheat erop 
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by the landlord's men and to beat them. 
The learned Judge has found these common 
objects stated in the cbarge to have been 
proved and also that all the aseused must 
have known from the start that, at least, 
grievous hurt was likely to be sommitted in 
prosecution of the eommon object, thongh 
they must not haye known that murder or 
homicide was likely to be committed, and 
as hurt and grievous burt were eaused to 
the somplainant’s men by some of the 
aesused, the learned Judge has held that all 
of them were guilty sonstrustively under 
sections 323 and 825, read with section 149. 
Upon the aforesaid finding of the learned 
Judge, it is not possible to hold that the 
convictions of the prisoners separa'ely for 
the offenses eet forth above are in avy way 
ilegal It ie, however, said that the separate 
sentences under sestion 147 as well as under 
sestion 323, read with sestion 149, are illegal 
inasmueh as the latter was eovered by the 
sommon object to beat the somplainants’ men 
stated in the ebarge under sestion 147, But 
the sharge states two common objests:— 
(1) To prevent the landlord’s men from 
cutting the orop of the field, and (2) to 
assault them. Again, for an offence under 
gestion 147 all that is necessary is, that tha 
members of the unlawful assembly should 
use “forse or violence" as laid down in 
gestion 146 of Indian Penal Code, and the use 
of the least amount of forse is suffisient for 
an offenoe of rioting, Vide Ramadeen Doobey, 
In re (1). Violenae includes foree used to any 
object other than a person, Samaruddin v. 
Emperor (2), Hurt is defined as "bodily pain, 
disease or infirmity of avy person.” (Sestion 
319). It isof two kinds, simple and grievous, 
Simple hurt is punishable under sestion 328 
and grievous hurt under seotion 325 of tha 
Penal Code. An unlawfal assembly may have a 
common objest of committing hurt or grievous 


"hurt and when such an assembly uses frose 


or violence of the least amount the members 
thereof are guilty of rioting and punishable 
under  seatíon 147, If, however, their 
eommon objest is aesomplished by causing 
hurt or grievous hurt, they  eertainly 
would be liable to oonvistion for the 
further offence under section 328 or 325, 


(1) 26 W. R. 6 Gr, 
(2) 17 Tad, Cas, 565; 40 C, 367; 18 Cr. L, 
821, 
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as the ease may be, The individual members 
éomaitting the hurt or grievous burt will 
certainly be eonvisted for those offeneea end, 
if the other members, who did not actually 
somraii the hurt or grievous hurt, knew that 
guoh an offence was likely to bo committed in 
the prosecution of the eoramou objeet they 
wouid aizo be Hable to conviotion for the hurt 
or grievous hurt, as tho case may bo, by reason 
of sestion 149 of the Code, Ssetion ll of 
the Code may, of course, be invoked to 
relisve the offender under section 323 if that 
ia stated to be the common object of the 
assembiy and as  neeestary ingredient 
constituting an offexzee under seetion 147, 
for punishment under ceation 147 is two years 
and that onder sestion 323 as one year. 
Section 71 says that where ceveral acte, of 
whieh one or more than cns would by iiself 
or theraselvss conclitota when combined a 
different: cffence, the oferder shall not be 
punished with a more severe punishment than 
the Court which tries could award for any 
suoh offenses, The punishment wader section 
325 being seven years is severar than under 
section 147, and the Court, while sonvieting 
under sesticn 147, may punish the cffender 
under section 325 if committed by him and 
likewise he ean punish others under seotion 
325, read with sestion 149, if grievous hurt 
was eaused in furtheranes of the sommon ob- 
ject of the assembly and whioh they knew was 
likely to be so saused. Thero has been 
divergence of cpinion in the several High 
Courts upon the subject. Tho matter was 
settled in the Cnleutt& High Court by the 
Ful Bench ease in Nilmony Poddar v. Queen- 
Empress (3). Inthe casa of Hridoy Mondal 
v. Jagananda Las (4), their Lordships solved 
the difficulty by considering the separate 
sentences passed under the sections 147, 353, 
and 225 as one consolidated sentence so as to 
meet tbe offence of which the petitioners 
were sonvisted. This view was adopted in 
a Division Bench of this Court after fall 
consideration of all the authorities, Paltu 
Singh v. Emperor (5). Vide also  Crimi. 
nal Revision No. 349 of 1919, Ramdular 
Jha v. Emperor (Das, J.) 

The learned Judge has in the present case 


(8) 16 C. 442: 8 Ind. Dec. (N. s.) 292, 
(4) 4 C. W. N. 245. 
$ ' 
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made ihe separate sentenees passed nnder 
sections 147, 323/149 and 325/149, to run 
eoneurrently. Prastically, therefore, there is 
only one sentence under gestion 325/149, 
whioh is the maximum sentence passed upon 
the agaused in the present case, The point 
raised by Mr. Dutt iz, therefore, only of 
academic interest. I have indiested my own 
view and those of the authorities on the 
subjest and 1 need hardly puraus the matter 
further, < 


The learned Judge has, however, not been 
able to find who were the persons who 
actually eaused the hurt or grievous hnré 
and the appellants have, therefore, been 
gonvistod sonstructively on the ground that 
thsy must hove known that hart and griov. 
ous burt was likely to be sommitted in 
prosecution of the common object of the 
assembly. In view of tho eiraumetansaa of 
thia ease, and of tho authorities quoted 
above, I would reduee the sentences upon 
Nemdhari and Baldeo to two years’ rigorous 
imprisonmenteash end would romit the fines 
imposed npon them, which, if already paid, 
wil bs refunded. The sentenees of Biso, 
Nunnu Lal, Pokha and Jiohha are reduaed fo 
18 months! rigorous imprisonment eash and 
thoes on the rest are reduced to nice months. 
These sentenseas wil! be the consolidated 
sentenses passed upon the asoused fcr all the 
offeness sommitted by them in the riot, 

Mr. Datt has oontended that as the pro- 
sesution ense as to the murder of Moulvi 
Mehto Barahil was exaggerated and the 
ease leid in the frst information was materi. 
ally changed at the trial, the sonvietion in 
the present ense cannot be sustained. In 
short, ihe argument is that the story now 
told by the proseeution is too mush em- 
bellishsd and exaggereted on the part of 
the proseeution to be relied upon with any 
degree of eertainty. 


The learned Sessions Judge has, in a well. 
eonsidered judgment, given the benefit of all 
the defects in the case of the prosesution £o 
the accused and has eliminated all omlfellish- 
ments and bas exonerated them of the 
charge of murder direstly or sonstructively, 
He has, however, come to the sonclusion 
thet the case of rioting against the asoused 
was substantially proved. On full consider. 
ation of the evidense, I assept the view 
taken by the learned Judge. 


Vol, LXI) 
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The astounding fast in eorroboration of 
the story of the prosecution is that the hold. 
ings of most of the assused were sold in 
. exesution of desres againsb them and pur. 
shased by the landlords. Nemdhari waa 
one of the prineipsl persons effeoted by the 
auotion-sale and the other aceused are 
direstly and indirestly sonneoted with him 
and other judgment-debtors, Baideo, Sukan 
and Dhautali. These tenants were pahikhaat 
ratyats residents of the sonterminous 
villags of Khirbhojana, where the ossurrenss 
is said to have taken plaes, Ib is noto. 
worthy that the osourrencs commenced as- 
cording to the prosesution oase in the field 
of Nemdhari’s plct No, 681, 

It sannot ba seriously disputed that thera 
was & serious riot, in the eourss of whioh 
one Moulvi Mahto, a Barahil of the landlord, 
was killed, the Tahsildar Sujayat Karim 
and Geni Singh roseived injuries of different 
kinds. 

There was no substantial defensa of the 
acsusad in the Court below to the ehargea 
laid against them. The learned Saasions 
Judge was, therefore, right in holding that 
the ease against the aeeussd was substan. 
tially proved. The ossurrenee is one that 
nesessarily demands a severe punishment. 
The saesused diregarded the proessses of 
Civil Oourt and oaused a serious disturbaues 
of peaos resulting in the death of one and 
severe injuries on others, Mr, Datt sould 
not sucaeed in enlisting the sympathy of 
the Court for a further redastion in the 
pentenas than what has been already held in 
the earlier part of this judgment. 


The result is, that the sonvistions are 
upheld and the sentences are modified as 
stated above. The fines, if paid, will be 
refunded, 


Sentences reduced, 
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LOWER BURMA CHIEF COURT. 
ORrMINAL Raviston No, 105B or 1920, 
June 10, 1920. 
Preeent:—Mr. Justice Maung Kin. 
CHIN PIN AND OTHERS -— APPLIGANTZ 
tersus 


EMPEROR— Opposite PARTY, 
Oriminal Procedure Code (Act V of 1898), s. 556 
—Burma Gambling Act (I of 1899), ss. 8, 7— 
Magistrate issuing warrant under s,0, whether com. 


petent to try case. 


A Magistrate who issues a warrant under seo. 
iion 8 of the Burma Gambling Act is disqualified 
from himself trying the case. 

Mr. Bomani, for the Applicants, 

JUDGMENT.—This application arises 
out of a gambling ease, The applicants 
desire a transfer of the oase from the Court 
of the Township Magistrate, Letpadan Hast, 
to some other Court. 

The main ground is, that the Magistrate 
issued the warrant under sestion 6 of the 
Gambling Act after expressing his belief on 
the information received thatthe house in 
question was a common gambling house, and 
that he is, therefore, disqualified from trying 
the oase, The belief expressed was that the 
information was eredible to the extent that 
a warrant may issue on the strength of if, 
That information alone is not sufficient to 
warrant a sonviotion, but if does help to 
raise the presumption under sestion 7, when 
the provisions of sestion 6 of the Aot have 
been complied with, What the Trying Magis- 
trate has to do when the Poliee send up the 
ease for trial, is to see whether the provisions 
of gestion 6 have been complied with. One 
of the points he has to satisfy himself of 
under that sestion is as to the suffoienoy 
to the information. The legislature has 
not laid down that the Magistrate who 


issued the warrant may try the sase. The 
issue of a warrant is extra judicial, 
The Trying Magistrate takes sognizance 


of the oase upon a Police report. As he has 


` to sonsider the question of the sufficiency 


of the information, he should be a different 
person from the one who issued the warrant. 
To allow the Magistrate issuing the warrant 
to try the ease, is hardly fair to the aconsed 
who asks him to see whether the information 
was suffisient er not, The Magistrate has 
already formed his opinion on the point. 
There ig another way of looking at the 
matter, The Magistrate who issued the 
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warrant was the one who set the law 
into. motion, and was, therefore, some- 
what in the nature of a proseoutor, It 
must here be borne in mind that the Magis- 
trate was doing what a Police Offieer empower- 
ed under sestion 6 is able to do. In either 
view of the matter, the spirit of seation 556 
of the Oriminal Prosedure Code is violated 
and its intention virtually defeated. 

I would direct that the oase be transferred 
from the Court of the Township Magistrate, 
Letpadan East, to such other Oourt in 
Tharrawaddy a; the District Magistrate may 
appoint, 

Oase transferred. 


PATNA HIGH COURT, 
OniMINAL Revision No. 367 or 1920, 
September 13, 1920, 
Presenit:—Mr, Justice Jwala Prasad 
and Mr. Justice Sultan Ahmed. 
HAZARL LAL-—PzxiriosER 
VETSUS 


EMPEROR-— Opposite Parry. 
Penal Code (Act XLV of 1860), s. 107—4Abet. 
ment, what is—Accessory after the fact, whether can 
be punished. 


Abetment by aiding or instigation necessarily 
means some active suggestion or support or stimula- 
tion the commission of the offence itself. [p. 889, 
col, 1. 

Anact done after an offence is complete which 
might help the offender does not amount to abet- 
ment [p 839, col. },] 

An accessory after the fact is not punishable 
under the Indian Law. [p 839, col. 1.1 


Applisation against an order of oon- 
vistion and sentence passed by the Additional 
District Magistrate, Gaya, whieh was oon- 
firmed on appeal by the Sessions Judge, 
Gaya. 

Mesars. G. C. Pal and Katlashpait, for the 
Appellant, 

The Assistant Government Advosate, for 
the Orown. 


JUDGMENT.—The petitioner, Hazari Lal, 
was tried jointly with one Munni Lal and 
was sonvieted for abstment of one of tho 
offences sommitted by Munni Hal, under ses» 
pion 409, read with sestion 109, Indian Penal 
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Code, and senteneed to undergo rigorous 
imprisonment for one year, Munni Lal waa 
the Poddar of the Gaya Treasury. He 
received the money from the payers in res- 
pest of the Government demands of revenue 
and eesses, and it is with respest to the mis- 
appropriation of Rs. 3,110 13 6, that he was 
sonvisted. The petitioner, Hazari Lal, was 
Ascountant’s Mukarrir in the Treasury and 
his duty was to write up Register K, in whish 
reseipts on account of cess were entered by 
him as well as by other Assistants in the 
Ascounts Department, He has been convicted 
of abetting Munni Lal in respest of the mis- 
appropriation of the sum of Rs, 3,110-13.6, 
as I have stated above, This amount of 
money was paid by Mathura Prasad by 4 
chalans on the 22nd April 1919, The payer's 
copy of these chalans is Exhibits 1 to 4, These 
chalans bear the following details :— 


Accountants 





No. of Date. Treasurer's Payer, Amount. 

Chalan, No. 
Rea. A. P. 
531 224.19 18 Mathura 896 15 0- 

, Pd. 

532 Do. 19 Do. 9 00 
030 Do. 20 Do. 2,188 0 6 
090 Do, 21 Do, 21 140 
Total 8,110 18 6 


All these chalans were filled up by Mathura - 
Prasad. These chalans have not been entered 
in Register K, Exhibit 6. However, the last: 
five entries in Register K make up a total of 
Rs. 3,110.13 6, These five entries are as 


follows:— 
No. of Cha- 
Date, lansinthe Amount. Payer’s name, 
Register. 
Rs, A. P. 
22.4.19 582 800 0 0 Mathaora Pd. 
Do. 583 1,724 13 0 Do. 
Do. 584 1,054 13 O Gopal Lal 
Do. 5*5 7 8 9 Lachman 
Narain 
. Do. DEG 13 10 9 Do, 
l Total 3,110 13 6 


Theso entries wore made in aesordanse 
with offise chalans 7 (a) to 7 (e) respeotively ; 
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the aforesaid numbers 582 to 584 were the 
new numbers given by the petitioner, Hazari 
Lal, by altering the original numbers, which 
were there and the petitioner also altered the 
original dates into 22nd April 1919, These 
chalans are to be found in the payer’s oopies 
Exhibits 14, 18, 18, 20 and 21, respectively. 

The last two Items, Nos. £ and 5, occur 
for the firsí time on the 22nd April, and 
henee there is no alteration in them, except 
in the offise scpy 0-1-7 is interpolated in order 
to make up the figure of Hs. 3,110.13 C. 
The first three items, the chalans of which 
were prepared in January, March and April, 
were previous to the 22nd Apriland were 
posted in the Register K on the res- 
pestive dates baaring the assount-numbers 
noted above by persons other than the peti- 
tioner, Hazari Lal.  Hazari Lal had, 
therefore, nothing to do with them. It is in 
evideneo that the items were scored through 
in the evening of the respective dates of these 
entries by those Muharrirs in the Acsounts 
Department at the instance of Munni Lal, who 
used to go there and report to them that ths 
money had not been paid assording to those 
entries. This is in accordance with the 
practise obtaining on the kist days and for a 
fortnight prior to the kist day on assount 
of rush of business the chalans were first 
entered in Register K, and then they 
were taken in duplicate to the Treasury 
Omes and the money deposited there 
and the payers chalans made over 


from the Treasury direst to the payers. In 


the evening Manni Lal and the Acaounts 
Officer used to sompare Register K to see 
what sums were deposited and what sums 
were not deposited, ani when the Assounts 
Officer was told by Munni Lal that a oertain 
sum was not paid, tha entry in tha Register 
used to bs seored through. The moneys 
mentioned in the first thraa chalans ware 
apparently paid into the Traasary, but Manni 
Lal got them aeored through, falsely alleging 
to the Assounts Dapartment as not having 
been deposited. Now, it must ba notissd 
that Hazari Lal, the petitioner before us, 
had absolutely nothing to do with these 
items nor with the entries relating to them 
in Register K, On the 22ad April Ma- 
thura Prasad paid into the Traasury the said 
gum of Hs, 3,110.13.6 by 4 chalins par 
numbara 531, 532, 535 ani 535, as statad 
above. The monay was aostnally paid to 
Munni Lal. The aasused, howavar, i3 said ta 
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have not entered in Rogister K these 4 
chalans, Exhibits 1 to 4, but instead entered 
the previous chalans deposited on different 
dates referred to above, the offise sopies cf 
whish are 7 (a) and 7 (e; and 7 (d) and 7 
(e) of the 22nd April 1919, the total amount 
being Rs, 3,110 13.6, The assoants under 
Exhibits 7 (a) to 7-(e) were not taken into the 
Treasury on those respestive dates but were 
subsequently paid on the 22nd April It ia 
obvious that the numbers will have to be 
altered so that they may agree with the 
numbers in the Register K, but the numbers 
in the payer’s eopy of tke chalans will also 
have aseordingly to be altered. But the 
payers’ copies of the chalans were not pre- 
sented on the 22nd April and they were 
given with the chalans. 

The 2nd Anril happens to be a .non- kist 
day and henee the ordinary prosedure would 
be that the money will be paid first into the 
Treasury and then chkalang in duplicate 
would go to ths Assounts Department and 
ultimately to Hazsari Lal and he would enter 
them in Register K and then those that 
were above Rs, 500 would be signed by the 
Treasurer and returned to the payer. 

Mathura Prasad has prodused Exhibits 1 
to 4, and his evidence is, that these chalans 
were, a3 & matter of faot, handed over to him 
by the aesused. The aase of the prosecution 
is, that the aesused did not enter the chalana 
Exhibits L to 4 in Register K and instead 
entered the chalans 7 (a) to 7 (e), the money 
of which had already bean paid on previous 
date, and chalans 7 (d) and 7 (e) of the 22nd 
April 1919 to Manni Lal and inthis way he 
falsified the Register K in order to abet 
Munni Lal in the misappropriation of the 
sum of Rs. 3,110.13 6. The defense sase, 
however, is that on the 22nd April he did 
reseive the chalans 7 (a) to 7 (e) and 
entered them in his Register K, by altering 
the numbers therein, in assordanss with 
the then-numbers of his own Rogister E 
and that the chalans Exhibits 1 to 4 did 
not some to him af all. Thechalans ara 
prepared in duplisate on separate piesss 
of paper and are nob csounterfoils. The 
aosused’s further oase is, that Mathura 
Prasad most probably took the payer's adpy, 
Exhibits i to 4, and the ascused ratained with 
him 7 (a) to 7 (e), thinking that they wera 
the duolisate; df those whish Mathura Prasad 
had got Tus lower Appəllatə Court has 
held ;. “There is nothing on the fae of 
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chalans, Exhibits 1 to 4, to show that they 
ever came into the hands of Hazari Lal and 
his suggestion is that Exhibits 7 (a) to 7 (e) 
must have been substituted for them in the 
Treasury Department. Against this, the pro. 
geaulion argue that, assording to the Treasury 
prosedure, the chalans (exsept on kisi day) 
are given to the party from the Áscounin 
Department of the Treasury. Mathura Lal 
says that he got chalans, Exhibits 1 to 
4, from this ascused Hazari Lal, If so, it 
is diffiouli to see how other chalans sould be 
substituted for them without somplicity on 
the part of Hazari”, Exhibite 7 (a) to 7 (e) 
show, amounts of whick actually some to 
Rs. 3,110.11-11, 0-1-7 was added in Exhibit 
7 (e) in order to make up the total of 
Rs. 3,110.13-6 represented by Exhibits 1 to 4, 
In the Treasury oashebook, Exhibit 5, larger 
amount is shown sorresponding to 7 (e) in 
order to make up the total, as stated above, 
of Exhibits 1 to 4. It is, therefore, perfeat- 
ly slear that the figure in 7 (e) was changed 
in the Treasury on the 22nd April 1919 and 
that they were sent to Hazari Lal on that 
date to enter them in Register K. The 
lower Appellate Court obviously asnepts this 
as the correst view, but the learned Sessions 
Judge holds that it is not slear how the 
parties’ eopy of the chalens, Exhibits 1 to 4, 
sould bave gone through the Assounts De- 
partment undetested and he thinks if im- 
possible that the “January chaians, Exhibits 
1 to 4, and office sopies eould have been 
suppressed without the active assistanse of 
Hazari Lal" The evidence of the prosesu- 
tion ie, that Munni Lal went to the Acaounts 
Offise on the dates on which the money in 
Exhibits 7 (a) to 7 (c) were respectively 
paid and got the entries in Register K 
scored through and the remark “ not deposit- 
ed " entered against them by persons other 
than Hazari Lal. It is thus perfeotly clear 
that, after reseiving the money with the 
chalans, Exhibits 7 (a) to 7 (c), on their :es- 
peative dates, Munni Lal made over the 
payer’s copy of the chalans to them and kept 
the offiee sopies, Exhibits 7 (a) to (c), with 
him and got the entries in the Aasount He. 
gister scored through for those days. The 
hict days praet!se was aoted- upon and the 
cholans were directly made over to the payers 
and did not go to the Accounts Office, Munni 
Lal had thus with him the office sopies 7 
(a) to 7 (c) and also 7 (d) and 7 (e) of the 
92nd April and when he reeeived on 22nd 
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April from Mathura Prasad Rs. 3,110-11-11 
he simply added 0-1-7 to Exhibit 7 (e) to 
make up the said sum and sent 7 (a) 
to 7 (e) to the Assount Department to be 
entered in Register K. It lends support 
to the ease of the defence that the offiee 
copies of chalans Exhibits 1 to 4 were sup: 
pressed by Munni Lall and in their stead 
7 (a) to 7 (e) were sent to the asoused. 
There is absolutely no evidense on the record 
to show how the offise copies of Exhibits 
l to 4 went to Hazari Lal exeept the evidenee 
of Mathura Prasad, who says that he re- 
eeived the payer's copy, Exhibits 1 to 4, 
from Hazari Lal. [tis pointed out by the 
learned Assistant Government Advoeate that 
Exhibits 7 (a) to 7 (e) are 5 in number 
whereas Exhibits 1 to 4 are 4 in number 
and he suggests that, unless Hazari Lal was 
in the knowledge of all the doings of Munni 
Lall, he sould not have helped detecting 
that the numbers did not tally, but Hazari 
Lal may not have eounted them and may 
have honestly believed that these two sets 
were equally numbered. He may have made 
& mistake in eounting and we do not think 
that any legal inferenee of guilt san be 
drawn from what may have been at the 
highest negligence on his part. Mathura 
Prasad in his evidence does not distinctly say 
as to who satually took the chalans to Hazari 
Lal In faot, he does nof remember any 
of the dataila sonnested with those chalans 
or any other chalans. In examination-in- 
chief he tried to make ont that he took 
the duplicate chalans, Exhibits 1 to 4, to the 
Acsoonnts Office, but in oross-examination had 
to admit that the prastice of taking the 
chalons from the Treasury to the Accounts 
Office was not uniform. Sometimes the peons 
tock them and sometimes the payers. There- 
fore, this important link is missing. Jn 
our opinion, Hezari Lel may bave been 
guilty of negligenee but there is no question 
of his complisity in suppressing the office 
sopies of chalans, Exhibits 1 to 4, and there 
is no falsification or fraudulently entering any 
of the entries in Register K in sesordanse 
with 7 (a) to 7 (e) 


The Trial Court found at one plase in ita 
judgment as follows:— 


“It is thus abundantly clear that, whether 
Munui Lall received a partieular zum of morey 
from the payer or not, ho had an absolute 
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control over all reseipts of money by whatever 
Poddar for the day, and that if he chose 
to keep bask or misapproprifte any particular 
amount eovered by a particular chlan or 
chalans he sould do so easily." 

On this finding, if is idle to sontend 
that Hazari Lal could be found guilty of 
abetment, If the misappropriation was 
somplete before avything was done by 
Hazari Lal, surely no sharge of abetment 
would lie. Abetment by aiding or instiga- 
tion, as has been held in the oase of Raghu- 
nath Dass v. Hmperor (1), necessarily 
means some active suggestion or support 
or stimulation tn the  sommission 
of the offence itself. If the offense 
of embezzlement or defaleation had already 
been completa before anything was done 
by Hazari Lal, any subsequent astion of 
Hazari Lal in making an entry, whish 
might, in any way, help Munni Lal will 
not be sbetment within the meaning of 
sestion 107 of the Indian Penal Oode. 
At the very highest, Hazari Lal would be 
guilty of being an accessory after the faot 
whish ia no cífense under the Indian Law. 
The result, therefore, ia that the sconvio. 
tion and the sentense of the aseused must 
be set aside. He will now be diseharged from 
his bail. 


Conviction set aside. 


(1) 54 Ind, Cas. 997; 1 P. L. T- €O; (1920) Pat. 76; 
5 P. D, J. 129; 21 Cr. L. J. 218; 2 U. P. L. R. (Patt.) 70, 


CALCUTTA HIGH COURT. 
Criminat Revision No, 950 or 1920. 
January 5, 1921. 
Pressni:— Mr. Justice Bessheroft and 
Mr. Justice Ghose. 
SUKUMAR OHATTERJEE-—AccosEc— 
PETITIONER 
versus 
MUFIZUDDIN AHMED-—CoasPLAINANT— 
Oprosité Pasty. 

Criminal Procedure Code (Act V of 1893), ss. 4 
(h}, 190 (1) a, JAB (A) (2)—Complaint, meaning 
of—Mere repetition of words of section, whether com 
plaint— Complainant, whether bound to have personal 


knowledge of facts—Pennl Code (Act XLV of 1560 
ss. 120B, 404— Sanction, necessary. i 4 


| JA Oourb is not competent to take cognizance 
offen offence under section 404/120B of the 
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Penal Code without the sanction required by syu- 
tion 196 (A) (2) of the Criminal Procedure Code, 
(p 840, col. 2.] 

The definition of complaint in section 4 (A) of 
the Criminal Procedure Code does not contain any 
limitation that, before a Magistrate can take 
cognizance of an offence on complaint, he ought to 
have before him, as complainant, some one with 
a personal knowledge of the facts, nor does sec- 
ton !90 of the Code contain any such limitation. 
Fp 841, col, 2.] 

Before a Magistrate takes cognizance of an 
offence on complaint he must have bofore him an 
allegation of facts constituting the offence, & mere 
repetition of the words of a section of the Penal 
Code is not a proper compliance with the provi- 
sions of section I£ (1) (a), which isto bo read 
along with the definition of complaint given in 
"rm 4 th’, Criminal Procedure Code. [ p. 841, col. 
2. 

Rule against the proseedings of the Second 


Presidency Magistrate, Oaloutta 


FAOTS appear from the judgment. 


Babu Manmathanath Mukherjee, for the Peti- 
tioners.— My first point is, that an offense 
under seation 120 B of the Penal Code cannot 
be taken sognizance of except with the 
sanotion of the Local Government or the Chief 
Presidensy Magistrate. See seotion 196 (A) 
(2), Oriminal Prosedure Code, My next 
submission ie, that the offense under ssetion 
404, Indian Penal Code, is non sognizable 
and, therefore, it cannot be taken eognizanae 
of upon æ Police report. Having looked 
into the Police papers in a manner not 
recognized by law the Magistrate sannot 
proceed urder section 199 (c, Criminal 
Procedure Code. This is my ground for 
transfer. Refers to King Emperor v. Sada 
(1). If a Police Officer puts in a patition 
before a Magistrate in e non cognizable 
gase, it is & complaint and not a Poliae 
report. The matter is diseussed by a Full 
Bench in the oase in King. Emperor v. 
Sada (1). 


[| BEL CUOROET, j.—See Ramjeevan Koormt v, 


Durga Oharan Sadhu (2).] 


The complainant must be a person who 
is cognizant with the fasts of the cago, 
Sea Thakur  Prosad Singh v. Emperor (3) 
and Ohamru Sahu v. Emperor (4). In the 
present sace what was before the Oourt 
was not & somplaint in the proper sense 


(1) 26 B. 150 at p. 155:3 Bom L, R. 536. 
(23 21 0. 979; 10 Ind. Deo. (N. s.) 1286. 
(3) 10 C. W. N. 1020; 4 Cr L. T. 217, 

(4) LL C, W. N. 170; 5 Cv, L. J, 13. 
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of the term, Itis not suffisient fora som. 
plainant to state that an offenes under a 
ertain sestion of the Penal Code has been 
committed, It is nesessary to state the 
fasts whioh would constitute tha offense. 
See Pulin Behary Das v. Emperor (b). A 
eomplaint should sot out fasts as would 
enable the Magistrate toapply his judisial 
mind in desiding whether he should issue 
prosess against the aconsed or not, As 
regards my first point I refer your Lord. 
ships to Harihar Roy v. Emperor (6). 

Babu Jitendra Nath Das Gupte, for the 
Crown :—The offences under seetiona 404 and 
120.B, Indian Penal Code, are distinet, -The 
somplaint itself shows that the principal 
charge was one under section 404, Indian 
Penal -Ocde. The petition gave asuffioient 


- 


materials to disclose an  offenoe under 
section 404, Indian Penal Oode. Nothing 
more was necessary. It is not nesassary 


that the complainant should have personal 
knowledge of the fnets  aonstitnting the 
offenee, See section 4 (A), Crimina) Pro- 
eedure Code. Moreover, having regard tothe 
nature of the offence fuller details sonld 
not be given. All that the Magistrate had 
to do before issuing prosess was to satisfy 
himself that there was a prima facie ease. 
For this purpose looking into the Police 
papers was not illegal. Lastly, the present 
petition for  quashipng the  proseention is 
ilegal beeanse the Magistrate has not yet 
framede, formal charge, 


Babu Manmathanath Mukherjee in reply 
referred to Lee v. H, L. Adhikary (7), 
Emperor v. Lalit Mohan (8), Thakur | Pershad 
Singh v. Emperor (9). 

JUDGMENT, 

Bracacrort, J.- On the 14th September 
a Sub-inspestor of the Caleutta Polise pre- 
sented a written sharge to the Sesond Presi. 
densy Magistratecharging eight persons with 
offences under sections 404 and 4043/1208, 
Indian Penal Code. The complaint was 


(6) 16 Ind. Cas. 257; 15 0. L. J. 517 at p. 578; 13 Cr. 
L. J. 609; 16 O. W. N. 1105. 

(6) 52 Ind. Cas. 595; 23 C. W. N, 481; 29 C. L.J. 
888; 20 Cr, L. J. 675. 

Dorr Cas. 653; 14 O.W. N. 804; 87 0, 49; 11 
Or. L. J. 146, 

(8) 8 Ind. Cas. 1059 15 0. W, N. 98; 120r.L. J. 2, 

(9) 10 C. W..776; 3 Or. L, J, 473, 
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in thess terms: " All the acaused persons are 
eharged with dishonestly mieappropriating 
or eonverting to their own use on or about 
the 22th and 29th August 1920 at Jora- 
bagan gold and silver ornaments, viz., gold 
nesklaees, gold churies, gold  makrís, gold 
balas and silver red, silver mals, eto., and 
eash money, ete, totalling tothe value of 
about Rs. 3,000, knowing that sush properties 
were in the possession of deseased Bhairabi 
Dassi of 73/2, Nimtolla’ Ghat Street at ` 
the time of her desease and have not 
gines been in the possession of any person 
legally entitled to sueh possession. Seos 
tion 494 Indian Penal Code, All the 
ascused are further oharged with the 
offence of oriminal congpirasy on or about 
the aforesaid time and plasa for sommitting 
the aforesaid offenes under  seation 494, 
Indian Penal Code.’ The Sab.Inspeator, 
when examined by the Magistrate, stated 
that he had held an enquiry into the matter 
under the orders of the Assistant Commis. 
sioner of P.lies. On this the Magistrate 
passed an order that the papers of the 
enquiry should be pnt up the next day. 
On the following day the Sub-Inspestor put 
in an amended complaint, whieh was in the 
same terms as that of the láith, but the 
petitioner’s name, whieh was not in the 
first oomplaint, was inserted in the plase of 
that of one of the original asoused. The 
Magistrate examined the sub-Inspestor and 
then passed an order “ Perused papers of 
the enquiry, warrant against the acsused, 
section 404/120.B, Indian Penal Code.” 
The petitioner surrendered on the 17th 
September before the warrant was exeeuted, 
By the 12th Ostober all the &osused had 
appeared in Court and on the Ist Novem- 
ber the petitioner obtained the present 
Rule salling on the Chief Presidensy Magis- 
trate to show oause why the proceed. 
ings should not be quashed, or, in the 
alternative, the-oase should not be trans- 
ferred to some other Magistrate. 

The first point taken ia, that the sanetion 
required by esction 196 (A) (2) not having 
been given the Court was not eompetant to 
take aoguizanoe of the offence under sestion 
404/120B. The Magistrate in bis explana- 
tion has stated that the provisions of sestion 
196 (A) (2) were overlooked in issuing 
prosess also under section 12)B, that the 
proceedings under that asstion would . be 
dropped, and the ease would proeeed only 
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under seotion 4^4, Indian Penal Code. In 
respeet of the sharge under seation 404/190B 
therefore, the proaeedinga must be quashed, 


It remains, therefore, to consider the matter 
from the point of view that the proseedings 
are being held under section 404 only. In 
the first plase, reference may be made to an 
apparent error, which, if it ia an error, ia 
one of form rather than of substanas. The 
Magistrate’s order was “warrant against 
the aceused, sestion 404/120B, Penal Code." 
This would ordinarily bs read as meaning 
that a warrant was to be issned under mea. 
tion 120B, read with sestion 404, for there 
cannot be an offence under seation 1208, 
exoept in conjunction with some other ses- 
tion. And if it was intended to proseed only 
on the sharge of eonspirasy to sommit the 
offense under gestion 404, the want of sane. 
tion would terminate the proeesding. Now 
the somplaint was under sestion 404 as well 
as under seetion 404/120B, the Magistrate 
issued his warrants under both sestions, the 
bail-bond for the appearanse of the peti. 
tioner was exesuted with referense to both 
sections and the Magistrate in his explana. 
tion has written as if it had been intended 
that the oase should proseed under both 
sestions, It is most probable then that the 
Magistrate did intend, when he ordered 
issue of warrants, to proceed under both 
seotions and the matter having been argued 
before us as if it was being dealt with under 
both sestions, I propose to deal with it on 
that footing. 


It is argued for” the petitioner, in the 
firat plase, that as the offenes under sestion 
404 is not sognizible by the - Poliss the 
sharge presented to the Magistrate must be 
taken to be a complaint within the meaning 
of the Code of Criminal Prosedure and, there. 
fore, ‘the Magistrate sould only take oogniz- 
anae under seation 190 (1) (a), and not 
under sestion 190 (1) (b); the latter olanse, 
it ia argued, having referanos only to a Police 
report under sestion 173. The views takan 
by the Oourts have not always been uniform 
as to whether the term ''Poliee report " in 
gestion 190 (1) (b) boars this restricted 
meaning or whether it has a wider signifi- 
oannes, In the Mofussilthera might be no 
diffiauléy in giving it tha restristed moan 
ing, bat in considering the question as a 
whole it must be remembered that seotion 
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173 does not apply to the Polieo in Oalentta. 
‘Without expressing an opinion on the point 
I .shall assume, for the purpose of argument, 
that the charge presented to the Magistrate 
was a complaint within the meaning of the 
Oode and that the Magistrate was taking 
eognizance under sestion 190 (1) (a). 


The next point taken is, that the Police 
Offüser who lodged the eomplaint was not 
speaking of matter within his personal 
knowledge and that before a Magistrate ean 
take eogn’zanse on complaint he ought to 
have before him, as eomplainant, someone 
with a parsonal knowledga of the fasts. [t 
is argued that othsrwise an assused person 
would have no remedy if the complaint 
eventually proved false, Now the defini- 
tion of eomplaint in sestion 4 (A) doss 
not sontaia any limitation sush as that 
eontended for nor doas sestion 190, nor do 
I think we ought to put any. If a som- 
plainant is not spsaking from personal 
knowledge, a Magistrate taking oogaizanoo 
would exereise a wise dissretion in making 
the enquiry whieh he is authorised to do 
by section 202, but we eannof say that he 
is compslled to doso, In fast, the learned 
Pleader for the petitioner finally admitted 
that he gould not put the point higher than 
this, that, as a matter of prastioal expedienay, 
the Magistrate ought not to prossad on the 
somplaint of a person nob himself having a 
knowledge of the fasts. 


The next argument addressed t3 us was, 
that the complaint was not a proper oom» 
plaint, as it merely re produced the 
language of sestion 404, Indian Penal Cole, 
without sush a statement of fasts as the 
law requires, Now the definition of "o»m- 
plaint”? does not require any statement 
of fasta beyond an allegation that soma 
peraon has sommitted an offenss, but if 
that definition is read iato s3ation 190 (1) 
(a) it is clear that before the Magistrate 
fakes oognizanse he must havo before him 
an allegation of fasts constituting tha 
offense, and I do not consider a mere 
repetition of the words of a  seetion of 
the Penal Code a proper eomplianas with 
the provisions of the sub seotion. Now, a 
complaint may be made orally or in writing 
and possibly the objest of sestion 200, 
requiring the Magistrate to examine the 
complainant, was ‘that the fasts eonstitnting 
the offense might be ascertained when, in 
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a written somplaint, they were not given. 
But when the Magistrate is a Presideney 
Magistrate the examination of the som. 
plainant need not be redused to writing. 
The praotieal effest of this is, that when 
a written eomplaipt presented to a Pre. 
sidenoy Magistrate does not sontain an 
allegation of facts sonstituting the som- 
plaint, if the Magistrate examining the 
eomplainant does not reduse the examination 
to writing fhere may be no written resord 
of the facts sonstituting the offense For 
some reasons or other, the Legislature has 
thought fit to allow Presideney Magistrates 
greater latitude in respeet of the examina- 
tion of eomplainants than Magistrates in 
the Mofussil enjoy : perhaps, it considered 
that ordinarily they would be officers of 
greater experienee and, therefore, reposed 
greater sonfidenee in them. Whatever the 
reason, the result appears to be that whish 
I have stated and we must presume that 
those in whom the Legislature has plased 
this sonfidenee will not abase the trust 
but will exereise their powers honestly and 
with due regard to the provisions of law. 
On the eomplaint against the petitioner 
on the 15th September the Magistrate has 
made no record of his examination of the 
eomplainant, he has merely noted the faet 
that he did examine him. Sitting in re- 
vision, we sannot ssy that the Magistrate 
ought -to have done what the law does 
not require; we must presume that, before 
he issued prosess, he had before Lim an 
allegation of fasts sonstituting the offenee. 


On the question of tranafer, the learned 
Pleader for the petitioner at first adva-eed 
the argument that the Magistrate was 
disqualified from trying the ease by reason 
of the provisions of sestion 191; but re 
alising that he sould not, eonsistently with 
his previoug arguments, urge thst the 
Magistrate had taken sognizanee ucder 
sestion 150 (1) (c) he did not press this 
argument. He did, however, sontend that 
the Magistrate having perused the Polise 
diaries before issuing prosess ought not to 
try the ease, not on the ground that he 
was disqualified by the mere fast of 
having read the diaries, an argument 
whieh sould not be serionsly advaneed when 
the law allows a Magistrate to use Polise 
diaries for oertain purposes during the 
trial of a case, but on the ground that in 
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this partieular sase if was undesirable that 
the Magistrate should try the ease. To 
assertain whether there was anything in 
the diaries whieh was likely to prejudise 
the Magistrate we sent for them and, hav- 
ing perused them ourselves, have some to 
the sonoelusion that there is nothing in their 
sontents such as wonld justify our order. 
ing a transfer of the oase to another 
Magistrate. 

The Rule, therefore, is dissharged subject 
to this that the proceedings under sestion 
120B read with sestion 404 are quashed. 

Gnosg, J.—I agree. 

Rule discharged. 


PATNA HIGH COURT. 
CisoorT Oourr, Onrracx. 
Oivin-OrtmiwaL Revistoy No, 2 or 1920. 
January 21, 1921. 

Present:— Mr, Juatiee Jwala Prasad and 
Mr. Justiae Ross. 
GANESWAR PAHARAJ—Acovssp— 
APPLICANT 
versus 


EMPEROR—Oppostre Parir.’ 
Criminal Procedure Code (Act V of 1898), s. 476, 
proceedings under—Accused, whether entitled to c709s- 
ecamine witnesses— Revision. 


A person who is called upon to show cause 
under section 476 of the Criminal Procedure Code 
has a right to place his case before the Court 
either by offering evidence on his own behalf or 
by cross-examining the witnesses on behalf of the 
opposite party. 

Where a Court conducting an enquiry under 
section 476 of the Criminal Procedure Code refuses 
to allow the accused to cross-examine the witnesses 
examined-on behalf of the opposite party, its order 
is liable to be set aside in revision, 


Mesars, Janakinath Bose and M. Suba Rao, 
for the Petitioner, 

JUDGMENT.—The Rule must be made 
absolute. The Munsif in a proceeding under 
section 4:6 of the Code of Criminal Prosedure 
against the petilioner refused to allow the 
petitioner to moss.examine the witnesses 
examined on behalf cf the opposite party. 
He had obviously no right to do so. The 


.aesused was called upon to show sause and 
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he had a right to place his sase before the 
Court either by offering evidense on his 
own behalf or by  eross.examining the 
witnesses on behalf of the opposite party. The 
enquiry by the Munsif was, therefore, not 
a real enquiry and the order of the Munsif 
cannot be supported. Looking, however, 
into the sireumstanees of this ease we do not 
think that a further enquiry should be direst- 
ed, We direst that the whole proseeding 
against the petitioner should be quashed. 


Proceedings quashed, 





OALOUTTA HIGH COURT. 
URI MINAL Reviston No. 1208 or 1920. 
Mareh 3, 1921. 

Present :—Mr. Justise Teunon and 
Mr. Justise Ghose. 
DURLAV CHANDRA SANTRA AND 
ANOTBER—2nD PagTY—PETITIONER. 

, 1 6Tsus 
BHUBAN CHANDRA DAS— 


Ist Pants— Opposite Parry. 
Criminal Procedure Code (Act of 1808), s. 133— 


Tr cedure to be adopted by Magistrate before appoint. . 


ment of Jury. 


Before a Magistrate proceeds to the appoint- 
mont of a Jury in a proceeding under section 138 
of the Code of Oriminal Procedure, in respect of a 
way, he must, when those questions are raised, 
first of all decide on evidence whether the way in 
question is or is not a publio way and whether 
.the claim to the contrary put forward by the 
person showing cause is or is not a olaim put 
forward in good faith. If he comes to the conclu. 
sion that the way in question is a publio way and 
that the claim put forward by the person required 
to show cause is merely a pretext to oust the 
Magistrate’s jurisdiction, he may then proceed to 
appoint a Jury if the person required to show 
cause still desires the appointment of a Jury in 
order that such Jury may determine wkether the 
conditional order made is reasonable and proper, 


FAOTS appear from the judgment. 

Babu Atulya Okaran Bose (with him Babu 
^ Hemendranath Chetteit), for tho Petitioners,— 
The prosedure adopted by the learned ub. 
Divisional Offiaer is not warranted by law. 
I draw your Lordship's attention to seation 
139, Criminal Prosedure Code. The Jury 
were appointed and they returned a verdict, 
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Reads seation 139, elanses 1 and 2, Oriminal 
Prosedure Code, The learned Sub Divisional 
Officer ought to have dropped proceedings 
after the verdiet of the Jury. The Jury were 
to deeide whether the order was reasonable 
and proper. The Magistrate having given 
up the matter to the Jury eannct re-open it 
again. 

Babu Narendra Kumar Bose, for the 
Opposite Party, sited Kishori Lal v, Emperor 

Reply not ealled. 

JUDGMENT.—This Rule arises ont of 
a proeseding taken under sestion 133 of 
the Code of Criminal Procedure. The person 
upon whom the sonditional notiee under that 
sestion was made appeared to show sause 
and st the same time olaimed the appoint. 
ment of a Jury. The Magistrate forthwith 
proseeded fo appoint & Jury, The Jury 
thus appointed submitted three reports ; three 
of the Jurors by two separste reports signed 
by two and one respeetively expressed 
the opinion that the way in question 
was not a publie way, while the 
other two were of opinion that andthe way 
in question was a publie way and that the 
eonditional order of the Magistrate should 
be made absolute. The Magistrate for 
certain reasons, into whish we need not 
enter, refused to  sesept the  verdist or 
opinion of the majority of the Jury, and 
transferred the ease to another Magistrate 
in order that it should be dealt with in the 
manner rrovided in section 137 of the Code. 
The Magistrate oeme to the soneslusion that 
the way in question wasa pnblie way and 
that the eopditionsl order made was reason. 
able and proper. He, therefore, made that 
order absolute. He does not, as a mattor 
find whether the olaim put 
forward by the person required to show 
eause was not a elaim put forward in 


.good faith. In a lafge number of gares 


desided by this Court, it has been held 
that, before a Magistrate proeeeds to the 
appointment of a jury, he must, when tho:e 
questions are raised, first of all deside on 
evidence whether the way in question is or 
isnot a publie wayand whetber the elaim 
to the ‘sontrary put forward by the person 
showicg eause is or is not a elaim put 
forward in good faith. If he somes to the 
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eonalusion that ihe way in question is a 
pubhe way .and that the olaim put forward 
by the person required to show anune ‘is 
merely a pretext to oust the Magistrate's 
jurisdietion, he may then proseed to appoint 
a Jury if the person required to show cause 
still desires the appointment of a Jury in 
order that such Jury may determine whether 
the sonditionsl order made is reasonable.and 
proper. .We are bound by these deeisions 
‘and must, therefore, hold that the pro- 
seedings in the present case have been 
irregular, We, :therefore, set .aside the 
order complained of and all orders made in 
these prooeedings:on and after the 29th July 
1920, and direet that the Magistrate do pro- 
esed afresh in the manner indicated in ‘the 
foregoing judgment, 
Order set aside. 


PATNA HIGH COURT, 
ORIMINAL Revistoy No. 77 ox 1921. 
Marsh 2, 1921, i 
Fresent:—Mr. Justice Jwala Prasad. 
RAMNATH RAI AND OTSER8S— PETITIONERS 
versus 


EMPEROR—Obppostrs: PARTY. 
Criminal Procedure Code (Act V of 1598), s. 342— 
Accused, examination of, before conclusion of case for 
prosecution, legality of—Penal Code (Act XLV of 
1860), ss, 147, 325—Separate sentences, whether legal. 


Although, under the first part of section 842 of 
the Criminal Procedure Code, it is discretionary with 
a Magistrate to examine an accused person before 
the ease for the prosecution is concluded, this 
would not absolve the Magistrate from the obliga- 
tion imposed upon him by the latter part of the 
section, to examine the acoused after the witnesses 
for the prosecution have been examined and before 
ho is called on for his defence, and the omission to 
do this would vitiate the trial. [p. 844, col 2.] 

Separate sentences under seotion 826 and section 
147 of the Penal Code are not illegal, but the 
sentences imposed ought not to be heavier than are 
justifiable in the circumstances of the case. [p, 846, 
col. 1.] 

Criminal revision against au order of 
the District Magistrate, Durbhanga, dated the 
95th January 1921, affirming in appeal the 
convietion of the aoeused from an order 
dated the 23rd Desember 1920, of the Sub- 


Deputy Magistrate, Samastipur, 


INDIAN OASES, 


1921 


Mr, GL. K. Jha, tor the Petitioners. 
The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—T wo points have been urged 
in support of thia applisation: (1) that the 
trial of ths petitioners has been vitiated on 
&esount of the omission of the Magistrate 
to examine the assused under &estion 342 
after the slose of the prosecution ease and 


‘before the aesused were salled upon to enter 


into their defence, and (2) that the soparate 
sentences passed upon petitioner No. 1, Ram- 
nath Rai, under seotion 325, Indian Penal 
Code when he was already convicted and 
sentenced under section 147, Indian Penal 
Code, ia illegal, 

In the present case the sooused were 
examined on the 29th September after the 
examination-in.shief of some of the wit- 
nesses and the framing of the charge. 
The prosesution witnesses were thereafter 
eross-examined on the 8th Ostober, besides 
the dostor who was examined and sross- 
examined on that date. The accused were 
then salled upon to enter into their defense 
and they filed a writlen statement and 
examined witnesses on their behalf, It has 
now been oonoluded by the desision of this 
Court in the ease of Raghu Bhumzj y. E nperor 
(1), that the examination of the aseused 


after the elose of the proseention evidense 


and before the aesused ia oalled upon to 
enter into his defense is imperative. The 


‘view expressed in that case has sinss been 
aocopted by this Oourt in several sasea, not- 


ably in the ease of Fatu Santal v. Emperor 
(2), (learned Chief Justies and Adami, J.) 
and by the Bombay High Court in the oase 
of Fernandez v. Emperor (3). Therefore, 
there has been an illegality eommitted by 
the Magistrate in omitting to examine tha 
aesused on or after the 8th Ostober. The 
examination of the accused on the 29th 
September within the diseretionary power 
vested in the Court under the first part 
of sestion 342 does not absolve the Magia. 
trate from the obligation imposed upon him 
by the latter part of the sestion to examine 
the acoused on or after the 8th of Ostober. 


(1) 53 Ind, Cas, 49; 6 P. L. J, 48) at p. 431; 1 P.L. 
T. 241; 21 Cr. L. J. 705, 

(2) 81 Ind, Oas. 705; 6 P. L. J. 147 22 Cr. LJ. A417; 
2 P. L. T. 288. 

(8) 69 Ind. Cas, 129; 22 Bom. L, R, 1010; 22 Or, L. 
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But for this error in law the aseused prob- 
ably would not have some to this Court 
and so mush time of the Court would have 
been saved. The attention of the Magia- 
trate is, therefore, drawn to the aforesaid 
authorities so that no such error is repeated 
in future. 

Teshnioally speaking, the accused are, there» 


fore, entitled to a re trial. In this ease, howe 


ever, 1 think that it is not desirable in 
revision to order a re-trial inasmuoh as it 
will eause further harassment to the acenusced. 
As a matter of fast, the Oourt in ooming 
to this sonelusion has also taken into eon- 
sideration the fast thatthe saeensed, when 
examined on the 29th September, stated that 
they would file a written statement and as 
& matter of fast they did file a written 
atatement on the Ist of November 
after the close of the prosesution ease. It 
has, however, been held that a written 
statement fled by an aeeused person san- 
not take the plass of an examination under 
section 342 of the Code of Criminal Prose. 
dure, But I oan look into this sirenm- 
stanse in this particular ease from the point 
of prejudise to aseused and with a view to 
see whether the discretionary power vested 
in this Court of revision should be exercised 
with profit and advantage to the aceused by 
setting aside the whole trial on aacount of 
the error committed by the Magistrate. The 


written statement filed in the ease is full and ` 


elaborate consisting of several pages and 
must presumably have been filed with the 
best advise available to the petitioners. 
The re-trial, if any, eould be ordered only 
from the atage that the aforesaid unfortu- 
nate omission of the examination of the 
asenasd under section 342 of the Code 
took plaee. Further, on re trial the asoused 
will only be asked what further statements 
have they to make and then possibly they 
may be allowed to give some defense evi- 
dense, I sannot possibly imagine what state- 
ment further than what is contained in the 
long written statement of the aeeused 
sould be made by them in the present ease. 

' Thus, a re-trial in the present ease is alto- 


gether useless and of no good to the aeeused. | 


The judgment of the Magistrate is slear and 
sonyinoing so far as the oesurrense is oon- 


eerned and the sompliesity of the aeeused 
. therein. 
frat ground in the spesiel eireumstanses of 


I, therefore, refuse to entertain the 
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this ease in revision, though I must not be 
understood to law down that sueh an omis» 
sion will always be sondoned in revision. 

As to the sesond ground, the learned 
Vakil on behalf of the petitioners has reated 
his contention upon several authorities, The 
contention is that the eommon objsot stated 
in the aharge under seetion 325, Indian 
Penal Code was to commit assault and the 
sommitting of the assault was a part of the 
offense under sestion 147, Indian Penal 
Code and eonsequently the assused sould 
not be punished again for rioting under 
sestion 147 and for grievous assault under 
sestion 325, Indian Penal Code, The law 
and the oases bearing upon the point 
have been oarefully oonsidered by me 
in the «ase of Nemdhari Singh v. 
Emperor (4), As a result of my investiga. 
tion I have come to the conolusion that 
a separate sentenes under section 325, 
Indian Penal Code is not illegal inasmuch 
as for an offence under sestion 147 it is only 
neaessary that forse and violenee should have 
been used by the unlawful assembly; Conse. 
quently the use of forsee whereby grievous 
hurt is eaused is quite distinot and separate 
from the use of feree which is an ingre. 
dient for an offenes under seetion 147, 
Indian Penal Code. 

Again, seotion 71, Indian Penal Code 
whish forbids the punishment of an offender 
with & more severe punishment than the 
Code ean award for several nets which 
in themselves  sonstitute offenses and 
when sompounded together  oonstitnte a 
different offence, sannot possibly apply -to 
the separate punishment awarded under 
sestions 147 and 325, Indian Penal Code, 
The punishment under the former seetion 
is seven years and under the latter two 
years. It was pointed out in the oase 
of Nemdhari Singh v. Emperor (4) that 
the  diffieuliy was attempted to be solved 
by the Calentta High Oourt in the oaso 
of Hridoy Mondal v. Jagananda Das (5) 
by considering the separate sentences passed 
under sections 147, 353 and 225 as one 
eonsolidated sentenee. This view was adopted 
by a Division Benoh of this Court in the 
oase of Paltu Singh v. Emperor (6). The true 


(4) 61 Ind. Cas, 838; 2 P. L, T, 01; 22 Or. L, J, 449, 
(5) 4 O. W, N. 245. 


(6) 48 Ind, Ons. 677; 3 P. L, J, 641; 20 Cr. L. J, 37 
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interpretation of these authorities is that 
separate sentences are not held to be 
illegal for otherwise the sonsolidating of 
sentenses would have been unjustifiable. In 
Bush cases the question really is one of 
sentence, to see if my reason of separate 
sentences passed under sections 147 and 
325 a heavier sentence is not imposed 
whish is not justifiable, in the cireum- 
stanoes of the case, In the ease referred 
to above, Nemdhart Singh v. Emperor 
(4), the sommon object of the assembly was 
both to sut the orops of the field and to 
assault the somplainant and his party, In 
the present oase the common objest of the 
assembly was to assault. A number of 
persons were assaulting the somplainant. 
The accused, Ramnath Rai’s, lathi fell rather 
more severely than those of the other 
accused and broke the leg of the gom- 
plainant and on ascount of that he has 
been awarded the additional sentenss of 
two months’ rigorous imprisonment under 
sestion 325, Indian Penal Code. 

In the cireumstanees of the ease, I think 
that the sentenee of one month’s rigorous 
imprisonment under section 325, Indian 
Penal Code against the petitioner, Ramnath 
Bai, will be ample to meet the ends of 
justise and I will acsordingly reduse the 
sentence under -sestion 325, Indian Penal 
Code. 

The result is that the sonvistion of and 
the sentenos passed against all -the peti- 
tioners under seation 147 are  eonfirmed. 


The sonvistion of the petitioner, Ramnath | 


Rai, under section 325, Indian Penal Code 
is upheld, but the sentenae is reduced to 
one month’s rigorous imprisonment, 


i 


doe APERIRE sapaan 
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CALCUTTA HIGH COURT, 
CrimiInaL Revision No, 702 or 1920, 
August 20, 1920. 
© Present;-—Sir Asutosh Mookerjee, Kr., 
Acting Ohief Justise, and Mr, Justies 
Fletcher. ` 
SATISH OHANDRA MITRA— 
PETITIONER 
versus . 
EMPEROR, on tan COMPLAINT oF 
MANMOTHA NATH MITRA—Opposire 


PARTY, . 
Uriminal Procedure Code (Act V of 1898) ss, 268, 


855-——Hvidence, record of— Memorandum of substance 
of statement of each witness, nature of —Magistrate, 
power of, to destroy memorandum, 


Where a Magistrate, in the trial of a Summons 
case, records a memorandum containing the sub- 
stance of the examination of each witness, such 
memorandum becomes part of the record of the 
case, and the Magistrate has no authority to 
destroy it; the fact that a non-appealable sentence 
is passed upon the accused is no justification for 
destroying the memorándum. [p. 847, col. 1.] 


FAOTS appear from the judgment. 

. Babu Jttendranath Das Gupta.—I appear to 
show oanuse on behalf of the Crown. The 
offense under sestion 504 of the Indian Penal 
Code was tried summarily under sestion 260 
of the Code of Criminal Procedure. The 
non-appeslable eases tried summarily, the 
Magistrate need not record the evidence at 
all and in appealable cases all that the 
Magistrate is required to do is to record a 
judgment. See seetions 263 and 264 of the 
Code of Criminal Prosedure. In the present 
ease the Magistrate was perfeotly justified 
in destroying the substanse of the evidence 


. whioh he was not bound to prepare under 


the law. 


‘Babu Manmathanath Mukherjee (with him 
Babu Bankim Ohandra Mukherjee), for the 
Petitioner.— It is true that under seotion 263, 
Criminal Prosedure Code, the Magistrate was 
not bound to reeord the substanee of the 
examination of the witnesses, but when he 
has made a note of the evidence, it forms 
part of the resord whieh the Magistrate has 
no authority to destroy. See Jagdish Prasad 
Lal v. Emperor (1). 


JUDGMENT, 


MOOKERJER, Aore. C. J.— This is a Rule 
aalling upon the Distrist Magistrate of 
Birbhum to show sause why the sonvistion 
of and the sentense on the petitioner under 
gestion 504 of the Indian Penal Code should 
not be set aside. The petitioner has been 
sentensed by a Magistrate ofthe First Olass 
to pay a fine of Rs. 50, 

lt has been brought to our notiee that 
the Magistrate recorded the evidence but 
that resord has been destroyed. In justifi- 
gation of the course thus adopted by the 
Magistrate reference has been made to sestion . 
263 of the Criminal Prosedure Code, whieh 


(1) 55 Ind. Oas. 101; 1 P. L, T. 68; (1920) Pat, 96; 
2 U, P, L. R, (Pat) 62; al Or, I J. 229, 


xeaord the evidenee, that is, if he does not. 


not resord the st NN N 


frame a formal ohargs.” This provision 
must be read with seation 355 whish provides 
that ' ‘in Summons oases tried before a Magis- 
trate other than alPresidenoy Magistrate, and 
in oases of the offenses mentioned in sub- 
gestion (1) of sestion 260, slauses (b) to (m), 

both inslusive, when tried ty a Magistrate 
of the First or Second Class, and in all pro- 
seedings under section 514 (if not in the 
course of a trial) the Magistrate shall make 
a memorandum of the substanse of the evi- 
. dence of eash witness as the examination of 
the witness proceeds.’ Consequently, the 
primary rule is that embodied in seabion 355, 
namely, that the Magistrate shall make a 
memorandum of the eubstanee of the evidence 
of each witness as the examination of the 
witness proceeds, section 263 lays down. by 
way of exception that in eases where no 
appeal ilies, the Magistrate need not record 
the evidence. It may be difficult for a 
Magistrate to determine at the initial stage 
whether he will or will not pass an appeal. 

able sentenoe., In sush a ease the sourse he 
has to adopt is to make a memorandum of 
the substanee of the evidence of each witness 
as the examination of the witness proceeds, 
If, on the other hand, even at the initial stage, 
he can make up his gin that, in any event, 
the sentence to be passed by him will not 
be appealable, he need not reeord the evi. 
But if he does, as a matter of faot, 


exercise the option vested in him under 
postion 263, the record of the evidence 
besomes part of the record of the oase; and 
we cannot traoo any provision in the Orimi- 
‘nal Prosedure Code whieh authorises a 
Magistrate to destroy any - part - of that 
record. Jagdish Prasad Lal v. Emperor (1). 
In the ease before us, the evidense was re- 
corded and was subsequently destroyed. The 
result is that we are notin a position to 
form an opinion on the propriety of the eon- 
vietion, aa we would have been able to do 
if we had the somplete record before us. 

The result is that this Rule is made 
absolute and the sonvistion and sentenes set 
aside. The fine, if paid, will be refunded, 

FLETCHER, J.—l agree. 


Rule made absolute, 






Present :—-Mr, Jdstice 
Mr. GRANT AND ANOTHER— 
PETITIONER 

versus < | 
PADARATH JHA AND OTHERS— 


OPPOSITE PARTI. 
Criminal Procedure Code (Act V of 1808), 8, 147, 
order under, when to be mademRight, emercise of, 
proof of. 


A Magistrate is nob competent to pass an order 
under section 147 of the Criminal Procedure Code 
without coming to a clear finding, under the proviso 
to that section, that the party in whose favour 
the order is made exercised the right in dispute 
either within three months next before the in. 
stitution of the enquiry or during the last season 
or occasion before its institution, if the right is 
exercisable at particular seasons or occasions, 


Messrs, Hasan Imam and S. N. Sahay, for 
the Petitioners. 

Messrs, K, Lal and A. A. Roy, 
Opposite Party. 

JUDGMENT.—The Rule must be. made 
absolute. The Magistrate was not sompet- 
ent to pass the order under sestion 147 of 
the Code of Oriminal Prosedure withont 
soming to a elear finding under the proviso 
of that seotion that the firat party, in whose 
favour he has made the order, exeroised the 
right of taking water of the sombined streams 
of Lohagar and Gangti or Gahera, flowing 
through &AAesras . Nos. 42 and 130, either 
within three months next before the institu- 
tion of the enquiry or during the last 
seasons or oceasions before its institution, if 
the rights were exereisable at the partieular: 
seasons or oscensions, On the other hand, 
the Magistrate has held that he sould not 
upon the evidence find it elear whether the 
first party exercised the right last year or 
not. He adds “probably there’ was no 
trouble last year and there was no dearth 
of water.” 


But this does not relieve him from the 
obligation expressly imposed by the Statute 
io record a slear finding of the right having 
been exersised, as required by the proviso 
before making an-order under sestion 147 of 
the Code. Form 24 in Sehedule V of the 
Code of Oriminal Prooedure elearly pre- 
seribes the exact nature of ‘the order to be 
passed by the Magistrate under sestion 147 


for the 


| | V .—e «ug 
. .ijasion, as the sase may be, 


before the institution of the enquiry; Vide 
Guru Prosad Dhar v. Lachman Kam 
Ghose (1), Babu Khan v, Rai Kishore Per: 
shad Narayan Singh (2). Those oases’ are 
elear authorities in favour of the petitioners 


The Rule is, therefore, made absolute and the. 
orders of the’ Magistrate, dated the 13th of. 


Oetober and the 17th of October, are &ecord- 
ingly set aside. 


Rule made absolute, 


(1) 19 Ind. Cas. 959; 14 Or. L. J. 308, 


CALCUTTA HIGH COURT. 
OniwINAL Revision No. 867 or 1920. 
December 1, 1920. 

Present: —Mr. Justice Beashsroft and 

| Mr. Justice Ghose. 
SASI MOHUN KUNDU—2sp PagTY— 
e PETITIONER 
. versus l 
KAILASH CHANDRA DE—Ist' PAgtY— 
OPPOSITE PARTY. 


Criminal Procedure Codé (Act V of 1898), ss, 145, 


146—Neither party in possession of land im dispute— 
Public pathway —Jurisdiction of Magistrate, 


Where in & proceeding under section 145 of 
the Criminal Precedure Code, the land.in dispute is 
a public path, and the Magistrate finds that 
neither party is in possession, he has no jurisdic- 
tion to attach the land under esection 146 of the 
Code. - 22 

FAOTS appear from the judgment. 

Babu Atulya Oharan Bose (far 


Dasarathi Sanyal with (him Babu 


Babu 
Ásia 


...a»ute, Uode, if it is declared 
that the property is publie property. Refers 
to Manik Ohandra Ohakravartt v. Preo Neth 
Kuar (1). There was no genuine attempt 
by the learned Magistrate to find out who 
was in aatual possession of the property 
whieh was tho subject-matter of the dis- 
pute, A publis property sannot be the 


-subject-matter of seation J45 prosseding, 


Refers also to Prafulla Nath Tagore v. 
Hodding (2). l 
Babu Manmatha Nath Muker'ee (with him 
Babus Ohandra Sekhar Sen and Debendra 
Ohandra Sekhar Sen), for the Opposite Party. 
—If the property isa publie path way I submit 
I eannot support the order of the learned 
Magistrate. I think proper proeeeding would 
have been under seetion 147, Criminal Pro- 
eedure Code, or better under sestion 107, 
Criminal Prosedure Code. i MEC 
JUDGMENT,— This Rule was issued at 
the instance of the sesond party to a pros. 
seeding under sestion 145, Criminal Pro: 
sedure Code. The piese of land in dispute 
is elose to a tank and is dessribed as the 
bank of the tank, The Magistrate found 
that neither party was in possession but 
that the piese of land in dispute was a 
publie path, That being so, it is obvious 
that the Magistrate had no jurisdiotion to 
attach the land under sestion 146 and this 


is eonceded by the learned Pleader wha~__ 


appears for the opposite party, That beitig 
the esse, the Magistrate’s order attadshing 
the land under seotion 146 must he’ set 
aside, This will not prevent the Magistrate 
from taking aetion under sestion 107 if ha 
ig so advised. 

Order set aste, 


(1) 17 Ind, Cas, 538; 17 C. W. N. 205; 17 0. L.J, 
807; 18 Cr, L. ‘Je 789, 


(2) 42 Ind. Cas. 604; 21 C, W. N, 1059, 26 C. L, J, 
89; 18 Cr, L, J. 988, 
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PATNA HIGH COURT. 
APPEALS FROM ORIGINAL OnpERs Nos. 93 
AND 97 or 1920, 

Civi, Revision No. 127 o 1920. 
May 27, 1921. 

Present :—-Mr, Justice Das and 
Mr, Justies Adami. 

IN APPEAL From ORIGINAL Ogpx& No. 96 
or 1920 
Rat Bahadur PIRTHI CHAND LAL 
OHAUDHURI—PriINTIFF 
— APPELLANT 
versus 
Kumar KALIKANAND SINGH AND OTAERS 
—— DEFENDANTS —— RESPONDENTS. 

In Appear FROM ORIGINAL OrpeR No. 97 
or 1920, 

Rat Bahadur PIRTHI CHAND LAL 
OHAUDHRU-—Osizor0R— APPELLANT 
terteus 
HEM OHANDRA DUTT~—Puarxtise 
AND 
Kumar KALIKANAND SINGH axp 
OTHERS—~ DEFENDANTS— RESPONDENTS, 

Ix Civit, Revision No. 127 or 1920 
Babu PIRTHI OHAND LAL CHAUDHURI 
— PETITIONER 
versus 
HEM CHANDRA DUTT.— R&8P0NDENT. 

Civil Procedure Code (Act V of 1608), O. XL, v. 1— 
Hecetver, appointment of —Jurisdiclion —Simple money 
creditor, whether entitled to have Receiver ap- 


pointed — Morígagee, right of, to get his own Receiver 
substituted, 


There is no jurisdiction in a Court to appoint 
a Receiver at the instance of a simple contract 
creditor, unless the creditor establishes a special 
say iu his favour for such appointment. [p. 851, 
col. J. 

The appointment of a Receiver is an equitable relief 
and will be only granted on equitable grounds, [p. 
851, col. 1.] 

Where an applicant for the appointment of .a 
Receiver does not show a special equity in his 
favour, a Receiver cannot be granted on the 
grounds that it is ‘just and convenient’ to grant it, [p. 
851, col. 1.] 

The first essential condition for the appointment 
of a Receiver is that the applicant must satisfy 
, the Court that he has an ‘interest’ in the property 

to be affected by the order. [p. 851, col. 1.1 

Whenever a Court appoints a Receiver, it ought 
to take care to protect the rights of persons other 
than the applicant; and a prior incumbrancer 
desiring to take possession is entitled to have the 
Receiver obtained by a puisne incumbrancer, and 
therefore, by a simple contract creditor, dis. 


charged, and a Receiver of his own substituted. [p. 
852, col, 1.] 


Miseellaneous Appeal No, 96 of 1920 
54 
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from a desision of the Subordinate Judge, 
Purneab, dated the llth Maroh 1920, and 
Miscellaneous Appeal No. 97 of 192°, against 
the order of the  Subordinate Judge, 
Bhagulpur, dated the 12th April 1920, and 
Civil Revision No. 127 of 1920, against the 
order of the Subordinate Judge, Bhagalpur, 
dated the 12th April 1920. 

Messrs, Sultan Ahmad and S. M. Tahir, 
for the Appellant. 

Mesara. S. M. Muliek, D. N, Sircar and 
H, B. Mukharjz, for the Respondents, 

JUDGMENT. 

Das, J.—Missellaneous Appeal No. 96 of 
lQy) is dirested against the order of the 
Subordinate Judge of Parnea, dated the 
lith Marsh 1920, Miseeilaneous Appeal 
NU,-97 of 1920 is dirested against the order 
of the Subordinate Judge of Bhagalpur, dated 
the 12th April 1920, As thera is some 
doubt whether the latter appeal is sompa- 
tent, the appellant has presented a revision 
petition, the subject-matter of Civil Revision 
No, 127 of 1920, against tha order of the 
Subordinate Judge of Bhagalpur, dated the 
12th April 1929, 

The material fasts are these: On the 23rd 
January 1918 the appellant obtained in the 
Court of the Subordinate Judge, Purnea, twa 
morigage.deorees against the Srinagar Raj, 
one for Hs. 1,51,L00, and the other for 
approximately rupees ten lacs. On the 2nd 
Desember 1919, the appellant applied in the 
Court of the Subordinate Judge, Puarnea, for 
the appointment of a Reesiver in respeot of 
the mortgaged properties.  Thelearned Sub- 
ordinate Judge fixed the 10th February 1920 
for the disposal of the application, On the 
30th February 1920, the matter was adjourn- 
ed to the 17th February, both sides having 
represented to the Court that there was a 
ohanos of settlement. On the 17th February 


when. the matter was taken up, Babu 
Satyabrata Chatterji, who manages thea 
Srinagar Raj under a  power-of-attorney 


exeouted in his favour by the proprietor of 
the Raj, appeared before the Oourt and 
informed the Court by a petition that he had 
been appointed Reseiver of the Srinagar Raj 
in Money Suit No, 69 of 1920, and that the 
Court should not appoint another Hsseiver 
over the same properties. He did not give 
the date of his appointment in his petition, 
and he stéted that on coming to Purnea as 
Reseiver he heard that there was an applica- 
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tion pending that day in the Court of the 
Subordinate Judge, Purnes, for the appoint: 
ment of a Receiver. 

It will be sonvenient now to traee the 
history of Money Suit No. 69 of 1920, which 
is as interesting as it ia short, On the 30th 
January 1920, the respondent filed a suit in 
the Court of the Subordinate Judge, Bhagal- 
pur, for recovery of Rs. 50,000 on a hand note 
exesuted by the Srinagar Raj in favour of 
the respondent. On the same day the 
respondent applied for attachment before 
judgment of the properties of the Srinagar 
Raj. On the 7th February the respondent 
changed his mind, and on that date he 
applied for appointment of a Resesiver pending 
the disposal of the suit. The learned Sub- 
ordinate Judge issued notice upon the 
Srinagar Raj to show sause why a Reesiver 
should nat be appointed, and fixed the 20th 
February for the disposal of the applieation. 
Bat the Srinagar Raj was unwilling to wait 
till the 20th February, and on the lith 
February they consented to the appointment 
-of Babu Satyabrata Chatterji as the Reseiver 
of the estate. The Oourt dealt with the 
applieation on the 13th February and on that 
date appointed Babu Satyabrata Chatterji 
Reseiver of the estate in Money Suit No. 69 of 
1920. ‘His appointment on the 13th 
February just gave Babu Satyabrata Chat. 
_terji time to take a trip fo Purnea and to 
- gesidentally hear of the application for the 
appointment of Receiver then pending in the 
Court of the Subordinate Judge, Purnea. 

The events that happened subsequently 
may be briefly told. The learned Subordinate 
Judge of Purnes thought that tho sonduet of 
the Srinagar Raj was open to serious 
sritioism, but taking the view that in appoint- 
ing Baba Satyabrata Chatterji as the Receiver 
of the estate, the learned Subordinate Judge 
of Bhagalpur had aeted with jurisdietion, and 
that he ought not to appoint another Reseiver 
over the same properties, he rejeoted the 
application of the appellant. Missellaneous 
Appeal No. 96 of 1920 arises ont of the order 
of the Sabordinate Judge of Purnea rejecting 
the applieation of the appellant for the 
appointment of a Ressiver. The appellant 
thereupon presented an applieation to the 


Court of the Subordinate Judge, Bhagalpur, | 


and invited that Court, in the siraumstanoes 
whish he fully set out in his petition, to resall 
the order whioh the learned Subordinate 
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Judge had made on the 18th February 1920 
appointing Babu Satyabrata Ohatterji as the 
Reeeiver of the estate, This application was 
rejeoted by the learned Subordinate Judge 
of Bhagalpur on the 12th April 1920, and 
Miseellaneous .Áppeal No. 97 of 1920 and 
Civil Revision No, 127 of 1920 arise 
out of the order passed by the Subordinate 
Judge, Bhagalpur, on the 12th April 1920. 
While throwing not the slightest doubt on 
the bona fides of the olaim of the respondent 
in Money Suit No. 69 of 1920, I must 
express my strong disapproval of the method 
adopted by the Srinagar Raj in meeting 
the application presented by the appellant in 
the Purnea Court. A oritisal study of the 
dates is suffisient to sonvict the Srinagar Raj 
not only of want of sandour, but of dishonesty 
in the matter, and I have no doubt whatever 
that a gross and deliberate fraud was 
practised on the Court by the Srinagar Raj, 
On the 10th February, the date fixed by tha 
Purnea Court forthe disposal of the appel- 
lant’s applisation, the defendants represented 
to the Parnea Court and to the appellant that 
there was no nesessity for the appointment 
of a Reosiver, as they wereaboub to execute 
a trust-deed in favour of oertain respectable 
persons providing therein for the payment 
of the debts due to the appellant, On that 
date, they knew of the application for the 
appointment of Reseiver in the Bhagalpur 
Court, and in my judgment, the representa- 
tion made by them to the Purnea Court was 
untrue, but was made in order to give them 
time to mar œavre out of a diffianlt position. 
On the llth February, they eonsented to the 
appointment of their constituted attorney, 
Baba Satyabrata  Obaiterji, and, having - 
succeeded in their object, they went to the 
Parnea Court on the 16th February, stated 
to the Court that there was little hope of the 
exesution of any trust deed, and solemnly 
agreed to theappointment of Babu Bisesh- 
war Prosad as the Reasiver of the estate. 
The learned Subordinate Judge of Bhagalpur . 
appears to heve been greatly impressed 
by the fast that the defendants eonsented 
to the appointment o? a  Heseiver in the 
Purnea Court, For myself, I have no 
illusion io the matter, That was a bit of 
asting indulged in by the defendants in 
order to enable the Subordinate Judge of 
Bhagalpur to say what he has actually said, 
I have not the slightest doubt that the 
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‘defendants “were advised, at every stage, 
by their constituted attorney, Babu Satya- 
brata Chatterji, and it does not require mush 
ingenuity to see through the game AS 
played by the Srinagar Raj and their 
constituted attorney. I esnnot regard the 
presence of Babu Satyabrata Obatterji 
in Purnesh on 17th February as accidental 
oras due to his zealin the disoharge of his 
dutie» as Reseiver. I have not the slightest 
doubt that he was present there sesording to 
arrangement, so that the Subordinate Judge 
of Purnea might be informed of his appoint- 
ment as Reeeiver. l 


The fast that a fraud was practised on the 
Court is sufficient ground for the discharge 
of the Heseiver, but in this oase, the order 
is otherwise open to fwo serious 
objections. In the first plase, there is no 
jurisdistion in the Court to appoint a 
Reeeiver at the instanoe of a simple contrast 
ereditor, unless the oreditor establishes a 
spesial equity in his favour for such ap: 
pointment; in the second plase, a mortgagee 
was entitled to havethe Reseiver obtained 
by a simple contrast oreditor discharged, 
and a nominee of his own substituted. 
So far as the first question is concerned, 
the learned Subordinate Judge hasan idea 
that the present Code has given him un- 
limited powers to appoint Receivers. That 
is pure delasion. The appointment of a 
` Receiver is an equitable relief and will 
be only granted on equitable grounds; and 
when the applicant does not establish a 
spesial equity in hia favour, if is impossi- 
ble to say that it is “just and eonvenient”’ 
that a Reasiver should be appointed, Now 
the first essential oondition for the ap- 
pointment of a Reoseiver is that the applioant 
must satisfy the Court .that he has an 

interest! in the property to be affected 
by tbe order, Now, how doea a simple oon- 
trast oreditor show that he has an interest in 
the property over which he seeks the appoint- 
.mentof a Reseiver? Only if he shows that, 
though he may not have a specified eharge on 
the fund ao as to give him priority, still he 
has a right to be paid out of that parti- 
cular fund. If a plaintiff had a right to 
be paid out of a partienlar fund, he oould 
in equity obtain protestion to prevent that 
fand from being dissipated so as to defeat his 
rights. This was established in Kearns v. Leaf 
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(1) and was adopted in Cummins v, Perkins (2). 
In granting relief by the appointment of 
a Reoeiver in a sase where the plaintiff 
establishes that he has a right to be paid 
out of a partieular fund, the Court aots 
on the view-that there is slear equity in 
favour of the plaintiff, entitling him to 
the order. But what equity is there 
in favour of the plaintiff who does not 
suggest that there was any agreement 
between him and the Srinagar Raj that 
he should be paid out of a particular fund 
or property? The following passage from 
the judgment of the Lord Ohaneellor in Owen 
v. Homan (3) may be usefully  aited: 
“The plaintiffs here donot claim as speoifie 
appointees of any part of the defendant's 
separate estate. They are merely in the 
nature of general sreditors seeking to obtain 
payment by a sort of equitable aetion of. 
assumpsit or debt. In suoh a sase it is a 
strong exercise of authority to deprive the 
defendant, on motion, of property on whioh 
the plaintiffs have no speoifis claim, in 
order that, if they establish their elaim as 
creditors, there may be assets wherewith 
to satisfy them. I do not mean to say 
that such a courge . may not be taken, 
though I have not dissovered any authority 
for it. Perhaps the anomalous nature of 
the right, where a plaintiff is slaiming as 
a general sreditor of a married woman, 
and is seeking payment out of her se- 
parate estate, and the inability of the Court 
to govern the proceedings in equity in suoh 
a case by rules atriatly sonformable to 
those whioh regulate an action at law, 
may warrant the interim interference by a 
Reoeiyer, But a shance of doing a wrong 
to the defendant in sush case is certainly 
mush greater, and muoh more apparent, 
than where a right asserted is a right 
against some speoifio fund or estate.” “Tt 
is the almost universal rule,” says Pomeroy 
in his Equity Jnrisprudense, 4th Volume, 
1533), “that a oreditor’s bill, whether to 
sot aside & frandulent transfer or to 


(1) (1864) 1 H. & M. 681; 71 E. B. 299; 10 L, T, 
185; 12 W. R. 462; 186 R. R. 292. 

(2) (1899) 1 Ch. 16; 68 I, J. Ch. 67; 79 L, T. 456; 
47 W. R. 214; 5 T. L. R. 16. 

(3) (1853) 4 H. L. C. 997 at p. 1036; 10 H.R. 762 
at p. 768; 17 Jur. 86'; 94 R, R, 016; 1 Eq. Rep, 870, 
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reash equitable assets, will not lie in behalf 
of mere general ereditors who hava not 
prosesuted their slaim to judgment nor, in 
any other manner, acqzcired a lien upon 
the debtor’s property. The slowness and 
inadequasy of the legal remedies open to 
such sreditors are not osonsiderations that 
ean move a Court of Equity, in the absence 
of statutory authority, to intervene in 
their behalf with the instrumentality of a 
Receiver to preserve the debtor’s property. 
On the seaond question, the authorities 
are slear and leave no room for sontroversy. 
Whenever a Court appoints a Reesiver, it 
ought to take sare to protest the rights of 
persons other than the appliaant; and the 
oases establish that a prior inoumbranear 
desiring te take possession is entitled to 
have ihe Roeegivar obtained by a puisne in. 
eumbraneer and, therefore, by «a simple 
contrast creditor, discharged, and a Rseeiver 
of bis own substituted. 1t 1s suffisiont to refer 
to Yorkshire Insurance Oo. 
Amalgamated E:tites (4). 
The sonclusions at whieh I have arrived 
are these: that the learned Subordinate 
Judge of Bhagalpur had no jurisdistion to 
appoint a Reseiver at the instance of the 
plaintiff in Money Suit Ne. 69 of 1920; and 
that in any event he oould have recalled 
his order when all the fasts were brought 
to his noliee by the appellant, slearly estab. 
lishing that a fraud had been  prastiscd 
on him by the Srinagar Rj, and that bis 
order was bound to prejudisially affest the 
appellant, who had a olear equity in his 
favour for the appointment cf a Reseivcr, 


The appeal from the order cf the Subordi- 
nate Judge, Bhagalpur, seems to me to 
be incompetent. I wculd dismiss  Miscel- 
Janeous Appeal No. 97 of 1920 without 
sosts, but would allow the application, the 
subject-matter of* Civil Revision No. 127 
of 1920, and discharge the order for the 
appointment of Babu Satyabrata Chatterji as 
the Reseiver. The petitioner is entitled to 
his sosta in both the Oourts from the de. 
fendants in Money Suit No, 69 of 1920. 


Hearing [fase in eash  Oourt, five gold 
mohu:s. I- would allow Miscellaneous 
Appeal No, 96 cf 1920 and remand tte 


matter to tbe Subordinate Judge, Porreo, fcr 


(4) (1912) 2 Ch497; 8! L, 7, Ch. 746; 107 L.T. 
45 


v. Metropolitan . 


disposal aesording to law, The appellant 
ia entitled to his costs in this Court from 
tke defendants, Hearing fee five gold 
mohurs. Ccsis inturred in the Court below 
wil abide the result and will be dispored 
of by the Subordinate Judge. 
Ap.mI, J.—lI agree. 
Appeal No. ! 6 allowed; 
Apreal No. 97 dismissed; 
Revisicn No, 127 allowed, 


MADRAS HIGH COURT. 
Civiu Appeat No. 148 or 1916, 
March 18, 1920. 
Fresent :—Justiee Sir William Ayling, KT., 
and Mr. Justice Seshagiri Aiyar. 

J. OC. H. FOWLER, 5£5Q 7188, TRUSTEE UNDER 
TRUST DEED £X@CUTED LY THE RAJAH or 
VIZIANAGRAM—PtatntirF—APPELLANT 
ter SUS 
Tae SEORETARY cr STATE FOR 
INDIA rx COUNOIL REPRESENTED BY THE 
COLLECTOR or GODAVARI— DEFENDANT 


— RESPONDENT. 
Madras Land Encroachment Act (III of 1905)— 
Assessment, penal, competency of Government to im- 
pose, for period prior to Act, 


It is not competent to the Government under 
the Madras Land Encroachment Act to impose 
penal assessment in respect of the period of occupa- 
tion before the Act came into force. [p. 867, col. 2 
p. 869, col 2] 


Appeal sgainst a deoree of the Court of 
the Subordinate Judge, Ooeanads, in Original 
Suit No, 107 cf 1914. 

This appeal coming on for hearing on tke 
6th, "tb, Sth, 14th and 15th February 1918 
the Court mede the following 

ORDER OF REFERENCE 
TO A THIRD JUDGE, 

Ayuine,J.— (February 21, 1918,)—This suit 
ard appeal arise cut of a conflict as tothe 
ownership of the eastern portion (247-22 
sores) cf a Lanka in the Godavari river, 
whioh is olaimed by the Raja of Vizianaga- 
ram (plaintiff and appellant) on the cne 
hand and by Government (defendant and 
respondent) on the other, Plaintiff olaims it 
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both by right of aseretion to his undisput-d 
Perugu Lanka whioh lies higher up stream, 
and as a reformation on the site of a former 
Lanka belonging to him known as Pedda Lanka 
^ of hia village of Kotipalli. Government also 
elaim it both as a reformation on the site of 
a former Lanka belonging to the Government 
village of Sanapalli, the property of Govern: 
ment, and also as a subsequent acoretion to the 
small portion of the same whish alone was 
not submerged. The disputed Lanka 
admittedly began to be formed shortly after 
1890; and by 1894 a portion of it was 
osoupied under lease by one B. Nagayya, as 
lessee from plaintiff. Claims began to be 
put forward to it by the Government ryoés of 
Sanapalli in 1896, alleging that it was the 
property of Government, and the sontroversy 
dragged itself out till 1905, when Govern. 
ment took steps to levy prohibitory as*ese- 
ment under the provisions of Ast III of 
1905, Demands were issued in 1911, and thia 
was followed by the present suit instituted on 
30th July 1912, 

The evidenee is voluminous, and has been 
dissussed by the learned Subordinate 
Judge in its bearing on the olaims above 
summarised, and on theother points arising 
in the ease, in a very elaborate and lengthy 
judgment, sovering some 90 pages of printed 
matter. We have had the benefit of an 
exhaustive analysis of the aase by the learned 
Advoonte.Generalon behalf of appellant and 
of the learned Government Pleader repre- 
senting Government; and as a result, I 
sannot but soneur in the main sonslusions 
arrived at by the Subordinate Judge. 

The first question for desision is whether 
the disputed Lanka oovers a part of the 
former Bite of Government old submerged 
Sanapalli Lanka, or of plaintiff's similar Pedda 
Lanka of Kotipalli. Several plans of the 
locality prepared by professional offisers of the 
survey department from timo to time have 
been filed by both aides ; the nature and value 
in evidence of which have been fully dissusssd 
by the Subordinate Judge, who has dealt 
with this question in paragraphs 14 to 39 of 
his judgment. I agree with him in holding 
that by farthe most valuable of these are 
the two Revenue Survey plans Exhibits I and 
II prepared in 1862 of the Government 
Sanapalli Lanka and of the portion of plaintiff's 
Kotipalli Lanka adjoining it to the ‘west. 
These plans were prepared in gonngstion 


with the Revenue Survay of Sanapalli under 
Act XX VILE of 1860 in sonsequense of a boun- 
dary dispute between that village and the 
adjoining Zemindari village of Kotipalli ; 
and a somparison of the two shows the 
boundary then demaroated. There seems 
to be no doubt that this boundary was 
asquieseed in without question until the 
properties whioh it divided disappeared in tha 
eourse of submersion. This was not for 
many years ; even in 1€87 nearly a third of 
the original area remained (vide Exhibits 
IIl and XXXIX). There was orginally 
both before and during suit a dispute 
as to the losalisation of this boundary with 
referanee to existing sonditions, and two 
plans were prepared, Exhibits VÍ and 
XXXII, to demonstrate this, Fortunately it 
is now admitted by appellant that, as found 
by the Subordinate Judge, the suit land has 
been formed over the portion of what was 
demareated assording to these plans in 
1862 as Sanapalli Lanka, So that provided 
these plans are correat( whieh is nof admitted), 
the question of reformation must ba desided 
in favour of Government. 

Can Exhibits I and II, then, be assepted 
as correet P I oan see no ground for differing 
from the Subordinare Judge who has given 
reasons for holding that they ean. Not only 
was the boundary then surveyed and demare- 
sated acsepted without demur as long as the 
old Lankas remained in  existenes; but a 
study of the resord in the oase, and in 
partieular of the plans in Exhibits VI and 
XXXII and Exhibits 49 to 52, shows that 
throughout the osontroyersy between the 
Oollestor and guardian of the Zemindari 
and the Collestor of the Distriot in 1901— 
1902, no question of its eorrestness was raised, 
The first attempt to localise the boundary of 
1862 shown in Exhibits I and II was made by 
the Distrist Surveyor, who prepared a plar, 
Exhibit 32, showing the disputed Lanka as 
lying on the Government side of the boundary 
line The Collestor and guardian in his 
letter, Exhibit 59, took two grounds of 
objestion, Inthe first plasa he sontanded 
that the prinsiple of acsretion prevailed over 
that of reformation. In the sesoni plase ha 
deslined to assspt the survayor's plan, Exhibis 
32,a3 correst, In sonsaquense a fresh plan, 
Exhibit 6, waa prapared by the estate and 
Goveromenf surveyors, whish substantially 
agreed with tho former ons. (Vide Exhihit4 


854 


INDIAN OASES. 


- [1921 


FOWLER, J, O, Hy V, SECRETARY OF STATE FOR INDIA. 


50 and 51.) This was assepted as sorreot, 
and was signed by the Collector and guard- 
ian, Mr, Gillman. A perusal of the latter's 
letter, Exhibit 52, shows that he simply fell 
bask on his alternative sontention that the 
disputed Lanka was an assretion to the 
Kotipalli Lanka and, therefore, the property 
of the Zemindari, irrespective of the question 
of reformation, He says, “The spot in 
question is aertainly an aceretion to Kotipalli 
Lanka and I sannot make over the Lanka to 
Government, bscanse it was areformation on 
the old site of Sanapalli Lanka, without a 
legal desision in a Civil Court," 

Even in Exhibit 57 (a), a statement filed 
by Mr. Gillman’s sussessor in 1906 in 


conneotion with the proposed levy of penal. 


assessment, the aeouraey of the plans of 
1862 was not even inferentially ealled in 
question, nor was the reformation theory 
relied on by the Zemindari, This 
ground was first taken in the notiee of suit ; 
andin view of the keenness with whish, aa 
‘the resord shows, the interests of the 
Zemindari were defended by the offieer in 
charge of ii, this attitude is most signifie 
eant, 

It may be added that Exhibits I and II do 
not stand alone, Exhibit I tallies with the 
entries in theDiglott Register, Exhibit HI, 
whieh was completed in 1865. The various 
Survey Numbers shownon the planas forming 
part cf Sanapalli Lanka are herein entered 
with full particulars as held by their 
respeotive patiadars. It is almost too mueh 
to suggest that this permanent register was 
prepared full of imagirary details, while the 
landa to whish it relates were really held by a 
different set of Zemindari ryoés ; and that this 
pretenee was still kept up even in Fasli 1304 
(1894); the Adangal acsount for (whiah 
Exhibit 160) still reecrds the Survey Num- 
bers of lands long sinoe washed away. 


In fast the main ground on whieh we are ` 


asked to distrust Exhibits I and 11 is that 
they sonfliot with later plans prepared in 
1895 and 1924, whioh support plaintiff's ease, 
Sueh are Exhibits IV, F, E and VIII. The 
comparative value to be attached to these 
plans and to those of 1862 is sonsidered by 
“the Snbordinate Judgein paragraphs 18 and 
19 of his judgment ; and his sonslusion seema 
to be reasonable, No imputation has to be 
thrown on the professional skill or integrity 
of the officers who prepared these plans : but 


over and above the asiontifis part of hia 
business & surveyor is always dependent on 
the information furnished him by others. 
Exhibit IV is the re-survey map of Sanapalli 
Lanka prepared in 1894, The suit Lanka, 
whieh was then in prosessof reformation, ia 
not inoluded. It would be strange ifit were. 
Re survey follows actual ooaupation; and at 
the time so mush of the reformed Lanka as 
was eapable of oscupation was held by 
Nagayya, as part of the Vizianagaram 
Zemindari, The Subordinate Judge’s re. 
marks in paragraph 18 of the judgment 
regarding this plan and Exhibit F are most 
pertinent—though it may be noted tbat he is 
slightly inassurate in referring to Exhibit F, 
the survey plan of Kotipalli in 1805, as a 
re survey. Thia was the first real survey of 
the village, the survey evideneed by Exhibit 
II having been only of a portion in sonnestion 
with a boundary dispute. This, however, is 
not very material. In effesting the survey of 
Kotipalli the surveyors would naturally 
follow the information furnished by the village 
officers and ryots of that village as regards 
new liankasin the river— (vide statement of 
plaintiff's witness No, 5 in oross-examination, 
page 304)—the more so as that information 
tallied with acinaloseupation, The evidence, 
mcreover shows beyond doubt that at the time 
Village Offiaers of Sanapalli were sonspiring 
with the Zamindari officials; Vide Exhibits 14 
and 15; and ifdefendant/'s witness 6 is to be 
believed, it was Sanapalli ryots who were the 
first lessees under Nagayya. It was not till 
1896 that information was first given to 
higher officers tending to show that the new 
Lanka was Government property (vide 
Exhibit 13), 

The estate re-survey plan of 1904 (Exhibit 
E) natrraly follows possession; and still 
moreso the river conservaney plan of the 
same date (Exhibit 8). 


The argument that the Advooate-General 
has endeavoured to build on a somparison of 
numbers in Exhibits Rand F series ia also 
materially weakened by the fast that there 
is ground for enspesting that about this 
time an organised attempt was made by 
Kotipalli people and Nagayya, with the son- 
nivanas of Sanapalli Village Offisers, to sesure 
the new Lanka for the Zemindari, 


In eonneation with the attempt to show 
that the reformation took place over the site 
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of a submerged “Podda Lanka” (whioh 
simply means " big Lanka ”), it may be noted 
that the area of the Pedda Lanka in Fasli 
1262, as appears from R series, was 32 putits 
or 304 aores, This approximately is the area 
(305-45) elaimed for the estate in Exhibit 57 
(a), Exhibits B and E (3) show the area of 
the whole Pulugula Tippa bloek in 1904 as 
532-069 acres, besides an additional 30 aeres 
for No, 89A, This area is large enough to 
inelude the original Pedda Lanka, and the 
Buit area also. 


Ido not propose to diseuss the oral evi- 


dence, whish has been dealt with by the 
Subordinate Judge and is obviously of little 
real value oo a question of this kind. Nor is 
it neoessary to disauss minor points, whioh are 
also disposed of in the judgment of the lower 
Court. In my opinion the decision of the 
learned Subordinate Judge on Issues Nos. 2 and 
4 ia correct. 

The Advosate-General’s next sontention 
is this, Acsapting it as proved -that the suit 
Lanka is a reformation over the site of a 
submerged Government Lanka, Government 
nevertheless eannot elaim the benefit of the 
reformation theory, (a) beeause Government 
abandoned the former Lanka at the time of 
its disappearenee, (b) besause the reformation 
theory oan only Be applied against, anid not 
in favour of, the State. 


The first ground has been to my mind. 


adequately treated by the Subordinate Judge 
in paragraph 4lof his judgment. Ido not 
think there is anything in evidenee whioh 
tends to show an intention on the part of 
Government to abandon its title to the 
submerged landa, Some of the latter, (outside 
the present suit) in the oase of whieh there 
was every prcspest of an early reforma- 
tion, were astually retained in the holdings 
of the patiadars, who sontinued to pay assess- 
ment even after snbmersion so as not to lose 
their title; Vide Exhibit Y. There would 
be nothing remarkable in the exclusion from 
the village assonnts prepared for the purpose 
of revenue of other lands, the re appearenee of 
whieh there was no reason to anticipate, and 
on whioh the ryots naturally did nob choose to 
go on paying assessment. Asa faot, however, 
some at any rate of the submerged lands sonti- 
nued to be shown in the Adangal as late as Fasl: 
1304 (Vide Exhibit 100) without partisulars 
and with the simple note " washed away by 
Svod.” Stress has been laid on the failure to in- 


elude the lands subsequently reformed in tha 
Settlement Register, Exhibit III. But as has 
been shown the higher offisers of. Government 
were for some years in-the dark as to the 
fasts of the reformation; and although the 
resettlement was introdueed in Fasli 1309, 
the information on whieh it was based had 
been amassed some time before. Aa the 
Advosate-General admitted, the sondust of 
Government after reformation is of only 
secondary importanee, as throwing light on 
their intention at the time of submersion: 
and it has been snffisiently shown that the 
title of Government was aseerted as soon as 
the true fasts came to the knowledge of the 
higher officials. A referense, for instanse, to 
Exhibits 29—31 shows that the Collestor 
addressed the Survey Department early in 
1901 with a view to have the disputed Lanka 
ineluded in the village map of Sanapalli Lanka: 
but this sould not then be done, as the map 
had already been published. 


The jndgmentof the Privy Counail in Lopez's 
case (Lopez v. Muddun Mohun Thakoor) (1) 
simply indieates the possibility of abandon: 


"ment of his rights by an owner of submerg- 


ed lands: butsush abandonment must surely 
in all sasea be unmistakably established, 
and in this sonneetion the learned Subordi- 
nate Judge has rightly relied on the remarks 
of Mookerji, J., in Ananda Hart Basak v. 
Secretary of State for India in Council (2), I 
sonsider that no abandonment has been 
proved 

No authority has been quoted in support 
of the second proposition; and the judgment 
of the learned Judges of the Caleutta High 
Court in the last mentioned ease is elearly 
against it. The title of Government to the bed 
of a river is of a partieular sharaaeter, liable to 
be defeated by the operation of aseretion forthe 
benefit of’ a riparian owner. But where Gov. 
ernment is itself a riparian owner, there is no 
reason why the prosess of aseretion should 
not eonfer on it the same eomplete title to the 
land formed as it would irt the ease of any 
other riparian owner, Indeed I do not 
understand this to be denied. Why then 
should it be held that this eomplete and 


(1) 18 M.I. A. 467; 14 W. R. P, 0.11; 5 B. 
L. R. 521; 2 Suth. P. G. J. 388; 2 Sar. P, G. J. 694; 20 
E. R. 625, e 

(2) 3 0, L. J, 310, 
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indefeasible title disappears with the sub. 
sidenoe of the lands in the ease of Government 
only or that, as was alternatively put, there 
was a merger of title, as if the larger title 
eould merge in the lesser P 

On neither of the giounds suggested, san 
I hold that the title of Government to any 
land reformed over the site of the old 
Sanapalli Lanka has been affected. 

I6 is, therefore, unnecessary to follow the 
Sub. Judge in his diseussion of the process of 
aocretion of the suit Lanka, The learned Ad- 
vooate-General has referred to oertain remarks 
of mine ina resent ease, Secretary of State for 
India v. Rajah of Vízayanagaram (3), in whieh 
I, with great diffidense, suggested that the 
rapidly changing charaster of the formation in 
Indian rivers might bo some extent affect the 
applisation of the reformation theory—or ra: 
ther, as 1 intended to sonvey, that the question 
of how it was affected might deserve considera: 
tion, These remarks were entirely of an 
obiter nature: and had no practical application 
to a oase like the present, In the oase then 
under consideration Lankas had been formed at 
the rate of something like 6U0 asres ina year, 
There is nothing to indieate the rate of for- 
mation of the old Sanapalli Lanka ; but there 
is no reason to suppose that it was formed 
with any comparable rapidity and it certainly 
took from 25 to 50 years to disappear. There 
is no reason why the reformation theory, 80 
olearly recognised by their Lordships of the 
Privy Counoil in Lopez's case (1) as in many 
later cases, should not be applied here, 

I must, therefore, hold that the title of 
Government to the suit Lanka has been satis- 
faetorily established; and that it is not the 
property of the plaintiff. 

It only remains to decide certain objections 
to the legality of the levy of penal assess- 
ment in the present oase, with referenoe to 
the provisions cf Act HIE of 1 05, "Tbe 
assessment levied is at penal rates for 10 
Faslis (1310—1319) and amounts to a little 
less than Ra. 75,060. 

The authority for thelevy is seetion 3 (sz) 
of the Ast (read with sestidn 0 a8 regards 
. penalty). Appellant’s firat contention is that 
kestion 3 is inapplicabie to anyone who was 
in oecupabion. before the Aet oame into foroa. 
It is based on the ure of the words “skali 


(8) 40 Ind, Cas, 896; 40 M, 1088; 22 M, L, T, 67. 


unauthorisedlg occupy" in the section, whioh, it 
is urged, should be taken to relate to ossupa- 
tion sommensing after the Aot, I ean seg 
no ground for sush a narrow interpretation, 
whieh, I think, could not possibly have 
represented the intention of the framers of 
the Act. It is no straining of the meaning 
of the words  osoeupy" to read the phrase 
“shall ossupy” aa including " shall continue to 
ossupy."  Oseeupation of property is a term 
applied not only to the initial aet of taking 
possession but to subsequent retention (Vide 
the Century Dictionary) : and I eannot think 
of a bstter exemplifieation of the latter 
meaning than the well known  seriptural 
passage occupy till I aome” I baye no 
hesitation whatever in rejecting this sonten- 
tion of appellante, l 

The sesond objestion is more weighty. 
16 is argued that tbe Aot must not be given 
retrospeotive effest, as would be done if the 
levy of assessment for the fastis prior (o 
1905 were permitted. 

I take it, the general law on the point oan 
not be more suosinetly expressed than in 27 
Halabury, seotion 305:— 


“A Statute is prima facis prospestive and 
does not interfere with existing rights unless it 
eontains olear words to that effest, or unless, 
having regard to its objeat, it GO does go 
A Statute ia not to be construed to have 
a greater retrospestive operation than its 
language renders nesessary.” It is needless 
to reaapitulate the numerous desided oases 
quoted in that volume, as authority for this 
exposition of the law, 


It sannot be eontended that the objest of 
Aot 111 of 1905 nesessarily implies the power 
to levy assessment for faslzs prior to its 
enactment : but itis eontended by the Go- 
vernment Pleader that this power is elearly 
implied in the words “for the whola period cf 
hia occupation." 


After giving the matter the best sonsidera. 
tion in my power, I san only sonslude that 
this’ eontention is sorreet. “The whole 
period of ossupation” elearly stretches from 
the moment whenthe cosupation commensed to 
the moment when it ended : and any prastioal 
difficulty involved in either moment ossurring 
in the middle of a fasli is provided for in the 
explanation to the section. The fast that the 
Ast same into foree in the interval does not 
affect the period, 
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I think the words are so free from ambiguity 
that they '"elearly compel the Cours to give" 
the acnatrastion sontended for by the Govern. 
ment.Pleader [to quote the words of Vaughan 
Williams, L. J., in Smtthies v. Nateonal Associ- 
ation of Operative Flosisrers (4)] and in that 
view-it Seems unnecessary to diseuss the aases 
quoted on either side as instances of inter- 
pretation of other enastments. 

Thirdly, itis eontended that the Act oily 
authorises the levy of:penal assessment for 
the fasli in whieh it is imposed. The only 
limitation imposed by the Aot is on the levy 
of penal assessment on assessed lands 
[Seotion 5 (1)]. In this oasa the land is 
treated as unassssred and penalty levied 
under seotion 5 (2). 

This, however, brings us to the last 
objection, It is argued that the lands of tLe 
old Sanapalli Lanka prior to submersion were 
held on ryotwart tenure: that in the abaenoa 
of relinquishment by the ryots, the latter 
retained the same interest in the lands after 
reformation: and that this fact takes the 
ease out of the seope of the Aot altogether, 
( Vide sestion 2). 

There is no Goubt that this contention was 
not raised either in, the nofies of suit or in 
the plaint: and the Subordinate Judge was 
fully justified in his remark (paragraph 65 of 
his judgment) that if was not raised so fairly 
as to abtraat the attention of the defendant 
before the trial of the sarecommencsd. He 
has, however, allowed the point to bs argued 
and has in paragraph 66 of his judgment 
desided it against the plaintiff, The Advooate. 
General argues that it is nesessary for defend. 
ant to establish, in order to justify the 
legality of the assessment, that the land on 
whieh it ia charged is the property of Govern. 
ment; ard thet, if a fast appears in evidence 
whish is incompatible with tts being so, he ia 
entitled to take advantage of it. Tae fast 
referred to is the stitement'it Exhibit 39, 
proved by defense witness No. 6, that the sub. 
merged lands were dedusted from the ayaxat 
without the oonsent, that ia t» say, the 
relingaishment of the ryo-s.”” Defendant 
has no doubt been materially prejudieed 
by plaintiffs failure to take the point 
earlier, He was noi prepared at the 
trial with evidense of relinquishment; and 


(4) (190)) 1K. B. 310; 78 L. J. K, B. 259; 103 
L, T, 172; 25 T, Lis R. 205, 


the fact of relinquishment is one which it 
becomes more diffisult to prove as each year 
pa:£03, resords ara destroyed, and evidense 
is more diffüisuli to proeare. If the lower 
Court had definitely deslined to  eonaider the 
point, I should have felt sonsiderable hesitation 
in saying 1b was wrong. Bat as matters 
stand and as there is undeniably something 
to ba eaid for the Advooate.General’s position 
in the matter, I am inolined to think 15 is 
batter to deside the point, while asseding 
to the request of defendant for an opportu- 
nity of addueing fresh evidenca on the queas. 
tion of relinquishment. 

I would, therefore, sall fora finding from 
the lower Court on the following issue :— 

Did the interests of the rzofs holding the 
lands of the old Sanapalli Lanke, on whish 
the suit Lanka is reformed, osase and deter- 
mine prior to tha reformation P 

Respondent should bs at. liberty to adduga 
fresh evidense, appellant being entitled to 
oross-examine any witnesses called by res- 
pondent, 

Finding will bs raturned within one month 
after the end of the vasation. 

Seven days are allowed for filing odjas. 
tions, 

Swsuagint Ayan, J. —(February 21, 1918.) 
—The suit rslates to a blosk of land 
known as the Palugnla Tippa Lanka in 
the bed of the Godavari river abont 
259 acres in extent. The defendant, the 
Seareiary of State for India, direoted the 
levy of penal assessment against the plaintiff, 
the Maharaja of V.z‘anagaram, in raspeot cf 
the suit land in Mareh 1911. This anit ig 
for a deslaration of the plaintiff's right to 
the land and for an injunetion restraining 
the defendant from oollesting penal assess. 
ment from him, ‘The Subordinate Judge, 
in & judgment eovering nearly one bundred 
pages, desided agains: t^g plaintiff, The 
points for deaiaion are these :— 

(1) Whether the lands in djspute were 
reformed zn stfu on property belonging to 
the Governmsat known as the Sanapalli 
inka. 

(2) Whether even if the site of the prazerty 
orizinally belonged to the Government, the 
defendant abandoned his rights theraio at 
the time when it began to be washed away by 
thc flsods, á 

(3) Whether the rysts of tha Guizaen. 
ment are not the owners of the sait 
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property and consequently the Govern. 
. ment is not entitled to levy penal assessment ; 


and 

(4) Whether the levy of assussment for 
the whole or any portion of the period of 10 
years is valid, 

In dealing with the first question, the 
statement filed in this Oourt by the learned 
Advosate. General, who appeared for the 
plaintiff, should be noticed. That statement 
is in these terms: “The appellant admits 
that the suit land is formed on the site 
of what was elaimed in Exhibit I to he 
part of Sanapalli Lanka and does not 
dispute the assuraey of the plans Exhibit 
VII, VI and Exhibit $0 to that extent, 


but does not admit that Exhibit I is 
eorreot in showing that if was part of 
Sanapalli Lanka.” In my opinion thie 


statement does not in any way lessen the 
volume of work whioh has to be gone 
through in order to arrive at & conclusion on 
Issue No. 2. While the statement sonsedes 
that the new Lanka bas been formed in 
the plase mentioned in Exhibit I as being 
the site of the old Sanapalli Lanka, it 
disputes the main ground that the deserip- 
tion in Exhibit I sorreetly deseribes the 
site of the land. In sons‘dering this issue 
both the Advocate-General and the 
Government Pleader eoncentrated their 
attention upon showing whether Exhibit I 
is more reliable than Exhibit F. Exhibit 
I is a Survey plan of the Sanapalli Lanka 
prepared in 1862 and Exhibit F is the 
plan of the Kotapali Lanka prepared in 
1895. In my opinion the Subordinate Judge 
is right in holding that Exhibit I is 
eorreeb and that Exhibit F is insorreet. 
The correspondence between the plaintiff 
and the defendant, to whieh in the scurse 
of a very lucid  presentation'of the faots 
the learned Government Pleader drew our 
attention, establishes that till very near 
- the time of,ihe suit, the correstness of the 
plan  Hxhibit I was not questioned by 
any responsible person sonnested with the 
plaintiff's estate. 
the eorrespondenee to some extent when 
dealing with the question of abandonment 
and, therefore, I shall not at this stege 
say more, There is elear evidence that 
Exhibit I contains a sorreot deseription of 
the areas. then surveyed, Exhibit lI 
prepared in 1866 -gives the names of the 


I shall have to refer to 


ryots, the extent of their holdings in the 
Lanka and the assessment psyable by them, 
The extent given in that dosument would 
inelude the plot marked as Sanapalli Lanka 
in Exhibit I. There is another indisation 
of the sorreetness cf Exhibit I in that a 
portion of the admitted Lanka belonging to 
tke plaintiff has also been surveyed by this 
time. When we remember that at the time 
of Exhibit I there was no: machinery by 
whish the Government sould lend any of 
ita offisers to survey & private estate, it is 
elear that Exhibit I was prepared with a 
view to settling disputes about boundary 
between the plaintiff and the Government. 
It wasat a time when Act XXVIII of 1860 
was in forse. The plan Exhibit Il-a shows 
that there must have been a dispute, Again 
Exhibits 29 and 55 also refer to some dis- 
putes having existed ator abont this time 
between the Vizianagaram Samasthanam and 
the Collestor of Godavari. If there was a 
dispute and if an officer was deputed to 
demarcate the boundary, the estate must 
have been represented at the time, Unless 
we are prepared to hold that from the year 
1852 the Government have been cresting 
evidence of their title, the fasts referred to 
above would show that Exhibit I sontains a 
sorrest measurement of the respestive pro- 
perties belonging to the plaintiff and the 
defendant in 1862, 

As against Exhibit I the substantial argu- 
ment advaneed by the learned Advoaate:Gene- 
ral was that when in 1895 there was a survey 
(Exhibit F) of Kotipalli Lanka belonging to 
the plaintiff, the disputed portion was inalud- 
ed within the boundary of the plaintiff’s 
estate. As regards the weight to be attached 
to Exhibit F and F2, the land register 
following upon the survey, I amin substan- 
tial agreement with the Subordinate Judge. 
I shall refer only to one or two sireumstanses . 
to show that Exhibit F sannot be relied upon. 
The eorrespondenee beginning with Exhibit 
XIin July 1896 between the ryots of Sana- 
palli on the one hand and the Oollestor of 
Godavari on the other and also the eorres- 
pondenee between the Collestor and hia 
subordinates prove that about the time of 
Exhibit F a determined effort was being 
made by plaintiff’s mento sorruptly induse 
the village offisiala of Sanapalli to furnish 
them with details whieh would enable them 
to olaim portions of Sanapalli as belonging 
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to their estate. The assistant karnam of 
Sanapalli was eanght red-handed in the ast 
of carrying information to the  plaintiff'a 
Samasthanam. He and the Village Munsif 
were suspended and an enquiry was started, 
whieh disclosed a sonspirasy to help the 
estate at the expense of the Government. 
Under these eireumstanees, although it is 
not shown that the surveyor who prepared 
Exhibit F had been himself tampered 
with, one has to serutinise very sarefully 
the plan and the information it sontains. 
It is eurious that the plan itself is not drawn 
to ssale, although its general asoura&aey as 
regards the loeality surveyed is not seriously 
disputed. The main point relied upon by 
the appellant ia that in the plan two numbers 
are entered, 87 and 88, in the plase where 
the present disputed Lanka is situated. 
There oan hardly be any doubt that 87 and 
88 refer baok to the old Ajimash numbers 
whioh belonged to the plaintiff’s estate, but 
the question is asto whether the referense 
to the plot by numbers 87 and 88 was rightly 
done. The surveyor had to depend for in. 
formation upon the losal Village Officers who, 
as Í have said, were under the sorrupt influ- 
ence of the plaintiff's estate offisials. That 
is one reason why Exhibit F sannot be 
- geocpted as sorreet. Another reason is that 
Exhibit VI, whish was a plan prepared in 
the year 1892, after disputes had arisen 
between the plaintiff and the defendant, in 
the presense of.surveyors belonging to both 
the contending parties and signed by the 
then Oollestor of Godavari on the one hand ard 
by Mr. Gillman who represented the Samas- 
thanam on the other, makes it olear that 
Exhibit F was never seriously regarded by 
the plaintiff as eontaining a sorreet desorip. 
tion of hia property. The previous sorres- 
. pondenee and the plan Exhibit Ví might be 
. paid to be almost eonoelusive on the question 
of the old site, but it is not neaessary to go 
that length. They are a very strong proof of 
ihe aoeuraay of Exhibit I and of the une 
reliability of Exhibit F. 

The learned Advoeate-General relied also 
upon Exhibits J and J (1). The boun- 
daries given therein may in a rough way 
be said to inslude portions at least of the 
Sanapalli Lanka in the property belonging to 
the plaintiff. But one eannot help saying 
that Exhibits J and J (1) prove too mneh, 
If the descriptions of the bonndaries are 


literally interpreted, they would inelude even 
the admitted portion of Sanapalli Lanka in 
the plaintiffs Kotipalli Lanka, Exhibits J 
and J (1) are very inaseurately worded doeu. 
ments, and Í agree with the observations of 
the Subordinate Judge in paragraph 16 of 
his judgment about the value to be attashed 
to them. 


Then some relianoe was also plased upon 
the word “Pedda Lanka Pampu,” It ig 
curious that until very near the date of the 
suit the expression ‘Pedda Lanka’ does not 
seem to have been applied to the disputed 
loeality. There was a Padda Lanka belong. 
ing to the plaintiff’s estate whieh ia not in 
dispute, but there is no reliable evidense that 
tke property in suit was known as Pedda 
Lanka for any eonsiderable time, 


There remains the last seriona argument 
of the learned Advosate-General based upon 
the identity of Ajimash numbers. As I said 
before, if the two numbers £7 and 88 had 
been sorrestly entered in Exhibit F, it would 
seem to follow that the property in sanit 
before submersion belonged to the plaintiff, 
But, as I have stated already, I am not 
preparad to hold that these numbers are 
ascurately entered in Exhibit E, There is 
internal evidenee of a very cogent sharaster in 
support of this theory, Exhibit R (1), whieh 
eontains the original Ajimash numbers, shows 
a total of 38 puttis and odd as belonging 
to the plaintiff's Pedda Lanka. That would, 
converted into aeres, give an extent of 
304 and odd aeres. Ajimash numbers 248 
to 260 would sover this extent, Exhibit IJ, 
whieh is the plan and Survey made in 
1862, alco shows 304 and odd aeres as 
belonging to Kolipalli. Mr. Elwin, who was 
in charge of the plaintiff's estate in 1906, 
also elaimed for the estate only 304 and 
odd acres, The defendant has never dis. 
puted the right of the plaintiff to this 
piese of property. What we find in Ex. 
hibit E, the estate survey, is tHat it inoludes 
about 562 aeres. It is olear that this 
extent ineludes the present disputed portion, 
to whish the estate had never any right 
and to whieh responsible offisials of the 
plaintif who administered his estate never 
seriously put forward a elaim. Therefore, 
in tracing the Ajimash numbers 248 to 260, 
so mush of the new Survey numbers $7 
and 88, as. would inolude 304 aeres, must 
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be allotted:to the plaintiff's estate. What. 


ever there is in excesa must belong to 
the defendant. If this portion ‘is worked 
ouf, there ean be no doubt that the 
plaintiff has sbsolutely no olaim to the 
property in diepute. 

There is only one other piesa of 
evidence that need be referred to, ard 


that is ir eonneotion with the lease given 
to one Mr, Barry by the plaintifi’s 
Semanthanam. Exhibits 96 and 97 show 
that the property now in dispute was 
regarded by the plaintiff as having been 
formed on the site of the old Sanapalli 
‘Lanka. In faet in all the sorrespondence 
that passed between the agent of the 
Court of Wards representing the plaintifi’s 
estate and the Collestor of Godavari it 
was never seriously put forward, until the 
time of the suit, that the property in 
dispute waa formed on the site of the 
Pedda Lanka belonging to the plaintiff. The 
only ground advanced was that the disputed 
property ascreted to the undisputed properly 
belonging to the plaintiff, but not that it 
was a reformation of the plaintiff's washed 
away property. ^ 

Thersfore, l agree with the sonelusion 
of the Subordinate Judge that the plot in 
dispute is onthe site where the old Sana. 
palli Lanka existed. The Subordinate Judge 
who heard the oral evidenca has disbelieved 
the plaintiff’s witnesses and has relied a 
great deal upon the evidense of defendant’s 
witness No. 4, the District Surveyor. After 
listening to the oriticism’ of the learned 
Advoeate-General, I ses noa reason for 
differing from the Court below on this 
question of the appresiation of oral evi 
denoo. The fasts and figures given by 
defendant's witness No. 4 show that he is 
speaking the truth No reason has been 
shown why his .evidense should not be 
asted upon. 
is that the disputed portion was formed in 
the bed of the river on the site of the 
old Lanka known as the Sanapalli Lanka 
belonging to the defendant. I shall deal 
with the question of law  whioh arises 
‘on this finding of factlater on. 

I shall next take up the question of 
abandonment. There are two  aspeets of 
it -one depending upon fasts, the other 
upon law. Upon the fasts ts oontention 
for the appellant is that the Government 


My finding on the second issue. 


has shown an unnistakibl) iatantiou to 
giva up their rights to tha reformed: land 
when a portion of the Linka was washed 
away, It wan said that in the subsequent 
Surveys this plot was not regarded either 
as land belonging to pirtioular royts or ag 
Poramboke land belonging to the Govarn- 
ment, I do not think that this oontention 
is woellfounded. Hxhibit III, which was 
largely relied upon, only shows that the 
yyots gave up portions ‘of their holdings 
when thay bagan to bs submerged. Oa 
the other hand, Exhibit Y shows that 
evan in eases where there had been a 
submersion some of tha  ryois still oons 
tinned to pay the assessment. Exhibit 100, 
whioh is the Adangal of 1891, sontains the 
Survey numbers of the washed away pro- 
perty, indicating that their ownership was 
never &bandoned, Under Board's Standing 
Ordere, Volume I, Order XV, fhe Revenue 
Dapar:men: has deslared that even in 
gases of submerged lands the ownership 
is not given up. Tha presont Order XV is 
a reprodustisn of old ordera bassd upon 
proceedings of the Board of Revenue ex- 
tending to tho reventies. It is olear from 
these fasta that the Government never 
intended to extend rights. The learned 
Advocate Ganeral argued that the fact that 
in 1844, at the time when the reforma. 
tion was almo.t oomplete, these pro- 
perties were.not regarded as Government 
property, is a ground for. holding ‘that 
there was an abandonment when they were 
washed away. But when we fiud that 
when they existed in siu they were held 
by *yoís belonging to the Government and 
as soon as they were reformed they were 
entered again as the property of the ryote, 
the onus of showing abandonment in the 
interval is strongly upcn the plaictiff, and 
I do not think that this has baen fatis- . 
faetorily diseharged. Exhibit 1V, the re. 
survey of Sanapalli in 1898, was relied on 
as showing that the washed away portion 
was not inoluded within its boundaries, and 
Exhibit V, the Re survey Register, was also 
relied upon for this purpose. I agree 
with the view taken of these two dooa- 
ments by the Sabordinate Judge in para- 
graph 23 of his judzms3nt, In my opinion 
they do nos show thit there was any 
abandonment. The same remirks apply to 
Exhibit VIII, the river Survey. After 1896 
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the Government was taking active steps 
to eatablish its right to the plot in dispute, 
Exhibits XI and XII show that there 
were complaints from the  Sanapalli sycts 
against the enercachment by the plaintiff's 
renter. The endorsement of Mr. Brodie, 
the then Collestor of Godavari, on Exhibit 
XHI shows that an enquiry was direoted. 
Exhibits XIV and Y relate to the inter- 
mediate stages. In Exhibit XV, whieh was 
a report from the Sub Collector to the 
Collestor, the former says that the plot 
in dispnte belongs to the Government and 
not to lhe Samasthanam. Thereupon the 
Collestor in Exhibit XVIIL stated: “As 
this Lanka land is very valuable, the Assistant 
Superintendent of Revenue Survey is re. 
quested to arrange to survey and to 
demarcate Sanapalli Lanka aesording to 
the old village plan and field books,” 
This was in 1892. Thereupon the report 
of the District Surveyor was sent in, whish 
is Exhibit XXVI, He makes it abundantly 
clear that the whole of the disputed por- 
tion belonged to the Government. His 
evidence as defendant’a witnees No, 4 shows 
that the Zimin officials were also present 
when he made the Survey, Exhibit XXXII 
is the plan sent up by him. All these 
papers having been considered by Mr. Rioe, 
the then Sub-Collestor, he passed pro- 
ceedings (Exhibit 43) on the 20ih Septem. 
ber 1901 that steps should be taken to 
levy penal assessment. Apparently these 
prooeedings were oommunieated to the Colles- 
tor in charge of the plaintiff's estate, who was 
at that time Mr. Phillips. Mr, Philips wrote 
to the Sub Collestor (see Exhibit 44) that 
it wonld bə unfair to levy penal agsess- 
ment without further enquiry, that the 
ryots of the estate had been in possession 
and that, as the estate itself was not a 
party to the proseedings passed by Mr, 
Brodie, there should be a  resonsideration 
of the whole matter. This letter was 
addressed to the Sub-Collestor, who sng: 
gested that the sommunication should be 
sent to the Oollestor direst. Thereupon a 
eommunioation similar to Exhibit 44, namely 
Exbibit 46, was addressed to the Colleator. 
Mr, Oastlestuart Stuart, who had by this 
time assumed eharge of the Godavari 
Distrist, passed orders upon this oommunion- 
tion to the effest that there should bea 
re:survey in the presenca of the estate 


offüsials, This was on the 21st November 
1901, Exhibit 48 is the sommunication 
addressed to the Samasthanam in pursuanee 
of the  proeesdings of Mr. Castlestuart 
Stuart. In answer to this eommunieation 
Mr, Phillips wrote, vide Exhibit 49, asking 
for a new Surveyor. The instructions to 
the Surveyor are sontained in Exhibit 49 
(a). Thereupon a detailed Survey was 
made, st whish the estate surveyor was 
present, and the report, Exhibit 50, was sent 
by the Government Surveyor, who is also de 
fendant’s witness No, 4, to the Tahsildar with 
a view toits being forwarded to the Collestor. 
Exhibit V], to which I have already re. 
ferred, was the plan whish aesompanied the 
report of the Surveyor. It was signed by 
Mr. Gillman on bsbalf of the plaintiff's 
estate. Exhibit 51 is. from the Collestor of 
Godavari to the Collestor and guardian of 
the Vizianagaram Samasthanam, informing 
the latter that the spot had again been 
localized and a  correot plan prepared, 
Paragraph 2 of the letter says: ‘From 
the plan it appears that the extent of the 
lands in dispute is found to be 247 sores 
28 senta, and it is the old Lanka of Sanapalli 
onge washed away by the river and now 
reformed in its old place. This is the 
plan prepared in the presenoa of all the 
parties and subsequently signed by you 
also.” Paragraph 3 saya: “I request that 
you will be so good as to let me know 
if you still press your slaim to it as an 
assretion to your Lanka and demand an 
enquiry under the Boundary Marks Act.’ 
The reply to this is Exhibit 52, in whish a dis- 
tinct admission is made that the land, although 
reformed on the site of the old Sanapalli, 
Lanka, is still an acore.on to the Kotipalli 
Lanka. The Colleator in charge of the plaint» 
iff’s estate "then suggested that the decision 
of a Civil Court regarding the ownership of 
the land should be obtained before further 
prescedings were taken, Thereupon the 
Co)lestor resolved upon levying penal assess. 
ment, leaving it to the plaintiff to establish 
his right, if any, in a Orivil Court. A 
perutal of this oorrespondenes makes it alear 
that the estate offisials admitted that the 
land was reformed on -the site of the old 
washed away Sanapslli Lanka and that the 
only elasm advanced by them was on the 
ground that the land was an accretion to their 
Pedda Larka, It io impossible to hold, after 
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the vigilenee and oare exeroised by the 
Government in asserting ite rights to this 
reformed Lanka, thatit abandoned its rights 
thereto, I am not ignoring the suggestion 
of the learned Advooate-General that in all 
this sorrespondenoee subsequent to 1896 there 
ig no indieation that there was no abandon. 
ment prior to that date. But it requires very 


strong evidenae to show that a person, assert- 


ing his rights so strenuously as has been 
done in this sase and who has done no aot 
to indieate that he ever intended to give up 
his rights to the property, should be regarded 
as having abandoned his slaim. My find. 
ing on this question is that as a matter of 
fact the defendant never abandoned his rights 
tothe property by reason of its having been 
washed away. 

The next argument on this subjeat was 
that eyon if the defendant had no intention 
of abandoning, the law would presume that 
he abandoned his rights. The learned 
‘Advosate-General’s sontention, as I under- 
stood him, may be stated thus. The Godavari 
is a tidal and navigable river and conse. 
: quently it is the property of the Government, 
The Government is the owner of its bed. 
Therefore, ordinarily any formation in the 
river bed would belong to the Government, 
unless there has been a grant of the pro. 
perty or there has been an aesretion to the 
property of a riparian land owner. This 
right of superior domain possessed by the 
Government is an all-embrasing right; and 
the right possessed by the riparian land 
owners must be taken to be an invasion of 
such aright. Consequently where a -former 
site whieh belonged to the. Government is 
washed away, the Government must be 
deemed not to have reserved any right to 
that property by the principle of reforma. 
tion, but- to have relied upone their larger 
right of slaiming any property that may be 
formed within the bed of the river, In fast 
the contention was that this inferior right of 
slaiming reformed land must be taken to 
have been merged in the superior right of 
domain, which as owner of the bed of the 
Godavari the Government is entitled to, 
Mookerjee, Ja in a very. elaborate judgment 
in Ananda Hart Basak v, Secretary of 
State for India (2) has held that this 
principle of merger is not sound, The 
Jearned Judge there points’ out that the 
theory that Government is a trustee for the 
bên 


ee 


publis when land is formed on the bed of 
& river and that the trust is abandoned the 
moment the land disappears, is not support- 
able on principle, I respectfully agree with 
that conclusion, In a sense, no doubt, all 
properties asquired by the Government ara 
acquired by it as representing the people. 
But the Government has a dual capacity. It 
has got to protest its righta against a portion 
of the publio whish slaims the property ad. 
versely to the general publio represented by 
the Crown. In this sapacity the Government 
is entitled to all rights which private owners 
oan exereise, In my opinion the proper way 
of looking at the functions of the Government 
is to regard it as possessing the superior 
right of domain in respest of properties 
formed on the bed of a river and also as 
being entitled, when the rights of a portion 
of the publie some into oeonflist with the 
general sovereign rights, to olaim the 
privileges whioh would belong to a private 
owner in asserting those rights. Neither 
Lope: v. Muddun Mohun Thakoor (1) nor 
Srinath Roy v, Dinabandhu Sen (5) is in 
souflist with this proposition, I, therefore, 
hold that there is no reason for holding that 
there is & presumption of abandonment 
against the Government when a portion of 
its property in the bed of the river is washed 
away by flood, 


On the question whether the property, if 
formed on an old site, would belong to the 
owner of that old site, I see no reason for 
not applying the prinsiples enuveiated by 
English lawyers in this sountry. Ib is true 
that the conditions in India are somewhat 
different. The rivers in this sountry have 
heavy floods and sometimes wash away large 
pieces of settled land during the flood season, 
I agree with the conclusion some to in Secretary 
of State for India v, Rajah of Vizayanagaram 
(3) on this question, Srinivasa Aiyangar, J., 
has diseussed this question at some length 
and I am satisfied, for the reasons given by 
him, that the prinsiple of reformations is as 
applicable to tidal and navigable rivers in 
India as to formations in sea or in the beds 
of slower rivers in England, In a very 
recent ease, Basanta Kumar Roy v, Secretary of 


(5) 25 Ind. Cas. 467; 42 O. 489; 18 0. W., N, 1217; 
(1914) M. W. N. 654; 1L. W. 733; 16 M. L, T. 819; 
12 A. L. J. 1193; 20 C, L, J. 885; 16 Bom, L, R. 901i 
41 I. A. 221 (P, C.). 
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State (6), the Judieis] Committee of the Privy 
Council applied, with regard to the formation 
of lands in the bed of the Ganges, the English 
Law as to asaretion. I do not see why the 
prineiple of reformation should also not be 
applied under similar sirenmatanses, 

As regards the third question there was 
some discussion at the Bar as to what aetu- 
ally happened before the Subordinate 
Judge. I unreservedly assept the statement 
of the learned Advooate General that he 
argued the question that the land being the 
property of the rzots, the Government was not 
competent to levy penal assessment, and 
that the plaintiff had acquired a right by 
prescription to the suit property. Upon the 
question of adverse possession it is said that 
there is Issue No, 9, but on looking into the 
pleadings with sare, I do not think the son- 
tention, that the plaintiff asquired a pre- 
ssriptive title against the rycts, was intended to 
be insluded in that issue. The Subordinate 
Judge has not dealt with it in that light. 
Moreover, the point that the plaintiff has 
become the owner of the property as ryot 
wart holder, by having preseribed for that 
right against the Government ryots of 
Sanapalli, has not been taken in the grounds 
of appeal, apparently by inadvortenee. It is 
trae that the materials, whioh are nesessary 
for desiding whether if the property belonged 
to the ryots, the Government ean levy penal 
assessment, would also be mufüeient to dis- 
pose of this question of adverse possession, 


If I had to decide the question entirely on . 
- ant’s right. 


sonsiderations of justice and on the principle 
of avoiding multiplicity of suits, I would 
have allowed this question of adverse pos. 
session to be argued, besause no fresh 
fasts would be necessary. But having re. 
gard to the repeated pronounsements of the 
Judicial Committee that where a point is not 
spesifically pleaded and sonsidered by the 
Courts below the Appellate Court shoald 
not for the firat time discuss it, I agree with 
my learned oolleague that we should not 
allow the learned Advoeate. General to argue 
the question of adverse possession. 

As regards the question whether the pro- 
perty belonged or belongs to the ryots and 


(8) 40 Ind. Cas. 837; (1917) M. W. N. 482; 1 P. 
L. W. 593; 82 M. L. J. 505; 210. W. N. 642; 15 A, 


L, J. 398; 25 O. L. J. 487; 19 Bom. L, R. 480; 6 L.* 


P. 0). 


consequently if is not open to the Govern- 
ment to levy penal assessment, the position 
is this, The defendant el&imed the property 
as his own, The plaintiff eontested this 
right, and he same to the Court with the 
ease tbat the property belonged to him and 
that the defendant should not levy penal 
aasessment. In the view taken by the Sub. 
ordinate Judge he failed to prova his right 
to the property. Atthe same time it san- 
not be doubted that he is entitled to show 
that the property does not belong to the 
defendant, The plaintiff, by failing to prove 
the property ta be his, will be denied relief 
(1) prayed for in paragraph No, 12 of his 
plaint. But if he ean establish a jus tertii, 
he is entitled to relief (2) aontained in the 
same paragraph. It is well established that 
in proseeding to levy penal assessment the 
onus is upon the Government to show that 
the property belongs to it. It was pointed 
out in Madathapsu Ramaya .y. Secretary of 
State for India (7) that the right of levying 
penal assessment eannot be exercised unless 
the Government is the owner of property. 
Heferenee may also be made to Ayyaparaju 
v. Secretary of State (8) and Rambhampali 
Venkatasubbiah v, Secretary of State (9), for the 
proposition that the burden of establishing 
that the property belongs to the Government 
would under similar eiroumstanses lie on the 


' Government. That being the position, it ig 


open to the plaintiff to point to materials 
plaeed before the Court during the course 
of the trial as derogating from the defend. 
At the same time it must not 
be denied that the defendant is entitled to 
claim that he should have full opportunities 
of meeting suoh a oase, In the sourse of the 
trial this opportunity was olaimed, but in 
the view taken by the Subordinate Judge 
he  eonsidered it unnesessary to give 
furiher opportunities to Him, As regards 
this, in my opinion, he is wrong, I do 
not agree with the learned. Government 
Pleader in his extreme contention that ag 
this right of objesting ts the penal amsens. 
ment was not speseifioaly stated in the 
notiee of suit, which is Hxhibit 63, given 
by the plaintiff, it is not open to him to 
argue the point. All that seetion 80 of 


(7) 27 M. 88d. 
(8) 26 Ind. Cas. 804, 37 M. 298. 
(9) 16 Ind. Oas, 589; (1912) M. W, N. 881, 
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ihe Civil Procedure Code requires is that 
the Government should be notified of the 


partioular eause of action which is the 
basis of the suit, The sause of astion 
whish necessitated the plaintiff filing 


the suit was the levy of the penal assess- 
ment. Every ground on whioh it is open 
to the plaintiff to attask that levy need 
not be stated in the  notioe required by 
seotion £0, In Secretary of State for India 
v. Perumal Pillai (10) this view has 
deen taken by this Court, In Ezra v. 
Secretary of Siate (11) it was held that 
where fresh facts: arose in the sourse of 
the suit after the filing of the plaint, the 
Government is notenatitled to further notice. 
I am in entire agreement with the pro- 
positions laid down in these eases and I, 
therefore, hold thaf itis open to the plaintiff 
to substantiate his ease that the Govern- 
ment is not  oompetent to levy penal 
assessment beeause the property did not 
belong to it. J, therefore, agree with my 
learned colleague that the isane proposed 
by him should be remitted for trial. 


Now I some to the last question. The 
learned Advyosate-General divided his argu- 
ment into three branohes— 

(1) that Ast III of 1905 should not 
be applied to any person who: has been 
in possession before the Act came into force, 
although he sontinues fo be in possession 
subsequent to the Ast as well; 

(2) that under the Ast no penal assess- 
ment oan be levied for more than a year; 
and -c 

(3) that under any P E the 
-Jevy in reapeot- of the period ending with 
the passing of Aot III of 1905 ia wrong. 


As regards the first _ point, relianee was 
plased upon the words in the. preamble, "for 
sheoking unauthorized casupation”, and also 
upon the language in sestion 3 whieh speaks of 

‘any personwho shall unauthorizedly oecupy 
any land." 1 do not think that these words 
are enough to exclude oases of a continued 
occupation which began bafore the passing 
of the Aat, In my opinion there. ls nothing 
wrong, in sonstruing the words “shall nn- 
authorizzdly oeeupy" as meaning shall be 
in possession unauthoriz:dly, The conten. 


(10) 24 M, 279; 11 


; 11 M. L. J. 117, 


249, 


tion of the learned Advyoonte. General will 
lead to this—that if a person  eeases to 
osoupy before the Act same into forae and 
again re-osoupies after the Act passed, he 

would be within the mischief of the Aot, 
but if he is bold enough to eontinue in 
oseupation allthe time, he is outside its 
soope. I do not think this sontention 
is well-founded. I agree that the general 
prinsiple is that no Act should be read as 
being retrospeetive unless there is olear 
language to indicate such an intention. 
But that prinoiple would not warrant the 
sonclusion that even in respest of ossupation 
subsequent to the Act there must be a 
a re-entry if a trespasser is to be proseeded 
against, 


Nor do I agree with 
vocate General in regard to his seeond 
gontention. The words in olause (1) of 
geetion: 3 enable the Government to levy 
full assessment for the whole period of 
oceupalion, It is true that the penal ag- 
sessment is to be recovered as land revenue, 
But the faot that the term “arrears of 
land revenue" would apply only to eases 
of assessment falling due within the fasli, 
is nota reason for importing into the 
eonstruotion of Aot III of 1£05 the 
same ides, The language of seetion 7, that 
the assessment and penalty shall be deemed 
to be land revenue, must be read along with 
section 3 olause (2), which empowers the 
Government to levy the assessment for the 
whole period of oscupation subsequent to 
the Act. After all, although there oan be no 
distraint within the fasi? even in respest 
of land revenue, it sannot be argued that 
it cannot be recovered for more than one 
fasli. I, therefore, overrule the sesond son- 
tention as well, 


As regards the third sontention, 1 think 
the learned Advosate- General is right. Before 
dealing with this question, it is necessary to 
refer to the antecedent state of the law when 
Ast JII of 1905 was passed. I take the prin- 
ciple of the Full Bench ruling in Madothapu 
Ramaya v. Secretary of State for India (7) 
to be that the theory of penal assessment 
proceeds on the basis that the property 
belongs to the defaulter and that the penalty 
is imposed for some transgression on his part 
in respeet of his holding and that eonse- 

quently, there oan be no penal assessment 


ihe learned Ad- 


Vál, LXi) 


against a trespasser, whatever may be his 
liabilities in a Criminal Court or ina suit 
for ejestment. By Ast III of 1905, the 
Government took power to levy penal as- 
sessment on trespassers who squat upon 
properties belonging to the Government. 
Section 2 deslared what sush properties 
are. Now, these being the sireamstanees 
whish preseded legislation, the question is 
whether there are words inthe Ast whish 
would enable the Government to olaim penal 
assessment in respect of au osonpation in 
respest of whieh it was illegal to have 
levied penal assessment, In my opinion, 
there mustbe a slearand distinet deslara- 
tion in the Aet to render legal what waa 
pronunsed to bs illegal before the Ast was 
passed. Are there saeh words in seation 
.8 of the Ast and are they not eapable of 
being eonsírued asaffeoting only obligations 
‘pinse the Aet eame into forse? [f the latter 
sonstrustion is permissible, there aan be no 
doubt that Courts are bound to interpret 
the law as speaking only for the future 
and not for the past. It was argued by 
the learned Government Pleader that the 
provision in ':seotion 3, olause (1), for, | 
levying an assessment for the whole period 
is tantamount toa declaration that the Ast 
is retrospestive. There are some retrospea- 
tive provisions in this Aet. For example, 
section 2 -is one, section 15 is another. 
It is a well-known eanon of sonstrustion 
thet no Act shall be read as retrospestive 
-exoept in so far as it is absolutely olear 
upon the language of the Ast. I need only 
refer to Smitthies v. National Association of 


Operative Plasterers (4), Bourke v. Nuti 
(12), Laur v. Renad (18), Reg. v. 
Grifiths (14). In Maxwella book on the 


Interpretation of Statutes, page 350, all the 
authorities are sollested, and ths prinsiple 
has been clearly explained, The learned Gov. 
ernment Pleader referred us to Volums 27 of 
‘Halsbury’s Laws of England, page 159. The 
principle therein enunsiated, that “A Statute 
does not interfere with existing cights,... unless 
having regard to itsobjeot it necessarily does 


(12) (1894) 1 Q. B. 725; 63 L. J. Q. B. 437; 9 R. 
95: 70 D. T. 689; 42 W.R. 883; 1 Manson 17% 58 
J. P. 572, 

3) (1892) 8 Oh. D. 402 at p. 421; 61 D. J. Ch, 

0; 67 L. T, 276; 40 W.R. 579. 

"n (1891) 20. B. 145; 62 D. J, M, C. 93; 39 W, R. 

: 719; 68 J. P. S7. 
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-and ordering their refund, the Aot will 
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so,’ cannot apply to the present ease. I 
am not satisfied upon the sonstrustion of 
sestion 3 that the languaga nesessarily 
compels ua to hold that the Aob is retroa- 
psotive. A aonstrustion consistent with the 
theory that the Ast must ba taken to be pros- 
pestive ean be applied to the language of 
sestion 3 (1), The whole period of coxupa- 
tion referred to in that clause must ba 
taken to be the period of oscupation sub. 
sequent t6 the passing of the Ast. If 
that sonstruction is adopted, the Ast oan 
be regarded as  prospeetive and af the 
same time as giving the Government a 
right to levy a aonsolidated assessment in 
respest of oosupation for more than ayear 
after the eoming into operation of the 
Act. I may also refer to the observations 
of Buckley, L. J,, in West v. Gwynne (15), 
wherein he points out that an Aes must 
prima facie be taken to speak from the 


date of its passing; “legislation is for the 
future and not for the past. That is a 
rule of law whish eannot bə seriously 


disputed. Moreover, the sonstrustion eontend- 
ed for by the learned Government Pleader 
would go against the second. portion of 
' seation “15, By that section, if œ anit 
was psndingin a Civil Court and a desree 


“was eventually given against the Government 


by declaring the levy of assessment, illegal 
not 
disturb that decision, I it be held that 
under sestion 3 (1) it was open to the 
Government to levy penal assessment even 
with regard to previous ocsupation, though 
there may ba asuit pending, and a decree 
may be passed by virtue of that provision, 
that dearee would be rendered nugatory, 
On the whole, after considering the matter 
fully, I have coma to the sonelusion that 
the Government is not entitled to levy 
penal assessment in reapsat of the ossupa- 
tion by.the plaintiff prior to April 1905, 
when Aat..111 of 1905 oame into fores. I 
would, therefore, modify thé desres . of the 
Subordinate Judge to this extent. -The 


question of aosts will be dealt with after 


the return of the finding. 

Br tae Coort,—-The papers will-be laid 
before the learnsd Chief Justioe for orders 
under sestion 98 of the Code of Civil Pro- 


(18) (1917) 2 Ch. latp.16; 80 L. J. Oh, 578; 104 
LI. TERS: J. 519; 27 T. L R 444 
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eedure regarding the following question, 
which we propose to refer to the opinion 
of à third Judge, namely :— 

"Whether it is sompetent to the Govern- 
ment under Ast III of 1905 to impose 
penal assessment in respect of the period of 
occupation before the Ast same into forse ?" 





This appeal aame on for hearing on 
the 2ist August 1919, before Sir Abdur 
Rahim, Kr, Offisiating OChief..Justise, for 
expression of opinion on the point of law 
referred by the order of the Division Bensh, 
dated the 21st February 1918, 

. The Adyooste-General, for the Appellant. 
—An Ast should not be read as being 
retrospective in the  absense of express 
words. Aot ILI of 1905 simply deslares the 
liability to penal assessment in respect of 
unauthorised osenpation from the date of the 
Ast, and not before. Ths Aet is enaoted for 

“ shesking” unauthorised oeeupations. The 
levy of penal assessment before the Aot was 
declared illegal, Madathapu HRamoya v, 
Secretary of State for India (7), Pamulapati 
Ankinudu v, Secretary of State for India (16). 
In the Ast itself the liability is on persons 
who 
whieh is the property of Government.” 


[Aspur Ranim, Orga. O. J, —Supposing the 
Mago were “bein unauthorised oeaupation,” 
ete, 

~. That won't make the least differences. 
_Athlumney, In ve, Wilson, Ev parte (17), "Hag 
been" must be read as being the same as 
"has been after the passing of the Act.” 
Any law whieh imposes new disabilities ought 
“to be sonsirued as prospective only. The 
right adquired is new. See also Bourke v. 
Nutt (12). When the Ast is penal, the rule 
of eonstruetion is all the more striet. Reg, 
v. Grifithe (14)." To give retrospective 
operation to a Statute would amount to a 
deprivation of, a defenes, Reg v. Chandra 
Dharma (18) and Smsthies v. National As. 
sociation of Operative Plasterers (4). 

Further, seetion 15 of the Ast makes a 

saving 88 to pending suits on the date of the 


(16) 28 M. 312. 

(17) (1898) 2 Q. B. b47; 67 L. J. Q. B. 985; 79 L 
T, 303; 47 W. R. 144; 5 Manson 322. 

(18) (1905) 2 K. B. 835; 74 L. J. K. B. 450; 69 J, P, 
199; 53 W. R. 431; 92 L. T, 700; 21 T, L. R, 898, 


“shall unanthorisedly oesupy any land 


Act, Ifthe Ast sonld be read as retros” 
pestive, the Government sould sonveinently 
levy assessment in respeot of the entire period 
before and after the Act, and the saving 
in seetion 15 would obviously besome 
meaningless even if desrees were passed. 
Reid v. Reid (19). Even clear words 
sonnoting a repospeetive  effeet' ought to 
a ieee very strictly. Lauri v. Renad 

3). 

[Aspyr Raum, Orra, C. J.— Reid. v. Reid 
(19) is also a sase of vested rights as 
Athlumnsy, In re, Wilson, Ex parte (1)]. 


The prinsiple is, however, slearly set forth, 
Sharp v. Ohant (20), Hicklón, In re, Public 
Trustee v, Hoars (21), Landon Oounty Oounctl 
v. Aylesbury Dairy Oompany (22), Bradford 
Union v. Olerk of the Peace for Wilts (233, 
Young v. Adams (24). 


The prinsiple has been followed in India; 
for instanoe, under gestion 13 of the Madras 
Hstates Land Aot. Venkata Perumal v. Ramudu 
(25), followed in. Gorind Doss v. Gurram 
Ülinssppa Naidu (26); Muhammad Bukth v. 
Aman Reja (27) (Wake Validating Aot); 
Muhammad Abdussamad v. Qurban Husain 
(28) (Oudh. Estates Act). 

Sestion 13 and section 15 are resonsilable 
with the general scheme of the Aot and the 
word “shesking” in the preamble, only if 
they are eonstrüed as having reference to 
the period sommensing with the date when 
the Ast somes into forse, 

The Government Pleader, for the Respond- 
ent.—The preamble and the wording of the 


(19) (1886) 81 Ch. D. 402; 65 L, J. Oh. 294; 54 Ly 
T. 100; 84 W. R. 383. 

(20) (1917) 1 K. B. 771; 86 L. J, K. B, 608; 116 L, 
T. 185: 61 S, J. 352; 83 T. L. R. 285, 

(21) (1917) 2 Oh. 278 at p. 279; 86 L. J. Ch, 740; 
117 L. T. 403; 61 S. J. 83€; 88 T. L. R, 478. 

(22) (1898) 1 Q.B 106; 67 L, J. Q. B, 24; 71 L. 
T. 440; 61 J. P. 769. 

(23) (1867) 8 Q. B, 604 at p. 616; 87 L, J. M, C, 
129; 18 L. T. 614; 18 W, R. 1197. 

(24) (1898) A. O. 469; 67 L. J. P. O. 75; 78 L, T, 
506; 14 T, L.R. 873. 

(25) 27 Ind. Cas. 688; 39 M. 84; 28 M, L. J. 81; 
(1915) M. W. N. 182; 17 M. L. T. 129, 

(26) 27 Ind. Cas. 869; 28 M. L. J. 186; 2 L, W, 


142 
Qm) 82 Ind. Cas. 701; 48 O. 168; 19 O. W, N. 


(28) 26 A. 119 (P.O); 31 1. A. 80; 6 Bom, L, R, 
239; SO, W. N, 201; 8 Sat. P. C, J, 593, 


Vel. LAKI) 


| 6? INDIAN OASRSB, 


867 


FOWLER, J. 0, H. U. SECRETARY OF STATE FOR INDIA, 


Àet do set forth that the objest of the 
Legislature was to give tbe Act retrospeo- 
tive  effeet. See also the observations in 
Madathapu Ramaya v Secretary of State 
for India. (7). * Ossupy ” in gestion 3 
means "be in  oesupation" and not 
"eommense to ossupy." Oscupation termi: 
nating before the Aot does not, therefore, 
some within the seope of the Aot. Therefore, 
"the whole period of oseupation” is to 
be eounted from when the  ocsupation 
aotually began, whether prior to or after the 
Aet.  . 
[ AsbUR Rasim, Orra, O, J i Suppasine 
there is a presumption that words like these 
are to be taken to refer only to the future. | 

That may make a difforenee in some 
68808, 

[Appur Ranim Orre., C. J.—In view of the 
fact that such levy as is legalised by the Ast 
was deolared illegal prior to the Ast, will not 
such a presumption arise? | 

| submit, not; for the words are elear and 
could very easily have been made clearer 
the other way if sush even was the inten- 
tion. 

There is no anomaly in the sonstruetion of 
seation 15 of the Aet, For it simply says 
that suits already filed are to be allowed to 
go on under the prior law. But still when 
the oesupation sontinues, Government san 
levy for the " whole period,” 

(Aspur Rani, Orra. C, J.—That would be 
indirectly getting rid of the deoree. | 

Indirestly, Otherwise those who have 
acquieseed in a resovery under the firat part 
of the seetion would be ata disadvantage as 
sompared with those who go to Court, 

{Asour RaHIM, Orra, C. J.—The law of 
limitation does operate against parties who 
do not know their rights, 

That law is one for sonvenienee. Here the 
hardship on the ignorant wonld seem 
monstrous if sonstrued as eontended for, So 
the less hard of the two possible sonstruetions 
ought to be adopted, It should not be said 
that the Legislature intended to ensourage 
litigation. The poliey of the Ast is sush that 
any litigation is possible only against the 
Government as defendant, 

[Azpu& Ranim, Orria, C. J.—Seotion 15 is 
& mere compromise, 

West v. Gwynne (15) draws the distinetion 
between  retrospeetion operation and inter- 
ference with vested rights. 


As for Heg. v. Griffiths (14) and Bourke v, 
Nuit (12), one is a criminal ease, and it is 
opposed to the fundamenal notions of ethios 
to give retrospastive effeet to a Criminal Law. 
The other is a sase of a bankrupt. Oraie’s 
Statute Law, page 351. 

The Indian eases are oases of vested rights 
and so do not apply, 

The Advooate-General, for the Responds 
ent.—Maxwell on the Interpretation of 
Statutes at page 350 elearly draws the line 
as regards vested rights. Where a vested 
defense is taken away, or a vested right is 
Required as against a party, or a new disa 
ability is imposed by giving retrospestive 
operation to an enaetment, there is an 
interference with vested rights. Vested 
rights are certainly asquired under desress 
and if the Government sould take away those 
rights under the Act, that would bs imputing 
an unfair intention to the Legislature, The 
generalrule of jurisprudense ia that every 
enastment is to refer only as from the date 
of the Aot. 

OPINION OF THIRD JUDGE, 

ABDUR Raum, Orre C. J.— The question I 
have got to deeide on this referense under 
gestion 98, Civil Prosedure Code, is “whether 
it is sompetent to the Government under Act 
III of 1905 to impose penal assessment in 
respect of the period of osoupation before the 
Aot same into forse.” The preamble of the 
Ast says that “whereas it has been the 
prastios to sheok the unauthorised ossupa- 
tion of lands which are the property of 
Government by the imposition of penal 
or prohibitory assessment or sharge, and 
whereas doubts have arisen as to how far 
sush practise is authorised by law and it 
is expedient to make statutory provision 
for eheeking sueh oooupation, it is hereby 
enasted ag follows,” Sestion 3 says: "Any 
person who shall unauthorisedly ossupy 
any land which is the” property of Gov- 
ernment shall be liable to pay by way of 
assesament— 

(2) ae tho full edi of such numa 
ber for the whole period of his oesupation." 

It is no longer in dispute that 
that  seetion applies to oveupation whioh 
commenced before the Ast eame into forea 
and sontinued after the Ast same into 
foroo, The point for desision is whether 
penal assessment, whish is provided for by 
gestion 5, oan in such oases be levied with 
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respest to the period anterior to the passing 
of the Aot. 

Before the passing of the Ast it had 
been ruled by this Court in December 
1908 that what is called penal or prohibitory 
assessment was illegal. The Government 
had not the power to impose sush an 
assessment, immediately afterwards the 
Legislature took up the matter and passed 
this Aot, whioh came into operation in June 
1505. The Act does not profess to alter 
the law wholesale with respest to what 
happened before. The learned Government 
Pleader eoneeded very rightly that, so far 
as oosupation whish terminated before the 
Ast came into forse was concerned, the 
Statute does not erable the Government to 
impose any penal assessment with respest 
to such ossupation. But he says that once 
unauthorised oesupation is sontinued, then 
the person in oosupation is liable to penal 
assessment, not only for the period after 
the Act came into forse, but also for the 
prior period of cosupation, His sontention 
is that the words “the whole period of 
his oosupation" in seation 3 (1) olearly 
and nessssarily mean this. J do not, in 
the first place, think that the usa of the 
word ‘whole’ san be said to make any 
differense. Apparently it is used only by 
way of emphasis, and Mr, Ramesam did 
‘not oontend otherwise. His sontention is 
"the whole period of his oseupation" means 
‘the period sounting from the point of time 
when the oscupation commensed until ita 
termins.ion, No doubt, if sestion 3 stood 
by itself and if one were simply to pro. 
seed upon its language, apart from the rest 
of the Aot, there might be some plausibility 
in the reasoning of the learned Govern- 
ment Pleader. Bat I do not see that any 
violense would be done to the «language if 
one were to songtrue the phrase "the whole 
period of his cesupation" to mean the 
period of kis osoupation sommeneing from 
the date whet the Act same into force, 

Both the learned Judges (Alying; J, and 
Seshagiri Aiyar, J.) held that the words 
“who chall unauthorisedly osoupy any land" 
really meant ‘who shall unauthorisedly 
eontinue to oceupy any laud or who shall 
unauthorisedly be in ossupation of any 
land! sinse the sommenaement of the Aat. 
If tbat is what is implied, Bnd that is 
the sonstruction supported on behalf of the 
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Government, then I find very little difisulty 
in holding that the words “the whole period 
of his ocouption” might well have been 
intended to be sonfined to oseupation after 
the passing of the Ast. Ab any rate sush 
& sonstruction would not, in my opinion, 
be at all forsed or violent, 

I think that this eonstrustion is 
eousiderably supported by the other pro- 
visions of the Aot. For instanos, seetion 15 
provides that the Ast shall not make the 
Collector liable for the amount of penal 
or prohibitory assessment whioh he has 
already realised from any person before 
the Aot was passed, and that the money 
so recovered shall be deemed to have bsen 
lawfully taken. Atthe same time it goes 
on to say that this would not affect any desree 
of Court already passed with referense to 
any amount so recovered by the Oollector 
or any suits instituted to shallenge the astion 
of the Collestor whioh might be pending at 
the time the Ast same into forse. If the 
ebjest of the Legislature was to repeal the 
law on the subject retrospectively, the provi- 
sion made in section 15 would hardly have 
been nesessary so far as it legalizes the 
asassemonts levied and aequiessed in by the 
parties concerned before the passing of the 
Aot. It has further to be noticed that with 
respect toa suit challenging any aotion of 
the Colleotor before the Ast whieh is already 
pending, the Legislatnre says that that anit 
shall not be affected; that is to say, the desrea 
in sush suit, if it goes against the Government, 
would be valid. Bat, then, if the construs. 
tion of seation 3 sought on behalf of the 
Government were correct, the result would be 
that although the Legislature deslared sneh 
a decree to be valid and binding, ib would be 
authorising the Government at the same 
time to get rid of the deeree indirestly, by 
imposing assessment not only for the 
period after the Aot but also for the 
period prior to the Ast and sovered by 
the decres, if the trespass eontinued, say 
even for a fasit, after the Ast cams into 
operation. 1 do not think the Courts would 
be justified in imputing sush an intention to 
the Legislature. ; 

P By sestion 13 the Legislature deolared that 

Nothing in this Aet contained shall be eon- 
strued as exempting auy person nunanthoris. 
edly oesupyiug land from liability to ba 
prosceded againat under any law for the 


also 
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time being in foros.” That also suggests 

that in respeet of past oseupation, that is to 

say, oseupation before the Ast eame into 

fores, the Legislature did not want to alter 

the law as deslared in Madathapu Ramaya v. 
Secretary of State for India (7) and Pamulapatt 
Ankinudu v. Secretary of State for India (16), 

but intended to leave the Government with the 
ordinary remedy in the Courts, My reading of 
Beetions 3, 5, 13 and 15 is also in accord. 
anse with the olear intention ofthe Legislature 
as expressed in the preamble, that it is an Aot 
passed to oheck unantborised osoupation, 
whieh undoubtelly has referense to future 
asts, Ifthe construetion sontended for by the 
learned Government Pleader were right, then 
it would amount to this, that the Legislature, 
by use of expressions whioh sertainly are not 
definite and elear and do not sompel the inter- 
pretation sought to be plased upon it by the 
Government, intended to legalize penal assess- 
ments with respeet to a period of time when 
asoording to the existing law, sueh assess- 
monts were illegal. It may be observed that 
the penalty as laid down in seotion 5 may 
be 20 times the assessment and, in my opinion, 
the rules of sonstruetion which have prevailed 
in Courts do not permit of an interpretation 
whioh would legalizs sueh penalties retrospee- 
tively, ?. e, with respest to a period before 
the Ast same into operation, when the langu- 
age of the enactment in this eonnestion is 
neither express nor elear, 


It is true, as pointed out by Mr, Ramesam 
on behalf of the Government, that the Aet 
does not authorise penal assessments for a 
period anterior to!the Act unless that oooupa- 
tion sontinued after the Aot same into forse. 
That ia true, buteven where the oseupation 
has sontinued after the Ast, the levy of penal 
assessment in sush eases for the period prior 
to the Aot would be to that extent altering 
the law aa it existed at the time, and sush 
alteration sannot be presumed to be made but 
would have to be expressed in elear wordas, if 
that was what was intended. 


It is not necessary to disenss the rulings that 
have been oited before me. Several of them, 
such as Bourke v. Nuit (19) and Reid v. 
Reid (19), were oases of statutes which would 
affeat.vested rights if retrospective operation 
were given to them. ido not think thatthe 
astion of the Government in this case, pur- 
porting to be taken under the Madras Act JII 


of 1905 ean be said to affect any vested right, 
Ib is really a Statute authorising the imposi- 
tion of penalties. As such there ean be no 
doubt, as sonseded on behalf of the Govern- 
ment, that it must be strietly construed ; that 
is to say, the nation of the Government must 
be shown to be authorised by express and 
olear language of the Aot. The general 
prinsiple is stated in Max well'a Interpreta- 
tion of Statutes, page 350: “Every Statute, 
it has been said, whisk takes away or impaira 
vested rights acquired under existing laws, 
or creates a new obligation, or imposes a new 
duty, or attaches a new disability in respeet 
of transactions or considerations already past, 
must be presumed, out of respest to the 
Legislature, to be intended not to have a 
retrospestive operation,” But the eonelusion 
I have arrived at, I may say, is based on the 
language of the enastment without theaid of 
any presumption. I answer the question 
referred in the negative, 


FINAL ORDER OF COURT. 

This sase same on for final hearing after 
expression of the said opinion of Sir Abdur 
Rahim, Kr, Offisiating Chief Justiae. 

Mr. K, Rajah Ayzar, Vakil, for the Ape 
pellant. 

The Government Pleader, for the Reapond- 


. ent, 


Following the opinion of the Offisiating 
Chief Justice, we direst that plaintiff ba given 
& deelaration that the lavy of penal assessment 
on the suit lands for any period prior 
to the soming into forse of Ast III of 1905 
(saving an applisation of the explanation to 
seotion 3 of the said Aot) is illegal. 

In other respests the appeal is dismissed 
and appellant must pay respondent’s costs in 
this Court. 

M. QO P. 


Decree modified. 


+ 
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RAM PRASAD BHAGAT t. MAHADEB LALL. 


PATNA HIGH COURT, 
Orrocit Corer, Ourracy. 
MiscELLANEOUS Appeat No. 15 or 1920, 

` January 15, 1921. 
Present:— Mr. Justice Jwala Prasad and 
Mr. Justice Ross, 

RAM PRASAD BHAGAT-—APPELLANT 
VETEUE 
MAHADEB LALL AND OTRE8— 


RESPONDENTS, 

Provincial Insolvency Act (III of 1907), s 5— 

Application for adjudication, dismissal of, for default 
—Fresh application, whether can be entertained, 


Where an application for adjudication as in. 
solvent is dismissed for default, a fresh application 
upon the same facts is not barred. 


Mr. S. N. Sen Gupta, for the Appellant. 
JUDGMENT, 

Jwala Prasad, J.—The appellant applied 
under the Insolvency Ast for an adjudien. 
tion that he was an insolvent sometime in 
1919. The application was dismissed for 
default, He applied for the restoration of 
the same, but this was not allowed. There- 
after on the 28rd of February 1920, he 
presented a fresh applieation for insolveney. 
This application has been refused by the 
order of the Distrie§ Judge, dated the 22nd 
May 1920, upon the ground that his pre. 
vious application upon the same fasts having 


been dismissed for default, he has no right to ` 


make a fresh applisation, 

In this view the learned District Judge is 
wrong, tide Durga Kanta Sarma v. Anto 
Koch (1). Besides, in the present ease the 
application of the appellant is based upon 
a new oause of action arising out of his 
arrest in exeaution of a deeree subsequent 
to the dismissal of the former application. 
The applisant is entitled to the disposal of 
his application on merits under the Insol- 
veney Act. The order of the Distrist Judge 
is set aside and the appeal is desreed. There 
is no appearanas on behalf of the respondents. 
Therefore, there will be no order as to costs. 

Ross, J.—I agree, 

Appeal allowed. 
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BUTA KHAN Ø, KAMME KHAN. 


LAHORE HIGH COURT. 
Sxoonp Civit ArPPraL No, 2380 or 1920. 
February 25, 1921. 
Present :— Mr. Justice LeRosaignol. 
BUTA KHAN ANDOTHERS —PLAINTIFEA— 


— ÁPPELLANTÉ 
versus 
KAMME KHAN AND OTHERi— DEFENDANTA 
— RESPONDENTS, =, 


Ẹ Injunction, mandatory—Right of persons in enjoy» 
ment of land not as owners to apply for injunction 
—Pecuniary relief, omission to sue for-—Subsequent 
suit for same, whether necessary. 


Absolute ownership is not an essential condition 
for obtaining an injunction. Any person in the 
enjoyment of aright may apply for an injunction, 
when that enjoyment is interfered with by a person 
without title. 

Where an injunction is applied for without com. 
pensation, and the Court is of opinion that the 
injury can be adequately compensated in money, it 
is bound to assess the amount of that compensation, 
and should not refer the parties to fresh litigation, 


Sesond appeal from the deeree of 
the District Judge, Hoshiarpur, dated the 
Ist June 1920, reversing that of the- 
Munsif, Seaond Olass, Hoshiarpur, dated the 
6th Maroh 1920. 


Malik Muhammad Hussain, for the Appel- 


lants. 
Mr. Devi Dayal, for the Respondents, 


JUDGMENT.—This is a suit for a 
mandatory injunction to defendants to re. 
move a wall. The learned Distrist Judge 
has dismissed the suit on three grounds, 


viz. :— 

(1) The plaintiffs at the best are merely 
in enjoyment of the land but are not its 
owners. 

(2) If there has been any eneroaehment, 
it extends to only a small area. 
(3) Plaintiff should have 

pecuniary relief, 

This appeal must be aseepted and the 
ease remanded tothe Court below, besanse:—~ 

(1) Absolute ownership is not an essential 
sondition of the grant of an injunotion. 
Any person in the enjoyment of a right 
may apply for the issue of an injunetion, 
when that enjoyment is interfered with by 
& person with no title. 

(2) The Dietriet Judge has not given a 
olear finding whether there has been any 
enoroashment at all, and, if there has, the 
extent of that eneroashment. 


sued for 
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(3) If the injury suffered by the appel- 
lants is eapable of being. adequately healed 
by a pesuniary sompensation, the Court is 
bound to assess the amount of that oom- 
pensation and not refer the  plaintiffa to 
fresh litigation. 


I aesept the appeal, set aside the decree 
of the Court below and remand the ease 
to tho Distriet Judge for fresh desision in 
the light of the foregoing remarks. Stamp 
on this appeal to be refunded, Costs to 
follow final event. 


Appeal accepted, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Szoonp Orvis Arrears Nos. 253 to 260 
or 1919, 

August 24, 1920. 
Present; — Mr. Lindsay, J. O,, and 
Syed Wazir Hasan, A. J. C. 

Tas SECRETARY or STATE ror INDIA 
iw COUNOIL — PraINTIFF — APPELLANT 
versus 


MUHAMMAD QASIM AND OTHERS— 


DEranDANTS— Bet PONDERTS., 

Tenures in Oudh-—Lord Canning’s Proclamation, 
dated 16th March 18658, effect of—Qonfiscation— 
Parwana, dated 26th March 185°, issued by Chief 
Commissioner of Oudh, effect of —British Government, 
whether divested of any property—Mutiny Proclama. 
tion, interpretation of—Policy, declaration of—Res. 
toration of property confiscated, failure of—8BState, 
property of, by confiscation—“Public — property"— 
Limitation Act (XIV of 1859), s. 17—Oudh—Rae 
Bareli | town— Wajib-ul.arz, cis. (1),  (8)— Town 
urea, proprietary rights in, whether restored — House 
property, confiscation of —Government, ownership of, 
whether fettered by previous custom, 


The effect of Lord Canning’s Proclemation, dated 
the 15th March 1888, was to divest all landed 
property from proprietors in Oudh and to transfer 
it to, and vest it in, the British Government [p. 878, 
col. l. 

The parwana issued by the Ohief Commissioner 
of Oudh, Major General Outram, on the 25th of 
March 1858, cannot be taken to have altered the 
effect of Lord Oanning’s Proclamation or to have 
operated to divest from the British Government any 
property which had been vested in it, [ p. 878, col, 1,] 


The Mutiny Proclamation issued by Her Majesty 
in Oouncil and published in the Calcutta Gazette 
of the Ist of November 1858 does not purport to 
restore any property which had been taken away 
by Lord Canning’s Proclamation, On the contrary, 
it contains a declaration that Lord Canning’s Pro. 
clamation is approved and confirmed, and the 
document as a whole amounts to nothing more 
than a declaration of policy. It cannot in any 
way be held to operate in law ase restoration of 
the property which was confiscated under Lord 
Canning’s Proclamation. [p. 878, col. 2.] ` 

Property which by consfiscation has become the 
property of the State and which the State is 
claiming as its own must be “public property” 
within the meaning of section 17 of the Limitation 
Act (XIV of 1859). [p. 874, col. 2,] 

The statements in clauses (1) and (9) of the 
wajib-ul-arz of Rae Bareli town amount to nothing 
more than a desoription of the conditions and 
customs which obtained in the town prior to 
annexation. They cannot be treated as amounting 
to a declaration, direct or indirect, that the pro- 
prietary rights in the town area had, as a matter 
of fact, been restored by the British Government. 
[p. 879, col. 2.] 


Lord Canning's Proclamation had the effect of 
confiscating all house property standing on the soil 
of Oudh and the result was that all houses stand- 
ing in the town of Rae Bareli, whether they 
belonged to the mohalla zemindars or to other 
inhabitants, vested in the Crown. And they having 
been acquired by confiscation, the Government took 


them free of all customary rights which formerly 
belonged to them. [p. 888, col. 2. ] 


In Sxconp O:vit AprPgALS Nos. 253 ro 256. 

Appeals from the deerees of the District 
Judge, Rae Bareli, dated 27th May 1919, 
reversing those of the Munsif, Rae Bareli, 
dated 14th September 1918. 


“In Seconp Civit, Appears Nos. 257 AND 259, 

Appeals from the desrees of the Disiriet 
Judge, Hae Bareli, dated 27th May 1919, 
reversing those of the Subordinate Judge, 
Rae Bareli, dated 30th November 1918, 


Messrs, Muhammad Wasim, Nagendro Nath 
Ghoshal, R. B, and Janki Prasad, R. S. for 
Appellant in all appeals, 


Babus Bisheshwar Nath Srivastava, Chitra 
Gupta Prasad and Debs Prasad, for the Res- 
pondents in Appeal No. 253. 


The Hon’ble Pandit Gokaran Nath Misra, 
Babus Bisheshwar Nath Srivastava, Ohitra 
Gupta Prasad and Debi Frasad, for the 
Respondents in Appeals Nos. 254, 256, 257, 
258, 959 and 260. 

The Hon’ble Pandit Gokoran Nath Misra, 
for the Respondent in Appeal No, 255, 

Syed Ali Mohammed, for Respondent No, 2 
in Appeal No, 259, 
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JUDGMENT. 

‘Lanpsay, J. O.—These sight sesond ap- 
péals arise out of eight suits brought by the 
Seoretary of State for India in Couneil for 
the resovery of oertain plots of land situated 
in the town of Rae Bareli, The area aom: 
prised in the town is deseribed in the Set- 
tlement Resords under the name of Mauza 
Qasba Girdnawah. 

The plaintiff slaims to be the owner of all 
the town lands in this area by virtue of the 
proclamation iseued by Lord Canning on the 
15th of March 1858. 

In the plaints which were filed the defend. 
anta were deśsribed as being persons in 
aotual possession of the lands in suit, and the 
sause of astion. for the suits was the denial 
by these defendants of the plaintiff's title, 

: Itis admitted that prior to the institution 

of the suits the plaintiff issued notices to the 
defendants, requiring them to agree to pay 
rent and take leases of the lands in their 
osoupation, Thè defendants have refused to 
eomply with these notices and henee the suits, 
Over one thousand of these have been filed in 
the subordinate Courts of the Rae  Bareli 
district but up to the present time only 
eight have been fried, namely, those whish 
are now before us. The other cazes have been 
kept under trial pending the decision of these 
second appeals, 
e Four of the suits were tried in the Court of 
the Muncif and four in the Court of the Sub. 
ordinate Judge, and in eaoh sase a deoree was 
made in favour of the plaintiff. 

The defendants appealed, and all eight 
appeals were disposed of by the Distriot Judge 
of Rae Bareli by one judgment. He reverses 
ed the deorees of the Court of first instanee 
and dismissed all eight suits, The plaintiff 
has now brought these second appeals against 
the decrees of the District Judge. ° 

Tt will rot be necessary to cet out in detail 
the numerous” pleas which were raised by 
way of defenee in the Trial Courts, Ib will 
be sufficient to sfate broadly the purport cf 
the defenece, which proceeded for the most 
part on grounds ccmmon to all, In some 
of the eases particular pleas were raised, 
of which rotice may most properly ke taken 
after tbe ccmmon grounds of deferce hare 
been dealt with. 

The defendants all bleac ed limitaticn end 
asserted that the e:aime were time barred, 
This plea was overruled in the Courts below, 


but it has been raised here for the purpose cf 
supporting the deeree passed by the lower 
Appellate Court by whioh the suits were 
dismissed, 

Another general plea raised in defence was 
that the plaintiff hadno title, Apart from 
the plea of limitation whieh involves the 
ease that the plaintiff's title had besome 
extinguished by prescription, it was alleged : 
that the title to the property in suit lay with 
the defendants. ‘It was not denied that as 
the reault of Lord Canning's Proalamation 
the landsin qnestion had by saonfiseation be- 
oome the property ofthe Crown; but it was 
asserted that the order of confissation had 
been annulled and that the property had 
thereby been restored to the previous owners, 
that is, the defendants or their pre- 
desesaors-in-interest. 

Another plea taken was that evenif the 
order for sonfiscation had not been generally 
withdrawn, there was at any rate a re-grant 
of these lands from the Government. 


Ít was not the ease of any defendants that 

they had been given any express grant of the 
lands in suit or that any document of title 
was forthsoming. Nor again was it claimed 
that the landa had been acquired by virtue of 
desrees obtained against the Government at 
the time of the First Regular Settlement. 
The plea was that there had been an implied 
grant of the lands, the evidenes of whish was 
to be found shiefly in certain state- 
ments resorded in the wajib.ul are of the 
town. Insupport of this evidence sertain 
other sireumstantial evidenes has been relied 
upon by the defendants for the purpose of 
showing an intention on the part of the Gov- 
ernment to re transfer the property after 
sonfiseation. 
- Pleas of austom and estoppel were also put 
forward, in order to show that the plaintiff in 
any event was not entitled to deorees for 
ejectment, 

All these defenses failed in the Trial Conrte, 
but the lower Appellate Court has held that 
the defendants ought to susseed:on the plea of 
&n implied re grant of the properties, In 
other respesta the Court below agreed with 
the findinga of the Mansif and Sabordinite 
Judge respectively. 

The oase in this Oourt is thah the Distrio} 
Judge was wrong ia holdiag, on the evidenag 
before him, that the defendanta had made ont 
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a -oase of re-grant, and this is-only the point 
upon which the appellant invites our desision, 

Bat as the respondents have endeavoured 
here to support the decrees of the Court below 
on grounds whieh were desided against them, 
it will be sonvenient to dispose of these 
befora examining the grounds on whish they 
were &llowed to sueseed in the Court of the 
Distriat Judge. 

Lord Canning's Proolamation, dated the 
15th of March 1538, declared that the pro. 
pietary right in the soil of the Province of 
Oudh had been sonfissated to the British 
Government and that that Government would 


proseed to dispose of that right in such man. 


ner as it might think fitting. It is not 
denied, and in view of the highest judicial 
authority it cannot be denied, that the effast 
of thia Proslamation was to divest all landed 
property from proprietors in Oadh and to 
transfer it to, and vest it in, the British 
Government. 

, But it has been argued before us that this 
Rat of confissation was annulled by proclama: 
tions whish were issued subsequently, with 
the result that all rights sequestrated were 
restored to their former owners. 


We have been referred, in the first plaer, to 
the parwana issued by the Chief Commis- 
sioner of Oudh, Major General Outram, on 
the 25th of Maroh 1858. This doaument 
‘was addressed to the landholders of Oudh, 
who were informed that if they oame in at 
onse ready to obey orders and provided they 
had taken no part in the atrocities committed 
on helpless Europeans, none of their lands 
would be confiasated and their slaims to lands 
beld by them prior. to annexation would be 
heard, 

It is not possible to rely upon this dosu- 
ment for the purpose of showing that the 
oonfiseation effected by Lord  Cannings 
Proelamation was annulled. This matter has 
already been deslt with in a oase desided 
many years ago by their Lordships of: the 
Privy Council, Nawab Malka Jahan Sahiba v, 
Deputy Commissioner of Luctncw (1). 16 waa 
there laid down that this parwana could not 
be taken to have altered the effest of Lord 
Oanning’s Proslamation or to have operated 
to divest from the British Government any 
property whish had been vested in it, 


(1) 61. A. 63; 3 Sar. P, C. J. 244; Rafique & Jack- 
son's P, O. No, 56, 


C 


In the next place, we hava been invited 
to hold that at any rate the confiseation was 
withdrawn by the Mutiny Proslamation 
issued by Her Majesty in Counsil and 
published in the Calcutta Gazette of the Lat 
of November 1853. This is a novel argu- 
ment and we have not been referred to any 
case in whieh it has baen raised before. No 
cush point seems evar to have been taken 
before the Privy Counoil in the various eases 
in whioh the effeat of Lord Canning's Pro. 
clamation same under consideration, and it ig 
diffisult to understand how, if the argument 
has tha obvious merits here slaimed for it. it 
was never thought of till the present DUA 
were brought. The faot, however, is that the 
Mutiny Proslamation does not purport to 
restore any property whish had been taken 
away by the Proslamation of Lord Canning 
On the eontrary, it sontains a declaration that 
Lord Canning’s Proelamation is approved and 
sonfirmed and reading the document as a 
whole, i$ appears to amount to nobhing more 
than a deslaration of policy, It sannot in 
any way be beid to operate in law asa 
restoration of tha property whieh was oon- 
fissated under the Proslamation of Lord 
Canning. On this point I hold that the 
desision of the Courts below is eorreaot, 


The next point to ba consid . 
of limitation, ered is the plea 


The Seoretary of State as plaintiff elaims 
that the psriod of limitation to be applied to 
these suits is sixty years, as provided b 
Ariiele 142 of the Sohedule to the Limitation 
Ast (Aat IX of 1608). Thedefense plea was 
that tbe suits were b rred by time Ag 
already mentioned, beth Courts below have 
held that the suits are within time. In thia 
Court, however, the plea of limitation has 
again been rgieed by the respondenta, 


Before discussing the merits of the ar 
ment on this point, it ia nesessary to say a ES 
words regarding the history of the law M 
limitation in Oudh. : 


After the re-ossupation of Oadh tb 
Judicial Commissioner, aeling under the 
authority of the Governor. General in Coan " 
issued Cireulars Noa, 50 and 51 of 1859 p 
whioh periods of limitaticn for suite ran Pus 
from twelve years down to three monilia s : 
fixed acecordirg to the nature of the iui id 

Jn these Cireulars the period of limitation 
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preseribed for claims to real property was 
twelve years. 

The orders  sontained in these two 
Cireulara were revoked by  Cirsular No. 
104 of 1860 and a new set of rules was 
issued based upon the provisions of the Limi. 
tation Act (Aot XIV of 1859), an Aat whioh 
the Supreme Government had deslared its 
intention of introdueing into Oudb, “go far as 
not ineonsistent with the spesial losal rules 
prevailing in the Provinoe.” 

By this new Oireular it was provided 
that the period of limitation for all suits 
or elaims on the part of Government and 
all suits for publie rights or slaims what- 
Boever should be sixty years, to count from 
the date of the cause of action. By 
seation 16 of the Oudh Laws Ast (Act 
XVIII of 1876) it was declared that the 
Judieial Commissioner's Cireular No, 104 
of July 1860 was to be treated as a noti- 
fieation under sestion 24 of Aet XIV of 
1859, applying the provisions of that Act 
to the Non-Regulation Provinee of Oudh, 
and the Act was thereby to be deemed 
to have been in foree from the 4th July 
1862. 

From this latter date, therefore, the law 
of limitation obtaining in Oudh was that 
prescribed by Aet XiV of 1859, whioh 
was later on repealed by the Limitation 
Aot of 1871 (Aot IX of 1871) whieh 
extended to the whole of British India inelud- 
ing Oudh. 

Now the maximum period of limitation 
preseriboed by Ast XIV of 1859 was 
twelve years, and by seetion 12 of that 
Act this period was declared to apply to 
suits for the resovery of immoveable pro. 
perty or of any interest in immoveable 
property “to whieh no other provision of this 
Ast applies." e 

But sestion 17 of the Aet snasted that 
the Aet should not extend to any publie 
property or right, nor to any suits for 
the resovery' of the publia revenne or for 
any publie slaim whatever, but such 
suits should eontinue to be governed by 
the laws or rules of limitation then in 
foree. 

It is plain, therefore, that the twelve 
years rule of limitation laid down in seotion 
12 of this Aet sould not affest any suit 
for immoveable property whieh was publie 
property. 


[1921 
At the time Aet XIV of 1859 was 
passed, the limitation for suits of the 


nature deseribed in section 17 was sixty 
years, as laid down in Bengal Regulation 
No, II of 1805; and this rule of limitation, 
where it had been introduced, continued to 
apply in spite of the enassment of Aot XIV 
of 1859. 

The Regulation, however, was not in forse 
in Oudh. It was a Non-Regulation Province. 
and it must be taken, therefore, that when 
Ast XIV of 1859 took effeot in Oudb, that 
is on the 4th of July 1852, the laws or 
rules of limitation applieable in Oudh, te 
suits sueh as are mentioned in seotion 17 
were those  eontained in the  Judisial 
Commissioner's Ciroular No, 104 of July 
1860. 

As already pointed ont, this Cireular, whieh 
revoked the earlier Oireulars Nos, 50 and 
51 of 1859, preseribed a period of sixty years 
for all suits or elaims on the part of the Gov- 
ernment, and this rule, therefore, sontinued to 
apply until 1871, when the Limitation Ast ` 
(Aot IX of 1871) was passed. 

This Aet provided a similar period of sixty 
years for "any suit in the name of the 
Seoretary of State for India in Council." 


It has been sontended here that seetion 17 
of Aet XIV of 1859 sould not apply to suita- 
like those which are now before us. The argue . 
ment is that the lands now in suit to whieh 
Government is laying claim are not“ publie 
property " within the meaning of seotion 17, 
Sush an argument is quite ontenable. Prop- 
erty whieh by sonfiseation has besome the 
property of the State and whieh the State is 
claiming as its own must be publie property ; 
if ean be nothing else, and it cannot be main. 
tained that suits for  sush property are 
governed by the twelve years rule laid down 
in seotion 1l2of Aet XIV of 1859, The rule 
of limitation in Oudh for suits for publis 
property at the time Ast XIV of 1859 was 
applied must have been the sixty years rule 
prescribed by the Cireular No, 104 of 1860, or 
else there was no rule of limitation at all. In 
either sase the right of the Sesretary of State 
for India to sue sould not have besome extin- 
guished before the introduotion of Aot IX of 
1871, whieh laid down a sixty years rule whish 
has continued ever sinse. 


Tsome now to sonsider the defenee whish 


was accepted in the lower Appellate Court 
8 
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namely, that there had been a re grant of 
the property in suit to the previous owners. 

In eoming to this sonelusion the learned 
Distriet Judge relied principally upon certain 
statements resorded in the wajzb-ul-ars. Along 
with these statements he has taken into 
account certain statements to be found in the 
Gazatteer of Oudh and also in the report of the 
First Regular Settlement. According to the 
opirion of the learned Judge the rights of 
the founders of the mohallas in the town of 
Rae Bareli and also the rights of the owners 
of touses were fully reeognised by the 
Settlement Offiser at the time the wajtb.ul.arz 
was prepared. The learned Judge also ex- 
pressed an opinion that although Lord 
Canning's Proalamation was gereral in its 
operation, ib was not in spirit intended to 
apply to mere house owners, but was only to 
take effest in the ease of property owned by 
talugdars and zemindars, 


It has already been mentioned that the 
defendants in these oases do not elaim under 
any express grant, and it has further been 
admitted that neither they, nor their pre. 
decessors:in-title, obtained any deerees at the 
time of the First Regular Settlement estab- 
lishing their proprietary right to any of the 
lands in suit. 

A' referense to some of the dosumentary 
evidenee on resord proves that during the 
Firat Regular Settlement there was only 
one elaim made against Government in 
respect of any of the town lands of Ras 
Bareli, In that sase a deeree was given to 
the claimants fora few bighas of muañ land, 
which is situated in the town and with whieh 
we have no dongern in the present suite. 


Before I proseed to examine the merits of 
the defence based upon the wartb-ul-arz, it will 
' be expedient to diseuss shortly tha methods 
by whieh the Government arranged to give 
effeat to its deslared poliey of restoring lands 
whieh had besome the subjest of eonfiseation, 

In the first place, there was the method of 
Bettlement whieh was adopted in the ease of 
the larger estates or falugas. Engagements for 
the land revenne of these estates were taken in 
the course of the Sesond Summary Settlement, 
and an admission to engage for the revenue 
was treated as a reeognition of proprietary 
title, whioh was afterwards affirmed in most, 
if not in all, cases by the grant of sanads and 
by an Act of the Legislature. 


For other eases the proeoss preseribed was 
by way ofelaim in the Settlement Courts, 
whieh were invested with an exelusive juris- 
distion to adjudge upon all elaims to proprie. 
tary and under.proprietary rights in land. 
The intention was that all persons with whom 
a settlement had not already been made 
should put forward their slaima in the 
Settlement Courts, and it is sommon know- 
ledge that elaims were invited from all 
perrons who  eonsidered they had any 
rights in the soil and that every encour. 
agement was given to elaimants to some 
forward. 

The proceedings were in all eases by way 
of suit, and the rules presoribed by the Code 
of Civil Prosedure then in forse were made 
appliesble to those proseedings, In many 
oases the defendant was the falugdar or 
other person whose proprietary right had 
already been resognised by way of settle. 
ment. These eases were slaima to subordi- 
nate rights under the proprietor. 

In other cases where the title to the pro- 
perty arising out of sonfiseation had not been 
parted with by Government, the Crown was 
made a party. Olaims of this kind were 
seldom, if ever, resisted. The slaimant was 
ealled upon to furnish evidenee that he had 
fulfilled the eonditions upon whieh Govern: 
ment had declared its willingness to restore 
property ;if his ovidenee satisfied the Set» 
tlement Court, he was given a desree whish 
was subsequently registered in the khewat 
(Resord of Proprietary Rights), whieh had 
the effeet of securing his title, 

Apart from these two methods of re- 
transferring the property whieh had vested 
in Government, I know of no other method 
whish was adopted, except in perhaps one 
instanoe where the Government’s elaim to 
certain house properties situated in the eiiy 
of Lusknow was abandoned by means of a 
proclamation. 

No evidense has been prodused here to 
show that it was ever sontemplated that a 
wholesale re grant of property was to be 
made to classes of the propulation by means 
of proslamations or of general statements 
made in reeords prepared at the time of 
Settlement. I have already disposed of the 
argument that Lord Canning's Proelamation 
was revoked by subsequent proelamations, 
inoluding the Mutiny Proslamation published 
in Noyember 1858. On the eontrary the 
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whole tenor of the direstions to the Settle- 
ment Courts shows that the intention was 
to deal -with individuals and individuals 
only; and that, apart from eases in whioh 
settlements bad already been made, all restora. 
tion was to be made after a judicial investi. 
gation of individual elaime. 

I some now to the statements sontained in 
the wajtb-ul-are upon which the defendants 
have relied for the purpose of showing that 
the eonfiseated property in the town of Rae 
Bareli was restored to them. A sopy of 
extracts of the wajib-ul.are is to be found 
printed at pags 9 et seq. of the respondents’ 
Paper- Bock in Second Civil Appeal No. 257, 
and the first of these extrasts to be noticed is 
Exhibit A2, whish is a copy ofelause (1) of 
the wajtb-ul-arz. This olanse professes to set 
out the history of the town of Rae Bareli, 
and-after referring to earlier eventa, the 
narrative resorda the oseupation of the site 
of the present town by Sultan Ibrahim Shah 
Sharqi of Jaunpur, who built a fort for the 
ascommodation of his troops. Tbe town 
gradually grew up round the fort and som- 
prised a number of mohallas named after the 
persons who settled there 

At the time when the Regular Settlement 
began, the inhabited town area was surround- 
ed by various blesks ‘chaks) of oultivated 
land, and these were assordingly assessed to 
revenue, a settlement being made in each 
ense with the proprietors of the lands. A 
separate Resord of Rights was prepared for 
these sultivated areas. 

As regards.the town area the statement 
in the first olause. of the wjzb-ul arz is as 
follows :— ; ; 

“ Generally speaking, in the Regular Set- 
tlement no deerees for proprietary right were 
granted to any cne. and consequently the 
gentry, aod inhabitants of this tewn stand 
inthe same relation to the de facio Govern- 
ment as they did in this and other towns 
whiah were seats of Government.” 

This language is extremaly vague, but it 
has been argued that it implies that the 
inhabitants of the town of Rae Bareli were 
to retain under the British Government the 
game rights and to be subjest to the same 
obligations, aS they had and were subjest to, 
in the time of the native rule . which preseded 
the annexation of Oadh. 

There is no definite statement in'thia olause 
of the wajib-ul-arz of any intention to restore 


proprietary rights wajah had baen sonfisaated 
under Lord Canning’s Proslamation. Indeed 
the only unambiguous refaranoa to proprietary 
rights is to be found im the passage whigh 
reosites that no decae: for sush rizhts were 
passed by the Sottlement Courts (degree 
haqgzyah nencen a Nahin mili hat), 

The language seems; to ladisata an as- 
somption that besause no desrees establish. 
ing proprietary rights ware geantad by the 
Settlement Courts, the sonsequense naturally 
was that the old relations (taalluq) whioh 
Bubsis*ed betweea tne people of the towa and 
the Sovereigns of the time of the nitive rale 
were to continue under ths new regime. 

What those relations were with raspeet to 
the town area ‘s met out in olause (9) of the 
wajib.ul.ars (Of. Exhibit A3, paga 13 of 
the respondante Paper-Book in Sesond 
Appeal No. 257). In this olau:e, after: a 
recital of the names of the various mohkallas, 
whish sonstitute the town, the custom and 
prastioa of the inhabited area (distur abadi) 
is set out, The mohallas are desoribad -as 
falling into three slasses. The first elass 
insludes mohallas with a definita area. In 
these it is said that sebhlera, who sama to 
təkə up residense, do so’ with the p3rmission 
of-the proprietor of the wohalla and build 
their houses at their own expense. Sash 
cebtlera are desoribed as having a right of 
osoupation and ara allowed, in ease of neses- 
sity, to sell, mortgage or make a gilt of the 
materials of thsir hcu:es subjeat, in the case 
of sale or mortgage, toa pre emptive right 
in the owner of the site, Ifa settler ab:oonds 
or dies without heir:, the house besom:s the 
property of the owner of the mohalla. 

Ths second alass sonsists of mohallas with 
no definite area. In these the eemtndars and 
people of the more respestable eastes, who 
have been long reaidents, are deslared to 
have full proprietary rights over the houses, ' 
aouriyards, and open spases in their poases- 
sion. They san build on the landa in their 
possession or allow others to setti“ thereon ; 
and they oan sell, mortgage or dispose by 
gift of their houses with or without the site. 
A new settler san only build with the per. 
mission of the zemindar of the mohalia, He 
then bas the same rights as those of the 
settlers (maya) mentioned in the first elasa, 
It is farther provided in this class that where 
a settler abssonds or dies withont heirs, the 
semindar gets the house materials while the 
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immoveable property essheats to the Gov. 
ernment. 

The third olass of mohalla eonsista of a 
single item: namely, the mohalla known as 
the interior of the fort (andrun-qila). Here 
the gentry are deseribed as having full 
rights over their own houses and thore of 
their-defendants (fawabi in), 

There follows after this a statement re- 
: garding the markets held in the town. It 
is recorded that the Government levies no 
market dues and that taxes on goods brought 
into the town for sale are levied. according 
to the praotiee of tho Government. 

These are the provisions of the wajtb-ul-arc 
from: which the Court is asked to sonolnde 
that there was a re-grant of these town lands 
to the inhabitants, aud the first question that 
&riees i8 whether if is possible to look in 
this 'dosument for evidence of a re. transfer 
of the proprietary rights whieh had vested 
in the Government by eonfissation. 

This disausaion involves a consideration 
of the purpose for whioh the with ul.arz 
was framed, and the evidenee on this point 
is to be sought in the Cireulars which were 
issued to the Settlement Officers engaged 
in making the First Regular Settlement. 

The first Cireular, No. 20 of 1853, contained 
eleborate instructions for the preparation 
of the wajtb-ul-arz. This Cireular was toa 
eertain extent modified by a subsequent 
Ciraular, No, 23 of 1864. l 


It is plain that the wajib-ul-are whieh ia 
before the Court in the present oaser, was 
prepared after these Cireulars had issued, 
It was not drawn ap till about the year 
1572, by whish time the settlement operations 
proper had prastically some to an end. 


The language of the earlier Circular No. 
20 of 1563 oan leave no doubt that the 
intention was that the wa;7b-ul-are was for the 
most part to constitute a Record of Custom. 
The Srat paragraph of the Cireular enjoins 
upon the Settlement Offisers tha neogasity of 
exeluding from the resord all" speculative 
provisions not required by existing rights 
and usages,” and also warns these 
officers that they " sannot be too aareful in 
abstaining from recording sustoms as they 
sonsider they ought to be rather than as 
‘they are," And all through the Ciroular the 
direstions are in the same sense, It is not 
necessary to ‘refer to other passages in the 


_spesification 


Circular in order to show that this was tho 
intention of the Government, but I may eon- 


` venienily refer to paragraph 14 of the 


amending Oireular No, 22 of 1864, Thig 
reads as followa:-— 

"Full instruetions have already been 
issued for the preparatiou of the wajtb ul arz 
or Administration Paper. The objeat of 
thisdosument is to provide as aseurate a 
record of loea] customs and usages prevail- 
ing atthe time of the Regular Settlement 
as can be prepared. It is not intended or 
supposed to have the forse of law, bnt 
its main object is to assist the Civil Courts 
in the administration of those laws whioh are 
based on looal oustoms and usages, by enabl- 
ing them to ascertain what those onstome 
and usages are without making a detailed 
investigation in eash ease,” 

Returning to the earlier Cireular No. 20 
of 1863, we have to notise the directions 
for the preparation of olause (2) of the 
wajib ul-are. This olause is deolared to oon- 
tain the reaord of the present proprietors with 
& definition of their holdings and with a 
of the distribution of the 
Government demand on eaoh separate tenure. 
In short, olause (2) was to be a eopy of the 
khewat or Reeord of Rights ascertained by the 
process of settlement with sertain particulars 
added, 

Similarly clause (12)-was to constitute 
the record of under-proprietary rights and 
to sontain & list of all persons who had been 
voluntarily admitted or jndisially deslaréd 
entitled to under. proprietary rights, The 
nature and extent of those rights was to be 
recorded in this elause, I¢ follows, therefore, 
that clauses (2) and (12) of the wa2ib.ul.arz 
were not intended to record oustom but 
fasts, They were to sonstitute the reoord of 
proprietarye and under.proprietary rights as 
deslared in the course of the settlement pro. 
seedings, But all other entries in the 
wajtb-ul are were to be entries relating to 
oustom snd usage, À 

Now with regard to slauses (1) and (9) of 
the wojib-ul-a12, upon whioh the oase for the 
defendants rests, it will be worth while to 
discuss in some detail what was intended to 
be resorded in these elauses and what parfi- 
oulars the Settlement Offiserg had autho. 
rity to record under these heads. 

_ According to the Oireular, elauge (1) was 
intended to be a resord of the history: of the 
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village, the materials for whioh were to be 
collested from statements made in the oourse 
of the Settlement Offiser's judicial investiga- 
tions. It was also laid down that statements 
should be taken from Qanungos, Patwaris and 
village people who had knowledge regarding 
these matters, The Oireular lays down that the 
narrative in eleuse (1) was to be prepared 
with a view to fasilitate the elear under. 
standing "of the present usage of the village 
community.” 

With regard to elause (9) which relates to 
abadi, sarats and bazars, the instrnetions direst- 
ed the Settlement Officers to dessribe in 
this elause the persons who had the right of 
disposing of vacant ground within the vil- 
lage and of building houses with or without 
the permission of the Lambardar. In the 
ease of sarats and bazars it was to be stated 
whether dues were levied and collested, and 
if so, by whom and for what purpose, 


It is fairly obviona that it was never in- 
tended that olauses (1) and (9) should be 
treated as resords of grants made by Govern- 
ment, Where suoh grants were made, 
either direstly by the issue of sanads or 
‘indirestly as the result of desrees obtained 
against the Government in suits brought by 
elaimants in the Settlement Courts, the rights 
so acquired were to be entered in the khewat, 
whieh was to be reprodused in olausea (2) 
and (12) of the wajib-ul-are aacosding to the 
nature of the right, £e, proprietary or under- 
proprietary. 

Everything else sontained in the wajtb-ul- 
arg was to be a resord of the ansient sustoms 
and usages whish were to regulate the enjoy- 
ment of property whioh, having been son- 
fiseated, had been restored either by grant 
or by the deoree of the Settlement Court. By 
itself a Record of Custom sould pot operate 
to re- vest property whieh had been the subjeot 
of sonfiseation. 

I proseed now to notice what was resorded 
in other elausés of the wajib ul-arz and I refer, 
- in the firat place, to what is found in elause 
(2). As already stated, this olause was intend- 
ed to deseribe the rights in the land as 
aseortained in the sourse of settlement. 
Clause (2) sontains the following entry:— 

“ As the chaks have been separated aud 
there is no land liable to be assessed to 
revenue, there is no need tb draw up a 
Ņhewat (Record of Rights).” 


Town areas are not assessed to revenue 
and the entry, therefore, means that no pro- 
prietary rights had been deoslared in the 
course of settlement with respect to any land 
comprised in the town area of Rae Bareli, 

Farther evidense on this point is supplied 
by the entries in what is ealled the Final 
Hubkarororder drawn up after the settle. 
ment operations had been sonsluded. 

Aceording to paragraph 13 of the Settle. | 
ment Circular No. 23 of 1864, this Rubkar 
was to be a brief resume of all orders 
passed on proprietary elaims in the Settle- 
ment Courts, and was to set forth (snter 
alia} the names of all claimants to proprie- 
tary right, the nature of their slaims and the 
order passed on eash alaim. 

The Rubkar in question (see page 60 et seg, 
of. the appellant’s Book in Seeond Civil 
Appeal No 258) declares that as none of the 
lands in the town proper were eultivated 
areas, no deslaration of proprietary rights 
was made and consequently they remained 
attashed to Government (muia'allq sirkar 
rahi hat). The list appended to the Rubkar 
indieates that in only one instansge was a 
right against the Crown resognised with 
respeot to any lands in the town. Item 
No. 25 in the list shows that one Abdul 
Aziz got & deeree for & small area of land 
desoribed as muafi. 

Again, notise must be taken of the entry 
in what is ealled khasra kishiwar (Field 
Book), whieh forms part of the Settlement 
Resord. A sopy of this is exhibited at page 
9 of the appellant’s Book in Sesond Civil 
Appeal No, 260 (Exhibit 6). 

Assording to this dooeument the entire 
town area of Rae Bareli is numbered as 
one plot 195 and the Crown is desoribed as 
the owner of the whole, subjest to under. 
proprietary rights granted to Abdul Aziz 
and Abdul Shakur in respest of a small area 
of 7 bighas odd, A note in the solumn of 


remarks states that a dééree in favour of the 


Orown was passed on the 29th of August 
1865 in respest of an area of 2 bighas, 14 
biswansis. From other papers on the reaord. 
it is proved that this deoree related to some 
Nazullands situated inside the fort, whioh 
were, of eourse, Crown lands as they had 
been the property of the native Government 
before annexation, 
. It bas been argued that the entries in this 
dosument sannot be relied on in order to 
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show the title of Government, and referense 
is made to the orders whish were issued to 
Settlement Offisers regarding the preparation 
of this khasra. Paragraph 6 of the Settle- 
ment Cireular No. 23 of 1864 dirested that 
in fairing ont the khasra the column relat- 
ing to proprietorship should be left blank; 
but a note appended to the Ciroular shows 
that this direstion only meant that the 
eolumn was to remain blank until the pro- 
prietary rights had been judicially deereed. 

The meaning of these instructions is olear 
enough. The khasra was prepared immedi- 
ately after Survey and is the Feld Book 
whish explains the Survey Map. At the 
time of its preparation it could not be known 
what rights would be deslared subséquently 
in the sourse of the proesedings to be held 
in the Settlement Oourts, Entries relating 
to proprietary rights sould only be 
made after such rights had been judicially 
ascertained; but if was intended that 
the rights should be resorded after asoertain- 
ment. 

Consequently it must be taken that the 
entries in the khasra kishtwar relating to 
proprietary rights were made after all 
judisial proeeedings had some to an end. 
And so it is that we find the names of the two 
persons who had gota deeree for subordinate 
‘rights in 7 bighas odd. No other elaim having 
been successfully made, the result was that 
Government was deolared to be the proprietor 
of the town lands, and in my opinion, the 
entry in this khasra is good svidenss to show 
-that the right of Government to all these 
landa was maintained as not having been 
ehallenged. 

The only other piese of evidence Lo be dealt 
with in this connestion is contained in extrasts 
from what is oalled the khasra abadi. These 
doeuments were filed and relied upon by the 
defendants themselves. 

In the preliminary Survey Map and khasra 
the entire town area i8 dessribed as one plof, 
No, 195, "The khasra abadi gives the details 
of the sites of all houses situated on this plot 
"No. 195. Ibis one of the dooumenís insluded 
in the Settlement Resord, 

When this khasra abadi was eompleted, a 
note was attashed to it by the Settlement 
Officer declaring that the entries, whieh pur- 
ported to show ownership of the different 
sites meotioned in the khasra, had been made 
- without anyi 


* 


nvestigation by the Nazul 


Department. The note further declared that 
those entries were not to be assepted as proof 
of ownership without other  sonolusive 
evidense—a slear warning to all sonserned 
that Government had made no admissions 
of proprietary title in favour of the persons 
whose names appear in the khaara, 

The language of these entries in clause (2) 
of the waib-ul-arz, in the Final Rubkar, in 
the khasra ktshiwar and in the khasra abadi 
is absolutely irreeonoilable with any theory 
that the Government made a re-grant of the 
town lands of Rae Bareli; and the only 
possible oonelusion with regard to the 
etatement in elauses (1) and (9) of the 
wajtb-ul are is what the language itself 
suggests and what the direetions intended, 
namely, that they amount to nothing more 
than a dessription of the sonditions and 
sustoms whieh obtained in the town prior to 
annexation. They eannot be treated as 
amounting to a deslaration, direot or indireet, 
that the proprie:ary right in the town area 
had, as a matter of faet, been restored, 

Another diffieulty in the way of the oase 
set up by the defendants is this, The 
statements in elauses (1) and (9) of the 
wajib ul arz, upon whieh they rely, appear to 
have been made by oertain persons who 
attested the doeument, though possibly some 
of these statements were obtained in the 
course of proseedings in the Settlement 
Court, 

The reeord shows that the wajib ul-arz 


` was attested by various persons styling them- 


selves proprietors and by a Qanungo who, it 
is resorded, appeared on behalf of the Govern« 
ment, The record was, of course, signed by 
the Settlement Official who was eharged with 
that duty. 

It ean hardly be imagined that statements 
made by interested parties calling themselves 
proprietors sould in any “way operate to 
transfer title. And it has not been shown 
that a petty official sush as a Qanungo had, 
or sould have had, authority to dispose of 
Government property by his mere deslara- 
tion, ås for higher offisials sush as the 
Settlement Officers and Assistant Settlement 
Officers, it does not appear that they had any 
such suthority either, They were judioial 
officers — whose desrees would be resognised 
as transferring property to those in whose 
favour they were made. But they had no 
other powers whieh they could exereise for 
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the purpose of divesting Government of 
property whioh had been acquired by son- 
fiseation, 

An ingenious argument has been put for- 
ward, which is based upon a statement made 
in paragraph 194, page 125, of the Final 
Report on the Rae Bareli Settlement. This 
paragraph contains the following passage :— 

“The Appellate Courts held that it is 
almost impossible that a man nob in proprie. 
tary possession of a village oan have a right 
in tanks, sites or grazing lands and that in 
ialugos and grants such rights oan only 
exist when derived from gift of the 
sanad holder, That special appeals in asutis 
relating to rights in abadi (village habitations), 
wells, water, fish, etc., which must protract litiga» 
tion, come up from the Rae Bareli District, that 
are perhaps not heard of in other districts, and 
that it ould suffice tf such rights were recorded 
in the wasib-ul-arz. It is diffioult to understand 
how, when a claim is made and oontested a 
Record of Rights ean be made in the wajib- 
ul-arz or in any other paper until the require. 
ments of the Code of Procedure, which 
provide for the submission of special appeals, 
have been satisfied." ; 

The meaning of this passage is very 
 obseure, but the interpretation put upon it 
by the learned Counsel for the respondents 
is that there had been some judicial pro- 
 nouncement. by 8 Court of Appeal, whieh 
authorised the entry of rights in the wajib- 
 wlars without apy judisial investigation 
having been made for the purpose of ae- 

eertaining what those rights were. And so 
` itis said the defendants oan rely upon the 
entries made in elauzes (1) and (9) of the 
wa;ib. ul-arz, for the purpose of showing that 
these entries do not merely represent a Resord 
of Custom, but a declaration that the rights 
to whieh they refer had sheen actually 
granted by the Government, 

I find myself unable to entertain this 
argument. We are not informed who the 
Appellate Judge was who was responsible for 
this dietum. It has been suggested that 


the Appellate Court referred to must have " 


been the Court of the Finaneial Commis- 
sioner, that being the only Court whioh sould 
entertain what were then known aa special 
appeals, This fact, however, is not established 
and the principle enunciated, namely, that a 
Resord of Rights sould be made inthe wajib» 
ulearz without any previous judicial investi- 


gation, would, indeed, be a-pesuliar dostrine 
to prossed from sueh a high authority as the 
Financial Commissioner, bearing in mind 
that the Settlement Ciroulare throughout 
insist upon a judicial determination of all 
elaims, | 

. There seems to me to be very little more 
to be said with regard to this part of the 
ease, A good deal of argument has been 
addressed to us with regard to the attitude 
of the Government both during and after 
the First Regular Settlement. It is said, 
for example, that Government brought no 
olaims before the Settlement  Courta and 
that it should be inferred assordingly that 
Government either thought it had no elaims, 
or that, if it had, it did not desire to press 
them. 

The answer to thia is that Government 
was under no necessity of asking the Set. 
tlement Courts to resoguise its rights to 
property whish had been asquired by means 
of oonfiseation, The Government was un- 
doubtedly willing to surrender that property 
to persons who eould establish a elaim. But 
where no elaima were made, the Government 
was not, in my opinicn, ealled upon to do 
anything more. 

Again, it has been argued that both.during 
the Settlement and afterwards many cases 
were fought out in the Courts between par. 
ties slaiming to be the proprietors of these 
town lands: and it is said that in these oases 
the Courts grantsd desrees rasognising the 
existense in one or other of the parties of 
proprietary title, 

It is difficult to see how this faot oan be 
salled in aid to establish the ease for the 
defenee. In none of these eases is it ahown 
that any right of the Government was a 
matter in issue, and Oourts are not expeeted 
to deal with questions which are not judi. 
eially beforethem., The faot that Government 
did not intervene in any of these oases, even 
assuming if to have had notiee of them, 
cannot neoessarily be treated as any admission 
of right. As for opinions expressed at 
various times sinse the settlement by Dia- 
triot or Munisipal Officers in eases where 
there have been dealings with these town 
lands, to the effest that Government had no 
title, all that need be said is that state- 
ments of opinion made in this manner 
eannot affoot the legal question whieh 
is now before us for deeision, namely, 
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whether or not the title to these 
town lands is still with the Government. 
The same remark applies to the statements 
made in the Gazetteer, upon whieh the 
lower Appellate Court appears to have relied 
in soming to its sonelusion that there had 
been a re grant of the lands in suit. 

For the reasons given above, I hold that 
the defendants have failed to prove that 
any of the lands in dispute in these suits 
were re-granted to them and my judgment 
is that the decision of the lower Appellate 
Court on this point is erroneous. 

There remain to be sonsidered sertain 
spesial points whieh were raised in one 
or other of the suits out of whioh the 
appeals have arisen, 

To begin with the suit out of whish 
Seeond Civil Appeal No. 254 of 1919 has 
arisen: it seems that the defendant raised 
a ples to the effect that he had sons 
living with him who were nesessary parties 
to the suit. The plaintiff refused to make 
ihe sons parties and the sons themselves 
did not apply to be made defendants. 


The Munsif held that the defendant was 
the prinoipal trespaaser and that the suit 
could not be dismissed for non-joinder of 


parties, In my opinion the decision of the 
Munsif was eorrect. If the plaintiff is 
content fo aosept a desree against the 


defendant whom he made a party, that is 
his affair, and against that defendant who 
admittedly is in possession, the plaintiff is 
entitled to sush relief as may be found due 
to him. 

Second Civil Áppeal No, 255 of 1919.— 
In this ease the defendant claimed to be 
the representative of one Sankatha, who was 
alive at the time of the First Regular Set. 
tlement, and it is said that Sankatha was 
the founder and owner of one of the 
mohallas of Rae Dareli. 


In the Ssttlement Court, Govarnment 
brought & suit against thia man Sankatha 
and another man Matau, who had set up 
rival elaims to the same property, namely, 
an area desaribed as Ohak Kisaria, It was 
held that by reason of the Summary Set. 
tlement, whieh had been made, the Govern- 
ment had no claim to this proparty and 
that the right to it lay botwesn Sankatha 
and Matan, who wera left to fight ont tha 
matter between themselves by] separate snit 


56 


(Of. Exhibit Al0O—the decision of Major Ms- 
Andrew, the Settlement Officer, dated the 
12th of September 1864), 

As between Sankatha and Matau it was 
subsequently desided that the latter was 
entitled to Ohak Kisaria. 

After this Sankatha brought a olaim 
against Matau for eertain lande, saying that 
they belonged to the Sarjupur Mohalla and 
had been wrongly inoluded in Chak Kisaria 
at the time of the Survey. This dispute 
was finally settled by a  deeision of Mr. 
Ousely, Officiating Ssttlemant Offiser, by 
a judgment dated the 7th of February 1868 
(Of. Exhibit Al4, page 11 of the appellant’s 
Book ia Second Appeal No, 255). He gave 
Sankatha a deoree for an area of 28 brghas, 
17 biswas, 3 biswansis, 


At page 8 of the appellant’s Book in 
this case is set out a list of the lands 
claimed by Sankatha. They are all specified 
by numbers, but itis elear that in this 
litigation Sankatha laid no olaim to any 
portion of the plot No. 195, whish was the 
number under whieh the town area of 
Rae Bareli had been surveyed, and it is 
not possible, therefore, for the defendant in 
this sase to rely upon this litigation for 
the purpose of showing that any portion of 
the town area No. 195 was deoreed to 
Sankatha. 


Again, reference has been made to 
eertaif litigation between Sankatha and 
one Shankar in the year 1866 [Of, Exhibits 
A2, A3, A4, A5 and AG (not printed) ]. 
It is said that in this litigation a decree 


was given to Sankatha against Shankar 
in respeet of 15 square yards of land 
situated in one of the mohallas. All that 


need be said as to this is that Government 
was no party to this litigation and 
is not hound. It would appear that the claim 
of Sankatha was deereed in aesordanse with 
the oustom  whish had prevailed before 
aunexation. The fast that Sankatha 
got this dearee aannotin any way affest the 
titla of the plaintiff. 


Second Civil Appeal No, 256 of 1919,— 
The defendant in this suit was Ohhotey 
Khan and he set up a plea of jus tertit, allog. 
ing that the house which he oseupied belong- 
ed to one Khanna and that the site of the 
house was the property of one Sanna, The 
defendant pleaded that he was in possession 
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under a lease from Khanna and he demand- 
ed that Khanna and Sanna should be made 
parties. The plaintiff refused to join them, 
on the ground that the defendant alone was 
in possession. 

The Munsif found that the defendant had 
failed to prove in either Khanna or Sanna 
the existense of any title superior to that of 
the plaintiff and overruled the defence. 
The lower Appellate Court has &frmed this 
desision, which is obviously right. 

Assuming that it was open to the defend- 
ant to plead jus íeritz, he could only suaceed 
on proof of the right.. The evidence whieh 
he led on this point was disbelisved. 

Second Civil Appeal No. 257 of 1919.— 
Here the defendant pleaded that he was not 
in possession of oertain plots at the date 
of the suit. The first Court found against 
him, The lower Appellate Court did uot 
deside the question, merely remarking that if 
any of the plots were not in the defendant’s 
possessior, he had no sonsern with them and 
those who were in possession would not be 
affested by the deeree, "This desision is 
slearly correst. l 

Sesond Civil Appeal No, 258 of 1919.— 
In this ease the defendart relied upon two 
special pieses of evidenes for the purpose 
of showing that his predeoessor-in-title was 
resognised by the Government as being the 
proprietor of the lands in dispute. The two 
dosuments to which our attention has been 
. galled are Exhibits A893 and A50, 

Exhibit A50 (page 26, respondents 
Book, Second Civil Appeal No, 258 of 1919) 
is the atatement of one Mata Prasad, a 
Qanungo. It appears that one Gulab Singh, 
who is deseribed as a talugdar, brought a 
anit against Government oslaiming eertain 
houses in the town of Rae Bareli. The state. 
ment of Mata Prasad was recorded in the 
sourse of this litigation. Gulab Singh was 
the owner of a village called Bhikampur, 
which was somprisedin his taluga, and his 
oase was that the houses which he was 
*elaiming were part of Bhikampur. 


Mata Prasad, the Qanungo, deposed that 
the houses did not belong to Bhikampur but 
were part of the Rae Bareli town, He des- 
sribed the houses as being the property of 
. the Zamindars of the mohalla, who received 
sertain dues in respect of them. Exhibit A- 
38 (page 45,. respondent's Book, Second 
. Civil Appeal No. 258 of 1919) is the judg- 


ment of the Court. Gulab Singh’s elaim 
was dismissed on the ground that the houses, 
whieh he was olaiming, formed no part of his 
estate but were on the contrary sifuated in 
one of the mohallas of Rae Bareli, namely, 
Mohalla Khalisahat. In his judgment the 
Extra Assistant Commissioner deseribes this 
mohalla as being owned by Brahman Zemin- 
dars, 

It is clear that this deoision of the Oourt 
was based upon the statement of the Qanungo, 
and a referense to this latter statement 
shows that the Qanungo was deposing to 
the rights of the people in the town as 
they were before the time of annexation. 
The suit of Gulab Singh was really dis. 
missed onthe ground that he had failed 
to show that the property which he was 
slaiming was inoluded in his estate, and 
no other firding in this judgment appears 
to me to amount to es judicata, Bo ss to 
prevent the Government asserting its title 
in the present suit. In my opinion the 
respondente in this appeal have failed to 
make ont any oase- cf grant against the 
plaintiff, 

Seoond Civil Appeal No, 259 of 1919,— 
In this suit a plea was raised that two 
plots Nos, 1741 and 1742 belonged to and 
were in the exclusive possession of one 
Ikbal Husain, who is theson of the sesond 
defendant. It was pleaded that Ikbal 
Husain was a nesessary party to the 
suit, 

A sale.deed in the name of Ikbal Husain 
was put forward and evidenee was led to 
show that at the time of the purehase’ Ikbal 
was ten years old. The purehase was said to 
have been made inhis name by his father, 
The fret Court held that in the eireumstanoen 
the presumption was that the father was the 
beneficial owner of these plots. Ikbal did 
not apply to be made a party to the suif, and 
the Subordinate Judge was of opinion that he 
was sufficiently represented in the litigation 
by his father, 


The lower Appellate Court, differing from 
the first Court, held that the plaintiff eould 
not suseced in respeot of these two plots, 
because the dosument of title was in the 
name of Ikbal who was no party to the 
proceedings. The Subordinate Judge held 
that there was no evidence that the purchase 
was a benam? transastion and he found that 
the property belonged to Ikbal, 
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This decision of the learned District Judge 
appears to meto be erroneous, The defense 
whieh was set up was in reality a defence of 
jus tertit and it was, therefore, for the 
defendants to establish that the person in 
whom they alleged the right to these two 
plots to exist had a title superior to that of 
the plaintiff Seeretary of State. This has 
not been done. It was not sufficient for the 
defendants’ purpose to prove merely that a 
sale-deed relating to these two plots had 
been executed in favour of Ikbal Husain. On 
the contrary it lay upon the defendants to 
show that the person, who sold these plots to 
Ikbal Husaip, had a valid title; and as to 
this no evidence was offered at all. The title 
of the plaintiff is based upon the proclama. 
tion by whish all rights in the soil were 
confiseated, and the only way in which a title 
oan be established against the plaintiff is by 
proving a grant subsequent to the date of 
. the eonfiseation. The mere prodastion of a 
sale-deed, auch as was put before the Court in 
this case, is of no avail whatever, The 
lower Appellate Oourt’s judgment upon this 
point must, therefore, bs reversed. 

Lastly in Sesond Civil Appeal No, 260 of 
1919 a plea of non-joinder was raised. The 
défendants allegad that eertain other persons, 
whom they mentioned, were nesessary parties 
to the suit and must be impleaded. There 
‘jg no evidenes, however, on the record to 
show that any of the persons so named were 
in possession of the property in dispute. The 
finding is that the defendants themselves 
were in possession. Noapplisation was made 
by these third parties to be joined as defend- 
ants in the suit and the first Court held 
thatthe slaim should not be dismissed for 
non-joinder, The lower Appellate Court has 
rightly supported the judgment of the first 
Court on this point. 

On the findings whieh I have resorded 
above, the appellant is entitled to sucosed in all 
these appeals and the desrees of the lower 
Appellate Court must all be diseharged. 

There remains the question as to the 
relief whieh ought to be allowed to the 
plaintiff. In the first Court it was held 
that the plaintiff was not entitled to eject 
these defendants immediately, In the four 
eases whish were desided by the Munsif a 
sonditional deeree was passed. The Munsif 
allowed the defendants six months to some 
to terms with the plaintiff regarding the 


sonditions upon whieh the property was to 
be held and to remove the materials of their 
houses in ease they failed to oome to an 
agreement. At the end of six monthe from 
the date of the deeree the plaintiff was to be 
entitled to take possession, in sase no 
agreemeut had been come to and in ease the 
materials had not been removed. 


The deerees in the Subordinate Judge's 
Court took a similar form. but were more 
liberal to the defendants. The Snbordinate 
Judge fixed a period of six months within 
whish the defendants might some to terms 
with the plaintiff. Hethen gave a further 
period of six months during which the 
defendants were to be at liberty to remove 
the materials of their houses. The decrees 
dirested that after the expiry of these 
two periods, if no arrangement had been 
come to between the parties, the plaintiff was 
to be entitled to take possession by demolition 
of the houses, if necessary. 

It has bsen argued before us that the 
plaintiff is not in any ease entitled to the 
relief which was given in the Courts of first 
instanes and it has been oelaimed that in no 
oase has the plaintiff a right to ojeet any of 
these defendants from the houses in their 
possession. It is said that at most the right 
of the Sesretary of State is to have it declared 
in his fayour that heis the proprietor of the 
sites of all these houses and that he is not 
entitled. to take possession of any of these 
sites until such time as they besome vasant 
by abandonment. 

This argument sasumes, apparently, that 
the order of sonfissation sontained in Lord 
Canning’s Proslamation did not inslude houses, 
but related entirely to the land; and stress 
has been laid upon the expression usedin the 
proslamation, "the proprietary right in the 
soil’ I have no doubt whatever that the 
proslamf&tion had the effest of eonfiseating all 
house property standing on thesoil of Oudh 
and the result was that all bouses standing 
in this town of Rae Bareli, whether they 
belonged to the mohalla zemindars or to 
other inhabitants, vested in the Crown. 


As to the argument that the right of 
oecupation of these houses was not son- 
fissated and must be held to remain in 
the present ossupants, it appears to be based 
upon the contents of elanse (9) of the 
wajib-ul-dre and the argument really some 
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LA this, namely, that in spite of oonfsoa- 
tion the eustomary rights whieh used to 
prevail in the town in respeot of house pro- 
perty still attached to that property, although 
it vested in the Orown under the proalama- 
tion, 

This argument eannot be accepled, The 
landa having been acquired by sonfissation, 
the Government took them free of all 
sustomary rights whieh formerly attashed 
to them. The British Government ia in 
no sense the sussessor-in interest either of 
the native Government or of the Zamindars 
or other persons whose rights were son- 
fissated, All these rights of oesupation with 
whieh the argument is soncerned are based 
solely upon the sustom whioh prevailed 
before the time of annexation. No such rights 
ean be enforeed against the Government. 
]t has been found that the Government is 
the proprietor of all these lands in suit, 
and to give a deslaration sueh as the 
learned Uonnsel for the respondents now 
asks for would be to stultify that finding. 
In my opinion the proper relief whioh 
should be granted to the plaintiff is that 
whieh was allowed by the Subordinate 
Judge. It is not to be denied that the 
plaintiff, althongh the proprietor of all these 
lands sinse the time of Lord  Cauning's 
Proclamation, has allowad these defendants 
to remain in occupation without payment 
of rent, and so far asl oan see, no serious 
action ever seems to have been taken for 
all these years by the plaintiff for the 
purpose of enforcing his rights; it is, I 
think, permissible to say that in view of 
this inastion on the part of the Govern- 
ment the defendants have a olaim to be 
treated with mush consideration; and it 
seems to me that the gase is one for very 
liberal treatment of the defendants, when 
the time somes to sonsider the tarms upon 
whish they sre to be allowei to continue 
in oseupation. 

I would, therefore, allow these appeals, 
- get aside the deoress of the lower Appellate 
Oourt and restore the decrees of the Court 
of firat instanoe with this modifisation, 
namely, that in all eight cases the form 
of the deores whioh was followed in the 
four suits decided by the Subordinate Judge 
should be adopted. A period of six 
months from the date of this Oourt’s 
deoree should be allowed to the fefendants 
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to some to terms with the plaintiff, and a 
further term of six months should be given 
to allow them to remove the materials of 
iheir houses in sase they aannot some to 
an agreement with the plaintiff regarding 
the terms upon which the lands are to be 
ococupled. The plaintiff-appellant is entitled 
to his costs both here and in the lower 
Appellate Oourt. 

Wazin Hasan, A, J. O.—I coneur. 

By THE Courrt.—These eight appeals (Se- 
cond Civil Appeals Nos. 253 to 260 of 1919) 
are allowed, The deerees of the lower Appel- 
late Court are set aside. In cases Nos. 257, 258, 
259 and 260 the desrees of the Court of first 
instanoe (Subordinate Judge) are restored. In 
eases Nos. 253, 254, 255 and 256 the dearees 
of the first Court (Munsif) are restored, with 
this modification that they will be drawn ia 
the form of the decrees granted by the Sub. 
ordinate Judges in aases Nos, 257, 258, 259 and 
260. The periods fixed in the decrees of the 
Subordinate Judge are extended, tke first 
period of six months fo run from the date of 
this Court’s deoree. The plaintiff-appellant 
wil get costs both here and in the Court 
below. 


Appeals allowed, 


NAGPUR JUDIOIAL COMMISSIONER'S 
COURT, 
Orvit Revision No. 103-B ox 192), 
September 28, 1920. 
Present:—Mr, Maonair, A. J, C, 
ANANDA-—P'raINTIFF—ÀAPP.ICANT, 
versus 
LAXMAN-—DEFENDANT—NON- ÁPPLICANT, 
Contract Act (1X of 1872), s. 23— Contract for 
improper object — Champerty—Gamble in litigation - 
Contract, whether can be enforced — Public policy. j 


Contracts not made with the bona fide oljeck of 
assisting aclaim believed to be just, but for im. 
proper objects, asfor the purpose of gambling in 
litigation, should not be given, effectfito, as being 
champertous and againstjpublicdfpolicy. [p. 885, col, 
1.) , 
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Revision of the order passed by the 
Judge, Small Cause Court, Buldhana, dated 
20th Mareh 1920, in Small Cause Suit No. 
170 of 1920. 

' Mr. N.Q. Sarrar, RoB., for the Ápplieant. 

JUDGMENT.—Ons Laxman slaimed a 
certain cart. He filed a auit for it in the 
Small Cause Court, but this suit was dismiss. 
ed. Laxman’s brother, Ananda, then agreed 
that Ananda should insur the expenses 
of further litigation in the case and 
that if he  sussseded he would get the 
eart, The learned Small Cause Court Judge 
has held that this agreement was shampertous, 
Their Lordships of the Privy Counsil have 
dissussed the question whether contrasts of 
sueh a nature should ba held to be against 
publie policy.  Thsy hold that to such 
eontrasts, nob made with the bona fides objost 
of assisting a slaim believed to be just, but 
for improper objests, as for the purposes of 
gambling in litigation, effest ought not to be 
given: see Ram Coomar Coondoo v. Ohunder 
Oanto Mookerjee (1). In the ease I am 
eonsidering, it cannot be urged that the 
contract was made with the  objest of 
assisting a just claim. The claim of Laxman 
was not assisted by the contract, as Laxman 
was to get nothing whether Ananda was 
anecessful or not. The ease would ba 
different if Laxman was to have retained a 
fractional interest in the eart, or if eonsidera- 
tion had been paid to Laxman, The 
sontrast pleaded is one whereby Ananda was 
fo proseaute a elaim whieh Laxman consider- 
ed worthless. The objeot of the contrast was 
a gamble in litigation. The learned Small 
Cause Court Judge was, therefore, eorreot in 
refusing to give effeat to sush a contrast, The 
applieation is dismissed without notice to 
the opposite party. 

Application dismissed. 


(1) 2 C. 283 at p 257 (P.O); 4L. A. 23: 1 Ind, 
Dec. (N. s.) 442. 
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ALLAHABAD HIGH COURT. 
Seconp Civit Avpeat No. 707 or 1918. 
January £5, 1921. 

Present : —Mr. Justise Tudball and 
Mr. Juatiee Lindsay. 
RAGHUBIR SINGH AND OTHERS— 
PLAINTIFEFS—ÁPPELLANTS 
versus 
Musammat LAK HAN—-Dsranpantrs— 


RESPONDENTA. 
U. P. Land Revenue Act (III of 1901), s, 111— 
Partition proceedings—Title, question of —Civil suit 
— Limitation, 


Where in the course of partition proceedings 
before a Revenue Court, one of the parties raises 
& question of title, and is referred to a Civil Court 
for the determination of that question, a suit 
brougir tor that purpose more than three months 
after the ori^: f the Revenues Oourt would be 
barred under section 111 of the U, P. . Land 
Revenue Act. 


Sesond appeal from a desree of the 
Distriat Judge, Moerut, dated the 20th of 
February 1918, . 

Mr, E, A Howard, for the Appallants. 

Dr. S. N. Sen, for the Respondents. 

JUDGMENT.—This isa plaintiff's appeal. 
The only question of law which is raised is 
whether a portion of the plaintiff's slain is 
barred by section lli of the (United Pro. 
vinses) Land Revenue Act. It appears that 
certain partition proseedings took place in 
whioh Ragbubir Singh, the plaintiff, was 
eonserned, Raghubir Singh, having raised a 
question of titlein the Rsvenue Court, was 
dirested by the partition offiser to file a suit 
in a Civil Court under sestion 111 of the Land 
Revenue Ast (III of 1901) ; the date of the 
order was 7th February 1917. The partition 
proceedings in the eourse of whieh the above 
order was made related to one village only, 
namely, Shah Muhi. ud-dinpur. 

The present suit was Brought on the 10tb 
of May 1917. It relates not only to the 
village whioh was the subjget of the parti- 
tion, but to other villages as well in which the 
plaintiff is said to have an interest. 

As regards Shah Mubi ud diopur an 
objection was taken, in ascordanvee with the 
provisions of sestion 111 of the Land Revenue 

" Act, that the suit was beyond time, That ob- 
jestion was upheld, and we agree with the 
desision of the lower Appellate Court on this 
point, There ean be no doubt whatever 
that on the language of sestion lll of the 
Land Reverus Ast the plaintiff was not som. 
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petent to maintain the suit regarding Shah | 


Muhi-ud dinpur after a period of three months 
- had elapsed from the date of the Revenue 
Court’s order. The desision of the Court below 
on this point is elearly right, The only other 
grounds taken in the memorandum of appeal 
relate to findings of faet. We consider that 
there ia no foree in them. 

The sppeal fails and is dismissed with 
costs, inoluding in this Court fees on the 
higher soale, ` "MON 


Appeal dismissed, 


LAHORE HIGH COURT. 
Civin, REFERENGCE No. 34 or 1920, 
January 25, 1921. 
Present:—Mr, Justise Martinean. 
Tax UNITED SERVICE OLUB, SIMLA 
— PETITIONER 
vertus 


HMPEROR— Respoxpenr, 
: Income Taw Act (VII of 1918), ss. 8, 5, 8— Club, 
whether liable to income-taz— Subscriptions received 
from members, whether “income,” 


A Club is liable under section 8 of the Income Tax 
Act of 1918 to pay income-tax in respect of its 
house property. [p. 888, col. 1.] 

, Money received by a Club from the members 
composing it cannot be regarded as “income” 
within the meaning of sections 3 and 6 of the 
Income Tax Act of 1918, and is, therefore, not 
liable to income-tax under the Aot. [p. 888, col. 1.] 
. Case referred by the Finanoial Commis. 
sioners, Punjab, Lahore, under their order 
No. I. T. Review 20/3, dated 3rd August 
1920. ; : 

. Mr. Mackay, for the Petitioner, 

. Mr. Jat Lal, for the Respondent, 


` JUDGMENT,.—This is a Referense from 
the Financial Commissioner under seotion 
Sl of the Ineome Tax Ast, VII of 1918, 
made on the applieation of the United Servios 
Olub of Simla, Limited, whioh is a Com- 
pany registered under the Indian Companies 
Ast, the qnestion referred being whether 
the Club is liable to be assessed to ineomo- 
tex, The opinion of the learnéd Finanoial 
Oommissioner is that the Club is liable to 
inseome-iax on its house property, but not 
on the remainder of its insome, 
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There is no doubt that the Club is liable 
under gestion 8 of the Ast to pay insome-tax 
in respect of its house property and Mr. 
Mackay, who appears on behalf of the Olub, 
oonsedes that this is the ease. The question 
whieh requires sonsideration is whether the 
remainder of the income is taxable, it being 
admitted that no portion of the profits of the 
Club is derived from non-members. 

Seetion 3 (1) of the Aet lays down that 


.. "the Aet shall apply to all income from what- 


ever source if is derived," subjeot to eertain 
exemptions specified in sub.seation (2), none 
of whish apply to the present ease. Sestion 5 
enumerates six slasses of insome as ohargeable 
to ingome-tax. The money received by the 
Club from its members does not fall within 
slags (20) "insome derived from business," as 
the Olub does not trade with its members, 
but the objeet for whieh it exists is their 
mutual benefit. If the money whieh the 
Olub receives from its members were charge- 
able to income-tax, it eould only be so 
ehargeable under olass (cz) as  "ineome 
derived from other sourees.” The question 
for determination is whether sueh money ean 
be regarded as "insome" at all, 

The Commissioner for Income Tax, in his 
order rejesting the appeal from the order of 
the Collestor assessing the Club to ineome- 
tax, took the view that the members of the 
Club werea different entity from the individual 
member and that the ineome of the individual 
member, when it merges in the profits of the 
Olub, beeomesin ita new form liable to taxation 
in the same way as the inoome spent ina 
hotel besomes again liable to taxation in the 
new form of the hotel-keeper’s profits. 

The argument for the Olub, on the other 
hand, is aontained in the Honorary Seoretary’s 
letter of the 28th Marah 1920 to the Com. 
missioner for Income Tax, and it amounts to 
this, that the Olub as a eorporate body is not 
distinguishable from the members composing 
it, that the members pay themselves certain 
sumsof money for aertain conveniences, and 
that if they overcharge themselves the 
surplus, whioh is applied to providing other 
eonvenienses, sannot be ealled profit, as the 
members eannot derive profit from them. 
selves. 

Mr. Mackay has referred to the New York 
Life Insurance Company v. Styles (1). That 
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was a ease relating to a Life Insuranse Com: 
pany, the only members of which were the 
holders of partieipating policies, eash of 
whom was entitled toa share of the assets 
and liable for all losses, The greater part of 
the surplus of the premiums reseived from 
members over expenditure was returned to 
the  poliey.holders as bonuses, and the 
remainder was sarried forward as funds in 
hand to the oredit of the general body of 
the members. It was held by the House of 
Lords that no part of the premium income 
reeeived from members was liable to be 
assessed to insome tax as profits or gains, 4 
distinction being drawn between such insome 
and that whieh was derived from non.mem- 
bers. Lord Masnaghten said: “I do not 
understand how persons eontributing to a 
sommon fand in pursuance of a ssheme for 
their mutual benefit—having no dealings or 
relations with any outside body—oan be said 
-to have madea profit when they find that 
they have oversharged themselves, and that 
some portion of their sontributions may be 
safely refunded.” ^ Similar observations 
ossur in the judgment of Lord Hersshell, 
who also held that it was immaterial that the 
persons thus assosiated had been insorporated 
and that a legal entity had been sreated 


distinet from the members of whishit was. 


eamposed, 

Another oase sited is that of Carlisle 
and Silloth Golf Olub v. Smith (2), in whieh a 
similar distinotion was drawn by the Court 
of Appeal between money reseived from 
members ofthe Club, and applied for the 
benefit of members, and money reoeived by 
the Club from outaiders, 

It is thus elear that under the law of 
England the insome derived bya sosiety or 
Club from its members is not liable to be 
assessed to ineome-tax, and I think that the 
same prineiple should be followed in the 
present ease, unless there is any reason for 
supposing that it was intended under the 
Indian Aet that sush ineome should he 
taxable. 


Mr. Mackay urges that the ease of tho 
United Servise Club is all the stronger, as no 
portion of its profits is paid to members in 


(2) (1918) 3 K. B. 75; 82 L.J. K.B. 837; 108 L. 
T. 730; 11 L. G. R. 710; 6 Tax, Cas. 198; 57 S. J, 532; 
29 T. L, R, 508, ` 
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‘the shape of dividends, but I think that it 


does not really make any differenoa whether 
the surplus is paid to members or whether 
it is applied to improving the Club, The 
only material point is that the Club derives 
no insome from outsiders, 

It is sontended by Mr. Jai Lal on behalf 
of the Crown that the fast that the Club is 
liable to pay insome-tax in respeat of honse 
property ossupied by its members negatives 
the view that insome derived from the mem- 
bers is not taxable. I do not see much forse 
in this sontention, as the tax is payable 
under seation 8 of the Ast in respeat of the 
value of any house property of whioh the 
assesses is the owner, even though the pro- 
perty is oseupied by the owner himself and 
is not bringing himjin any astual ineome, the 
reason for this being, doubtless, that such 
property is eapable of bringing in a profit, 
whether it is aetually doing so or not. 

It isalso pointed out that the profits of a 
Boeiety registered under the Co-operative 
Sosisties Ast, II of 1912, are liable to insome- 
tax,unless the tax ia remitted by the Governor. 
General in Counsil ander section 28. Buta 
society registered under Aet II of 1912 may 
have transastions with persons other than 
members (sestions 29 to 31), so that its 
ease is not analogous to that of the United 
Servise-Olub of Simla, 

Another argument advanesd by Mr, Jai Lal 
is that asa Munisipal Corporation has been 
held liable to pay ineome-tax on the profits 
made from the supply of gas or other som- 
modities to persons living within its juris- 
distion, a Club is similarly liable to pay the 
tax in respest of insome derived from its mem.» 
bers. Buf here again there is, as the learned: 
Finansial Commissioner has observed, no 
real analogy between the relation of a 
Munisipal Authority td persons living within 
ita jurisdietion and the relation of the 


Club to its members, The Olub is son, 
stituted by its members, whereas the 
persons residing within the limits of the 


Munieipality -do not eonstitute the Munisipal 
body. ; 

The Commissioner for .Ineome Tax, in 
his order maintaining the Collestor’s as. 
sessment, eites the case of a share-holder in 
a Limited Liability Company making pur- 
ahases from that Company, and argues that 
as the.profit derived from susha transas- 
tion would be taxable, the profit derived by: 
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the Olub from its members should likewise 
be taxable. The answer to this argument, 
however, is that the Company in entering 
into such a transaction is engaging in trade, 
so that the income aesruing from the trans. 
astion is taxable as being income derived 
from business, 

Take, on the other hand, the sase of several 
persons joining in getting up a danse or 
giving a present, and subscribing for the 
purpose, It turns out that the total sum 
gubseribed exeeeds the expense incurred, and 
the aurplus is returned to the subseribers, 
It would hardly be  eontended that suoh 
surplus would be liable to be assessed to 
insome-tax, but if the argument advaneed 
on behalf of the Crown were eorreet, the 
surplus would be taxable as the income or 
profit of the persons so associating (an 
assosiation being, though not ineorporated, 
a "person" as defined in the General Clauses 
Act), Issa no essential distination between 
the ase of such an assoeiation and that of 
a Club whose members subscribe for their 
mutual benefit, and I do not think that 
the money reseived by a Olub from the 
members eomposing it can be properly re- 


garded as "income," & word whish itself 
seems to imply something received from 
outside. 


I hold, therefore, in agreement with the 
learned Finansial Commissioner, that the 
United Servioe Club of Simla is liable to in- 
some- tax on its house property, but not on the 
remainder of its so-ealled income. 

The parties will pay their own costs in 
these proeeedings. 

Answer accordingly. 
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ALLAHABAD HIGH COURT. 
Sgconp Civin Appeat No. 733 or 1918, 
January 25, 1:21. 
Present ;— Mr. Juatise Tudball and 
Mr. Juatice Lindsay. 
LALMAN clias, LALOO AND oTHERS— 
PLAINTIFFS— ÁPPELLASTS 
versus 
GOPI NATH AND OTHERS— DEFANDANTS — 


RESPONDENTS. 
Recewer, suit against—Court, permission of, not 
obtained— Defect, whether can be cured—Receiver, 
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death of, pendente lite—Proceedings, continuance of, 
against successor. 


The omission to obtain the permission of the 
Court to the institution of a suit against a Receiver 
appointed by the Court can be made good during 
the pendency of the proceedings. [p 889, ccl. 1. ] 

Where in a suit against a Receiver, the Receiver 
dies during the pendency of the proceedings, 
further proceedings can only be continued against 
13 successor, and against no one else. [p. 889, col. 


Second appeal from a deerea of the District 
Judge, Cawnpore, dated the Sth Maresh 
1918. 

Mr. P. L, Baneri, for the Appellants. 


JUDGMENT.— This is a plaintiffa' appeal, 
The plaintiffs are the owners of a firm whieh 
earries on business at Banda. Their olaim 
was against a firm whish earried on a busi- 
ness at Caleutta at the time the snit was 
filed in the Court of first instances. It ap- 
pears that the Caleutta firm had some into 
the hands of a Reesiver, under an order of . 
the Caleutta High Court, and, eonsequently, 
ihe Reeeiver was impleaded in the Court of 
first instanse as the sole defendant, The 
Subordinate Judge of Banda dismissed the 
claim. He was of opinicn that it was 
necessary for the plaintiffs’ firm, before 
bringing a euit, to obtain the permission of 
the High Court at Oalentta to sue the 
Receiver. He held that such permission was 
a condition presedent to the maintainability 
of a suit, relying upon a judgment of the 
Caleuita High Court reported as Framatha 
Nath wv. Khetra Nath (1). Another 
issue was raised with which we are not 
conaerned. 


The plaintiffs then went in appeal to the 
Distriet Judge of Cawnpore and, aeeording 
to the memorandum of appeal, the sole 
reapondent who was impleaded before the 
lower Appellate Court was the Reseiver. 
Subsequently, it same to be known that this 
Reesiver had died, and an application was 
made to the Court to bring upon the resord as 
respondents, not the successors of the Receiver, 
but the members of the defendant firm who 
were deseribed in the applisation as being 
the heirs (‘wartsan’) of the Receiver 
deceased. It is apparent, therefore, that the 
Reooiver, if there was one, was no party to 
the proseedings. It has been stated before 
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us that the plaintiffs-appellants informed the 
Coirt that, so far as their knowledge went, 
no Reseiver had been appointed after the 
death of the original Receiver, Goti Ram. 
This information, however, is not of muah 
value. There is no affidavit on the record, 
and nothing whatever to show that these 
plaintiffs ever sought any information from 
the High Court at-Oaleutta as to whether 
another Heeeiver had been appointed in the 
088e. 

The learned Distrist Judge differed from 
ihe view of the law taken by the first Court, 
He held that it was not legally necessary for 
the plaintiffs to obtain permission from the 
Caleutta High Court bringing the suit. He 
was of opinion, in view of oertain other 
rulings which were aited before him, that the 
defeat ould he made good at any time during 
the pendenoy of the proasedings. But he 
found that the plaintiffs had been gnilty of 
negligence, inasmush as they had failed to 
make any applisation to the Caleutta High 
Court for the permission nesessary to main- 
tain the suit. He also mentioned in his 
judgment the fast that the Official Receiver 
had died and that it was not known whether 
any euscessor had been appointed to him. 
The Judge, thinking that the plaintifs were 
at fault in the proseoution of their appeal, 
dismissed the case. In our opinion there is 
no ground for interfering with the desision 
of the lower Appellate Court. Onse it was 
admitted that a Reeeiver had been appointed 
by the Caleutta High Court, it was necessary 
that any prooeedings taken after the death 
of the original Receiver should be directed 
against his suesessor, if one had been ap- 
pointed, and until it was definitely asoortain 
ed that the Calentta High Oourt had 
appointed no one to sueceed the original 
Reeeiver Goti Ram, it appears to us that the 
oase was really not being prosesuted and was 
not maintainable, As for any leave: being 
now asked for from the Oalsutta High Oourt, 
we think it is out of the question, asa period 
of three years Fas elapsed sinse the.date of 
the lower Appellate Court's order and, as 
we have already said, we have no information 
to show whether a Reseiver is carrying on the 
business of the firm or not up to the present 
time, The appeal is dismissed. 

Appeal dismissed, 


INDIAN CABRERA, 


889 


NAGPUR JUDIOIAL COMMISSIONER'S 
COURT. 
Seconp Civi, ÁPPERAL No, 264-B or 1920. 
September 24, 1920 
Present : —Mr. Maenair, A. J. C. 
GONDAJI AND oravas—Dsrenpants— 
APPELLANTS 
terga 
KISAN AND OTBERB—PLIAINTIFE4— 


RESPONDENT, 

Limitation Act (IX of 1908), s 12—Copying fee, 
deposit of, insufficient--Further demand—Holidays 
intervening— Deposit made on re-opening of Court— 
Holidays, exclusion of. 


An applicant for a copy should pay in advance 
& sum sufficient for the preparation of the copy 
applied for. If he is informed that the advance is 
insufficient, and he supplies the deficiency on a 
day immediately following a holiday, he may be 
given credit for the holidays during which he 
could not supply the deficiency. But this privilege 
cannot be extended to an applicant who makes up 
the deficiency on the second or any subsequent day 
after the re-opening of the Court ut the close of 
the holidays. [p 889, col. 2; p 890, col. 3.] 

Appeal against the order of the Additional 
Distriet Judge, Akola, in Miscellaneous Case 
No. 18 of 19 0, desided on Ist May 1920, 

Mr. M. R. Bobde, for the Appellants. 

JUDGMENT.—Ground No. 1 urged that 
the appeal to the lower Appellate Court was 
filed within the period of limitation. Copy. 
ing was stopped for want of funds on 23rd 
Desember 1919 and a subsequent advanse 
was paid on 3rd January 192). If the 
intervening days are excluded in saleulating 
the time requisite for obtaining the eopy, the 
appeal was unquestionably barred by timo, 
The days sueseeding 23rd December 1919 
were holidays, and it may be argaed that 
copying would not have baen done on these 
days even if the amount paid in advanee had 
baen suffisient: but I do nol thinkthis faot ia 
relevant. An afplicant should pay in advansee 
asam suffisient for the preoarationof the eopy. 
The judgment in Gunga Dass v, Ramjoy Dey 
(1) shows that in Bengal the applieant 
is reqnired to supply a sriffieient number 
of sheets of stamped paper with the applica- 
tior, and holidays are not ineluded in the 
time reqaisite for obtaining sopies, even if the 
applicant supplies the defieienoy in stamped 
paper on the day sueseeding the holidays, 
In these Provinses the rule is said to be more 
liberal. If the gpplisant is informed that the 


(1) 12 C, 30; 6 Ind, Deo. (N. s.) 20, 


* 
* 
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advanse is insuffisient and supplies the 
defieieney on the day immediately following 
a holiday, he may be given eredit for the 
holidays during whish he eould not supply 
the defieiensy, I do not see my way to any 
extension of the praetise in these Provinees. 
The time allowed for filing an appeal is ample 
for a diligent appellant and holidays must, as 
& rule, be ineluded in somputing the time. 
An applisant sannot be allowed fo say that 
if he had been diligent, there would have 
been delay in the sopying department and his 
appeal would have been in time: the fast 
remains that he was not diligent. As copying 
was stopped on the 23rd, it sannot be said 
that the days susseeding the 23rd were days 
required for obtaining eopies, It is admitted 
before me that the defisieney was not paid on 
the date sueseeding these holidays, The 
appeal, therefcre, was presented after the 
period of limitation. l 

On the seeond ground it is urged that there 
was swffeient anune for not preferring the 
appeal in time. The appellant was not 
misled by any practice in somputing the 
preseribed period of limitation.. He may 
have made a mistake in computing the period 
of limitation : but an appellant who does not 
display promptitude must suffer if his ealeula- 
tionis wrong. He delayed in applying for 
sopies; he could then have made an ample 
payment in order to avoid the possibility 
of further delay : but he did not do so. He 
delayed a day in supplying the defieiensy 
after this was brought to his noties. Ho 
delayed another day in filing this appeal after 
reseiving the sopy. I see no reason to 
interfere with the diseretion of the lower 
Appellate Court. I add that the system of 
supplying sopies by post is very eonv»nient 
tolitigants. But litigants who make use 
of this system should make prómpi appliea- 
tion to provid for possible delay. The 
appeal is dismissed without notise to the 
respondents, 


Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Oivip Revision No. 38 or 1920, 
January 25, 1921, 

Present: —Mr. Justise Goku] Prasad. 
Lala GANESH RAI—Drrensanr— 
PETITIONER 
tersus 
Musammat F'AIZAN—PLAINTIEF AND 
ABDUL SUBHAN-——DFENDANT-— 


OPPOSITE PARTIES, 
Revision —Revenue case—High Court, powers of 
interference of. 


The High Oourt has no jurisdiction to interfere ' 
in revision in a case cognizable by the Revenue 
Courts. | p. 891, col. 1.] 


Civil revision from an order of the Distriat 
Judge, Pilibhit, dated the 24th of November 
1919. 

FAOTS appear from the judgment. 

Mr, Muhammad  Ishag Khan, for the: 
Opposite Party, took objeetion to the hear- 
ing of the revision on the ground that 
this applieation arises out of a suit 
brought under seetion 164 of the Tenansy 
Ast by a eo-sharer against the lambardar 
and under sestion 157 of the Tenaney Act, 
as interpreted by the High Court, this Court 
had no jurisdietion to revise an order 
passed by the Distriet Judge. He relied : 
upon Thakur Damber Singh v. Sri Kishun Das 
(D, Jumna Prasad v. Karan Singh (2), 
Mohammad Ehtisham Ali v. Lalji Singh (8), 
Parbhu Narain Singh v. Harbans Lal (4), 
Gaj Kumar Ohander v. Salamat Ali (5). 

Dr. M. L. Agarwala (with him Mr. Igbal 
Ahmad), for the Petitioner, eontended that 
the present ease is distinguishable from the 
eases relied upon by the other side, inasmueh . 
as no appeal lay to the Distrist Judge from 
the order passed by the Assistant Colleestor; 
therefore, the High Court has jurisdietion to 
set aside an order whieh the Distrist Judge 
had no jurisdietion to pass. 


JUDGMENT.— This applieation in reyi- 
sion arises out of a suit brought by the plaint- 
iff, opposite party, for profits against a 
lambardar, The Assistant Oolleator eame 


(1) 2 Ind. Cas. 377; 81 A, 445; 6 A, L. J, 552. 


. (2) 46 Ind. Cas. 388; 41 A. 28; 18 A. L, J. 869. 


(8) 49 Ind, Cas. 862; 41 A. 220; 17 A. L. J: 


123. E 

(4) 85 Ind, Cas. 279; 14 A. L, J. 281. 

(5) 52 Ind. Cas. 766; 17 A. L. J. 1057; 42 A, 88; 
1U.P. L R. (A) 142, 
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to the sonelusion that the defendant was a 
trespasser in possession and the plaintiff 
eould not elaim profits from him in a Revenue 
Court. He, thereupon, passed a eurious order 
that the suit be dismissed with eosts, and in 
order to prevent any hardship the plaint is to 
be returned to the plaintiff for presentation 
to the proper Court. The plaintiff thereupon 
went in appeal to the Distriet Judge, who, 
after sonsidering the questions raised before 
him, eame to the sonelusion that the suit waa 
sognizable by the Revenue Courts and 
remanded the ease to that Court for trial on 
the merits. The defendant Jambardar 
eomes up here in revision. A preliminary 
objestion has been taken by the learned 
Counsel on behalf of the opposite party that 
the application in revision is insompetent. 
He has referred me toa large number of 
eases, insluding Thakur Damber Singh v. 
Bri Kishun Das (1), Jamna Prasad v. 
Karan Singh (2), Mohammad Ehitsham AU v. 
Lali Singh (8) and Gaj Kumar Ohander v. 
Salamat Alt (5). The argument advaneed 
by the Counsel for the opposite party is that 
this Court has no jurisdistion to entertain 
this applisation in revision. There ean be 
no doubt that having regard to the express 
pr. yisions of the Tenansy Ast, the only Court 
whish san entertain applieations for revision 
is the Board of Revenue and there is no 
prcvision in the Tenansy Aat under which 
this Court san exersise revisional powers. It 
is, however, said by Mr. Iqbal Ahmad in 
reply that the funstions of the Civil Courts 
for interferense only arise when a suit is, as 
& matter of fast, covered by the provisions of 
seetion 167 of the Tenancy Act. His sonten- 
tion is that as the Tenaney Act gives no 
apreal from orders such as returning plaints 
for presentation to the proper Courts, eto., 
therefore, the Distriet Judge has no jurisdia- 
tion to entertain the appeal before him, and 
his order beicg without jurisdistion, this 
Court can set it aside in revision. The 
difieulty in whioh I am plased is this. 
Two wrongs do not make a right, and I find 
that this Oourt having no revisional powers 
in Revenne oaser, I have not the power to 
interfere, I find further thatin the present 
ease no injustices has been done to either of 
the parties. The mere fast that the suit will 
be tried by the Revenue Courts does in no 
way injure the defendant lambardar, He has 
his right of appeal to the Civil Courts and if 
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the decision of the first Court is not warrant. 
ed by law, he has his remedy by sush an 
appeal. Under these aireumstances I de. 
aline to interfere in revision and dismiss this 
applieation with aosta. 


Application dismissed, 


PATNA HIGH COURT. 
Crivit Reviston No, 261 or 1920. 
April 28, 1921. 
Present: — Mr. Justiee Das and 
Mr, Justise Ross, 
TULSHI MAHATANI AND OTHERS—- 
PLAINTIFFS-—PETITIONERS 
VETEUS 
GAJADHAR MARWARI AND ANOTHER-— 


Derexpanrs—QOpposits Parry, 
Civil Procedure Code (Act V of 1908), O. XXXIII, 


` r, B—Application for leave to sue in forma pauperis 


—C(Qourt, whether can investigate question of valu. 
ation—Procedure, 


Where an application is made for leave to sue 
in forma pauperis, the Court is bound to proceed 
on the valuation put upon the suit by the plaint. 
if and to investigate whether he has sufficient 
means to enable him io pay the Court-fees upon 
the plaint as presented by him. It is not open to 
the Court to investigate the question whether he 
has overvalued his claim in order to enable him to 
sue as & pauper, 


| Mr, A. B, Mukherit, for the Petitioners, 
Mesers. N, O. Sinha, S. M. Mallick and G., 
O. Pal, for the Opposite Party. 


JUDGMENT, 

Das, J,— This ease must go back. The 
learned Subordinate Judge has aome to the 
sonelusion that the petitioners are not paupers, 
Reading the judgment as a whole, I have no 
doubt whatever that the Court prosesded on 
the hypothesis that the petitioners had 
overvalued their elaim in order to enable 
them to sue as paupers. Now that question 
was not open to the Subordinate Judge at all, 
He was bound to prossed on the valuation put 
upon the suit by the plaintiffs and to 
investigate whether the petitioners had auffi. 
sient meang to enable them to pay the 
Court-fees upon the plaint as presented by 
them, 
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This matter should not hava besn invssti- 
gated, and I oannot say that his conslusion is 
not based upon his finding that there was 
overvaluation of the olaim by the 
plaintiffs. 

We set aside the order of the learned 
Subordinate Judge and remit the matter to 
him for consideration of the question of 
pauperiam and all other matters and for 
disposal acsording to law. 

Ross, J.— I agree. 

Oase remitiad, 


ALLAHABAD HIGH COURT. 
First Oivin APPBAL No. 97 or 1918. 
i Desember }, 1920, 
Present :—Sir Grimwood Mesra, Kr., Chief . 
. Justise, and Justice Sir George 
Koor, Kr. 
Lala JHANKU LAL—Puraintir?— 
APPELLANT 
; versus 
REWATI LAL AND OTHES8— DEFENDANTS 
— RESPONDENTS, 
Contract Act (IX of 1872), s. 69—Payment, cir- 
cumstances under which made— Reason and prudence 
— Reimbursement, 


The right conclusion of section 69 is this, that 
if a man be interested in the payment of money 
and has proper grounds for. thinking that another 
who is bound to pay, the money either cannot pay 
or does not intend to pay, he himself is entitled 
to pay that money and should be allowed to 
recover it, if in the opinion of the Court he has 
acted as a reasonable, prudent man would act 
under the circumstances. [p. 893, col. 1.] 

Every case, however, must be judge¢ on its own 
ciroumstances and if any Court holds that the 
plaintiff before it, who is asking for reimburse- 
ment of money paid, because some one else who 
was bound to pay has failed to pay, acted reasonably 
and prudently, that would be sufficient to entitle 
him to maintain the action, [p. 893, col, 2 ] 

First sppsal from a desree of the Third 
Additional Judge, Aligarh, dated the 9th of 


January 1918. . 

Mr. Ponna Lal, for the Appellant, 

Dr. Surendro Nath Sen, Messrs, Durga 
Oharan banerji, Narain Prasad A:tiana and 
Peary Lal Banerji, for the Reapondente, 


JUDGMENT,—In this ease the appellant 
brought a suitin the Oourt.of the First 
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Additional Subordinate Jadga of Aligarh, 
asking that he might reseive from the 
defendants Rs. 1,232.9 0, being the amount 
of money whieh he had paid to a deeree- 
holder, under cirsumstaness whioh, he eon. 
tended, brought him within seetion 69 of the 
Contrast Act. 


It appears that there was a Cotton Press 
established at Hathras. Salige Ram and two 
others owned shares in that. The plaintiff 
in the Court below, and theappellant hera 
to-day, tock a mortgage of the share of 
Salig Ram and othere, and that mortgage 
was fcr no less a sum then Rs. 50,000. The 
enterprise was in diffisulties and they owed 
Lala Maine Lal a sum of money for rent, 
On the 21st of November 1913 Maina Lal 
gota deeree against them, ahich, as farsa is 
material to this sase, may be enmmerised in ` 
the following way. ‘Tho defendants were to 
pay Bs. 1915.10.9 on aesount of rent, a 
small sum of Rs. 17 for damages for illegal . 
possession; and the plaintiff having claimed 
thatthe defendants might be disposcessed 
from the Cotton Press so that he might 
reaover possession of the land, it was ordered 
that in defaulé nf the defendant firm paying 
the amount of rent within two months from 
the date of the deeree the plaintiff should be 
given possession of the land, and the firm 
which owned the Cottcn Press should hava to 
remove the buildings and vacate the land. 
The desree continued: “if the decree-money 
is nob pa'd off within two months, the 
plaintiff shall be entitled to get the defend- 
ants disposseesed from the buildings of the 
firm." The two months would have expired 
on the 21st of January 1914 On tbe 19th 
cf January 1914 the plaintiff, who was 
apprehensive that his tecnrity would be 
entirely destroyed, as indeed it would be by 
made an 
application under ection 69 of the Indian 
Onntrast Act. He does nct in terms mention 
that it wasan application under section 69, 
Lut tbe phrasing of olause 8 of the applioa- 
tion shows slearly that be was basing his 
applieation on the right whieh is given tos 
person who is interested in the payment of 
money whish another is bound by law to 
pay. His petition ret out the decree of the 
21st of November 1912, stated that it was a 
desree for rent and that it remained unpaid. 
It then eontinued: "the building of the Press 
remains hypothesated to the petitioner and 
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has been advertised for sale in exesution of 
his bypothecation deoree.” It happened that 
he had taken steps under his mortgage and 
bad gota deeree for sale of the share of 
Salig Ram and others in the previous 
January of 1913, The Court same to the 
eonelusion in the cireumstanees that if was 
right to allow him to make the payment and 
thus save the business of the Cotton Press 
and prevent the removal of the building from 
the land, and he did tender on the 19th of 
January Rs, 1,423. In the lower Court the 


plaintiff, as san be seen from Issue No. 4, | 


did base his claim on the ground tbat he, 
having an interest in the payment of money 
whish another was bound to pay and having 
in fast paid that money ,was entitled to 
elaim reimbursement. The learned Subor- 
dinate Judge, however, deels with that 
matier very summarily, beoauso he gays 
sestion 69 cf the Contract Aot does not 
help the plaintiff, It is true that before 
he arrived at that sonolusion he had 
slated that the  elause of the desree 
relating to the demolition of the building of 
the frm eould not be enforced until Maiva 
Lal applied for its exeeution. We are not 
at all enre that he is right in that view, 
because the decree is eouched in rather un- 
usual terme, and if may very well be that 
onse the setual two months had expired, 
autcmatically the building might be removed 
without further order cf the Court. 16 is 
not, however, a matter whieh in our view is 
at all deeisive or earries the ease of either 
side apy further, because we prefer to look 
atthe matter ona much broader basis. In 
our view the right sonelusion of section 69 
is this, that if a man be interested in the 
payment of money and bas proper grounds for 
thinking that another who is boundto pay 
ihe money either oannot pay or does not 
intend to pay, he himself is entitled to pay 
that money and should be allowed to reoover 
it, if in the opinion of the Court he bas asted 
as a reasonable, prudent man would act under 
the siroumstances. Dr. Sen has taken the 
point that inasmueh as there were two days 
still to run, ard inasmuch as at all events it 
does notappear positively that the plaintiff 
had been to the debtor and learnt from the 
debtor that he did not propcse to pay the 
money, that thereupon he cannot bring 
himself within the advantages conferred by 
gestion. 69, We think that is too narrow a 


INDIAN OARXS, 


893 


view of the ense, Every oase must be judged 
on its own oireumstanees, and if any Court 
holds that the plaintiff before if, who is asking 
for reimbursement of money paid, besausce 
some one else who was bound to pay has failed 
io pay, acted reasonably and prudently, that 
would be suffisient to entitle him to maintain 
the notion, ‘We are of opinion in the sireum- 
stances that the plaintiff did act reasonably 
and, therefore, the appeal must be allowed 
and there will be a deoree inthe form of the 
prayer of the plaintiff, to be found at page? 
of the Court Paper- Book, 

As regards respondents Nos, 16 and 17, 
Mr, Durga Charan Banerji appears for them 
and on the opening of his argument Mr, 
Panna Lal admitted that he eculd not press 
bis elaim against them. 

The appeal is allowed with sosis and fees 
on the higher seale as against all the 
respondentr, except Nos. 16 and 17, and the 
order as far as they are soneerned is that 
those respondents do have their costa of this 
appeal with fees on the higher seale. 

There is a oross-objestion which Dr. Sen, 
does not press, Itis dismissed with  eosta 
and fees on the higher seale, 


Appeal allowed, 


LAHORE HIGH COURT, 
Seconp O1vin APPEAL No, 3072 or 1916, 
Maroh 4, 1921. 
Fresent:—Sir Shadi Lal, KT., Chief Justice, 
and Mr, Justice LeRossignel, 
JASWANT SINGH, Minor, THROUGH 
KHUSHAL SINGH--PraisTIFF— 
APPELLANT 
tersus 
Musammat HARKAU R—Deranpant— 
RESPONDENT, 


Custom—Succession—Jats of Tahsil Raya, District 
Sialkot — Widow—Inheritance—Maintenance. * 


= Among the Jats of the Baya Tahsil of the 
Sialkot District a widow inherits her husband's 
estate with his son from another wife. (p. £94, col. 1.] 


Second appeal from the deeree of the 
Distriet Jaudgt, Lyallpur, dated the 14th 
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July 1916, reversing that of the Subordi- 
nate Judge, Sesond Olass, Lyallpur, dated 
the 5th May 1914, 


Lala Eam Ohand Manchanda, for the 
Appellant. : 

Mr. Badr-ud-Din Kuresht, for the Re- 
gpondent. 


JUDGMENT.— On the death of Hem 
Singh, a Jat of the Raya Tahsil of the 
Sialkot Distriet, his Janded property was 
mutated, half in favour of his widow 
Musammat Har Kaur, and halfin favour of 
his son Jaswant Singh by another wife. 

Jaswant Singh now disputes the right 
of his step-mother to a share in Hem 
Singh’s estate, and eontends that she is 
entitled only to maintenance, The Distriot 
Judge has given his.verdist in favour of 
the widow, and after hearing arguments 
on both sides we eonsider that the son- 
elusion reached: by the learned Judge is 
sorrest, and that this appeal must be 
dismissed. 

It is true that in the presense of a 
male deseendant of the deceased, his widow 
is entitled ordinarily only to suitable main- 
tenance, whether sueh deseendant is the 
issue of the surviving widow or of another 
wife. But in some tribes a widow is 
entitled to share her husband's estate on 
a life-tenure with a son by another wife, 
and this custom has been established in 
the present ease. We find that ther/waj. 
$am of the Sialkot Distriet prepared at 
the time of -the Settlement of 1892.93 
distinetly lays down that “if one widow has 
had issue and. the other is shildless, the 
latter will inherit in equal shares with the 
sons.” It isto be observed that the Rajputs 
and the Jats of the Pasrur Tahsil did not 
escept this sustom as applying to them, 
and stated that among them a widow was 
entitled only to maintenanee. The riwaj-t-am 
was prepared “with some care, and the 
Heeord of Custom contained therein applies 
to the Jats of the Raya Tahsil, There ean 
"be no doubt that aseording to that resord 
the widow is entitled to share equally 
with her step-son. It appears that the same 
eustom was repeated at the time of the 
resent Settlement, and even the witnesses 
prodused by the plaintiff Jaswant Singh 
admit that among the jats of the Raya Tahsil 
the sustom of OChundawand. is observed. 
Upon the reeord there is no reliable evidence 


INDIAN OASES, 


(1921 


to show that a widow did not inherit her 
husband's estate equally with her step-son, 
We accordingly hold that the oustom 
set up by the widow has bees established 
and we dismiss the appeal with aoste. - 
Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Sroonp Oivi Appeau No. 698 or 1919. 
January 31, 1921. 
Present:— Mr. Justice Tudball and 

. Mr, Justice Rafique. 
Ohaudhri SHEO BAKHSH AND OTHERS 
— DEFENDANTS — Å PPELLANTS 
teraus 
Ohaudhrt MUKHTAR SINGH-— 


PrAINTIFF— RESPONDENT. 
Custom—Pre-emption—Wajib-ul-arz giving pres 
ferential right to own or ek jaddi brothers—Sale to 
siranger— Co-sharer, whether has preferential right, 


A wajib-ul-arz recorded a custom of pre-emption 


` which gave to a co-sharer’s own brother or an 


ek jaddi brother a preferential right of purchase, 
and if they did not purchase, the oo-sharer was 
free to sell to any other co-sharer or to a stranger, 
if he pleased. In a suit by a co-sharer to pre- 
empt a sale made to a stranger: 

Held, that the wajib-wl-arz placed the stranger 
and other classes of co-sharers on the same footing, 
and that the latter had no preferential right of 
purchase as against the stranger. [p, 895, col. 1.] 

Sesond appeal from the desision of the 
District Judge, Meerut, dated the 2lat of 
May 1919. 

Mr, Sital Prasad Ghosh, for the Appellants, 

Dr. Surendra Nath Sen, for the Respondent. 

'JUDGMENT.— This is a defendants. 
vendees’ appeal arising out of a suit for 
pre emption, The plaintiff is a eo-sharer in 
the mahal, the defendants-vendees are not. 
The plaintiff alleged a eustom, assording to 
whieh he slaimed to be entitled to pre-emption 
as against the defendants, The defendants 
pleaded, first of all, that there was no sustom 


‘and, sesondly, even taking it that there was 


á suatom, as stated in the wajtb-ul-arz and put 
forward by the plaintiff, the plaintiff had no 
right of pre emption whatsoever thereunder, 
The Courts below have held that the 
eustom established by the plaintiff gives him 
a right of pre emption. The defendantsappeal. 
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For the purposes of this desision we assume 
that there is some eustom of pre-emption in 
the village. The question is whether the 
plaintiff by his evidense has shown that that 
eustom is sueh as to give him a right of pre- 
emption. Two wajtb-ul-aratz were produced to 
establish the eustom, The wajtb.ul-arz of tha 
Settlement of Mohar Singh set forth that if 
a a0-sharer wished to sell his property, then 
his own brother or a so-sharer who was an 
ek addi with himself had a right to take the 
property and that if these slasses did not 
take, then the eo-sharer might sell it to 
any body else he pleased. Inthe wajib ul-arz 
drawn up at the Settlement of Munshi Nasir 
Ali some ten years after that of Mohar Singh, 
the wajtb-ul-ars again stated that if a oo sharer 
wished to sell his property, then his own 
brother or hia ek jaddi brother had a pre- 
ferential right to take the property, but that 
if they did not take, then the eo sharer 
might sell it to any other oo-sharer or to a 
stranger, if he pleased. This latter waitb-ul- 
are’ slearly plased the stranger and other 
elasses of ao sharers on the same footing, Ag 


far as we oan see, the oustom set ont in these . 


two wajib ul-araiz is one and the same, that is 
a custom whieh gives to a oo-sharer’s own 
. brother or an ek jaddi brother a preferential 
` right of purehase, Bat no other class of 
eo-sharers apparently had any right 
whatsoever, The burden of proving a eustom 
whish gave him a right of pre-emption as 
against the defendant was uponthe plaintiff. 
He produees two dosuments, aecording to the 
language of whieh he has no right of pre-emp- 
tion asagainst the defendants. There were 
judgments prodused in several sases in whieh 
the right of pre-emption had been deereed, 
but as urged on behalf of the appellants the 
plaintiffs in those eases were brothers either 
ek jaddi or hagiqt, In our opinion the 
plaintiff, who is admitttedly neither a 
bhat hagigi nor ek jaddi has not established by 
any evidenee whatsoever any eustom under 
whieh he has a preferential right of purehase 
as against a stranger, though he is a so-Sharer 
in the mahal. Weallow the appeal and set 
aside the dearees of the Courts below. The 
plaintiffs suit will stand dismissed with 
eosts in all Courts, ineluding in this Court 
fees on the higher soale. 
Appeal allowed. 
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LAHORE HIGH COURT. 
MiscgLLANROUS First Appear No, 568 or 1920. 
Mareh 29, 1921. 

Present :— Mr. Justice Martineau. 
NAND SINGH-—INSOLVENT—JÀPPELLANT 
versus 


KAPURIA AND OTHERS—HRESPONDENTS. 
Pensions Act (XXIII of 1871), s. 11—Jagir— Pension 
—Political pension — Attachment, 


A jagir granted on political considerations is 
exempt from attachment, whether or not it was 
granted for services rendered to the British Govern. 
ment, [p. 836, col. 1.] 


Miseellaneous first appeal from the order of 
the Additional District Judge, Ambala, dated 
the 9th January 1920, holding the jagir to be 
liable to attashment, 

Sardar Sewaram Singh, 
pellant. 


JUDGMENT.—Nand Singh, a jagirdar of 
Dafarpur in the Ambala District, has been 


for the Ap- 


. adjudieated an insolvent, and the question 


for desision is whether his jagir . income 
isa pension granted on politieal sonsidera- 
tions and, therefore, exempt from attaeh- 
ment under seetion 11 of Aot XXIII of 1871, 
The Additional Judge has held, following 
Jowale Singh v. Dwarka Das (1), that it is 
not, and has direeted thatthe jagir money 
be sent to the Court for distribution among 
the  sshednled eredifors. Nand Singh. 
appeals. 

The appellant is one of the patitdart 
jagirdars, deseribed on page 67 of Kensing- 
ton’s Settlement Report of the Ambala - 
Distriet, who obtained their jagirs under 
Colonel Oschterlony’s.Proslamation of 1909, 
The jagtrs were given for politieal reasons, 
as was in fast admitted in Jowala Singh v. 
Dwarka Das (1), and the only reason given 
in that ease for holding that they were 
not politieal pensions exempt from attach. 


- ment was that they had not been granted 


for serviees rendered to the British Govern- 
ment, 

With all deference I find myself unable 
to agree with the deoimion given in the 
ease mentioned above. Sestion 11 of Aet 
XXIII of 1871 provides that no pension 
granted or sontinued by Government on 
politieal considerations or ôn assount of 
past services shall be liable to attachment. 
Apparently the eonjunetion "or" was 


(1) 92 P. L, R. 1904, 
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overlooked by the learned Judges in giving 
their judgment in the ease of 1904, It 
is clear from section ll of the Aot that 
a pension granted ‘on political considera- 
tions is exempt from attashment, whether 
. or not it was granted on assount of services 
rendered. 

The word "pension" is not defined in 
the Ast, but in Kerar Hussain v. Mustafa 
Hussan (2) it ia stated on page 315* that 
ordinarily spesking, "pension" involves the 
idea of a fixed periodical  allowanee or 
stipend and that an assignment of land 
revenue may or may not be a pension, 

The appellant's jagir income appears to 
be a pension and the jagir was undoubted- 
ly granted on politieal sonsiderations. I 
hold, therefore, that the money is exempt 
from attachment and does not vest in the 
Reseiver of the appellant’s estate. 

I aesept the appeal and set aside the 
order of the lower  Couct, The appellant 
will pay his own oosts in this Uourt. 


Appeal accepted, 


(2) 26 Ind. Cas. 74^; 86 P. R. 1914; 288 P, L, R. 
1915; 206 P. W. R. 1914. 
KPage of P, R. 1914,—[| Ed. ] 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Seconp OrvıL Appeal No, 232-B or 1919, 
September 11, 1920.. 
Present:—Mr. Maonair, A. J. C. 
. VYANKATESH —PLAINTIFF— ÁPPELLANT 
versus 
GANESH AND OTHERS—DRFENDANTS— 
RESPONDENTA, " 
Evidence Act (P of 1872), s. 91, applicability of, 
io agreement to sell —ÀAgreement not produced —Oral 
evidence to prove agreement inadmissible, 


^ 


Section 91 of the Evidence Act applies to an 
agreement to sell, and it excludes oral evidence.of 
such an agreement as well as of what took place 
when the agreement was made to prove the agree- 
ment when it has been reduced to writing, and the 
instrument is not produced. [p. 897, col. 1.] 


Appeal against the deoree of the Ad. 
ditional District Judge, Akola, in Civil 
Appeal No. 34 of 1919, déeided on 24th 
Mareh 1919. 
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Mr. M. Gupta, for the Appellant. 

Messrs, M. R. Dicit and M. .V. Joshi, for 
the Respondents. 

JUDGMENT,—The fasts necessary for the 
decision of this appeal may be stated shortly. 
The plaintiff entered into a eontraet with de- 
fendant No. 2 on lth January 191", but 
agreed to relinquish his rights if Mr. Ohande, 
defendant No. 3, should agree to ptivehase the 
interest of defendant by the evening of that 
date. The lower Courts have held that Mr. 
Chande did agree on 13th January 1917 to 
purohase the defendant's land. 

In appeal if is urged that sinee the 
alleged agreement of sale between defendant 
No. 2 and Mr. Chande was redused to 
writing, oral evidense addused in proof of 
the said agreement was inadmissibls, The 
lower Appellate Court in paragraph No. 13 of 
ila judgment held that, as the terms of the 
agreoment of sale to defendant No. 3 were not 
in dispute, the existence of the agreement 
eould bs proved by oral evidenee, I think 
this finding is ineorrest. The defenes al- 
legation was that a sontrast had been 
made, There is no admission that this 
contract amounted fo an agreement to 
sell certain land. Without proof of the 
terms, it is impossible to hold that the 
contrast was an agreement to sell land. 

in the present ease the objest of seetion 
OL of the Evidence Aot would be frustrated, 
if the plaintiff were allowed to prove that the 
contrast wasa valid agreement for the sale of 
the land without producing the doeument 
whieh sontuined the terms of the contrast. It 
is eonceivable that the  eontraet may be 
hedged with  eonditions. The land was 
eventually sold to one Wasudeo, who alleges 
that he was the benam:dar of Mr. Chande. 
The learned Judge in firat appeal has 
passed adverse remarks on the oral evidense 


- given by Mr. Ohande. Had the dosument 


evidencing the agreement been put in evidense, 
it is quite possible that the plaintiff might 
have been able to urge that the terms did 
not gonstitute a simple unconditional agree- 
ment to purchase. 


The learned Counsel for the respondents 
attempts to support the judgment on other 
grounds. Ha first urges that section 91 of 
the Hvidenes Ast refers only fo sontrasts 
disposing of property, It has bean held 
that sestion 91 applies toa Pwomissorg Note 
also, I5 appsara to me oelear that the 
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gestion applies to: an agreament to sell. 
He nex! urges that just as evidenses other 
than evidenee of the sontract of tananoy 
ean be adduced to prove that a man is a 
tenant, so in this sase other evidenes san 
be adduoed to prove that there was an 
agreement to sell,- The only other evidense 
prodused is evidenos of what took place 
when the agresment was made. Ib is 
obvious that section 91 exeludes such evi- 
dence, 

It is lastly urged that respondents should 
not be allowed to tender the doeument 
evidensing the contrast. The respondent in 
question, Mr. Chande, is a Pleader, His 
conduet in the witness-box has given rise 
to adverse somment. He did not choose to 
put in the dosument. He must be supposed 
to have known that he sould not offer oral 
evidense. [n first appeal he did not proffer the 
dosument. His motive may have been to essapa 
payment of duty and penalty: or he may 
have known that production of the document 
would enable the plaintiff to raise the ques- 
tion whether the astual agreement was susah as 
was sontemplated by the plaintiff when he 
made the agreement eoncerning tha relinquish- 
ment of his rights, I sonsíder that the 
respondents eannot be allowed to proffer 
the dosument now. r 

The deoree of the lower Appellate Court is, 
therefore, set aside and the oase is remanded 
to the lower Appellate Courb for a fresh 
decision on the merits. Costs in this Court 
will be costs in the suit. 

Case remanded. 


PATNA HIGH. COURT. 
APPEAL FROM ORIGINAL ORDER No, 27 or 1920, 
April 28, 1921, 
Present:—Mr. Justise Das and 
Mr. Justice Ross. 
Babu SHASHIBHUSHAN KUMAR AND 
OTHERS — PETITIONERS —- APPELLANTS 
CErSuE 
Babu DWARKA PRASAD MARWARI 


AND OTHERS——OPPOSITE PaRTY——RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XVR, 
vr. 2, 3—Adjournment, application for, refusal of— 
Procedure, 


$7 l 


* 
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Where plaintiff's application for an adjournment 
in order to produce his evidence was refused and 
he withdrew from the case, and the Court record- 
ed the defendant’s evidence and dismissed the suit 
ad Order XVII, rule 8, of the Civil Procedure 

ode : 

Held, that when the plaintiff withdrew from the 
case, the Court should have proceeded under rule 2 
of Order XVII and should not have called upon 
the defendant to produce his evidence ia order to 
give itself jurisdiction to proceed under rule 3 of 
Order XVII. [p. 898, col. 1.] 

Where thera are materials on the record on 
which the Oourt can decide the case, the matter 
falls properly under rule 8 and not under rule 2 
of WEE XVII of the Civil Procedure Code, [p. 898, 
col, I. 


Appeal from an order of the Subordinate 
Judge, Bbagalpur, dated the 5th January 
1920, 

Messrs, Sultan Ahmed and Nersu Narayan 
Sinha, for the Appellants, 

Mesara. Kulwant Sahay, D. N. Strear and 
Jagannath Prasad, for the Raspondents, 

JUDGMENT, 

Das, J.—This is an appeal from the order 
passed by the learned Subordinate Judge 
of Bhagalpur on the Sth January 1920, 
refusing to restore a suit whieh was die 
missed by him under Order XVII, rule 3, of 
the Civil Prossdure Code. The applisation 
was made under Order IX, ruls 9, The 
learned Subordinate Judge thought, in the 
firat plase, that an applisation under Order 
1X, rule 9, was not maintainable inasmueh as 
he had proeseded under Order XVII, rule 3. 
In the s$sond plaes, after examining the 
ciraumstanses diselosed in the ease, he eame 
to the sonslusion that no sufficient aauss was 
shown by the petitioner entitling him to 
an order for restération of the suit, 

I will first deal with the question of law 
raised, The order sheet shows that on 
the 10th November 1919 the plaintiffs 
applied for adjournment of the suit which 
was refused by the learned Subordinate 
Judge, The order sheet then resords the 
following order: “the ease is opened. The 
plaintiffa apply for one day's adjourment 
to produse witnesses. I grant this short , 
adjournment on the distinet understanding 


- that the witnesses must be produced at ll 


à.M. to-morrow,” Then on the lith Novem. 
ber 1919 the order sheet recorda the 
following order: “the defendants are ready. 
The plaintiffs apply for time for two days 
with a wire attached to the spplieation, I 
do not seb why I shall grant this time 
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A party cannot be allowed to take his own 
ehoiee and produse evidence when he shooses 
to do so, There is no justifisation for the 
plaintiifs not being ready with witnesses 
in this old suit. I. rejeot the petition as 
groundless.’ Then it appears from the order 
sheet that the ease was taken up, the Pleader 
for the defendants opened his ease and 
ealled certain number of witnesses, after 
whish ihe learned Subordinate Judge 
delivered judgment dismissing the suit with 
eogts, The question arises: were the sireum- 
: stanses aneh whieh entitled the learned 
Subordinate Judge to ast under Order XVII, 
rule 3, of the Code ? 

Order XVII, rule 3, runs as follows :— 
"Where any party to a suit to whem time has 
been granted fails to produse his evidence, or 
to caure ihe attendance of his witnesses, or 
to perform any other act necessary to the 
further progress of the suit, for which 
time has keen allowed, the Court may, 
notwithstanding sueh default, proeeed to 
dsojide the suit forthwith.’ The learned 
Government Àdvoeale, appearing for the 
“appellant, argues that he had no jurisdistion 
to ast under rule 3 but that he shonld have 
proseeded under rule 2, whieh runs as 
follows :— Where, onany day to whieh the 
hearing of the suit is adjourned, the parties 
or apy of them fail to appear, the Court may 
proseed to dispose of the suit in one of the 
modea direated in that behalf by Qrder IX or 
make sueh other order as it thinks fit,” 

Now in my view the esse was one under 
rule 2 and not one under rule 3, There 
must be some differenee, between rule 2 and 
rule 3, and the difference seems to be this: 
that when there are materials on the record 
on which the Court ean deside the ease, the 
matter falls properly under rule 3 and not 
under rule 2. In this ease I will assume 
that the plaintiffs! Pleader opened the case; 
but he did not sal] any evidense but with- 
drew from the suit. It is true that the 
learned Subordinate Judge  proeeeded to 
resord  evideree salled on behalf of the 
defendants, but then he had no business 
whatever to adopt this sourse, If neither 
party adduced evidence the suit on the 
pleadings would: fail, and, therefore, it was 
wholly unnecessary for the learned Sub- 
ordinate Judge to direet the defendants to 
produce their evidenee. 
, that he ealled upon the defendants to prodüee 
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It teems to me - 


| 
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the evidenee in order to give himself jurisdio- 
tion to sot under rule 3. In my view the 
ease fell under rule 2 and he should not have 
ealled upon the defendants to adduae evidenee 
inthe ease, My aonolusion is supported by 
the desision of Mookerjee, J,, in the ease of 
Martannissa v, — Bamkalpa GQoratn (1). 
The first point urged on behalf of the appel- 
lant must, therefore, prevail. 

The second point is one of fast, namely, 
was there suffieisnt cause entitling the plaint- 
iffs to an order for restoration P The sase 
of the plaintiffs was that one of the plaintiffs, 
Madan Mondal, was illand his Karpardaz, 
Ramdhari, was in Patna High Court, The 
learned Subordinate Judge says that Madan 
Mondal was only one of numerous plaintiffs 
and that there was no reason whatever 
why the others should not have been in 
Court to prosesute the suit; but then it may 
well be that Madan Mondal was looking 
after the suit and that it was nesessary for 
him to personally prosecute the same, The 
learned Subordinate Judge thought that the 
ease was an old one and the plaintiffs were 
not entitled to any indulgence, but I am 
not prepared to admit that the oase was an 
old one. The suit was filed on the 14th 
November 1918 and he dismissed it for 
default on -the llth November 1919, The 
applisation was for two days! time, and if 
he had granted the adjournment which was 
asked for by the plaintiffs, he could bave 
disposed of the suit within a year of its 
institution. I «annot, therefore, regard the 
suit as an old one on the lith November 
1919. The other ground assigned by the 
is that “the 
plaintiffs were never ready before." I have 
earefully gone through the order sheet, and 
it certainly does not support the sonelusion 
of the learned Subordinate Judge. For 
instanee, I find that on the 14th May 1919 
ihe ease was adjourned to the 25th June 
1919 on the applieation of both parties. 
On the 25th June 1919 it appears that the 
plaintiffs were ready to proeeed with the 
guit, but that the Court was otherwise 
engaged and adjourned it to the llth August 
1919, It is perfeetly slear that the plaint- 
iffs were ready to proseed with the suit 
on the 25th June, On the llith August 
1919 the plaintiffs applied for adjournment, 


£1) 84 0, 286; 5 C, L. J. 260. 
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but beeause they applied for adjournment 
on the llth August 1919, it does not follow 
that the plaintiffa were never ready before. 
The order sheet shows that on the 25th June 
they were ready, and willing to proceed with 
the suit. Having eonsidered the whole 
matter very oarefully I have some to the 
sonelusion that the learned Subordinate 
Judge should have granted two days’ time. 

We set aside the order of the learned 
Subordinate Judge and restore the suit, The 
learned Subordinate Judge will fix a date 
peremptorily for the disposal of the suit 
and will dispose of it on the date fixed by 
him. 

The appellants must pay the sonta of the 
respondents both in this Court and in the 
Court below, and the sosts must be paid on 
or before the date fixed by the learned 
Subordinate Judge for the disposal of the 
suit. 

Hearing fee in this Court Rs, 64. 

Ross, J.I agree. 


. 


Order set aside, 


CALCUTTA HIGH COURT. 
Letrers Parent Arrear No, 99 or 1919, 
May 18, 1920. 
Present :— Sir Asutosh Mookerjee, KT., 
Asting Ohief Justiee, and Justise Sir Ernest 
l Fleteher, Kr, 
HARAN CHANDRA BARAI 
AND OTHERS— P LAINTIFF8—ÅPPELLANTS 


versus 
HARI CHARAN BARAI AND 


OTHERS—DEFENDANTS— RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), Sch. III, 
Art. 8, applicability of— Grant of new lease by land. 
lord im favour of new tenant, whether involves disa 
possession of old tenant by landlord—Suit by old 
tenant against new tenant to recover possession, whe- 
ther governed by special rule of limitation—Limita- 
tion, 


Article 8 of Schedule III to the Bengal Tenancy 
Act can be made applicable only where the dis. 
possession has been effected by the landlord. The 
Articole also applies where the dispossession has 
been effected, not by the landlord personally, but 
by anagent acting within the scope of his autho- 
rity. [p. 900, col, 1. 

The grant of a lease by a landlord to a new 
tenant doos not necessarily involve dispossession 
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of the old tenant by the landlord, although the 
actual ouster may have been effected by the lessee. 
The grani of the lease by the landlord is not 
equivalent to the landlord having a hand in the 
ouster. [ p. 900, col. 1.] 

Ranijulla v. Ishab Dhali, 29 C. 610 (F, B.) 80. 
W. N. 702, approved. 

Plaintiffs, who were occupancy ratyats, were dis- 
possessed from their holding by the defendants on 
the strength of a settlement which they had ob. 
tained from the landlord. In a suit by the plaint- 
ifs to recover possession of the holding it was not 
found that the defendants were authorised by the 
landlord to oust the plaintiffs : 

Held, that Article 3, Schedule IIT, to the Bengal 
Tenancy Act had no application to the case and 
that the suit’ was governed by the 12 years’ rule of 
limitation, [p. 907, col. 1.] 


Appeal against the deeree of Mr. Justiee 
Newbould, dated the 25th of April 1919,in 
Appeal from Appellate Desres No, 2106 of 
1917, 

Babus Hemendra Nath Sen 
Ohandra Shome, for the Appallants, 

Babu Trailakhya Nath Ghose, 
Respondents. 


and Gopal 
for the 


JUDGMENT. : 
Mooxersexr, Acre, O. J.—This is an appeal, 
under elanse 15 of the Latters Patent, from 
the judgment of Mr. Justiee Newbould in a 
suit for reanvery of possession of land on de- 
slaration of title. 


The plaintiffs slaimed to recover possession 
of the disputed land, on the allegation that 
they wére in possession as oseupanoy ratyais 
and wrongfully dispossessed by the defend- 
ants. The defendants denied the title of 
the plaintiffs and alleged that the land was 
in the ossupatiorf of the landlord, who settled 
it with them. They also pleaded that the suit 
was barred under Artiele 3 of the Third 
Sshedule to the Bengal Tenaney Aot, The 
QOourt of first instanse dismissed the suit as 
barred by limitation, 


Upon appeal the Subordinate Judge held 
that the alleged title of the plaintiffs hed 
been established and that the spesial rule of 
limitation was not applidable, inasmueh aa 
the dispossession was not by the landlord, 
On sejsond sppsalto this Court, Mr, Justise 
Newbeuld has reversed that desision and haa 
restored the deorse of the: primary Court. He 
has held that as the defendants had obtained 
a settlement from the landlord, the disposses- 
sion must be taken to be an ast of tha 
landlord, and that, iu this view, the spacia] 
rule of limitation is applicable, Weare of 


900 . 
HARAN OHANDRA 0. HARI CHARAN, 


opinion that this eonelusion oannot possibly 
be supported. 

Artisle 3 of Seehednle III to the Bengal 
Tenancy Aast provides that a suit to reeover 
possession of land elaimed by the plaintiff as 
a ratyat or an under-ratyat must be instituted 
within two years from the date of dispossen- 
sion. It willbe notised that the third column 
of this Article does not speeify the person by 
whom the dispossession had been made, but 
it is olear that as this provision is found ina 
Statute whish amends and consolidates enaat- 
ments relating to the Law of Landlord and 
Tenant, the Article aan be made applisable 
only where the dispossession has been effested 
by the landlord. On first principles, it fur- 
ther follows that the Articole also applies 
where the dispossession has been effected, not 
by the landlord personally, but by an agent 
aeting within the scope of his authority. 

On behalf of the respondents, it has been son- 
tended (hat this view is Ineonsistent with the 
decisions in Ohintamont Sahu v. Upendra Nath 
n Bheha Singhv, Nakchhed Singh (2), Rakhit 

ahanta v. Puddo Bauri (8) and others. The 
position hasbeen sought to bs maintained before 
us thatthe grantof a lease by a landlord toa 
new tenant necessarily involvesd is possession by 
the landlcrd, slthough the actual ouater may 
have been effected by the lessee. In our opinion, 
this view is notsupported by the deoisiors 
that have been mentioned. In the sare of 
Ohintamont , Sahu v. Upendra Nath (1), it 
appears that the defendante, who were under- 
tenants in occupation of the land, had been 
indueted into the land by „tbe agents of the 
landlord. This olearly showr that the dis- 
possession was an act of the landlord, In the 
ense of Bheka Singh v. Nakchhed Singh (2), it 
appears that the landlord himeelf was a 
party to the litigation, and the finding of the 
Court was that the disposeession kad been 
effected by the servants of the landlord. 
Oonsequently, this decision only shows that 
the Article applies to oases where the act is of 

*the landlord hiniself or of a person who has 
acted under his authority. In Rakhit Mahanta 
v. Fuddo "Bauri (3), the landlord was à party 
to the suif, ard it is stated that he had 
employed the new-tenants to dispossess the 
plaintiffs, "There deoisiops, consequently, do 


(1) 40. W. N, 326. ° 
(2) 24 C. 4€; 12 Ind. Dec. (xN, s ) 692, 
(3) 9 C. W. N. 54, 
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not support the contention of the respondents. 
On the other hand, the desision of the Full 
Beneh in Rontjulla v. Ishab Dhali (4) shows 
that the grant of a leare by the landlord is 
not equivalent to the landlord having a band 
in the onster. We observe that the Fall 
Beneh overruled tbe earlier deoision in Hara 
Kumar Nath v. Sheikh Nosaruddin (b), where 
it had been held that if a landlord resognis- 
ed the dispossessor, after the dispossession 
had been effected, the diesposeession might be 
treated as an not of the landlord. It was 
pointed out that such retrospective effect 
sould not be given to the resognition by the 
landlord. 

Reliance has also been placed on behalf of 
the respondents upon the desision in 
Aminuddin Munshi v, Ulfuéunnissa Bibi (6), 
whieh was followed in Fani Bhusan Sarkar v. 
Pulin Chandra Mandal (7) and Natis Ohandra 
Basu v. Nittya Gopal Haldar (8). These 
osser, however, are distinguishable. There 
the question for consideration waa whether a 
landlord, who has purchased a holding, in 
execution of a desree for rent and as pur- 
chaser has taken possession of the holding, is 
to be treated as landlord or as exeontion 
purchaser ; in otber words, the question was, 
if a landlord had an additional eapasity, 
namely, that of execution purchaser, what 
should ke regarded as his governing Statute. 
It was ruled in the three aases mentioned that 
the disposserzsion in such an event should be 
sonsidered as an aot of the dispossessor in 
his eharaoter as landlord, Upon this point, 
the cases do not lay down a uniform rule 
! Abhoy Ohurn Mookerjee v. Sheik Titu (9), 
Brojo Kishore Mahapatra v. Saraswati Dassi 
(10, Mahomed Khalil v. Hirendra Nath 
Bhattacharya (11)]. But, in any evant, that 
prinoiple obviously eannot apply to the siroum: 
stances of the present oase. Ib may further be 
pointed out that the desision in Durgapada 
Panja v. Bhusan Ohandra Ghose (12) shows 


(4) 29 C. 610 (E. B. 6 C. W. N, 702. 

(5) 40. W. N. €65. . 

(6) 8 Ind. Cas. 8317; 18 C. W. N. 108; 90, L.J. 
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(7) 85 Ind. Cas, 888; 21 C. W. N. 976. 
(5) 40 Ind. Cas. 419; 21 C. W. N. 978, 
(9) 20, W. N. 176. 

(10) 6 O. W, N. 388, 

(11) 6 C. L. J. 650, 

(12) 80 Ind. Cas. 388; 21 C, W. N. 878. 
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that the view set out above is open to 
eompnent and consideration; there the pur: 
shaser was not the landlord himself but a 
stranger, and the sontention that the person 
who had purehased at the instanes of the 
landlord was entitled to the same privileges 
as the landlord himself, was overruled by 
this Court. These desisions then are of no 
assistance to the respondenta and they hava 
to fall baoek upon the words of the Statute. 
Those words have to be stristly construed, as 
repeatedly pointed out in resent desisionsof 
this Court, whioh disapprove of the extension 
of the prinsiple of sonstrustive dispossession. 
Sonatan Sheikh v, Ohaku Sheikh (13), Basanta 
Kumart v, Nanda Ram (14), Kedar Nath 
Mondal v.  Mohesh Chandra Khan (15), 
Panchoo Kapaki vw. Jajneswar Mahi (16), 
Rudra Narain v, Natabar Jana (17). What 
then is the position of the defendants ? They 
have no doubt obtained a settlement from the 
landlord, but it is not found that they were 
authorized by the landlord to oust the plaint- 
ifs. Indeed, that was not and sould not 
be their ease. Their allegation wasthat the 
plaintiffs had no title and were never in 
possession, Consequently, they sould not set 
up the theory that the plaintiffs were in 
possession lawfully, and that the defendants 
were granted a settlement by the landlord 
with the objest of turning them oub of 
possession, There is thus no room for the 
application of Artisle 3 of Sehedule III to the 
Bengal 'Tenansy Act. The Subordinate 
Judge rightly held under the cirenmstanass 
that the suit was governed by the twelve 
years! rule of limitation, and his judgment 
should not have been reversed by this Court. 

The result is that thisappeal is allowed, 
the deeree made by Mr. Justice Newboald 
set aside and that of the Subordinate Judge 
restored with eosts both here and b3fore Mr. 
Justice Newbould, 

FrükrOBER, J,—1 agree, 

Arpeal allowed, 

(13) 3 Ind, Cas. 398; 10 C. L, J, 89. 

(14) 20 Ind. Cas, 850; 18 O. L. J, 88; 17 0, W. 
N. 1149. 

- (15) 46 Ind, Cas. 787; 28 O. L. J. 216, 
(16) 58 Ind. Cas, 844; 82 LO, Ta. J. 9. 


(17) 21 Ind. Cas. 431; 18 0, 83; 410,53; IS 
0. W. N. 353, 


'" defendant 


INDIAN OASES, | "* ol 


MADRAS HIGH COURT. 

APPEAL aGalnst Orne: No. 155 or 1917. 
September 14, 1920. 
Pregenti—Justios Sir Abdur Rahim, Kr., and 
Mr, Justiee Odgers. 

OHINNA VELLAYAN aiias CHINNA 
KARUPPAN OHETTY (nzonasep) 
AND ANOTHER —Às831GNEE, PLAINTIFF 
AND HIS LEGAL REPRESENTATIYZ— ÁÀPPELLANTS 
versus 
MUTHAYYA CHHTTY AND OTHERS— 


DarespAxNTS — RESPONDENTE. 
Limitation Act (IX of 1908), s. 15, Sch I, Art. 182, 
Expl. (1)—Joint decree against several judgment. 
debtors Stay of enecution against one, whether saves 
limitation against all — Time, computation of. 


Where, in case of a decree passed jointly against 
several judgment-debtors, execution is stayed 
against one of them, the decree-holder is entitled 
to exclude the period of stay in computing time 
for executing the decree against the others. Lp. 902, 


col, 2.] 

Appeal against the orderof the Court of 
the Subordinate Judge, Ramnad at Madara, 
dated the 17th January 1917, in Exesution 
Petition No. 79 of 1916, in Original Suit 


No, 210 of 1903. 


FAOTS appear from the judgment. 

Mr. P. 9, Vatdyanatha Aiyar, for the Appel. 
lants.— The exesution applisation is in time, 
The period during whioh execution was stayed 
by order of Court as against the first defendant 
saves limitation as against the other defend. 
ants alao. That period has to be exeluded in 
somputing time. Seation 15 of the Limita- 
tion Act and Explanation 1 to Artiola 182 sup- 
port this position, “The prior application for 
exeaution was intime at least against the first 
Tbe right to execute the deeress 
against the other defendants was kept alive, 
Sse Harendra Lal Roy Ohowdhry v. Sham Lal 
Sen (1), Subramanya Ohetitar v. Alagappa 
Ohetttar (2) and Baradg Kinkar Ohowthury 
v. Nabin Ohintra Datta (3). 

The respondents were not represented. 


JUDGMENT —There ware sevaral judg. 
ment-debtors in this oasa. The lwar Qourt haa 
held that the appliaation for exesution, dated 
30th August 1913, was not barred a3agaiinst 
the first-defendant, beeause the desrae against 
him was suspended between the 23rd Augast 


(1) 27 C. 210; 14 Ind. Deo. (N. s.) 139. 

(2) 80 M, 2683, 2 M. L, T 189. 

(3) 4 Ind. Cas, 408; 11 Q. L. J. 8$ 14 O, W. N, 
465, . 
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1910 and 10th September 1910 and if the 
period between these two dates be deducted, 
then the applieation of the 30th August 1913 
was within three years of the prior appli- 
sation, that is, of the 16th August 1910. But 
the Subordinate Judge has held that, so far aa 
the other judgment-debtors are sonserned, 
the applieation of the 30th August 1913 was 
out of time and, therefore, the present 
application dated the 26th February 1916 
was barred, 

It is eontended onthe strength of seetion 
15, and Artiele 182, Explanation (1), of the 
Limitation Ast that, as the application for 
exesution of 1913 wasin time as against the 
first defendant, it must be held to be effective 
as against all the judgment-debtors. Ses. 
tion 15 says: “In somputing the period of 
limitation preseribed for any suit or appliea- 
tion for the exesution of a desree, the 
institution or exeeution of which has been 
stayed by injunotion or order, the time of the 
«ontinuanee of the injunstion or order, 
the day on whish it was issued or made 
and the day on whioh it was withdrawn, 
shall be exeluded.” And the last part of 
Explanation 1 to Artiolo 182 says: ' But 
where the deeres or order has been passed 
jointly in favour of more persons than one, 
. Bueh applieatiop, if made by any one or more 
of them, or by his or their representatives, 
shall take effest in favour of them all,” As 
‘regards sestion 15 it is sontended that any 
stay of the exeeution of the dearee as against. 
one of the judgment.debtors amounts fo a 
stay of the exeontion of the entire decree, 
besause the desres is jointly against all the 
defendants and the deeree. holder, therefore, is 
entitled to realise his deeree from any of them, 
‘if he so shooses. The language of sestion 15 is 
- very general, but the language of Article 182, 
Explanation (1), i& more olear and explieit. 
In applying the Explanation to the fasts of 
this ease, we have to see whether the 
previous applisation was in aesordanee with 
the law as laid down in Harendra Lal Roy 

Ohowdhry v. Sham Lal Sen (1), It is contended 
that it was in aesordaneo with law, inasmush 
as if was in time at least as against the first 
defendant. That being so, it bas been ruled 
‘in this Court in  Subramanay Chetitar 
Alagappa Oheitiar v. (2), a ease the 
fasts of  whieh were simildr to the 
fasts of thia oase, that the etfieat of the 
application against some of the joint 
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deoree-holders would be to keep alive the 
right to exesute the desree against all of 
them. It was held in that ease that where 
a deeree awards mesne profits against A and - 
B jointly and eosts jointly against 4, B and 
O, an applisation to exeeute the deeree for 
mesne profits against A and B keeps alive the 
right to execute the deeree for sosts against 
O under part 2 of paragraph 2, Explanation 
lto Artisle 179 of Sehedule 1T to the Limita- 
tion Ast, corresponding to the latter part of 
the First Explanation to Artiele 182 of the 
present Act. This desision appears to have 
been followed in the High Court of Calautta 
in a oase reported as Barada Kinkar 
Chowdhury v. Nabin Ohandra Datta (3). We, 
therefore, hold that the sapplieation was 
not barred. 

The order of the Subordinate Judge is set 
aside and the application will be remanded 
to him for disposal aesording to law. Costs 
will be sosts in the sause, 

It is unfortunate that in this ease we had 
not the advantage of hearing any argument 
on behalf of the respondents who did not 
appear before us. 

M, O. P, 

Appeal allowed. 


PATNA HIGH COURT. 
Appeal FROM ORIGINAL Osper No, 81 
oz 1920. 

April 22, 1921, 
Present: —Mr, Justiee Das and 
Mr, Justiee Ross. 

Ms. W. H. BURTON, MANAGER or 
BARABHUM ENOUMBERED ESTATES 
—JupneurxT-DEBTOR—ÀPPELLANT 
t6ersus 
MIDNAPUR ZAMINDARY 00., LTD., AND 


ANOTRER— DEORER- HOLDERS — RESPONDENTS, 

Bengal Incumbered Estates Act (VI of 1876), ss. 3 
(thirdly) (b), 5, 6—Decree against Manager-—Attach. 
ment, validity of—Notice of claim, whether neces- 
$araj, 


Section 8 (thirdly) (b) of the Bengal Inoumbered 
Estates Act does not apply toa decree obtained 
against the Manager of an incumbered estate, [p. 903, 
col, 1.] 7 i 
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The holder of a decree against the Manager of an 
incumbered estate is not required to notify his 
claim to the Manager under seotions 5 and 6 of 
the Bengal Incumbered Estates Act. [p. 908, col. 2.] 


Appeal from the order of the Subordinate 
Judge, Manbhun, dated the 20th Mareh, 1920, 

Mr, Kulwant Sahay, for the Appellant. 

Messrs, Manuk and S. N. Palit, for the Re- 


spondents. 
JUDGMENT, 

Das, J.—This appeal somes before us from 
the order of the learned Subordinate Judgs 
of Manbhum, dated the 20th Marsh 1920, 
and arises out of an applieation for exesu- 
tion by the respondents desree-holders 
against the appellant, whois the Manager 
of Barabhum Enoumbered Estates, The 
learned Subordinate Judge has allowed 
execution to proseed, 

Three questions have been argued before 
us, and in order to appreeiate these argu- 
ments, it is nesessary to deal with sertain 
antesedent fasts. It appears that the Estate 
eame under the operation of the Eneumber- 
ed Estates Ast in 1890, and on the 29th 
June 1890 the Manager of the Estate under 
the Eneumbered Estates Ast granted a 
paint lease to the Midnapur Zamindary 
Company, the respondents before us. On 
the Ist Oetober 1905 the estate was released 
from the operation of the Act. On the 
14th August 1906 the proprietor of the 
estate brought a suit to set aside the 
patni. On the 25th November 1907 the 
learned Subordinate Judge who heard the 
suit dismissed it with sosts. Then there 
was au appeal by the proprietor to the 
Caleutía High Court. Pending that appeal 
the proprietor brought a sunit for patni 
rent against the Midnapore Zamindary 
Company. He obtained a deeree for a 
large amount, but the desree provided that 
exesution should be stayed till the disposal 
of -the appeal then pending in the Oaleutta 
High Court. The Oalautta High Oourt 
dealt with the appeal and dismissed it with 
costa on the 20th April 1910. The proprietor 
then appealed to the Privy Oouneil aud 
gave the deeree whieh he had obtained 
against the Midnapore Zamindary Company 
as security for ooste, On the 25th June 1913 
the estate again eame under the operation 
of the Eneumbered Estates Ast. The Manager 
appointed under the Ast was added as 
a party appellant to the appsal pending in 
the Privy Oouneil, which appeal was 
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dismissed by the Privy Couneil with eosts 
on the 9th June 1915. It is the deeres 
of the Privy Couneil whish is now being 
executed by the Midnapore  Zamindary 
Company against the appellant. 

Now the first point that has been argued 
before us is that the proper  prosedure 
was to lay the slaim before the Manager 
under sestions 5 and 6 of the Ast. The 
argument is that onee the estate somes 
under the operation of the Aet, you eannot 
levy exeeution against the estate but must 
adopt the proeedure whieh has been laid 
down in the Act. That prosedure is des- 
eribed in seetions 5 and 6 of the Aot. 
It is not neeessary to set out those seetions 
ful in this judgment, but it is sufficient 
to state that the Act lays down thatevery 
person having a elaim against the holder 
of the property should notify the same 
in writing to the Manager within thres 
months from the date of the publieation 
of the order vesting in the Manager the 
management of the property, and if the 
claim be not notified in the manner 
direeted in the Aet to the Manager, suoh 
debt shall be barred. I have no doubt at 
all that if the Midnapore Zamindary Oom- 
pany had sought to exeeute the desree as 
in the Oaleutta High Court, 
sestions 5 and 6 would be a somplete 
answer to sush exesution, but the deeres 
whish itis now seeking to exesute is the 
desree of the Privy Oouneil. It is a 
deeree,.not against the proprietor of the 
estate, but against the Manager of the 
estate. Mr. Kulwant Sahay, on behalf of 
the Eneumbered Estate, argues that the 
debt was ereated by the deeree of the 
Subordinate Judge and also by the deerea 
of the High, Court, and that it is that 
debt whieh the Midnapore  Zamindary — 
Company is sesking to  enfores in these 
exeeution proeeedings. The answer to thia 
argument is that the debt ‘which was 
areated by the deeree of the Subordinate 
Judge merged in the deesree of the High 
Court, and the debt whieh was sreated by 
the desree of the High Court has now 
merged in the deeree of the Privy Counsil 
whieh is being enforsed, not against the 
holder of the estate, buf against tha 
Manager of *the estate, Mr. Kulwant 
Sahay doss not sama within sestian 5 or 
6 of the Ast, 
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. The next argument is that attachment 
of the estate is barred under  a&eotion 
3, clause 3, of the Aot, That olauge pro. 
vides (redding it with the opening words 
of the sestion) that "on the publisation of 
an order under asestion 2 of the Aot, 
the property of the proprietor shall be 
exempt from attashment or sale under 
all prosesses, exeoutions and attachments 
for or in respest of debts due by the holder 
of that estate except for or in respest of 
debts due, or liabilities, inaurred to Govern- 
ment," The answer to this argument 
again is that ab the present moment there 
are no processes, exeoutions or attachments 
pending in the QOourt below for or in 
respest of any debt due by the holder of the 
estate. It would indeed be remarkable if 
the Manager of the estate sould sarry on 
an expensive litigation and then say, when 
efeated, ‘you sannot execute your deorse 
for eosts against the estate." 

The last argument that has been ad- 
vaneed before us is one of estoppel. Now 
it will be remembered that the proprietor 
oblained & deoree for paint rent against the 
Midnapore Zamindary Company and he 
assigned that deeree as sesurity for sosts in his 
appeal to the Privy Counsil. After the disposal 
of the appeal in the Privy Counei], the pro- 
prietor sought to enforce the desree for patai 
rent obtained by him against tle Company. 
This Court held that that deseree was barred 
by limitation. Mr. Kulwant Sahay now 


urges that there is some sort of estoppel 


whioh prevents the Midrapore Zamindary 
Company {rom urging that the appellant 
is not entitled to olaim an equitable set- 
off in respest of that debt which is now 
held to be & barred debt. Mr. Kulwant 
Sahay further urges that quitg apart from 
the question of gstoppel, he is entitled’ to an 
equitable set-off in respect of that claim. So 
far aa the question of estoppel is sonserned, 
I do not see*how on the fasts if oan possibly 
arise. Nobody asked the proprietor to give 
the -deeree obtained by bim against the 
Midnapore Zamindary Company as seeurity 
for sosta in his appeal to the Privy Counoil. 
He did so entirely at his own risk, 
the aot was entirely his own aot, and f£ 
do not understand how any question of 
estcppel san arise. The question of equt- 
able cet off stands exactiy on the same 
footing. That slaim is now barred and 
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I know of no authority whioh lays down 
that a person is entitled to an equiiable 
set off in respest of a elaim whish nolonger 
subsists. The whole argument is, “4 gave 
this property to you as sesurity for aoats 
and, therefore, I was unable to exeoute 
the dosres until it bəsəma barred by 
limitation,’ The answer to that argument 
is, “We never asked you or invited you 
to give this deeres as sseuriby for 093865. 
Tt was entirely your own choosing and we 
are not responsible for the aonsequensos," 

I would, therefore, overrule all the ob- 
jeations whish haya basn urged bsfore u3 
and dismiss this appeal with sosts, 

Hearing fee three gold mohurs, 

Ross, J.—I agree. 

Appeal dismissed, 


CALOUTTA HIGH COURT. 
~ APPEAL FROM Orper No. 151 or 1920, 
Rute No, 300.M or 1920, 
August 31, 1920, 

Fresent :—~ Mr, Justice Teuuon and 
Mr. Justise Newbould, 
BEHARI LAL SIKDAR AND OTHERS— 
APPELLANTS 
tersus 


HARSUK DASS CHHAKINAL AND OTHERS 


— RESPORDENTS, 

Provincial Insolvency Act (IIT of 1907 , ss. 24, 28, 38 
~— Private arrangement between creditors and insolvent 
for acceptance of rateable amounts from a third party 
in full satisfaction of claim of creditors, whether can 
be recognised in insolvency proceedings after rejection 
of composition scheme—Third party paying creditors, 
whether entitled to be substituted im their place in 
insolvency proceedings—Creditors, whether entitled to 
prove their claims as on date of adjudication—Duty 
of Court to prepare scheme of creditors and debts, 


After an order of adjudication a composition 
scheme presented by the insolvents was refused by 
the District Judge. They then represented to the 
Court that most of their creditors had received 
half their respective dues in full satisfaction of 
their claims from a relative of the insolvents, 
who prayed to be substituted in the place of the 
creditors either for the full amount of the debts 
or for the amount actually paid by him. The 
creditore, however, petitioned the Court, stating that 
they had been induced by false and fraudulent mis. 
representations of the insolvents to accept from 
them half of the principalsums due to them and 
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that the sums so received were in fact the assets 
of the insolvents’ estate. They prayed that on 
payment by them into Court of the said sums 
they should be permitted to prove their claims: 

Held, that in view of the provisions of sec. 
tions 28 and 38 of the Provincial Insolvency 
Act these transactions could not be recog- 
nised in the insolvency proceedings ‘and that 
the petitioning creditors were entitled to prove 
their claims ag they stood on the date of adjudica- 
tion. [p. 908, col. 2.] 

It is the duty of the Court, and not of the 
Receiver in insolvency, to frame a scheme of 
creditors and debts referred to in section 24 of 
the Frovincial Insolveucy Act. Though a report 
from the Receiver may in some cases assist the 
Court, it is for the Court to decide on each olaim 
on evidence, and in case of contest after hearing 
necessary parties. [p 908, col. 2; p. 907, col. J.] 


Appeal against the order of the District 
Judge, 2%Pargunnahs, dated the 17th 
of April 1920, 

Mr. H. D. Bose, Babus Suresh Ohandia 
Talukdar and Nibaran Chandra Samajpat:, for 
the Appellants, 

Sir A. Ohowdhurz, Mr. B. O. Ghose, Dr, 
Sarat Ohandra Basak, Babus Guneda Oharan 
Sen, Bipin Ohunder Bose, Jatis Ohandra Guha, 
Nabadwip Ohunder Shaha, Arun Kumar 
Ghose, Narendra Nath Ohoudhurt, Satya 
Oharan Pal, Janhabt Ohunder Das Gupta 
and Radhika Ranjan Guha, for the Re- 
spondents. 


JUDGMENT. A 

_Tsuxon, J.—This appeal is  dirested 
against an order made by the  Distriot 
Judge of the 24-Pargunnas in the exersise 
of his ineclvency jarisdiction. 

It appears that on the 13th of Maroh 
1919, on-the petition of sertain oreditors, 
the four appellants oarrying on business 
in ec-partnership were ad jadisated insolventr. 
On &presl to this Court the order of the 
Distriot Judge was afirmed on the 25th 
-July of the same year. Meanwhile the 
Receiver appointed under the provisions 
of sestion 18 of the Act had taken steps 
to ascertain and realise the property of 
the insolvente. Certain sales effected by 
‘him notwithstanding the objestions of the 
insolvents were confirmed by the Ocurton 
the 22rd September 1918, 

Then followed on the 30th of January 
' 1920 a petition by the ineolvents submit- 
ting & proposal for a composition. To this 


proposal they appended a list, showing the 


rames of £7 areditcrs (one apparently 
being mentioned twiee over) and the sums 
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(excluding interest) due to each aggregat. 
ing Rs 1,¢3,500. Tha proposal was that 
a relative of the insolvente, one Madan 
Mobun Saha, on taking a mortgage by 
conditional sale of all the ineolvente' pro. 
parties, shonld pay to the ereditors eight 
annas in the rupee in full satisfaetion of 
their claims, It was stated that the 
majority of the oreditors had agreed to the 
proposal, Oa the lat of Marsha mesting 
cf ereditors to eonsider the proposal was 
held, At this meeting were present the 
four insolventa, their relative, Madan Mohun 
Saha (by Pleader), the Ressiver, five only 
of tbe 27 ereditors named in tho petition, 
and a Pleader for Me:srs, Morgan & Co, 
who had proved their olaim against the 
insolvents to the satisfaction of the Reseiver, 
The Heeeiver who had submitted two re- 
ports, dated 9th February and at Marah,, 
and the above six oreditors opposed the 
scheme, and by his order of the 6th Maroh 
the Judge refused to approve of the same. 
No appeal has been preferred against that 
order. e 
On the 13th of Maroh the Reseiver sold 
sertain properties belonging to the insol. 
vents, situated at Bhangs, for a sum of 
seme Rs, £0,0 O. This sale was approved 
by the District Judge on the 12th April, 


Upto this time, no schedule of oreditors 
had been framed under the provisions of 
section 24 of the Aot. This delay may 
have been due in part to the obstruative 
attitude of the irsolvents,- bnt it is olear 
that effective steps for the preparation cf 
the required sehedule should have been 
taken long before the 30th of January 
1920, and of the difficulties that hava 
arisen many are clearly to be attributed 
to tke delay in this essential partioular. 

After the Distriet Jodge’s order refusing 
approval to the prapcee] somposition on 
the 23rd of Marsh, the insolvents repre- 
sented to the Court that of their sredi. 
tors all, but five named in the petition, 
had reeeiv:d from Medan  Mohun Saha 
half their respective dues ine fall aatis. 
faction of their elaims. They prayed that 
tte remaining five ereditors should be 
called upon to prove their alsims and 
shonld thereafter be paid in {nll ont of 
the monies (about Rs, 80,000) then in the 
haunds'of the Heseiver. On sush payment 
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they further prayed that the insolveney pro- 
eeedings should be elosed and they, the insol- 
vents, diseharged, They disputed the elaim of 
Morgan & Oo. On the next following day, 
the 24th of Mareh, Madan Mohun similarly 
represented that 21 oreditors (named in 
the petition) had aesepted payments from 
him in full satisfaction of their olaime. 
He prayed that he should be substituted 
in their plase as a oreditor of the insol- 
vents, and that the debt dueto him should 
be taken either as the full amount originally 
due to the said 21 ereditora or as the sum 
he had aetually paid. "Thereafter on various 
dates ranging from the 25th Mareh to 
Lith April, 15 of the aforesaid 21 ereditors 
presented to the Court petitions, in whieh 
they stated that on or about the 13th of 
February they had been indused by the 
falsc and fraudulent misrepresentations 
of the insolvents to aseept from them 
half «of the principal sums due to them 
and that the sums so  reseived were in 
fast the assets of the insolvente’ estate. 
They prayed that on payment by them 
into Court of the said sums they should 
be permitted to prove their olaims. 

These applications same on for hearing 
before the Distriet Judge on the 12th and 
15th April. He was of opinion that they 
raised the following questions, v?z.— 

(1) whether the 21  ereditors 
entitled to be heard, e 

(2) whether the 21 ereditors were in- 
dueed by fraud and misrepresentation to 
aesopt in full satisfaction the sums paid 
to them, j 


were 


(3) whether fraud or no fraud, the Court — 


should resognize the said asecptanee, 

(4) whether Madan Mohun was entitled 
to be substituted in plaee of the 21, 

(5) whether the money deposited, by the 
21 is to be treated sas the assets of the 
insolvents, returned to Madan Mohun or 
otherwise disposed of, 

. (6) whether Madan Mohun made any 
payment out of his own money to the 21 
ereditors, if so, what amount, 


(7) whether the Reseiver should now 


deslare a dividend; if so, who should 
partisipate. 

He heard the 21 ereditors or sueh of them 
as appeared and thereafter, finding that ques- 
tions 2and 4—6 would involve the taking of 


evidence, proceeded, by the judgment deliyer. 
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ed on the 17th April, to deside only the third 
question. 

He held that the 15 sreditors who had 
deposited or had requested permission to 
deposit in Court the money reeeived by them 
were entitled to prove their elaims on the 
footing that no sush payments had been 
received, that the remaining six ereditors 
who had not made such deposit or petition 
were not entitled to prove, and that Madan 
Mohun was similarly not entitled to prove. 

The insolvents appeal against this order. 
They sontend that the 21 ereditora who, as 
the insolvente allege, had reesived money 
from Madan in full satisfastion should, under 
section 63 of the Indian Contrast Aot, be 
regarded as no longer sreditors, that Madan 
should have been resognized as a ereditor in 
their place and that the five ereditors named 
in the insolvent petition of the 23rd Mareh 
should be paid in full. They sontinue to 
deny the elaim of Morgan and Oo. 

Thus the position taken up by Madan 
(who, though he appeared before the Dis- 
triet Judge, has not appealed) and by the 
insolvents is in effeet that the sums paid 
by him to the 15 or 21 ereditors are loans to 
the insolvents, In view of the provisions 
of sections 28 and 38 of the Aet, it must, wa 
think, be held that these transastions eannot 
be reeognized in insolveney proseedings and 
that the 15 petitioning ereditors are entitled 
to prove their slaims as they stood on the 
date of adjudieation. We may refer in this 
sonneetion to Savin, In re (1) and to Subba. 
rayalu v. Rowlandson (2) and Rowlandson v. 
Ohampion (3). 

The remaining six ereditors, who are said 
to have reseived money from Madan, have 
not appealed against the order debarring them 
from proof. We, therefore, do not interfere 
with that order. 

We, therefore, dismiss this appeal, but we. 
must request the Distriet Judge to proeeed 
without further delay to frame the seheme 
of areditors and debts referred by scetion 
24 of the Ast, We may further observe (see 
geotion 24, and cf. also seetion 26 and see- 
tion 52) that the framing of the schedule is 
the duty of the Court, not of the Heseiver. 


(1) (1872) 7 Ch. App. 760; 42 L., J. Bk, 14; 27 L. 

T, 466; 20 W. RB. 1027. : 
(2) 14 M. 188 at p. 138; 6. Ind. Deo. (N, 8.) 94. 
(8) 17 M. 21 6 Ind, Dec, (N: s.) 14, 
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Though a report from the Heeeiver may in 
some sases assist the Oourt, if is for the 
Court to deside on eaeh elaim on evidence, 
and in ease of sontest after hearing neeessary 
parties (vide sestions 24 and 26). We must 
further point ont that in proeeedings taken 
on notise to the insolyents, Madan Mohan, 
the ereditors and the Receiver, the Distrist 
Judge should now determine whether the 
monies paid to the 15 petitioning ereditors 
were the monies of the insolvents slaimable 
by the Reseiver or the monies of Madan. 

In this appeal the insolvents and the 
roditor respondents will saeh and all pay 
their own costs. The Reseiver will have the 
sosts out of the estate, Pleader's fee 2 gold 
mohurs. 

Let this order and the papers go down at 
onae, 

The eonneeted Rule No. 300-M of 1920 is 
discharged. 

NEWBOULD, J,—I agree. 


Appeal dismissed; 
Rule discharged. 


MADRAS HIGH COURT. 
Civi, APPEAL No, 143 or 1918, 
Oetober 20, 1920. 

Present :—Sir John Wallis, Kr., Chief 
Justise, and Mr. Justiee Sadasiva Aiyar. 
Tan How'suE Rasan RAJESWARA 
DORAI alias MUTHURAMALINGA 
SETHUPATHI AVERGAL—PuarntiFF—- 
APPELLANT 


kg rersus 
S, PONNUSAMI TEVAR AND ANOTHER 


— DEFENDANT S—— RESPONDENTE. 
Limitation Act (IX of 1908), s. 10, applicability 
of—Morigage by trustee —Interest, payment of, to 
.morígagee — Mortgage declared to be breach of trust 
witk notice to morigagee--Swit by beneficiary for 
restitution of amount paid—Limitation, 


Section 10 of the Limitation Act does not apply 
to a suit by a beneficiary under a trust for 
recovery of interest paid on a mortgage created 
by the trustee, which has been declared to have 
been in breach of trust of which the mortgages 
had notice, inasmuch as the payments did not 
become vested in the mortgagee on trust specifical. 
ly for the beneficiaries of the trust, [ p. 908, col, 2.) 
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Appeal against the deeres of the Temporary 
Subordinate Judge, Ramnad at Madura, in 
Original Suit No. 9 of 1917, 

FAOTS appear from the judgment. 

The Advyoeate-General (Mr. Srinivasa 
Atyangar), for the Appellant —Seetion 10 
of the Limitation Aot applies to this ease. 
There is no bar of limitation. The mortgage 
was ereated by the trustee in breash of 
trust, The first defendant, the mortgages, 
had notiee of the breash. In England no 
plea of limitation is allowed in eases of 
breashes of trust. Soar v. Ashwell (1). 

A fresh sause of action aesrued to the 
plaintiff, as benefisiary under the trust, when 
he attained majority. In that view the 
suit is not barred. 

Mr. A. Krishnaswami Atyar, for the Ro. 
spondents.—English desisions should not be 
applied to the fasts of this ease. Even in 
England the bar of limitation eannot be 
pleaded only in ease of breash of an express 
trnat. The Indian Courts are bound by the 
provisions of sestion 10 of the Limitation 
Ast. That seetion does not apply to thig 
case as the payments for interest did not 
besome vested in the mortgages. . 

There was only one eause of aetion for 
plaintiff, that is, on the date of the payments; 
only he sould have sued within three years 
of attaining majority. 

JUDGMENT.—This is an appeal from the 
desree of* the Temporary Subordinate Court 
of Madura, dismissing as barred by limita- 
tion the suit instituted in 1916 by the 
plaintiff, the present Rajah of Ramnad, 
to recover from the defendants sertain pay- 
ments made by the trustee of the estate 
under a trust ereated by the Rajah’s father 
between the yeara 1898 to 1902 by way of 
interest on a mortgage of part of the estate 
ereated hy the trustee in favour of the first 
defendant, a transaction whioh may be taken 
to have been a breaeh of trust by the trustee, 
of whieh the first defendant had notise, It 
is said to follow that the-payment by the 
trustee of interest on the mortgage was also a 
breash of trust and that the first defendant 
having taken these payments with knowledge 
of the breash of trust, the suit is not barred 
by limitation as it somes within the provi. 
sions of sestion lO of the Limitation Aot, 
The learned Advosate.General sited several 


(1) (1898) 2 Q. B. 390; 4R, 602; Q9 L. T. 535; 42 
W. R, 165, i i = 
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English sages to show that the bar of limi- 
tation would not be applied in a similar ease 
in England, but in my opinion those decisions 
have no application in this Court. In matters 
of equitable jurisdiction such as trusts the 
English Courts have never regarded them- 
selves as bound by the Statutes of Limitation, 
and as regards trusts have refused to allow 
limitation to be pleaded as regards breaches 
of express truste, whilst following the analogy 
of the Statute as regards consirustive trusis. 
The application of this rale has been digeussed 
by Lord Justiee Bowen in his well-known 
judgment in Soar v. Ashwell (1), where he 
distinguishes between express and sonstrus- 
tive trusts in the following passage: — 

"An express trust ean only arise between 
the cestui gue trust and his trustee, A 
eonsirue$ive trust is one whieh arises when 
a stranger to a trust already sonstituted is 
held by the Court to be bound in good faith 
and in soussiense by the trust in consequence 
of his sondust and bebaviour. Sush sonduot 
and behaviour the Court construes as involv. 
ing him in the duties and responsibilities 
of a trustee, although but for sush aonduot 
and behaviour he would be a stranger to 
the trust. A constructive trust is, therefore, 
as has been said, ‘a trust to be made out 
by sireumstanoes.’ " 

Here it may be observed that in our own 
Trusts Aot, oonstruotive trusts are not 
treated as trusts, bnt in a supplemental 
Chapter as ‘obligations in the nature of 
trusts,” The learned Lcrd Jusiise goes on to 
show that the English Couris have refused 
to apply the bar of Hmitation on bbe 
analrgy of the Statute in certain oases whioh 
appear to come within his definition of 
sonsiruetive truste, and this is the olass 
of sases on whish the learced Advosate- 
General relicd. That was a matter well 
within their powerr, bat in this cduntry, we 
are bound by the frovisiona of seetion 10 
cf tho Limitation Act, which though founded, 
no doubt, on. the equitable rule as to expreas 
trusts already sited, does nob refer in terms 
to expresa trusta except in the marginal note, 
bulb provides that '" no suie against a person 
in whom property has besame vested in trust 
for any Bpeoifig purpose, or against his legal 
representatives or assigns (not being assigns 
for valuable consideration)” shall be barred 
by any length of time. It is, in my opinion, 
ssapossible to hold. that the payments, which 
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in this ease wera made by the trustse of the 
estate for interest die to the defendant as 
mortgagse undar a mortgages of estate pro. 
porly ereated by the trastes, bsaame vested in 
the mortgages on trust specifically “for the 
bonofisiaries of the trust of whioh the mort» 
gagor was trustees, That was not the 
intention of either party t» ths traagaction. 
On the contrary, the payments wera made as 
lawful debts due to the mortgazse and at the 
most he could only haveinsarrad, with regard 
t» them, obligations in the nature of & 
trast under Ohapter IX of the Indian Trust 
Ast, Seostion 10 has elearly no applisation 
to zeuon a osse, Ib has also bsen eontended 
that the pressnt plaintiff, as bensfisiary under 
the trast deed, acquired a fresh ouse of 
action on attaining majority. We are unable 
to assept this oontention, The oauses of 
action, if any, asorued to the plaintiff on the 
dates of the payments and after attaining 
majority be was bound to sue within the time 
limited by seation 6, The appeal fails and is 
dismissed with eosta. 
M, C. P, 
f Appeal dismissed, 


CALCUTTA H.GH COURT. 
ORDINARY ORIGINAL Civit, JURISDIOTION, 
Saptember 1, 1920. 

Present :—Mr. Justiee Greaves. 


In the matter of AN ATTORNEY, 
Attorney, duty of, to disclose documents—Supple. 
mental affidavit of documents, when to be mude— 
Omission to disclose documents to opponent before 
trial, whether amounts to such dishonourable conduct 
on part of Attorney as would justify investigation by 
Special Bench. 


It is the duty of an Attorney to be extremely 
careful in ascertaining from his client, who has to 
make an affidavit of documents, exactly what 
materials and documents are in his possession, It 
is further his duty, the moment he finds that 
there are documents which have not been disclosed, 
at the very earliest moment to bring these docu. 
ments to the notice of his opponent and give 
him 3 opportunity of inspecting them. [p. 910, cols. 
1 & 2, 

An Attorney for the defendant ina suit pending 
before the Original Side of the High Court, acting 
on the advice of Oounsal, did nob make a supple. 
mental affidavit of documents, nor did he write 
and disclose the existence of these documents to 
the ean before the suit was taken up for 
trial ; 
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Held, that although the Attorney was quite wrong 
in the course he took up, yet it was not such 
dishonourable conduct, on his part, either towards 
his opponents or towards the Court, as would 
justify it in referring the matter to a Special 
Bench for an investigation into the conduct of the 
Attorney. [p. 910, col. 1.] 


Such a step should not be taken, unless the 
Court is satisfied that the question is of such a 
serious nature that it is in the interests of the 
profession as a whole, and of litigantsin general, 
that a full enquiry should be made into it by 
a Special Bench for that purpose [p. 910, col. 1.] 


Mr. T. O. P. Gibbons, Advosate-General 
(with him Messrs, H. D. Bose, H.G, Pearson 
and P. De), for the Applicant. 

Sir Asutosh Ohaudhur: (with him Mr. 5. C. 
Bose), for the Attorney. 

JUDGMENT.—This is an applieation that 
an Attorney, referred to in the papers before 
me, should explain and answer the. matters 
referred to in paragrapbha Nos, 19 and 20 of the 
petition, and] am asked to issue a Rule that 
will go before a Genoh of three Judges, in 
order that the matters now eomplained of 
may be investigated before that Benoh and 
dealt with by the Bensh in such manner as 
seems right to them. 


The questions arise with regard to a suit 
whieh I tried in February of this year and 
with regard to certain reseipts for payments 
madé to dostors which were produced by the 
défense in tha course of the trial before me. 
It appears (hat on the 22nd Angust 1918 the 
guardian for the infant defendant swore an 
affidavit of dosuments on her behalf in this 
suit, The affidavit was undoubtedly pre- 
pared by the Attorney whose eonduot is now 
ealled in question. In paragraph No. 15 of the 
Attorney’s affidavit filed-herein on the 28th 
Auguat 1620, I have some explanation with 
regard to the preparation of that affidavit 
of documents. I should have desired that 
ihat paragraph had dealt more fully and more 
explicitly with the manner in which the 
affidavit was prepared, but I do not think 
that there is any advantage in my adjourning 
this present applisation for the purpose of the 
production of a further affidavit by the 
Attorney onthis point, The affidavit of the 
guardian states what dosuments are in the 
possession and power of the defendant. The 
only doouments that are referred’ to in the 
. gahedule thereto are the cause papers in the 
suit and an objection to produce those is 
made, Paragraph 2 of the affidavit is 
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in the sommon form that you find in’ these 
affidavits, that to the best of the guardian's 
knowledge, information and belief the defend. 
ant bas never had in her possession or power 
or in the possession of her Attorneys or agents 
orin the possession or power of any other 
person or persons on ber behalf, inter alia, any 
book of assount, receipt and so on. On the 26th 
August 1918 the infant’s guardian under 
the direotiona of this Court Sled his guardian. 
ship assounts extending over a considerable 
pericd. The affidavit filed with the aeaounta 
on that date is in the common form in which 
all these sffidavits exhibiting aesounts are 
made,.and with the assounts were fled 
a large number of voushers, including receipts 
for money by certain dostors for attendance on 
the infant at times whish aro extremely 
material to the question that was at issue in 
the suit, and there is not the slightest doubt 
that these reesipts were material dosnments 
that should have been disclosed in the 
affidavit of dosuments sworn in the anit 
on the 24nd August 1918. But I have 
no reason to believe on the materials before 
me that tte Attorney, when he prepared the 
affidavit of the 22nd August 1918, knew of 
the existence of these vouchers, and although 
it ia true that he prepared the affidavit of the 
26th Angust 1918, I am eatisfied on the 
materials before me that he did not go 
through the,aas2unts or the. vouchers that 
were filed in sonnestion therewith, So far 
therefore, as the affidavit of the 22nd August 
is concerned, it is impossible, I think, for me 
to say that there has keen sneh a prima facie 
ease of misconduat or dishonourable eonduot 
by the Attorney as would justify me in taking 
the steps which I am aeked to take. The suit 
apparently was fixed for hearing on the 6th 
January of this year, although it was not 
actually heard until either the end of that 
month or early in Februarf, A consultation 
apparently took plase on the 83rd or Ath 
January, whieh was attended by.the Attorney 
and by the two Counsel for the infant who 
appeared on her hehalf at the trial. Az this 
consultation the legal advisers of the infant 
came to know from her guardian of the 
existenee of these particular vouchers, The 
Attorney says that, asting on the adyisg of 
Counsel ,as ihe ease was fixed for the 6th 
January, he gaw no nesessity to make a 
supplemental affidavit of doeuments or to 
write and, disclose the existenge of these 
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material reseipts. I think he was perfectly 
wrong in the sourse he took up, I think it 
was his duty, direetly he found that there 
were these documents, to have sommunieated 
. by letter with the other side, to have offered 
them immediate produstion and  inspestion 
and to have undertaken to file a 
supplementary affidayit of dosuments at 
the earliest. possible moment, But I am 
not prepared to say that it is sush dishonour- 
able eondust on his part, either towards his 
opponents or towards the Court, as would 
justify me in taking the very serious step 
that I am asked to take in this application, 
a step which should not, I think, be taken 
lightly unless the Court is satisfied that 
the questionis of such a serious nature that 
itis in the interests of the profession as a 
whole, and of litigants in general, that a full 
enquiry should be made into it by a Special 
Bensh for that purpose. I should be the 
last, 1 hope, sitting here, asl think would 
any Judge, to weaken in any way the duty 
that lies upon Aftorneys to sondust their 
case with fairness and openness towards 
their olionte, their opponents and towards the 
Court, but I am not satisfied that any good 
would result from taking the step that I am 
asked to take, The Advosate-General, I think 
quite rightly, has brought these fasts tc the, 
notiee of the Court, and it is for the Court 
to deside with regard fo its officers whether 
the materials plased before it are sush as 
to neeessitate action on its part. I do not 
tbink myself that upon the materials before 
me the action that I am asked to take should 
be taken. The Advyosate-General quite 
rightly has asked that I should lay down, 
in the interests of the profession and of 
litigants generally, the duty that lies upon 
Attorneys to disslose fully and freely, both 
at tbe time when affidavits “of dosuments 
are made, and’ subsequently, if other dosu- 
ments not diselosed by inadvertense come 
to their knowledge, dosuments to their 
opponents. I lay that down without the 
slightest hesitation that if is the duty of 
an Attorney to be extremely sareful in as. 
sertaining from his elient, who has to make 
an affidavit of this patura, exastly what 
materials and dosamenta are in his possession. 
It is further his duty, the moment he finds 
that there are other dosuments whieh have 
not been diselosed, at the very earliest moment 
to bring these doouments to the notise of 


his opponent and give him an opportunity 
of inspecting them. 

In the result I am not prepared to sesede 
to the application that is made tc ms and 
the application will stand dismissed, 

Application dismissed, 


ih a akanang anaa aana 


ALLAHABAD HIGH COURT. 
Finst Civi, ÁPPEAL No, 223 or 1919, 
April 14, 1920. 

Present :—Sir Grimwood Mears, Kr., Chief . 
Justice, and Justise Sir P. O. Banerji, Kr. 
Nawab Haji MOHAMMAD ISMAIL KHAN 
AND OTHERS —DEFENDANTd-——ÁPPELLANTS 

versus 
Musammat HAMIDAH KHATOON, 
Minor, Tarovaa Haji MOHAMMAD SALEH 
KHAN AND OTHERS—PLAINTIFF AND OTHER 


DarzNbanTS — RESPONDENTA. 

U. P. Oourt of Wards Act (IV of 1912)—N. W. 
P. and .Oudh Court of Wards Act (III of 1809)— 
N. W.P. Land Revenue Act (XIX of 1878)—" Dis. 
qualified proprietor”, person declared to be, on his own 
application—-Will, competency of such proprietor to 
make, 


A person, who on his own application was declared 
by the Local Government, under the N, W. P, 
Land Revenue Act, 1878, to be disqualified from 
managing his estate, was unable, without the pets 
mission of the Oourt of Wards, to makea Will, but 
the repeal of that Act by the N. W. P, and Oudh 
Court of Wards Act, 1849, had the effect of leaving 
unimpaired whatever testamentary power he pos- 
sessed ; that is to say, the permission of the Court 
of Wards is no longer necessary to validate a Will 
made by such a person, [p. 911, cols, 1 & 2,] 


First appeal from the desision of the 
Subordinate Judge, Aligarh, dated the 9th 
April 1919, . 

Dr. 8. M, Sulatman and the Hon'ble Pandit 
Motilal Nehru, for the Appellants. 

Mr. B. E, O'Oonor, the Hon’ble Dr, Tej 
Bahadur Sapru and Dr. Surendra Nath Sen, 
for the Respondents. 

JUDGMENT.—In this ease the sontest is 
sonserned with analleged Will of one Haji 
Yakub Khan and with his suggested legal 
and mental disabilities, Hewasa man born 
in 1852, or thereabouts, and had married ong 
wife, Haji Begam. They had, as issue, a son 
and a daughter, Both the son and 
daughter died, one about 1897 and the other 
about 1507, and there is now left surviving 
a grand-daughter, aged about 14 years, 
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On the Ist of June 1917 Haji Yakub 
Khan is said to have made a Will, giving to 
his grand-daughter the one-third share of his 
property which he, as a Muhammadan, had 
prima facie the right to bequeath. He 
died on the 2nd of June 1918, that is, just one 
day more than a year after he is said to have 
exeeuted the Will referred to above. 

The points whieh arise in this appeal 
Bre: 

. (1) Whether, in the sireumstanees of 
Haji Yakub Khan’s position, he was sompe- 
tent to make a Will, (2) whether on the Ist of 
June 1917 he exeauted the dooument which is 
put forward and relied upon by the plaintiffs 


as his Will, (3) whether he was of sound 


disposing mind and (4) lastly whether 
the Willean be impeached on the ground of 
undue influence. 


The first point isa pure question of law 
and depends upon this sirsumstance; that in 
the year 1897 Yakub Khan voluntarily 
applied that his property might be managed 
by the Court of Wards. That applieation 
was aeseded to, and Yakuh Khan thereupon 
besame a person who, under sestion 194 of 
Aet XIX of 1873, had been deelared by the 
Losal Government on his own application to 
be disqualided from managing his estate 
{see seotion 194 (olause g)]. Now, althoug 
Yakub Khan had made that applieation he 
was undoubtedly, from time to time, 
extremely dissatisfied with the restraint 
whieh was thus imposed on him and made 
several ineffeetual attempts to sesure the 
restoration to him of full managerial 
powers, 


At the outset the legal effect of his 
applisation was that he besame a “disqualified 
proprietor,” and it ia said that he remained 

" disqualified proprietor” down to the day 
of his death in 1915, The point is important, 
besause in 1917 (the date of the alleged Will) 
disqualified proprietors were unable, without 
the permission of the Court of Wards, to 
make a Will, It was, as we have said, under 
the provisions of alause (g), meetion 194, of 
Act XIX of 1873, that his property same 
under the aontrol of the Court of Wards. The 
section embrases two slasses of persons, 
those who have their property taken out of 
their eontrol sm :nviios, and those who, of 
their own free Will, apply for the protestion 
of the Court of Wards, 
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Under the 1873 Act, no distinotion was 
made between these slasses of persons, all 
were disqualified proprietors. The Sixth 
Chapter of that Aot, whieh alone relates to 
the Court of Wards, was repealed by Ast III 
of 1899 of the Losal Council. In that Aat 
gestion 8 related to the elass of persons who 
are sonsidered to require proteetion whether 
they wish it or not, and seation 9 deals with 
the persons who, like Haji Yakub Khan, 
request the Court of Wards to manage their 
property. The reason for this appears in 
seetion 35. The first olass of persons are 
therein for the first time deelared insompe- 
tent without permission, inter alia, to make a 
Will, whilst those persons who some under 
seetion 9 are not deprived of the ordinary 
right of testamentary disposition. We think 
that the provisions of seetion 2, sub-seetion 
2, of the 1899 Act was designed to achieve, 
amongst other things, the result of plading 
in section 9, as opposed to sestion 8, those 
who had  originaly applied under the 
Ast of 1873 for their estates to bb 
managed, and thus to leave  unimpaired 
whatever testamentary power they pose 
sessed, Therefore, by  sub-seetion 2 of 
seation 2 the applieation of Haji Yakub 
Khan was from 1899 deemed to have been 
made under that Aet and to have the 
aonsequenees flowing from that Act, 

The Aot of 1899 wasrepealed by Aot 
No. IV of 1912; a clause sorresponding to 
section 2, sub-sestion 2, is tò be found in it 
and similar provisions drawing sharp distine- 
tions between disqualified proprietors and 
those porsous who of their own request had 
made over the management of their estate to 
the Court of Wards. The same restriction on 
the power of making a Willis sontinned as 
regards disqualified proprietors, Desiding 
as we do that Haji Yakub Khan seased to be 
a disqualified proprietor’ by virtue of Aet 
III of 1899, it follows that he had a fall right 
to make a Will, We might add that in 1910 
the Board of Revenue took the same view 
(R, 163), a view shared later by the Collestor 
in 1916 (R. 235). Aassordingly, the point 
of law urged by the appellant fails. 

Apart from Dr, Sen's objection with which 
we will dealat the slose of the judgment, 
the three substantial questions whieh remain 
are, is the Will a genuine doeument; had the 
testator a sound disposing mind; and lastly, a 
point argued very briefly, ean the Will 
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be impeached on the ground of undue infa- 
ence. 

Now we: have already touched on the eir. 
oumstanees of the testator, how he was an 
old man baving no one of his blood alive exsept 
this little grand daughter, and an examination 
of the petitions which he made to the Court 
of Wards over a long period of years have 
this eommon idea flowing through each of 
them, a desire to benefit the grand-daughter. 
Those documents are to be found in respond. 
ent’s book. 

R, 159 is a petition bearing date the 26th 
of April 1910. It was a petition in the 
Court of the Subordinate Judge of Aligarh, 
and it set out in paragraph No. 5 just what we 
believe were the feelings whioh he possessed 
towards his grand-daughter: "the petitioner 
is, as he has already stated, an old man and 
has oniy a daughter’s daughter all in all 
whom he brings up like his son. The other 
person whom he holds dear is his wife. It 
is always troubling the petitioner that if 
he died without making arrangement of his 
"property, his wife on aesount of there being 
no heir, and his daughter's daughter, whom 
he is bringing up with so much love and 
eare and who has a claim upon the petitioner, 
would oome to mush grief and trouble and 
would, it is feared, lose their rights on aseount 
of their being pardanashin ladies, and it 
would be no wonder if they &re deprived of 
their maintenance also, on account? of litiga- 
tion.” His general view never changed from 
that and on the 15th of April 1918 again he 
ig saying: “on aosount of the death of his 
son and the daughter "of the applieant, his 
heartfelt desire is to make sueh arrange- 
ment during his lifetime as his wife and 
grand-daughter, who have slaims upon him, 
may get their rights, beeause after the death 
of the npplieant the grand-dgughter, on 
aesount of being jgleprived from inheritanse, 
eannob inherit anything," On the 2nd of 
January 1917 Mr, Oakden, the Collector of 
Aligarh, was forwarding -sn application 
submitted by Haji Yakub Khan and reciting 
that tle objest of the petitioner. in asking 
-for a release of his property was that he 
might be able togive it away to his wife and 
daughter's daughter. Mr. Oakden did not 
.adviee that the estate should be released but, 
and this is most important, he took the view 
that Haji Yakub Khan had péwer to make 
& Will, and we find in his evidenee how from 
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that date the story unfolds itself quite natu- 
rally and simply until we aome to the moment 
when the testator is said to hays executed 
a Will Mr. Oakden’s evidence in this ease 
is of great importance and in considering it, 
it should be borne in mind that though he 
opposed the release of the property, he was 
of opinion that a Will would be the reasonable 
and proper sourse, He says that, after the 
making of this applisation, he advised Haji 
Yakub Khan that whilst he sould not give 
his whole property to his grand. daughter, - -hê 
sould at all events leave herby Will that 
portion whieh the Muhammadan Law permit: 
ted, and when he was asked to fix a date 
for this interview, he put it at about April. 
or May preoeding the alleged making of the 
Will on the Ist of June. Now in considering 
whether this Will was genuine, the three 
outstanding faets up to this moment ‘are, (1) 
the unaltered desire and the constant desire 
of Haji Yakub Khan to make ‘provision for 
his grand-daughter ; (2) the fast that it was 
brought to his knowledge by & person whom 
he sould properly trust that he sould do so 
by a Will; and (8) the very terms of the 
alleged Will, whioh was a Will in eonsonaneoe 
with the feelings of love whish he had ex- 
pressed for this young girl. 

Now that brings usto the lst June - 1917, 


“and the sare for the plaintiff is that on that 


date Haji Yakub Khan, who for some time 
had been an invalid suffering from & variety 
of ailments, of whish one at least was some 
deseription of palsy, ealled to his assistance a 
soribe and requested him to make a fair aopy 
of a document in testamentary form. Now we 
had better dealfirst with the way in which the 
document is said to have some into existenae, 
and then examine its terms and then oonsi- 
der the evidenes of its execution and of its 
attestation by the witnesses. 

The seribe, Muqtada Khan, says that he 
was in the habit of visiting Haji Yakub Khan, 
He was the Manager of the Aligarh Institute 
and there was batween him and Haji Yakub 
Khan some degree of friendly intereourse aris- 
ing at the outset from the fast that the late son 
of Haji Yakub Khan had been a sshool-mate of 
Muqtada Khan's, Apparently on the ist of 
June 1917, aseording to the evidense of this 
witness, one sheet of paper was handed by 
Yakub Khan to him and he was asked to aet 
as scribe and he made a fair sopy of that 
sheet- of paper. He tells the Court that he 
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draft of a doenment whieh would ultimately 
-by re written in a more formal manner, 
possibly, he thought, on stamp paper or some- 
thing of that kind. But, at all events, aseord- 

ing to his evidence the witness did not 
consider that what he was doing was putting 
on paper in final shape the Will of Haji 
Yakub Khan. He says that when he had 
sopied out the page whieh had been handed to 
him, be put down hia signature as a seribe, and 
there in fast does appear his signature. 

Thereupon, to his astonishment, Haji Yakub 
Khan handed him a second paper whioh was 
olearly a continuation of the dosument, and he 
(č. e, the seribe) continued on the same 
sheet of paper and wrote down all that had 
been handed to him on that seaond ossasion, 
He then signed the dosumoent again: so that 
in the alleged Will presented before us there 


appears about half way down the body of the : 


dosument, “written by Muhammad Muqtada 
Khan Shervani on the lat of June 1917.” Then 
after spesifieation of field and house properties, 
whish were, as he said, (according?) to parti. 
sulars contained on the second sheoeb, we again 
find the signature of Muhammad Muqtada 
Khan Shervaniand the date “1st of June 1917.” 
Therefore, assording to his evidense when he 
. had done that which Haji Yakub Khan had 
requested him to do, he had sopied ont the 
whole of the dosument whish appears as 
R. 229. There remained only to be insluded 
in it the signature of Haji Yaknb Khan and 
the signature of the necessary attesting 
witnesses. He says he did not sea the 
testator sign the dosument, which of sourse 
tallies with his evidence that he thought all 
that he was doing was making a fair copy 
of a dosument whieh would ba ultimately 
ra-oopied and be the original of the Will. He 
says that he preserved seoresy about thia 
matter, and that is not surprising, beeause he 
knew the position of all the parties. He had 
been called in as a friend to eopy out ‘this 
dosument, when to his knowledge there was 
a man in the employ of Haji Yakub Khan, to, 


whom in the ordinary eonrse of business. 


the copying out of dosuments would fall. 
Therefore, he very wisely kept silent about tha 
matter, a silense whish, ib is to be noted, Haji 
Yakub Khan seems to have preserved a all 
events as regards everybody exespt his wife, 
to whose evidenoe we will refer at its proper 
plase in the story, 
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Later in the day, aseording to the plaint- 
iff's case, two dostors same to the houses— 
some time about 5 o'slosk in the evening of 
the Ist of June. At this time Haji Yakub 
Khan is said to have been seated in a 
verandah, and a point is made in the general 
attask on the authenticity of this document, 
that it would be unlikely that a man who 
had already been given some sooling medisines, 
either to eounteraet the heat of the day or 
sounteraot the heat set up by other medicines, 
would be sitting at 5o’slosk in the verandah. 
It is & small point. It may be that it was 
not 5 o'elook but later, It may be that the 
verandah was so situated that it was as oool 
as any other plase in the house, But the 
witnesses do say that when they saw him he 
was in the verandab, and it was in this 
verandah that Dr. Butt and the Chief Physi- 
oian to the State of Bhopal saw him. Now 
it being the case for the appellants that this 
document is a forgery from beginning to end, 


‘we must, of sourse, look, first, as we have done, 


at the probabilities of the ease — whether it is 
the sort of Will which Haji Yakub Khan 
would hayes made, and next, we must saruti- 
nizə the dooument with oare, to see if on the 
fass of it there is anything whieh fairly 
Gives rise to suspision, and then we must 
serutinizs the position, the eharacter of 
the people who pledged themselves that 
they did in faot witness Haji Yakub Khan’s 


signature, * 


The Will in itself follows ont exaetly what 


was the main wish of Haji Yakub Khan for 


sertainly the last seven years of his life, It is 
a Will that Mr, Iqbat Ahmad, very fairly said, 
runs in sympathy with all one’s feelings in 
the matter, and itis a Will whieh is in 

consonance with the advise whioh Mr, Oakden 
gave bim. 

Mr. Oakden being a witness, his evidense 
is of most importanse in this ease. There- 
fore, at the moment when the text of the Will 
and the very dosument itself is presented to 
us for our inspection, it eomes. before us with 
what we may oall a good eharaeter. It is in 
an unusual form and the plaintiffs ape right 
in laying great stress on that. Itis unusual 
in form, beoause we find two signatures of 
the alleged testator and we find two signa. 
tures of the soribe and two signatures of the 
attesting witnesses, Bub the question is 
whether that has not been explained quite 
reasonably by the seribe, who had spoken of 
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the testator holding in his hand two separate 
sheets of paper and giving him the first sheet 
without telling bim that there was a sesond 
sheet to be put into his hands after he had 
fair copied the first. We accept that as a 
reasonable explanation for the unusual 
eireumstanee of the duplioation of signa- 
tures. 

We now turn to the evidence of the 
attesting witnesses, and with regard to both 
of them it is to be observed that the Judge 
in the Court below ascepted their evidenee 
and treated them thronghout as witnesses of 
the truth. The first attesting witness who 
was examined was Dr. Ata Ullah Butt, He 
is a Bachelor of Medisine and a Bashelor of 
Surgery of the Punjab University and was 
at the time when he gave his svidense 
the Medieal Officer of the M. A. O. 
College, Aligarh. He is, 
gentleman of position and, quite olearly 
from his evidence, a gentleman of intelligence. 
He deposes that he had been attending, as 
was the faot, on Haji Yakub Khan in 1916 
“and 1917. But on the Ist of June 1917 it 
would seen as if the Bhopal Physician was 
treating Haji Yakub Khan, It may be that 
Dr, Butt is right in ssying that he was 
ealled in also on that day, but the point is 
made against him that if that were so, one 
would have expeeted to find a fee charged 
and sent to the Court of Wards for payment 
for his services on that day. e are not 
impressed by. that contention, and for this 
reason ; even if the Dootor had been sent for 
to some as a Doator to giye some advise about 
' the blistering treatment which was apparent- 
ly in progress on that day, he may very well 
bave also been asked to witness the exeoution 
. of the doeument and he may have subse- 
. quently sonsidered that visit. to have been 
so much in the light of a friendly. visit that 
it would be a little dissourteous to: make a 
eharge for his, attendance on that day. The 
alternative, of eourse, is that Dr. Butt and 
the Bhopal Physician are parties to this 
forgery—parties to the eonspiraey—and are 
people Who are quite unfitted to hold the 
positions they do, and a eriminal proseeution 
ought to follow, - But we believe these two 
witnesses. We believe Dr. Butt did go there 
on the Ist of June, that he saw the testator 
sign his name in two places and that he 
himself sigred his name inthe places where 
they are to be found on the dosumert 
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whish has been submitted to us, and we 
believe that the Bhopal Physisian did the 
game. 

Now two points have besn made, that if 
the testator did in faot exeoute this Will on 
the Ist of June 1917, it was a remarkable 
thing that he did not send it to the District 
Registrar for deposit, and, again, it is said 
that it is a remarkable thing that the faot of 
the exeoution of the dosument was kept so 
silent, But inasmueh asthe testator knew 
quite well that if the fact of his having made 
a Will got known amongst the hostile members 
of his family, by that we mean those people 
whose ehare of the inheritanae would be 
deminished if there wasa valid Will in favcur 
of the grand daughter, they might have 
made his life unpleasent for him, and 
that comes out eo elearly when the 
garibe is giving evidenee, because apparently 
without being told by the testator that he 
was to say nothing about if he does in 
fast say nothing abont it, beeause he 
thought that ultimately there would be 
trouble. Both these points (the failure to 
send it to the Distriot Registrar and the fast 
that Haji Yakub Khan did not make the fact 
known) fit in perfestly well with his desire 
that what he had been doing should be kept 
as private as possible, and he may very well 

ave preferred not to send it to the Distriot 
Registrar, knowing the mysterious way in 
whioh these things get known. He was well 
aware that he had in the attesting witnesses 
men of responsibility to voush for the 
execution of the Will, and so was sontent to 
leave the ultimate deeision of this matter, if 
ever there had to bea decision, to the evidense 
of those witnesses as to the genuineness of its 
exeoution, 

Now the Chief Physician to the Bhopal 
State gives evidenee, saying how the Will was 
presented to him for the purpose of attesta. 
tion, that the testator signed it, and then he 
signed it,and that Dr. Butt signed it after 
him. There i is nothing in his sross-examination 
that tends to diseredit his evidence on that or 
any other point. 

Now we sommenes to trace the history of 
this dosument, as far as we ean, . subsequent 
to the Ist of Juri 1917, "According to the 
evidenee of the widow Haji Begam, | the 
Will was handed over to her, that is to ‘BBY, 
that the husband gaveher the paper’ not 
enelosed in any envelope but just folded. He 
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laid to her, "this is & Will and you should 
keep it carefully," and she looked at it and 
said, "is this all that has been written ?" 
and he must have said, "yes, that is all," 
and then he added this, whish is very 
aignifisant and we believe it to be true, 
“ifthe estate is released from the Court of 
Wards in my lifetime, I will give it to the 
girl" There we see in the exesution of the 
Will the alternative suggested by Mr, 
Oskden sarried into effest by the testator. 
There still remained dominant in his mind 
the desire to get the estate released, in 
whish event he would have given it all to the 
girl, The widow says that he read out the 
Will to her and made her earefnlly mark his 
signature; that again is most natural, and 
indeed sonvinsing, and able lady as this 
witness has shown herself to be during her 
examination, itis impossible to believe that 
she sould have invented a story whieh in its 
every detail has the true ring about it. She 
has told us that she eonld read the Koran 
but that she sonld not write—and that she 
sould resognize her husband's signature. 
And there is the husband pointing out to her 
his signature and pointing out to her that it 
oesurred ab two- places, and pointing out to 
her also the signature of Dr. Butt, the 
Hakim and the seribe. She saya that three 
or four months before the death she had 
mentioned the faet that her husband had 
made a Will to this very same  Habib-ur- 
Rahman Khan, who was her eousin and 
general attorney. She says that she kept 
that Willafter its exeeution until after the 
death of the testator, which oseurred on June 
the 2nd 1918, She sent it a day or two later 
through  Habib.ur.Rahman Khan to the 
Collestor. That Will reaehed the office of 
the Oollestor within two or three days of the 
death and that very sireumstanes oreates a 
diffoulty in the way of the defendants, if 
their oase is that the Will was a forged Will 
brought into existence after the death of the 
testator, Dates and distances are against 
them and forgery is a theory whish eannot be 
asospted. 

Now the evidence on the part of the 
defendants sonsisted of, first, Haji Moham- 
mad Yusuf Khan. He is a man of position 
and he speaks of the- physical health of Haji 
Yakub Khan, : On the point we are at 
` present, whether the Will was exesuted on 
the Ist of June 1917, he gives very preeise 
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evidense to thecontrary, Itis to the observed 
that he gives no reason whatever for 
remembering on the 26th of February 1919 
the events whieh took plasa on the lst of 
June 1917, that is to say, he was unable to 
make it slear that the lst of June 1917 stood 
outfrom any other day in the year 1917 by 
reason of some eireumsianee peeuliar to him, 
that is to say, June Ist 1917 might hava 
been an outstanding date in his reaolleation 
besause he might have had a son born to 
him on the day before, or some other event 
might have happened which enabled him to 
fix that partieular day with sertainty. But 
he does not give the Court any support for 
his statement that he "went to the house of 
Haji Yakub Khan on the Ist of June 1917 
in the afternoon at about 4 o'elook and 
remained there till sunset, as I usually did.” 
It may be that he honestly believes that he 
was there on the Istof June 1917, besguse it 
was usual for him, as he himself says, to 
visit Haji Yakub Khan at that time of the 
day. But we sanvof, in the fase of the 
very definite evidenee of Dr. Butt and the 
Hakim, believe that this gentleman is asourate 
when he says that he was there on that day 
and in the presense of Haji Yakub Khan and 
from four till sunset and yet did not see Dr. 
Butt, It may very well have been a day or 
two before or a day or two after, and there is 
nothing which makes it at all oertain that he 
is right about the date. There is this 
signifieant «eireumstanee, that he is almost 
too aseurate about what happened on the Ist of 
June in relation tp Haji Yakub Khan’s illness, 
besause he says ‘on the Ist of June 
1917 a blister was caused on his leg in 
eonsultation with Hakim Abdul Qadir Khan," 
and then he gives the names of about eight or 
nine persons who were present. We saannot 
shut our eyes to the eireumstanee that thig 
evidenos about the blistering had been given 
at length inthe depositions of Dr. Butt and 
the Chief Physician Abdul Qadir Khan, the 
first named on the 17th of January 1919 antl 
the other at a date shortly anterior to that 
on whieh this witness wgs giving 
evidense, 

Similarly, Hakim Shabbir Ahmad Khan, 


-another witness for the appellants, knows 


with presision all that in faet happened on 
the lst of June 1917 as regards the medical 
attendanee of Haji Yaqub Khan, and says 
that he went on the lstof June at 2-30 
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in the afternoon and stayed until the evening 
prayers. 

Abdullah Shah  deposes that he was 
present at the blistering and that it was 
done about balf past tive in the evening. 
We, therefore, have to make the  shoiee 
between the witnesses on the one side who 
speak aboutihe eopying ont, ihe exesution, 
the attestation, and the subsequent dealing 
with the Willand the three witnesses for the 
defendants who say that they were also 
present on the lat of Juneand as regards 
one or other of them that Dr, Butt was 
not present, That none of them was present 
at the exesution of the Will we ean readily 
believe, that all may have been in the house 
of the deseased on the lst of June at one 
time orother during some portion of the day 
again might be accepted, but we have 
no doubt that at some time on the afternoon 
of thet Ist of June the seribe did copy out 
the doenment just as be has told the Court 
and that Dr. Butt and the Hakim duly 
witpessed its exesution by the testator, 
Onee the testator had got the fair aopy 
made out, the request to witness its execution, 
the reading of the Will by the people invited 
to witness it, and their actual attestation 
would be a matter of a few minutes only and 
sould easily have been done ata time when 
the testator Had sesured himself for a few 
moments against interruption by apy one. 
In these circumstances we hold that this 
was a Will to whioh the testator afüxed his 
signature in the presenoe of the marginal 
witnesses. é 

That, however, does not conclude the 
matter, beoause the appellants have two 
other pointe; that the testator was not a man 
of sound disposing mind and that the tes- 
tator was so under the inflüenee of Saleh 
Khan, who was the father of the? grand- 

aughter, that the Will oaght to ba upset 

n the ground of undue irfaenoe. 

Now the evidense as to his mental 
eondition on the lst of June 1917 is 
contained in the depositions of Dr. Butt, the 
Hakim, and Dr. Robinson and Mr, Oakden 
too, Dr. Robinson’s evidense is also eom 
firmed by a oeriifiodte which he gawa Haji 
Yakub Khan a few months before 
Will was exesuted. A summary of the 
evidense of these gentlemen, all well quali- 
fied to forma sound opinion, is sonelusive 
(hat the testator was a simple man, gifted 
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with perhaps less than the&verage business 
intelligence, but a man who knew and 
felt the strength of family ties, and knew 
what was the right and proper thing to 
do, and eash and all of those witnesses 
have given as their opinion that although 
in failing health, on the Ist of June 1917 
his deseases were nob of the kind that 
imposed any mental disability upon him 
at all, and that he wasas eapable on the 
lst of June 1917 of making asound judg: 
ment upon a matter of business as he had 
ever been in his life, and that though he. 
might not, in a somplex business matter, 
have been sertain of soming to «a wise 
desision, be was quite competent to deoeide 
what was and should be the fitting dis-. 
position of his property. Therefore, we 
hold that there was no ground for the 
allegation that on the Ist of June 1917. 
the testator was not of sound disposing 
mind, 

We now some to the other point, in 
whieh it ia said that he was a man of 
weak intellest, threatened, overawed, or 
peranaded by Saleh Khan to make this 
Wil. It is quite true that the Court 
of Wards, at a time when Haji Yakub 
Khan was trying to get his property 
relgased, thought that Saleh Khan was 
behind that and that the applieation was 
made in order that Saleh Khan might get 
his hand upon this property and dissipate 
it, To-day we are not sonsidering any. 
ciraumstances of transfer in lifetime, but 
the making of a Will whieh is s0 aompietely. 
in &ecordanse with one’s sympathies and. 
right instinets that if andue irflaenee has 
in fact been exercised, it has been exercised 
in the most benign way..and direoted to a 
most laudable end. In oases of undue 
inflaenae an argument ean almost invariably: 
be used against the Will that by reason 
of the inflnones the testator was  indused 
to do something injurions or unfair or 
opposed to eommon prasiie9 with regard 
to his property whioh,.had he not baan. 
so inflienssd; would not hava bsen done. 
That is £o say, those opposing the Will. point 
out the natural devolution of the property: 
aud show how far by this undua inflaansa: 
tha property has basn divarted from tha: 
ordinary ehannel whieh affestion and sustom. 
would ordinarily hava  preseribsd, Bat 
hera the Will was made in favour of: the 
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very person whom it was right to benefit, 
made in favour of a young girl now abont 
lá: who was the objeet of deep affeotion 
of the testator, and who during his life- 
time was untiring in seeking for methods 
to secure her from want after his death. 
It has been pointed ont, too, that if Saleh 
Khan was the evil genius that persuaded 
the testator to make this Will, the pro: 
perty will pass away from him on the 
marriage of his daughter. We may say at 
onee that whatever may have been Saleh 
Khan’s wishes as regards getting the estate 
freed from the sontrol of the Oourt of 
Wards, there is not the slightest evidense 
to support the theory that he oexersised 
undue or any influences in persuading the 
testator to make the Will. The testator 
stood in need of no advise, because onse he 
had got from Mr, Oakden that in his opinion 
a Wil eonld be made, he knew exaetly 
who was the person in whose favour he 
wanted to make it. 

Theresult is that both on the law and 
fasts of the ease this appeal fails and 
must be dismissed. with eosts and fees on 
the higher scale. 

We have now to turn to oertain oross- 
objestions raised in the matter and whioh 
have been &rgued by Dr. Sen. Part ef 
the property somprised in the Will was a 
house known as "Pili Kothi”, The Will 
in dealing with the "Pili Kothi" runs as 
follows:—"I now bequeath in favour of my 
daughter's daughter, Musammat Hamida 
Khatoon, daughter of Haji Mohammad Saleh 
Khan, a one-third share in my Zemindari and 
house property, ete, a spesifieation whereof 
is separately given at the foot in this 
way, namely, she shall have under thia 
Willa right to & one third share in every 
portion of the field property; while out of 
the honse property, a spesifieation whereof 
has been given separately, she shall have 
the “Pili Kothi" together with the shops, 
houses and the sultiyatory holding apper- 
taining to the Kothi, and the waste land 
appertaining thereto, whish Kothi is equal 
to one third of my house property........."". 

A specification of the house property 
and a detailed spesifisation of the other 
property follow at the foot of the docu- 
ment. The testator says that the "Pili Kothi” 
“is equal to one-third of my house prop: 
erty,’ He may have thought that that was 
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a fact, but it would appear thatif he did 
he sonsiderably over-estimated the value 
of his'other house property, beeause a Commis- 
sioner was appointed to enquire into the value 
of the honse properties left by the testator 
and he eame to the sonalusion that the 
value of the “Pili Kothi” was Rs, 31,000 
and the value of the other portions of the 
property about Rs, 17,000. Dr. Sen has 
ealled our attention to the faot that in 
1596 apparently the value cf this property 
was in the neighbourhood of Rs, 10,020. 
But a good deal may have happened sinse 
1836 and we have before us the report 
of tbe Commissioner, whish the Judge 
accepted as being sorrest, and the Judge 
has ordered, on the basia of the Commis. 
Bioner's report being aocurate, that the bene- 
fieiary under the Will abali take a one-third 
share in every portion of the house pro- 
perty, and it is evident that in "the 
sirsumstanses we must leave that matter 
in the way in which it has been decided by 
the learned Judge. 

The sesond objestion is that the Court 
below went wrong in notallowing necessary 
items of expenditure  insurred by the 
plaintiff in her conduat of the suit, Now 
that relates to oertain sums of money whish 
were incurred in an abortive attempt to 
take the evidense of  eertain witnesses 
on Comission. It would appsar that the 
witnesses were not at the places where they 
were thought to be, and in all expenses to 
about Rs. 1,700 were said to have been in- 
ourred, inoluding about Rs. 700 for Pleaders’ 
fees. The learned Subordinate Judge has 
disallowed sllthe items. As regards the 
fees he doessoon a double geound ; first of 
all, no eertifieate of the fees said to have been 
paid to the Pleader was filed before the day 
appointed for the hearing; and on the other 
ground, that in a big astion of this sharaster 
there must always be a oərtain amount of 
wastage incurred on both sides, whish éannot 
be the subjest of taxation so that the 
opponent may be saddled with it. We think 
the seoond objestion onght to be disallowed. 

Then there is à small mgtter of Rs, 128 
whieh was incurred in providing stamps for 
sertified eopies of dosuments. This seems to 
have been unwisely laeurred, beoausa the 
original dosumants were available aad those 
dosumants were ultimately brouzht on the 
reoord and, therefore, that was money thrown 
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argued on a question of limitation, 
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away. and the loss in that respeet must 


. remain where it has been ineurred. 


ln view of our decision on the first obies- 
tion relating to the “Pili Kothi”, objeetion 
No. 4 goes. Itis to be notised that the 
other side has not taken any objeetion to the 
order of the Jadge that in view of the value 
of the “Pili Kothi" a deereeshould be made 
by whieh the plaintiff gets a 1/8rd share 
generally. 

That being so, we dismiss the appeal and 
the objeetions and affirm in all reapeots the 
deeree of the Court below with sosts and fees 
on the higher soale, 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
SEcoxp O1vit Appeat No, 291 or 1919. 
May 7, 1920. ! 
Present : — Mr. Daniels, A, J. C. 
RAM KISHAN DAS— DEFENDANT — 
APPELLANT 
tersus , 
SHYAM SUNDER LAL, DAD, AND IN HIS 
PLACE Musammat SARASWATI DEBI~ 


PLAINTIFF— RESPONDENT, - 
Limitation Act (IX of 1908), s. 20 (1)—Agent, 
payment made by— Money actually handed over by 


servant, effect of, 
e 


Under section 20 (1) of the Limitation Act a 
payment really made by an agent of the debtor 
does not cease to be made by him because the 
actual ‘handing over of the money was done by 
some menial servant under his orders, 


ce 
Appesl from the deeree of the District 
Judgs, Fyzabad, dated the 20th June 1919, 
sonfirming that ‘of the Munsif, Fyzabad, 
dated the 20th January 1919. 
Mr. J. K. Banerji, for the Appellant. 
Babu Basudeo Lal, for the Respondent, 


JUDGMENT.—This appeal has been 
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suit was one for the balanse of assount 
in respest of money and goods advaneed 
and was apparently governed by Artieles 52 
and 57, though the learned Counsel for the 
appellant was not very elear on what 
Artiele of the Limitation Aet to rely, The 
last payment was made within three years 
of the suit and is good as an aeknowledg. 
ment of the payment under sestion 20 of 
the Limitation Ast, if it complies with 
the requirements of the proviso to sub- 
section (1). That proviso says that part 


-payment of prinsipal must appear "in the 


handwriting of the person making the 
same.” In the aecount filed by the plaint- 
iff with his plaint the payment was shown 
as being made through (marifat) Mendai. 
This man Mendai was not mentioned in 
the evidence st all. Nabar Singh, the 
munim of the defendants, was examined by 
the plaintiff and deposed as follows :— 


“This payment is reaorded in my hand. 
writing and was made at my orders." 


He was not sross-examined by the defend. 
lt may, there- 
fore, be taken that this Mendai, by whom 
the money was aetually handed over, was 
& mere peon or messenger and not an 
agent of the defendants in the ordinary 
sense. Under these eireumstanees, I agree 
with the lower Appellate Court that it 
may fairly be held that the person who 
really made the payment was Nahar Singh 
and that it did not cease to be made by 
handing over of 
the money was done by some menial 
servant ander his orders, There is nothing 
in the desided sases which have been sited 
to me which is eontrary to this view. I 
accordingly dismiss the appeal with eoste, 


Appeal dismissed, 
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CALOUTTA HIGH COURT. 
Orvit Suir No. 1239 or 1916. 
June 11, 1920. 
Present: —Mr. Justies Rankin, 
DEKARI TEA Co. Lir». —PLAINTIFF 
versus 
Tur ASSAM BENGAL RAILWAY Oo,— 


DEFENDANT. 

Arbitration in pending suit, informal reference to, 
whether can be given effect to— Civil Procedure | Code 
(Act V of 1908), 3,89, O, XXIII, r. 3—Arbitration Act 
(IX of 1899), 


Àn Sfondi reference to arbitration in a pend- 
ing suit cannot be given effect to either under 
Order XXIII, rule 8 of the Code of Civil Procedure, 
or under the Indian Arbitration Act, even although 
there is a written submission. [p. 920, col. 1.] 

The words "save in so faras is "otherwise pro- 
vided by the Indian Arbitration Act, 1899, or by 
any other law for the time being in force” in 
section 89 of the Code of Civil Procedure do not 
let in Order -XXIII, rule 3 of the Code. The 
words "any other law for the time being in force" 
refer to amendments of, or substitutions for, the 
Arbitration Act or other pieces of legislation on 
that subject-matter. [ p. 920, col. 1.] 


Mr, S. M. Bose, for the Plaintiff Company. 

Mr, B. L, Mitter, for the Defendant Com- 
pany. 

JUDGMENT,—In this ease I mush regret 
that I sannot see my way to give offest to 
this motion. The siraumetanses arise in my 
opinion entirely from the eonduet of the, 
defendants in the suit, who appear to resoneile 
their conduat with the ordinary prinsiples of 
fair dealing somewhat more readily than I 
am able to do myaelf. 

The matter stands thus: — 

These defendants were sued before me 
for damages for loss of a oertain quantity 
of tea carried by them, The question of the 
amount of damages was postponed until 
questions of liability, whieh were somewhat 
sompLEeated, should have been determined, 
On my giving judgment against these defend- 
ants on.the question of liability, I was 
informed that the amount of damages was 
likely to be either agreed or referred. Tus 
next step, after I had given some time to 
the parties, was that they same to an 
agreement that Mr. Lloyd should arbitrate, 
aud it was intended thata referenes under 
rule l of the Sesond Sshedule should be 
made to him. That matter fell through. In 
the end the sourse adopted, whieh I very 
mush regret, was that I made an order that 
the desree should not be drawn up until 
further order and dirested the. parties to 


mention the amount of damages fixed by 
the arbitrator. My intention was that inform- 
ally those people should go before a som- 
mersial gentleman of their shoies, if they 
sould not agree on the amount of the 
damages, get the amount fixed by him, and 
some before me with the amount fixed by 
the arbitrator, and have the amount inserted 
in the dearee. In that position the defend- 
ants would be at liberty to eontest the question 
of liability on appeal. The amount of dama- 
ges would really be agreed independently. 
What bas happened is, that thereafter the 
parties by letter of the 20th Septemher 1919 
submitted the question of the amount of dama- 
ges to E, J. Evers of Messrs. J. Thomas & 
Co. They putin various olaims and he has 
desided that the defendants are liable to pay 
so mush, mentioning the amount naturally 
enough in rupees. The defendants objeet to 
that deeision of the arbitrator, as I undgr. 
stand, on the ground that he has adopted 
a wrong rate of exshange in awarding the 
damages ageruing to the plaintiff in London., 
It matters nothing to me what their objes- 
tion to the award may be. They have no 
right to objeet to his award so long as the 
arbitrator has been fair and honest. They 
have not taken steps to ask him to take the 
opinion of the Court before giving his award, 
What they do now is to say the amonnt 
eannot be inserted in the deeree by sonsent, 
that there is no valid reference and that 
the matter of the amount of damages must 
be determined by the Oourt. I think they 
are right, Their Jaw is better than the 
prineiples of their sonduet, It is quite slear 
that this is not in substanee, any more than 
in form, a referense under rule 1 of the 
Sesond Sehedule. The mere fast that no 
deeree was drawn up shows this, and there 
never was smy legal authority to refer the 
question in that form. . 

The plaintiff asks me to say that in spite 
of this fast and in spite of seetion 89, Civil 
Prosedure Code, I ean give “effest to this 
award under Order XXIII, rule 3, whieh 
deals with the reeording of settlemertts and 
adjustments in a suit. 

In my opinion, the terms of seation 89 are 
gush that itis not possible to hold that an 
informal reference i in a pending suit ean be 
given effest to in that way. The words of 
gestion 89, upon which the matter depends, 
are these; ' Save in so far as is otherwisg 
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provided by the Indian Arbitration Ast, 1899, 
or by any other law for the time being in 
forss.” The question is whether the last 
words let in Order XXIII, rule 3, In my 
opinion they do not, The words Any other 
law for the time being in forse” refer, to 
my mind, to amendments of, or substitutions 
for, the Arbitration Ast, or other peice of 
‘legislation on that subject-matter. The 
deoision in Shavaksha Dinsha Davar v. Tyab 
Haji Ayub (1) is, in my judgment, right, 
and I propose to follow it. I cannot find, 
exeept in some Bombay oases before seotion 
‘89 was passed or in oases where observa- 
tions bave been obiter, that there is any son- 
'vineing authority sontrary to the decision of 
Mr. Justice Masleod. 

That being so, I eannot think that an 
informal referense in a suit ean be given 
effeet under the Indian Arbitration Aot, 
even although there ia a written submission, 
‘viz., the letter of the 20th September, 

The defendants were adjudged by me to 
e'be responsible for damages, bus the arbitra. 
‘tor does not find or deeree that any damages 
were payable. He fixed the amount and that 
1s all. Liability on the part of the defend- 
‘ants is a matter they were quite entitled 
‘to question in a Court of Appeal. 

The result is, that the proceedings whieh 
have taken plase before the arbitrator same 
to nothing, and [ shall proased fo sontinue 
"the trial of the suit, as if the whole matter 
was to be deal& with in the ordinary sourse, 

It is asked that the defendants should pay 
the costs of the present.applisation, I san. 
nob do that, as it has failed. I direst that 
eash party do pay his own sosts. My reason 
is that the fault is partly my own. In spite 
of aequiessensee or sonsent I should have 
provided against the contingeney of a party 
not standing by his promise to abide by 
what the referee should think right, 

Order accordingly, 


(1) 37 Ind, Cas, 14°; 40 B; 386`at p. 387; 18 Bom, 
L. R. 559, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT, 
SECOND Orvit Appgat No. 301 or 1919. 
April 20, 1920, 
Present : — Mr. Lindsay, J. C. 
JAGDEO AXD ANOTHER— PLAINTIFFS— 
APPELLARTA 
VET SU 
BHAWANI BHIKH—Derzenpanr— 


RESPONDENT, 
Cusiom—Lecal and tribal custom, distinction bes 
tween—Family custom, whether to be proved—~ 
Riwaj-i-am as proof of custom, weight of. 


A local custom differs from a tribal custom and 
must necessarily bind all the families of the class 
indicated who reside in the locality where the 
custom prevails. Therefore, where a local custom 
obtaining in the families of a certain cluss is 
pleaded, it is not atall necessary to prove that 
the custom applies to the particular family under 
consideration. [p. 821, col, 1.] , 

Parbati Kuar v, Rani Chandrapal Kuar, 8 O. O. 94, 
distinguished from. 

Statements contained in a riwaj-i-am are, in the 
absence of rebuttal, a strong piece of evidence to 
establish the existence of a custom. (p. 921, col, 2.] 


Appeal from the desree of the District 
Judge, Fyzabad, dated tho 27th June 1919, 
reversing that of the Munsif, Akbarpur, 
dated the 28th November 1918. 


Pandit Harkaran Nath Misra, holding brief 
Of the Hon'ble Pandit Gokaran Nath Misra, 
for the Appellants, 
Babu Ram Prasad, for the Respondent, 


JUDGMENT.—The aso for the plaint. 
iffs appellants here ia that the deaiaion 
of the lower Appellate Court, regarding the 
existenae of the oustom whieh was set 
up by the plaintiffs in tho firat Court, ig 
erroneous. 

The suit was a suit for possession of 
property, and the defendants sought to 
defeat the plaintiffs’ slaim by showing that 
there were in existence daughters of the 
last male owner. In paragraph 15 of the 
plaintiffs! replication to the written state- 
meni, a custom was set up by whioh it was 
alleged that daughters and daughters’ song 
were exeluded from inheritanse. The sustom 
was described in the follawing language 
in paragraph 15 of the replisation: “The 
oustom prevailing in the plaintiffs’ family 
and among the Brabmans of the Pargana 
Birhar,” 

There ean be no doubt, therefore, that 
this was a plea of logal gustom, 
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In support ef the oustom the plaintiffs 
relied upon the document known as the 
fard riwajt:am. This dceument purports 
to describe the oustoms prevailing among 
tbe Brahman inhabitants of this pargana 
and it is olearly stated in the exíraet 
‘whish has been filed that amongst Brah- 
mans who live in this distriet daughters 
and their sons are exoluded from inheritanse. 

In addition to this the plaintifis pro- 
dneed certain oral evidence for the purpose 
of proving instances in whieh daughters 
and their sons have been exeluded from 
inheritanse, and a further item of proof 
consisted of a judgment of one of the Judges 
of this Court in whioh it was held that in 
Pargana Birhar daughters and their sons 
in Brahman families are exeluded from 
inheritanee, This judgment was based 
upon the sontents of the same rtwai-t am 
which was produeed in the present sase, 

The Court of first instance found that 
the eustom dces exist. The Munsif did 
not rely upon the fard rtwaj.t-am, whieh 
be thought was not adequate proof of the 
eustom, but he relied upon the other evi- 
denee. In appeal the learned  Distriet 
Judge has held that: the r.waj-t-am is no 
proof of the enatom, and he has also 
rejested the evidense which was put for. 
ward to show that in particular instantes 
daughters and their sons had been excluded, 

The learned Judge in his judgment 
correctly stated the nature of the sustom 
whieh was cet up by the plaintiffs, but he 
was of opinion that it was neeessary for 
the plaintiffa to provethat the eustom was 
binding in the partioular family to whieh 
they belonged. He based this opinion upon 
a ruling of this Court reported as Barbati 
Kuar v. Rant Ohandrapal Kuar (1). That, 
however, was a oase in whieh both a 
family and a tribal oustom were set up. 
A looal eustom differs from a tribal sastom 
and must necessarily bind all the families 
of the slasa indisated who reside in the 
locality where the eustom prevails. Inthe 
present ease the loeal austom pleaded was 
a custom binding upon all Brahman fami. 
lias resident in Pargana Birhar, and so it 
was not af all nesessary for the plaintiffs to 
show that the eustom applied to their family, 


(:) 8 Q. O, 94, 
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It has been held in a recent désision of 
their Lordships of the Privy  Counail re. 
ported as Beg v. Allah Ditta (2) that the 
riwaj-t-am, in the absenee of rebuttal, is 
suffüisient evidenee to establish the existences 
of onstom. At paga 97* of their judgment 
their Lordships observe as follows:— 

£t 4 . 4 

The ríwaj-? am was prodused and ex. 
hibited as evidenas at the very outset of 
the case; it is a publie resord prepared 
by a public offiser in dissharge of his 
dutiee, and under Government rules; itis 
clearly admissible in evidenee to prove the 
fasts therein entered subject to rebuttal, 
In their Lordships’ opinion, the atate. 
ments sontained in the riwaj-dceam form a 
strong piese of evidenee ‘in support of 
the eustom whioh it lay upon the plaintiffs 
to rebut, and this, aéeording to the findings 
of the vivisional Judges, they failed to do." 

These observations apply to thé riwaj-i-am 
whish was prodused inthe present gash. It 
is well known that in making the Settle- 
iment of portions of the Fszabad distrist 
the plan of Settlement operations in the 
Panjab was followed and that for oertain 
parganas & riwaj tam was prepared setting 
forth the general custom prevailing through. 
out the entire Pargana," Birhar was one 
of those parganas, The Settlement Record 
was framed on the lines observed in the 
Settlement operations in the Punjab and 
eonsequbnilg a fard riwajiam in the 
Fyzibad Distriet is as valuable a doen. 
ment for proving suatom as itis in the 
Punjab. 


In the present oase over and above 
the réway-t-am there is a judgmentof this 
Oourt, in whieh it is laid down that this 
oustom of exalusion of ddughters and their 
sons from inheritanse obtains in Brahman 
familiesein the Birbar Pargana. There waa 
thus sufficient evidense to prove the eustom, 
and it is needless for ma to examine the 
instances whieh were sought to be proved 
by the oral evidense led for the plaintiffs, ^ 


Tbe deeision of the Court below is erro- 
neous, I allow the appeal, set aside the 
lower Uoart’s deoree and restore the deoree 


(2) 88 Ind, Cas. 354 44 I. A. 89; 12 P, W.R. 
1917; 21 M, L. T. 810; 82 M. L, J. 6:6; 19 Bom. L. 
R. 388; 45 P. B. 1917; 18 A, L. J, 625; 210. W,N. 
842; 44 0.4740; 26 C, L, J. 176 (P, C). 

*Page of 44 I, A.—[Ed.] 
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of the Court of first instanse. The plaint- 
iffa will have their sosts both in the lower 
Appellate Court and in this Court, 


Appeal allowed, 


PATNA HIGH COURT. 
Crvit Reviston No. 155 or 1920. 
December 22, 1920. 

Present :— Mr, Justice Jwala Prasad and 
Mr. Justise Adami. 
HARNANDAN MARWARI— PETITIONER 
perse 
PRAN NATH RAY—Opposive Parry, 

Civil Procedure Cede (Act V-of 1908), O. 
XXXYIIL +. 10—Attachment before judgment= 
Property sold in execution of another decree, effect of— 
Attachment, whether continues, 


Where property which has been attached before 
judgment is sold in execution of another deoree, 
.the attachment before judgment ceases to be 
operative and no further proceedings can be taken 
against the property onthe basis of that attach- 


ment, [p. 928, col, I. 

Applieation against an order of the Sub- 
ordinate Judge, Deoghur, dated the 7th 
June 1920, 

Menmers. 5. M. Mullick and Satya Sunder 
Bose, for the Petitioner. 

Mr. M, Yunus, for tbe Opposite Patty. 

JUDGMENT. 
| JWALA PRASAD, J.—This applieation is 
direated against an order of the Subordinate 
Judge of Deoghar, dated the 7th June 1920, 
disallowing.the objeetion of the applieant to 
the attachment of the property in execution 
of-a desree of the opposite party. 

The point is very simple. The applieant 
purshased the property in exeeutioy of his 
money-desree on the 7th Mareh 1918, The 
opposite party attashed the property before 
judgment on the day previous, namely, the 
“6th March 1918: Symbolieal possession of 
the property was delivered to the spplieant 
‘on the basis of the aforesaid anetion purohase 
on the 7th Marsh 1918. ‘On the-14th June 
1919, the Court below held that inspite of 
symbolieal possession, the judgment-debtor 
must s«ontinue to bein possession of the 
property and secordingly the auetion- 
purchaser was nob in aetual possession 
thereof. Upon this finding the Oourt below 
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has held that under rules 58—61, the Court 
having investigated and determined actual 
possession, the judgment-debtor being found 
in possession of the property, the attashment 
musė eontinue and eannot be withdrawn. 
The Court, however, overlooked the fast 
that the attaehment before judgment of the 
opposite party on tha 6th March 1918 
ceased to be operative on aesount of the 
property having been sold away by the Court 
at an nuetion sale held in exeention of the 
money-deeree of the applisant. There was 
no property, therefore, left in the judgment. 
debtor, whieh the Conrt sould proseed against 
and sel in exeontion of the deeree of the 
opposite party. This is the effeet of rule 10 
of Order XXXVIII of the Code, whish laya 
down that an attachment before judgment 
shall not bar "any person holding a deeree 
against the defendant from applying for the 
sale of the property under attashment in 
execution of the deeree," 


It follows from the ahove provision that 
in spite of the attachment of the opposite 
party of the 6th Mareh, the applieant was 
entitled bo put the property to sale in exe- 
cation of his deeree, and, in faet, the 
property was sold on the 7th Mareh 1918, 
Seetion 65 of the Oode says that “Where 
immoveable property is sold in exesution 
of a deoree and &gush sale has  besomae 
absolute, the property shall be deemed to 
have vested in the purshaser from the time 
when the property is sold and not from the 
time when the sale besomes absolute.” 

We are not soneerned with the last few 
words of the section relating to the sale 
besoming absolute, buf under the main olause 
of the sestion the property vesta in the 
purchaser the moment ié is knosked down at 
the auction sale by the Court. The result of 
the sale of the 7th Marsh 1918 was, there- 
fore, that the judgment debtor seased to have 
any interest in the property and that the 
same passed to the applieant purehaser. There 
wae, therefore, nothing left to be attached or 
sold in exeeution of the desres of the opposite 
party. 

What is good in a prvate sale is good ina 
Court-sale and after the owner of the pro- 
perty sells it absolutely, he saunot be per- 
mitted to sell. it again. Analogously, the 
Court, having sold the property onee in exe- 
oution of the decree, eannot be permitted to - 


t 
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sell it again in exeeution of another desree. 
This is the only way, in whish eomplisations, 
arising out of a competition between 
several holders of money-dearees against the 
same judgment-debtor can be avoided. The 
Code has, therefore, provided for sueh an 
emergeney by entitling the several deoree- 
holders to a rateable distribution of the 
proseeds of the sale in exeeution held by the 
Court of any of the desrees. To my mind, 
that is the only way left to a money-desree- 
holder when other  desree-holders are 
proceeding in execution against the same 
property, 

This view is supported by authorities, vide 
Kashi Nath Roy Ohowdhry v. Surbanand 
Shaha (1) and Moti Lal v. Karrabuldin (2). 


Mr. Yunus, on behalf of the opposite party, 
supports the order of the lower Court, upon 
the ground that upons true and striat con- 
strustion ofthe rules 58—61 of Order XXI 
the Court below sould not but disallow the 
slaim of the applieant, inasmueh, as it held 
that in fast the property indispute was, in spite 
of the purchase of the applicant, in possession 
of the judgment-debtor. He sontends that 
the Court sannot, in an investigation under 
the aforesaid rules, give effeet to the sonten- 
tion that the attashment besame invalid 
and had seased to be operative. I do not, 
agree with this sontention. The power of 
the Courtis ample fo release the property 
from attachment of its own motion, when it 
finds thatthe attaehment has seased to be valid 
or operative by operation of law. Upon the 
attashment, further proeeedings in exeeution 
. follow and, if the attachment has seased to 
exist or to be operative, no further pro- 
ecedíngs oan be taken by the Court. Rule 59 
elearly eontemplates a sase of the release of 
property from attashment or the withdrawal 
thereof, when it is proved tothe satisfaetion 
of the Court that & person has some interest 

in the property, whieh sannot be attashed 
"by the Court. The applicant has shown in 
this ease that he sequired, by the sale of the 
7th Marah 19,8, an interest in the property 
whieh sould not be attached in exeeution 
of a deoree against the judgment-debtor. 
Apart from the aforesaid rule the Code is not 
exhaustive and the power, whioh I have 


(1) 12 C, 817; 6 Ind. Deo. (x. 8.) 216. - 
(2) 25 C. 179, (P. C.) 24 I. A. 170; 1 C. W. N. 629; 
7 Sar, P, C. J. 222; 18 Ind, Dec, (x. s) 121, 


already shown above, is essential in the 
Court in order to see that, upon an illegal 
attashment, no further proceedings in exe- 
eution will take plaee. There is, therefore, 
an error in the jurisdistion of the Court in - 
refusing to release the property from attaeh- 
ment when the Court had sold it in exeoution 
of the desree of the applieant. The order of 


‘the Oourt below is, therefore, set aside and 


the property in dispute is released from 
attashment. The applieant: is entitled to 
the sosts of this applieation. Hearing fee two 
good mohurs, 

Avram, J.—I agree. 


Rule made absolute, 


CALOUTTA HIGH COURT, 
APPEAL FROM ORIGINAL Deorze No, 85 
or 1920. 

January 18, 1921. 

Present :— Justiee Sir Asntosh Mookerjee, 
Kr. and Mr. Justiee Buskland, 
BAIKUNTHA NATH OHOWDHU RY Awp 
ON HIS DEATH KIS Heres AND LEGAL Re- 
PRESENTaTIVESs, KULADA PROSAD 
CHOWDHU RY AND OTHERS—DEFENDANTS 
Nos, (1a), (15) AND 2— APPELLANTA 


versus 
RAMANAND PATNAIK—PrAINTIFF 


— RESPONDENT. 

Mortgage suit--Preliminary decree, appeal against, 
after passing of final decree, whether mainiainable— 
Appeal filed in ignorance of final decree— Amend. 
ment, whether can be allowed— Contract Act (IX of 
1872), s. 74—Interest—Covenant to accept reduced 
rate—Original rate, whether penal, 


An appeal’ against a preliminary decree in a 
mortgage suit filed subsequently to the making of 
a final decree therein cannot be entertained. 
Bub where, in ignorance of the fact that a final 
decree has been passed, the defendant appeals 
against the preliminary decree, he may be allowed 
subject to payment of costs, to amend the memo. 
randum of appeal so as to turn it into ah appeal 
against the final decree also, [p. 925, cols. 1 & a) 


Where a deed of mortgage» provide 

ment of interest at a eE ai i Rad snae 
covenant to accept interest at a reduced rate. if 
interest is paid punctually, the covenant hag tot 
the effect of making the original rate of interest a 
penalty withih the meaning of section 74 of the 
Contract Act. [p. 925, col, 2.] z E 
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Appeal against tho deorces of the Subordi- 
nate. Judge, Bankura, dated the 15th of 
January 1920 and the 16th of March 1920. 

FACTS appear from the judgment. 

Babu Mohendra Nath Roy (with him Babu 
Phanindra Nath Das), for the Respondent.— 
Before my learned friend opens the appeal, I 
would objest to the hearing of the same 
as being insompetent. The appeal arises 
out of a mortgage suit. It is direeted 
against the preliminary decrees, whieh was 
passed on 15th January 1920. The appeal 
was filed on 21st April 1920. In the 
meanwhile, however, the final deeree was 
passed on 16th Mareh 1920, So the 
desision in this appeal would be infrustuons, 
as it would not affeot the final dearee, which 
would remain. Refers to Mackenate v. Lala 
Narsing Sahat (1). 

Mr, B. K, Chowdhury (with him Babu 
Bejoy Kumar Ohatteriee), for the Appellants. 
—I submit the appeal is perfectly competent. 
If the preliminary desree ba set aside, a 
modified similar result would follow (be 
final desree, as it rests on the preliminary 
desree. Refers to Khirodamoyi Dasi v. 
Adhar Ohandra Ghose (2). If your Lordships 
hold against me on this ‘point, I would 
pray 88 an indulgence that amendment of the 
memorandum of appeal be allowed so as to 
include in it the final deeree : also, | The 
appellante, who live in thé intgrier parts 
of the district, were not aware of the 
passing of the final deeree so that they 
sould have sesordingly instructed us to 
appeal against the final, decree also, 

Turning now to the merita, I submit 
the appeal arises cut of a. mortgage, suit 

whieh thas been dasreed. The defendants 
are appellants. Tha mortgage was dated 
llth February 1915. The ‘deed provides 
thus regarding interest on thee loan, viz, 
(1) that the mortgagors would pay interest 
at the rate of Rs, 2 per ocnt, per month 
with annual rasts, ind (2) that in exse the 
mortgagors pay off in one lump the en. 
tire sum due as interest in proper time, than 
the mortgagors would withont - objéétion 
aesept interest at Re: 1 instead of Rs, 2 
 pér month; but that if the 


+ 


aan d 


at Rö, 1 per oent. per month within the year 


(1) 1 Ind. Cas, 413; 35 C. 762; 10 0.°L. J. 118,° 


of the dosument, then they would be bound ; 
to pay interest and compound interést at 
Rs. 2 per sent. per month. Now the mortgage 
was for Rs, 2.500, of whieh Rs. 125 was 
paid to the mortgagor atthe time of the 
dosument. The balanee was paid about 
15th June 1915. The plaintiff olaims interest 
from the date of the mortgage, viz., Fabruary, 
Y submit the last elause about payment 
of interest is penal, The intention of the 
parties was that interest shonld be payable 
at the rate of Re. I per sent. per month, 
In ease of defanlt only it would run at tha 
rate of Rs. 2 per eent. per month. 

[Mooxersez, J.—Look at Syam Teary 
Dassya v. Eastern. Mortgage 5 Agency Qo, 
Limited (3). 

I snbmib that ease is din gah abis 
from the present case, The oase of Wallis 
v. Smith (4) ought not to be followed, 
bes&use the desisicn there was based on 
the English Law of interest. I submit 
the importation of that elause rendera it 
pena), otherwise the provisions of seation 
74 of the Indian Contrast Act would be 
nugatory, Farther’ the slause would be 
absolately méaingless ifit were nob taken as 
a penal slause. Refers to Sundar Keer y, 
Rai Sham Krishen (5). There ia’ another 
Point to be considered, viz, that the 
“mortgage is illegal. Although that point 
was not raised in issue, you have juriadie- 
tion to take oognizanee of it, sifting as a 
Court of Appeal.  Refers to Connolly v, 
Consumers Oordage Oompany (6). There, it 
has been held by the Privy Council that it 
is the dnty of the Appellate Court to take 
note of the illegality of the deed. Under 
the sireumstanees, I would pray that the 
decree might be modified so far as the 
rate of interest is concerned. 

Babu Mobendra Nath Roy, for the HR». 
spondent, was not silled upon to reply. 


JUDGMENT. 

Mooxkrrszz, J.—This ig an appeal by 
the defendant in a mortgage snit., The pre- 
liminary decree was made on the 15th 


(8) 40 Ind. Cas, 865; 22 0. W. N. 226 at pp. 241, 
245 


(4) (1882) 21 Ch. D. 243 at p. 261; 62 L. J. Oh, 145; 
47 L. T. 389; 81 W. R. 214 

(5) 84 O. 150; 9 Rom. L. B. 304 11 O. W. N, 219j 
17 M, L. J. 48; 2 M. L, T, 75, 4A. Lid. 109; 5€. 
L. J. 106; dá I. A. 9 (P. C.). . 

(6) (1908) 89 L, T. 347. 
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January 1920 and the appeal now before 
us was lodged in this Court on the 2.8% 
April 1920. lt appears that, though in the 
interval, the final dearee had been made on 
the 16th Marsh 1920, the appeal is dirested 
only against the preliminary desree and 
pot against the final deeree. In these 
siroumstanoes, an objection bas been taken 
by the respondent that the appeal is in- 
sompetent, on the authority of the desision in 
Mackenzie v. Lala Narsing Sahat (1). 
This preliminary objestion is manifestly 
well founded on principle, for if we were 
now to reverse the preliminary deoree at 
the instanee of the appellant, the final 
deeree would still remain unaffested, aa 
no attempt has been made to esballenge 
the propriety of that decrees, But our 
attention has been drawn by. the appellants 
to the ease of Khirodamoyi Dasi v. Adhar 
Ohandra Ghose (2), whieh is alearly dis- 
tinguishable. There the final deeree was 
^" made after the appeal had been preferred 
against the preliminary deeree., In these 
cirsumataroer, it was ruled that the final 
deeree must be deemed to have been made 
on the assumption tbat if the preliminary 
decree should be modified or set aside in 
tbe appeal, the final deeree also would be 
similarly modified or set aside. The present 
oase, however, is not of that deseription 
and is  eovered by the  deeision in 
Mackenzie v, Lala Narsing Sahat (1), whiah 
was followed in Abdul Jalil v. Amar Ohand 
Paul-(7). 

When we intimated this opinion to the 
Counsel for the appellant, he made an 
applieation for leave to amend the memo- 
r&ndum of appeal so as to turn it into 
an appeal not merely against the preliminary 
decree, dated the 15th|January 1920, but also 
against the final deeree, dated the 16th Marah 
1920, It was stated in the petition that the 
appellants were ignorant villagers and 
apparently, at the time when the appeal 
against the preliminary desree was lodged 
in this Court, neither the appellants 
themselves nor their legal advisers were 
aware that the final decres had already 
been passed. In these sireumstanses we 
have thought it right to grant the appliea- 
tion made by the Counsel for the appellant, 


(7) 21 Ind, Cas. 510; 18 0. L, J. 228. 


He has undertaken to attash to the memo- 
randum of «appeala certified eopy of the 
final deeree-and to amend it suitably. 
This order is made on ths gondition that 
the respondent would be entitled in any 
event to Rs, 50 as extra costs thrown away. 

As regards the merits of the appeal, the 
contention is -that the agreement for pay- 
ment of -interest is a penalty and should 
not have been enforced. The mortgage, 
exeouted on the llith February 1915, pro- 
vides that interest would run at the rate 
of Hs. 2 per cent. per month and 
would be paid off every year. It further 
provides that the amount of interest which 
wil remain unpaid at the end of the year 
would be treated as prinsipal and interest, 
that is, compound isterest would run at 
the rate of Rs 2 per sent. per month. The 
agreement consequently was that the loan 
would oarry interest at the rate of Hs. 2 per 
cent, per month with annual rests, There is 
a further provision.to the following effest: 

although the rate .of interest per sent. per 
month is fixed at Rs, 2 in'the bond and the 
same is agreed by us, yet at onr request and 
supplication you also agree that in ease we 
pay off in one lump the entire sum due as 
interest in proper time, that is, just at the 
end of the year from the date. of this doou. 
ment, then we shall pay interest at the 
rate of Re? l per sent. per month instead 
of Hs. 2 per sent. per month and you and 
your heirs shall take interest at the said 
rate of Re. 1 per sent. per month without 
any objeotion. But if we or our heirs do not 
pay the whole interestin one lump sum at 
the rate of Re. 1 per oent, per month within 
the year, then we and our heirs shall remain 
bound to pay interest and compound interest 
at the rate of Rs. 2 per sent. per month 
as stated in the bond, and thjs rule will apply 
all along." We are of opinion that thia 
covenant to assspt interest at a redused rate, 
if interest is paid punotually, does not make 
the original rate of interest a penalty within 
the. meaning of sestion 74 of the Indian 
Oontract Aot, It has not been disputed that 
this principle was applied in the cases of 
Hardy v. Martin (3), Union Bank of London v, 


(8) (1783).1 Bro. C, C. 4192; 28 E, R, 1214, 
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Ingram (9), Wallis v, Smith (4) and Walling- 
ford v. Mutual Society (10).- 

But it has been sontended that the rule is 
not based on reason and should not be ap. 
plied to this country. We find, however, that 
the rule was applied by this Court in the ease 
of Kirti Ohunder Ohatterjee v. J. 9, Atkinson 
(11), by the Allahabad High Court in the 
ease of Kutub ud dim Ahmad v. Bashir ud din 
(19) and by the Madras High Court in the 
sane of Abdul Rahiman v. Rangiah Gounden 
(13), We are of opinion that the rule is 
reasonable ; for, as was pointed out by Stan- 
ley, O. J. in Kutub ud din Ahmad v. Baskir. 
ud-din (12) and by White, C. J., in Abdul 
Rahiman v. Rangtah Gounden (13), the effect 
of a olause of this dessription is to enoourage 
punetuality on the part of the debtor, and 
there is no reason why the Courts in sueh 
eireumstanees should be astute to nullify the 
contrast between the parties. We do not 
overlook that in the oase of Syam Peary 
Dassya v. Eastern Mortgage & Agency Oo. 
Limited (8) the rule, though reeognised and 
approved, was not applied; but the desi. 
sion in that sase has, upon this point, been 
reversed by the Judisial Committee, Mal? Lal 
Das v. Eastern Mortgage & Agency Co. Lid, 
(14), The position then is that the rule as 
enunsiated in Wallingford v. Mutual Soctety 
(10) has now been adopted by the Judioial 
Committee, We hold aeeordingly that the 


. agreement to aesepi interest at a reduced 


"959; 29 W. B. 209. 


rate, on punetual payment, does not make 
the original rate of interest a penalty. We 
may add that referense was made to the 
desision of the Judicial Committee in the ease 
of Sundar Koer y. Rai Sham Krishen (5), but 
that was slearly a ease where fhere was no 
sovenant to asept a redueed rate of interest 
on punctual payment. : 

It has finally been urged that the whole 
of the sum alleged to have been advanced 
was not paid on the date of the exeeution of 
the bond and that a sonsiderable portion of 


(9) (1881) 16 Ch, D. 58; 50 L. J, Ch. 74; 48 L. T, 


(10) (1880) 6 App. Cas, 686; 50 L. J. Q. B, 49; 48 
L. "P, 258; 29 W. R., Si, 

(11) 16 C, W. N. 640. 

(12) 6 Ind. Cas. 665; 32 A, 448; 7 A. L, J, 804. 

(13) 22 Ind, Cas. 597; 1 L, W. 181, 

(14) 61 Ind. Cas, 486; 26 O. W. M. 265; (1920) M, 
W. N. 631; 28 M. L. T. 851; 47 I. A. 265; 2 U. P. L. 
R. (P. 0.) 166 (P. 0). a 
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with costs. 


the money was in fast paid mush later. 
This point does not appear to have bsen 
dissussed in the Court below and we are not 
in a position to deal with it here, 

The result is that the appeal is dismissed 
We assess the hearing. fee at 
Rs, 150, 

Buoxrasp, J.—I agree, 


Appeal dismissed, 


cae 


LAHORE HIGH COURT. 
FULL BENCH. 

Szconp Civin Arrear No. 2066 or 1916, 
Mareh 1, 1921, 
Present:—Mr, Justice Soott- Smith, 
Mr. Justice LeRossignol and Mr. Justice 
Abdul Raoof, 

HILL, SAWYERS ann COMPANY— 
PLAINTIFF3— ÁFPZLLANTS 
tersus 
Tas SEORETARY or STATE— DEFENDANT 


— RESPONDENT. 
Railways Act (IX of 1890), Oh. VII, 


A 8. 80—“ Loss,” 
whether includes loss by misdelivery. 


The word “loss” in Chapter VII of the Railways 
Act includes loss to the owner of goods made over 
to a Railway Administration which have been mis. 
delivered and so have been lost to the person 
entitled thereto, [p. 931, col. 2.] 

Seeond appeal from the deoree of the 
Additional District Judge, Delhi, dated the 
20th April 1916, varying that of the Subor- 
dinate Judge, Second Olass, Delhi, dated the 
19th January 1916, dismissing the claim. 

Lala Mott Sagar, R. S., for the Appellants, 

Mr. Jai Lal, for the Respondent, 

FAOTS appear from the following judg- 
ments of Mr, Justice Abdul Raoof and Mr. 
Justice Le Rossignol : ; 

ÁspuL Raoor, J.—(December 10, 1920,)—~ 
The fasts of the suit whieh has given rise to 
this sesond appeal are few and simple, The 
plaintiffs handed over to the Hast Indian 
Railway Company a motor sar at Delhi to be 
earried to Lahore and to be delivered to the 
plaintiffs, who were themselves named as the 
consignees. The motorr.ear was to be sarried 
over the Hast Indian Railway line, and over 
that of the North-Western Railway, and te 
be delivered at Lahore “Station on the latter 
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line, The Railway Reseipt was sent by the 
sonsignors toa Bank, direeting it to make it 
over to Messrs. Wilfred and Company on 
payment of the prise, The Wilfred Com- 
pany, however, did not take over the ressipt 
from the Bank and without paying the prise 
of the oar took delivery of it from the 
North-Western Railway by exesnting an 
indemnity bond. It is admitted that no 
authority was given by the plaintiffs to the 
North-Western Railway Company to hand 
over the sarto Messrs. Wilfred and Oom- 
pany, 

The suit was lodged against the Seeretary 
of State, as the North-Western Railway is 
' admittedly a State Railway. The sontract 
was entered into between the plaintiffs and 
the East Indian Railway Company. There- 
fore, it is olear that there was no privity of 
sontrast between the eonsignors and the 
North- Western Railway Company, and, there- 
fore, no suit for the breach of sontraet sould 
lie against this Gompany. The legal position 
of the North. Western Railway Company with 
regard to the East Indian Company san only 
be that of an agent, and a slaim on the basis 
of the breash of contrast eould not be main: 
tained against the North-Western Railway 
as the agent of the East Indian Railway. 


In the sase of Ohunnt Lal v. Ntzam’s 
Guaranteed State Railway Oompany, Limited 
(1), a Full Beneh of the Allahabad High 
Court held that— When a Railway 
Company reseives and undertakes to carry 
goods from a station on its Railway to 
& place on another  distinet Railway 
with which if sommunieates, this ia evi- 
dence of a sontract with the  reseiving 
company for the whole distanee, and the 
other Railway Company will be regarded as 


their agents and not as a. with the . 


bailor,” 


“This passage is to be found on page 231 of 
the Réport, There are several other -autho- 
rities on the point whieh need not be speel- 


fieally mentioned and diseussed as the posi- : 


' tion’ is well’ reeognised and is praetieally 
admitted before us. 


Under the general law no selon. in tort 
t 


(1) 29 A. 228 4A. LJ, 80; 2 M, L; T. 42; A. W. 
1 * 
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Sestion 80 of the 
provides that— 


“Notwithstanding anything in any agree: 
ment purporting to limit the liability of a 
Railway Administration with respest to traffic 
while on the Railway of another administra. 
tion a suit for sompensation for loss of the 
life of, or personal injury to, a passenger, or 
for loss, destruotion or deterioration of 
animals or goods where the passenger was or 
the animals or goods were booked through 
over the Railways of two or more Railway 
Administrations, may be broughteitheragainst 
the Railway Administration from whieh the 
passenger obtained his pass or purchased 
his tieket, or to whieh the animals or goods 
were delivered by the eonsignors thereof, as 
the case may be, or against the Railway 
Administration on whose Railway the loss, 
injury, destruetion or deterioration ossurred.” 

Therefore, if the present suit oan oome 
within the provisions of seetion 80 the plaint. 
iff is entitled to maintain it. The sompern- 
sation, however, elaimed in this suit is on 
ascount of the wrong delivery of the goods 
toa person other than the eonsignee, The 


: question then arises whether misdelivery of 


goods somes within the meaning of section 
£0. Itissontended that misdelivery ‘comes 
under the denomination of ‘loss. The word 
‘loss’ cosurs in almost all the sestions of 


Chapter VII of the Aot sommensing from 


72 to 80 downwards, and if has been rightly 
held by the lower Appellate Oourt that the 
loss in all these sestions meana ‘losa tothe 
Railway Company. Oan it be said in this 
ease that there has been & loss by the North. 
Western Railway Company ? Loss has been 
held to signify loss by the Company in the 
sense that the goods lost are not traseable 
by it. In*the ease of misdelivery.the goods 
are not nesessarily untrafeable, In this ease 
the motor oar was by mistake or wilfully 
delivered to Messrs. Wilfred and Company, 
and the faet was well known to the Company. 


It eannot, therefore, be said that the motor 


ear was lost by ‘the North-Western Railway 
Company —See Millen v, - Brasch Co. 


'" (2). This question has been fully considered 


and dissussed in Changa Mal v. Bengal N. W, 
Raslwag Company (8) bya Division Beneh 


' (2) (1888) 10 Q. B. D. 142; 62 L. J, Qe B. 127; 47 
L. T. 685; 81 W. R. 190; 47 J. P. 180, 
(3) 6 P, BR, 1897. 
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of the Punjab Chief Court, and the Courts 
below have relied upon this ruling in dis- 
missing the suit of the plaintiffs, In this 
ruling all the relevant authorities, both 
English and Indian, then available, were 
diseussed and eonsidered. I am not prepared 
tohold that the learned Judges of the Chief 
Gourt eame toa wrong conclusion. A suit 
for compensation, no doubt, sould lie against 
the reseiving sompany, namely, the Hast 
Indian Railway Company, as a bailee with 
referense to the provisions of seetions 151, 
152 and 161, Contrast Ast, if not under the 
Railways Act, but whether sueh a suit oan 
lie against the North-Western Railway under 
the special provisions of section 80 is the 
question which we have to deside. The 
Legislature has made, under the speaial 
provisions of seetion £0, the Railway of 
another administration liable only in the 
éase of loss, destruction or deterioration, It 
might have made this Railway liable for 
ypisdelivery also, but it has not done this, and 
has eonfined its liability to the oases of loss, 
destruetion or deterioration’ only, I ‘take it 
that it must have been done On purpose. 
Reasonable meaning oan be attached to the 
geetion, as it stands, by imputing to the 
Legislature the intention to hold the Company 
liable only in the ease of loss, destruetion 
or deterioration, Itis not our business to 
see whether this was a good or bád poliey, 
or whether the eonsigning publie will or will 
not be injured by it. On the strict construs- 
tion of the language of the section, as it 
stands, I ean give to it only the meaning, 
whieh I. have indicated above. 


I aseordingly hold that the view taken by 
the Courts below was sorrest, and dismiss 
the appeal with soste.. 


LeRossianor, J .—(Decsmber 11, 1920).—I 
regret that I am unable to agree with my 
learned colleague on the question of law 
involved in the ‘desision of this appeal. | 

Briefly, he holds that when a Railway 
Adminiftration bas misdelivered a sonsign- 
ment.of goods, the suit for sompensation 
brought against it by thé owner is not a suit 
for compensation for loss of the goods” within 
the meaning of sestion 80 of the Indian 
‘Railways Aet, His ground for so holding in 
that the goods are not lost, inasmuch as the 
‘Railway Administration-knows to whom they 
were delivered. But éven on this argument 


the Railway Administration does not neees- 
sarily know their fate after the misdelivery 
at the time of the suit, 

I interpret ‘lose,’ in its natural sensa, to 
mean any dealing with the goods whioh dispos- 
nesses the Railway of. them so sa to render 
impossible delivery to the eonsignee, whether 
that dealing is done with or without the 
sousent and knowledge of the Railway Ad. 
ministration. 

When goods have left the possession of the 
Railway Administration, it has lost them, and 
a suit based on misdelivery is, in my opinion, 
a suit for compensation for loss of the goods. ' 

It is apparently sonseded that a suit for 
compensation in sush a oase would be main- 
tainable under seotion 72 against the bailee, 
and the distinetion now drawn is that the 
North- Western Railway is in this ease only the 
bailee's agent. Ib seems to me, however, on 
examination of the sonsignment note that 
the goods were delivered to the North- 
Western Railway at the joint station at Delhi, 


where the station staff appear to be the 


servantsof the East Indian Railway and the 
North-Western Railway jointly, so that the 
question now dividing us need not have 
arisen. As, however, the question has arisen, 
the diffiaulily must ba solved. Reliance is 
Plaeed on Ohanga Mol v. Bengal N..W. 
Railway Company (3), but admittedly in 
that ease the learned Judges were pleased to 
interpret most strictly the word ‘loss’ as 
employed in sestion 77 of the Act, and with 
all deference I venture to think that that 
decision is bad law. 

By enacting sestion 80 of the Indian 
Railways Act the Legislature evidently 
intended to plase the bailee and his agent 
on exaetly the same plane and did not 
intend to sereen an agent guilty of deliberate 
misfeasanee and to make him answerable for 
accidental loss. If the present suit is not 
maintainable by virtue of seetion 80 of the 
Ast against the  bailee's agent, besause 
misdelivery is not inelnded in ‘loss,’ then I fail 
io see how sush a suit san be maintained 
under seotion 72 even against the bailee, for 
the language of sestion 72 and that of see- 
tion 80 are identisal so far as the present 
confliot of views ia eoneerned. ; 

.My view is that in Chapter VII of the 
Indian Railways Act the word ‘loss’ ineludes 
loss by misdelivery, and Iam led to take 
that view by giving ‘loss’ its ordinary meaning 
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and by interpreting the Statute in sueh a Way 
aa to avoid a stultifieation of its objeat. 


ORDER OF REFERENCE. 

- December 13th, 1990. — As we differ on 
a point of law, wiz, whether loss,’ in 
section 80 of the Indian Railways Act 
Insludes losa by misdelivery, and as 
one of us doubts the oorreotness of Ohanga 
Mul v. Bengal N-W Railway, Company (3), 
we send the reecrd to the Hon'ble Chief 
Justice, so that the appeal may ba heard bya 
Full Bench of this Court. 


FULL BENOH JUDGMENT. 

Scorr-Sarrs, J.—The fasts of the sase are 
stated elearly in the ‘orders of the Judges of 
the Division Bonob, dated 10th and 11th 
December 1920, respestively, The quastion 
whiah has now to bs ‘desided is whether the 
word loss’ in section 80 of the Indian Rail- 
ways Aot, 1X of 1890, inaludes loss by mis. 
delivery, loss of a motor car having resulted 
to the plaintiffs by the action of the North. 
Western Railway Oompany’s sarvant in 
delivering it without authority to Messrs, 
Wilfred and Üompany, who ware not entitled 
fo reaeive it, The Judges of the Diviaion 
Bensh before whiash the appeal was first 
argued differed in their view, as their orders 
show. Briefly put, LesHossignol, J., was of 
opinion that the word ‘losa’ in the abova 
Section icoludes loss by misdelivery, whereas 
Kaoof, J., following Ohanga Mal wv. Bengal 
N; W. Ratlway Oompany (8), was of opinion 
that the word ‘loss,’ oocurring in sestion 80 
and other seations of Chapter VII of the 
Indian Railways Aat, means loas by the Rail- 
"way and doea not include less to the owner. 
He said— 

Loss has beon held to signify loss by tho 
Company, in the, senso that tho goods loat are 
not traceable by it, In the ease of mis. 
delivery the goods are not nesessarily untraae- 
able. In this ease the motor-sar was by 
mistake or wilfully delivered to Messrs. 
Wilfred and Company and the faet was well 
known to the Oompany. It sannot, therefore, 
be said that the motor.cav was lost by the 
North. Western Railway Company.” 

In support of his visw the lsarned Judge 
referred to the onse of Millen y, Brasch & 
Oo. (2), < 

In Changa Mal- y, Bengal N-W, Rail. 
wiy Company (3) the Judges of the Chief 
Court pointed ouf that prior to the enastment 
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of the present Indian Railways Aot the 
responsibility of Railways was considered to 
be that of insurers for the safe eustody of 
goods, just as in England under the Common 
Law and the Carriers Aot of 1830 the 
responsibility of a common aarrier is held to 
be that of an insurer. "They went on to point 
out how the effest of the desisions supporting 
this view was sounterasted by Beotion 72 of 
the Indian Railways Aot, whieh deolares 
that— > 

“The responsibilty of a Railway Administra. 
tion for the loss, destrustion or deterioration 
of animals or goods delivered to the adminis- 
tration fo be sarried by Railway shall, subjeot 
to the other provisions of this Ast, be that 
of a bailes under seotions 151, 152 and 161 of 
the Indian Oontraat Act, 1872." 

At page 28* of the Resord the following 
passages caour :— . 

"It seems thus alear that the responsibility 
regarding whieh section 72 legislates is the 
responsibility which was formerly held to 
attash £o Indian Railways as insurers for the 
safe delivery of goods under the Common 
Law and Custom of England, and not the 
responsibility arising from contrasts for their 
carriage and delivery, Ohapter VII of the 
Aet bas been framad mainly with the objeot 
of defining the limits of that responsibility, 
and as already stated, ‘loss’ in seotion 77 
must bear the same interpretation as in ses- 
tion 72. On this view it is diffiault to main. 
tain the defendant's contention as to the 
meaning of the word. It slearly signifies logs 
by the Railway and not.simply loss to the 
owner, a distinction referred to by Lindley, 
L, J., in Mellen v. Brasch § Oo. (2). 

Now, the word ‘loss’ in various English 
desisions has been interpreted to mean Joss 
by the oarrfer and not simply loss £o the owner, 
but those desisions were “given in sages to 
whish the Uommon Law of England and 
the Carriers Ast of 1830 were applicable, 
It is, however, stated in seotion 72 (3) of 
the Indian Railways Act that— 

"Nothing in the Common Law of England 
or in the Carriers Aot, 1865, regarding the 
responaibiliby of sommon sarriers with respoot 
to the carriage of animals or goods, shall 
affest the responsibility as in this seotion 
defined ofa Railway Administration,” 

This being the law, I fail to seo why the - 
ward “loss” in Chapter ViI of the Railways 

*Page of 1897 P. R, —[Ed.] 
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Act should bear tha restrieted meaning as- 
signed to itin oertain English desisions, 

In Ohanga Mal v. Bengal N.. W. Railway 
Company (3), Chatterji, J., in his referring 
order gays:— l 
“Tho word ‘loss’ has nowhere been 
defined in the Ast, but its grammatical sense 
involves the notion of an involuntary or 
unwilling parting with the thing with refer- 
ense to whieh it is used. I should think 
that this notion is true of both the person 
who loses the thing and the owner, whose 
property is lost. A thing is not lost in the 
proper sense of the term if the bailee of it 
detains it wrongfally or wilfully or negli. 
gently delivers it to another." 

The word ‘lors’ has also a wider sense 
and often means pssuniary loss or privation 
of an artisle to the owner, In the present 
sase the plaintiffs have certainly lost their 
motor ear and this loss has been, caused by 
the misdelivery -of the artiele bailed. If 


any layman, not used to legal terminology, 


were asked what the present suit was for, 
he would surely say it was one for sompen.’ 
sation for the 1osa of a motor oar. 
+t In Ohanga Mal v. Bengal N. W. Railway 
Company (3), at the bottom of page 28* of 
the Reeord, it is stated — 

A similar inferensa may, I think, he 
drawn from the referenses to the Contract 
Aot, in seetion 72. Sestion 152 of that Aat 
relates to ‘loss’ of goods by the bailes while 
they are in his hands and not to loss oaused 
to the batlor by wrongful detention or son- 
version of them by the bailee.” 

Thea learned Judge, however, did not refer 
specifically to sestion 161 of the Contrast 
Ast, which is one of those referred to in 
gestion 72 (3) of the Indian Railways Aot 
and whish lays down that— 

‘If, by the default of the bailee, the goods 
are not returned, delivered or tendered at the 
proper time, he iè responsible to the bailor 
for any loss, destrustion, or deterioration of 

“the goods from that time,” 

Now, it seems to me that when an article 
is misdelivered, it is not delivered aeoeordiug 
to the bailor’s direetions, and if thereby any 
loss osaurs to the Wailor, the bailee is liable. 
In the notes to sestion 101 of the Indian 
Contrast Ast by Ounningham and Shephard, 
it is stated that-—— 
| “The responsibility whish the bailee ineurs 

*Page of 1897 P, R.—[ Ed. | ga m 
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by failing to dissharge the duty imposed 
by the “last preseding section is similar 
to that whieh a bailes insurs who uses the. 
goods in an unauthorised manner, he besomes 
liable for all loss, destrustion or deteriora. 
tion, from whatever sourse, whieh ossurs, sub- 
sequent to his breach of duty.” 

‘In Ohanga Mal v. Bengal N-W. Hailway 
Company (3), Chatterji, J., in his referring 
order says:— 

“It would seem that the sense in which 
the word is employed in eonjunetion with 
‘destrustion’ and ‘deterioration’ in seotion 
72 governs its interpretation in sestion 77, 
and I doubt whether in the former it bears 
aush an extended signification as the defend. 
ant wishes to put on it. lf it does, if must, 
in sonjunetion with the two other expressions, 
prastisally define the entire liability of the 
Railway in respsstof the goods, but I doubt 
whether a oase of wrongful detention would 
be held to ba sovered by it or governed by 
the short limitation provided in seotion 77." 

As at present advised, [am disposed to 
think that the ease of wrongful detention 
whioh causes loss to the owner of the .goods 
bailed would certainly some within the 
gestions of Chapter VII of the Indian 
Railways Aot, I think that temporary loss 
of an article is insluded in the word ‘logs’ in 
this Ohapter. I sm of opinion that in the 
ease of a misdelivery causing the loss of an 
article, the Railway asa bailee is liable to 
eompensate the bailor, lam fortified in this 
view by the desision of a Division Beneh of 
the Madras High Court in Madras and 
Southern Maharatta Railway Company, Limitež 
v. Haridoss Banmalidoss (4). The meaning 
of the word ‘loss’ is fully disanssed at pages 
876 and 877*, wherein the English desisions 
were held to be inapplisable, as the Indian 
Railways Aot was not tn part materia with 
the Carriers Act, 1830, and it was pointed out 
that the three sestions of the Contract Aot 
which were applied by the Indian Railways 
Ast purport to deal not merely with the 
bailee’s duty of safe sustody, but also with 
the performanse of the bailee’s duty to 
deliver at the propertime. It was accord. 
ingly held that Ohapter VII of the Aet 
must be taken, and was intended, to eover 
the whole liability of the Railway Company, 

(4) 49 Ind. Cas 69; 41 M. 871; 85 M, L. J, 35; 21 
M. L. T. 88; 8 L. W. 849, 


*Pages of 41 M.—[ Ed.] : 
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insluding among other things the rasponsi: 
bility of the Railway Company for mis- 
delivery by whatever reason oaused. 

Again, in Madras and Southern Mahuratta 
Ratlway Oompany, Limited v, Matiat Subba 
Rao (5), it was held that— 

. The term ‘losa’ would inelude eases where 
the artiele sonsigned is lost to the sonsignor 
as sueh article or has lost its identity as 
sueh,” 

In Grest Indian ^ Peninsula 
Company v. Ramchandra 
Kajiji, J., ‘sitting on the Original Side of 
the High Court, held that loss under seetion 
75 of the Railways Ast means loss to the 


Railway 


Railway Company and not loss to the owner. ` 
t 


He said: 

t . r AE" t ` 
l In my opinion loss, on the true aonstrua: 
tion of sestion 75, is a loss by the oarrier 
such as by abstraction by a stranger, or by 
his own servants, or by losing them from 
vehisles in the eourse of sarriage or by 
mislaying them so as not to know where to 
find them, and the like, It inoludes temporary 
as well as permanent loss." 

Lower down on the same page the learned 
J udge said that— 

The interpretation put on the word ‘loss’ 
by Chatterji, J., in Ohanga Mal v. Bengal 
N.-W. Railway Company (3) is correot, 
where he held that negligent misdelivery of 
goods toa person other than the owner is not 
sush a lossof goods within the meaning of 
gestion 77,” EM 

There was an appeal from his desision £o 
a Beneh of the High Court, whieh differed 
from him as to his interpretation of the 
word. loss,'—85e8 page 401,* In that oasa 
sertain aseoant books were delivered by the 
Railway tothe wrong person and were sub- 
aapa = S in Jail where they were 
estroyed, and Masleod, J., said (s 
4078) = ; (ses page 

"Í am of opinion that the loss of the 
books was saused by the negligent aet of the 
defendants’ servant in delivering them to 
the wrong person and was not aaused after 
such delivery, - Loss ineludes temporary loss, 
and it does not matter that by an unfortunate 


(5) 55 Ind, Cas, 704; 48 M. 617; (1920) M. W. N. 
198; = L., W, 858; 38 M, L. J, 360; 28 M. L. T, 49; 43 


M. 61 LI 
a0 49 Ind. Cas, 396; 43 B. 836; 21 Bom. I, 
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assident after the loss by misdelivery the 
books were destroyed in the Jail,” 

Having regard to these authorities and 
bearing in mind its well.reeognised meaning, 
I hold that the word ‘loss’ in Chapter VII of 
the Indian Railways Aot insludes loss to the 
owner of goods made over to a Railway 
Administration which have been misdelivered 
and so have been lost to the person entitled 
thereto. Ssstion S0 of the Railways Aot makes 
the Railway Administration on whose line the 
loss ossurred equally liable with the Railway 
Administration to whieh the goods were 
delivered by the sonsignors thereof, and 
therefore, the present suit for compensation 
for loss oan be brought against the North- 
Western Railway as represented by the 
Seoretary of State, who is the defendant. 

In answer to a question put by ug Mr. Jai 
Lal said that no other question was at isfue 
betwean the parties. I would -assordingly 
ascept the appeal and decree the plaintiffs! 
alaim in full with sosts throughout, and I* 
would also allow interest at 6 per sent. per. 
annum from the date of suit until the date of 
reslisation. 

LeRossignot, J.—L agree with  Seott. 
Smith, J., and have littl to add to my 
earlier judgment, 

English desisions on the point in dispute 
are not appesite for, as has been pointed ont, 
the Indian Railways Ast and the Oarriers 
Aot are not?» part materia, 

The aim ofthe Carriers Aot was to afford 
protestion to oarriers*in respsst of the bona 
fide loss of goods, but it granted them no 
immunity in eases of misfeasanes. Oone 
sequently, the use of ‘logs’ ina restricted 
sense in that Act is no juatification for the 
view that if is used in the same narrow 
sense in the Indian Railways Ast. 

Sestion 80 of the Indian Railways Aot 
itself furnishes clear evideuse that th9 word 
loss’ is not used in the sense of “loss to tha 
Railway Company,” for ib provides inter alia 
for a suit for compgnsation for loss of «life of 
a passenger. Oanit be argued that the losa 
here is the loss to the Railway and not tothe 
unfortunate passenger P 

For these reasons I sonour in the deoree 
proposed by my learned aolleague. 

ABDUL Ra4oo0r, J.—I have perused the 
judgment of my learned brother Mr. Justiee 
Seott-Smith carefully, but I regret that I am 
unable to shange my opinion, J still feel 
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diffieulty in holding that the word “Joss” in 
the several sections of Chapter VII of the 
Indian Railways Act has been used in the 
ordibary rense of peeuniary loss or privation 
of property to the owner, If that had been 
ihe intention of the Legislature, there would 
have been no necessity of soupling with the 
word “loss” the words ‘‘destrustion or 
detericration,” for in that sense destruction or 
detericration, would be sovered by the word 
"loss." Evidently the Legislature sontemplat- 
ed by the employment of the word "loss" 
something different and distinat from logs 
resulting from destruotion cr deterioration. 
Asoording to the decision of my learned 
brother the word “loss” would inelade all 
losres, sush as total or partial loss and per- 
manent or temporary loss. If that had been 
the intertior, there would have been no 
neobesity of using the words ‘destruction or 
deterioratior,” for in that ease they would he 
redundant and useless. In my opinion the 
word “logs” in all these seetions has been 
used in a teehnieal sense, meaning losa by the 
Railway Company, and the owner of the goods 
lost is entitled to claim compensation by 
reason of the non delivery of the goods under 
sestion 161 of the Contract Act, and herein 
lies the distinetion between the liability of 
the receiving Company and that of the other 
Oompany on whose Railway tbe loss has 
oscurred. Section 161 sannot help the owner 
of the goods to enable him to claim eompenea- 
‘tion against the other Railway Company, 
because the latter does nêt osenpy the position 
of a bailee, there being no privily of sontraat 
between them, {í have not. mush ta add to 
my previous judgment, dated the 10th 
^ Deesmber 1920, whioh may be read as a 
part of this judgment. For the reasons 
stated above, I would dismiss thé appeal and 
uphold the decree of the Court below. 
App:zal accepted, 
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ALLAHABAD HIGH COURT. 
First Civic ApPE;L No. 110 ox 1917. 
March 3, 1920. 
Tresent:—Mr. Justice Tudball and 

Mr. Justice Reafique. i 
Musammat LILAWATI KUAR— 
PLAINTIFF — ÁFPZLLANT 
VETEUS 
CHOTTEY SINGH AND OTHERS — 


DEFENDaNTS——RESPOX DENTS. 

Civil Procedure Code (Act V of 1908, O. XX, 
v, 2— Judgment, pronuncement of, by successor-in-office 
of Judge—Judgment written by Judge after ceasing to 
be Judge of the Court, legality of. 

A Judge may prononunce a judgment written 
but not pronounced by his predecessor-in-office, 
and this notwithstanding that at the time the 
judgment was written the Judge who wrote it had 
ceased io be the Judge of the ‘Court in which the 
case was tried, [p. 940, col. 1.] 


First appeal from the decision of the First 
Additional Subordinate Judge, Aligarh, . 
dated 24th of January 1917. 

Messre. W. Wellact and Pearey Lal Banerji, 
for the Appellant, 

The Hon’ble Dr. Tej Bahadur Sapru, Babus 
Bsnoy Kumar Mukerji, Sarat Ohandra Chau- 
dhurí aud Dr. Kailas Nath Katju, for the 
Respondents. 

JUDGMENT.—This appeal relates to an 
estate in the district of Aligarh, known 
as the Kora Estate, The plaintiff same 
into Court on the allegation that she is 
the widow of the last male holder, who 
died scme time in 1508. Her alleged 
husband, Bijaipal Singh, admittedly died a 
minor aged about 14, It is also admitted 
that Bijaipal Singh was adopted by the widow : 


of Sukhram Singh in 1895, Sukbram 
Singh was really the undisputed last 
male holder of the estate in dispute. 


Subsequent to the adoption of SBijaipal 
Singh there was a dispute between him 
and the sister’s sons of Sukhram Singh 
who challenged the adoption, The ease ^ 
was fought up to the High Oourt and 
Bijaipal Singb's adoption was upheld. The. 
ease is reported as Jat Singh v. Bijat Pal: 
Singh (1). About five days after the adoption ' 
of Bijaipal Singh his adoptive mother, Laohh. - 
mi Kunwar, died on the 3rd of August - 
1895, After her death the natural father 
of Bijeipal Singh looked after the person . 
and property of his minor son. Bijaipal 
Singh sinse his adoption lived at Kora 
whish is in the  distriot of . 
(1) A. W. N. (1905) 20; 27:A. 417; 2A. L, J. 36, 
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Aligarh, Hin natural father’s village was 
` Barai in the distriot of Etab, where all 
his natural paternal family resided. In the 
family of his natural father the only person 
we need mention here is Sher Singh, the 
younger brother of Raghubar Singh and the 
unele of Bijaipal Singh. Bijaipal Singh 
died on the 27th of January 1908 On 
the 29th of January 1908 an application 
was made in the name of one Musammat 
Lilawati by Raghubar Singh, the natural 
father of the deseaced minor, in the 
Revenue Oourt, asking for mutation in 
favour of the applieant on the allegation 
that she was the widow of Bijaipal Singh. 
Notices were issued on the application 
and objestiona were filed on the 10th of 
February 1908 and on the “9th February 
1908 by the collaterals of Sukbram 
Singh, that is to say, two sets of objestors 
filed two sets of objestion. The objectors 
denied that tke applisant was the widow 
of Bijatpal Singh and further stated that 
the latter bad died a  baehelor and 
"unmharried. It was alzo alleged on behalf 
‘of the objectors that the applieant’s real 
name was Musammat Gango, who was the 
younger daughter of Bhawani Singh and 
was married to one Shaitan Singh alias 
Sultan Singh of Barai, Both parties, namely, 
the appellant and the objestors, gave evi- 
dense before the Revenne Court. The 
' learned Assistant Oollestor, after sonsider- 
ing the evidence, came to the conclusion 
that Bijaipal Singh had died a bashelor 
and unmarried and that the applicant 
was not his widow. He assordingly allowed 
mutation of names in favour of some of 
the objectors, that is to aay, those who 
were the next reversioners of  Bijaipal 
Singh The order of the first Ocurt was 
eonfirmed by the Oollestor with regard to 
the rejeotion of Lilawati’s npplieation, The 
dispute between the objeetors themselves 
eontinued up to the Board of Revenus, 
Daring the mutation proseedings  Ohhote 
Singh, Nain Singh and Desraj sold three. 
quarters of the estate to Babu Kalyan 
Singh and his two sons on the 24th of 
April 1908 by a registered deed of cone 
veyancs. Raghubar Singh died some time 
in 1910. On tbe 2iat of Marsh 1912 an 
application was made by the present 
plaintiff, through Bhawani Singh as her 
guardian, asking for permission to sue iy 
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forma pauperis. It was raprosonted to the 
Court that the plaintiff was a minor and that 
Bhawani Singh was her natural father. 
She impleaded as defendants to her ap- 
plication and to her intended suit the 
susecssful objestors in the mutation oase 
and their transferees, as also some other 
collaterals of Sukhram. The applieation 
was opposed on behalf of defendants ov 
several grounds. They alleged that the 
applicant was not a minor, that she was 
not the widow of Bijaipal "Singh and 
that ehe was the elder daughter of Bhawani 
Singh, whose real name was Musammat 
Kalavati and who really was the widow 
of Raghubar Singh. The application was 
withdrawn on the 16th of August 1912, 
On tha same day a fresh application in 
forma pauperts was made by the plaintiff, 
but this time she applied and sued as a 
major. The application was filed on „her 
behalf by Counsel, Mr, Udebir Singh. Tha 
application was strusk off in default. A 
third applisation was made on the 5th af 
January 1914 together with a plaint, 
Evidenee was taken by the Court with 
regard to the allegation of poverty, and 
after carefully eonsidering the matter the 
Court of first instanoe allowed the plaintiff 
The order of 
the lower Court is dated the 3rd of 
August 1915. After permission to the 
plaintiff to sue as a pauper the defendants 
were sailed upon to put in their defonee. 
They urged various pleas, but the most 
important and in.fast the only one with 
whieh we are soncerned here was their 
denial of the marriage of Bijaipal Singh 


with the plaintiff or with any other 
woman. They said that be had died a 
bashelor and unmarried and that the 


plaintiff was really Musummat Kalavati, the 
step mother of B:jaipad Singh and the 
widow of Raghubar Singb, who was trying 
to get the estate on a false allegation. 
Both parties give considerable evidense in 
support of their allegations. The greater part 
of evidense consists of oral evidense. The 
learned Jadge in & well.sonsidered judgment 
camo to the sonslusion thatthe plaintiff had 
failed to prove that she was the widow 
of Bijaipal Singh. In fast she had 
failed to prove that Bijaipal Singh was 
ever marriad. He  aesordingly dismissed 
the olaim, In appeal to this Court the 
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plaintiff challenges the deeree against her. 
Prastioally the grounds of appeal reduce 
themselves to two objeetions, whieh have 
been urged before us by the learned 
Counsel for the plaintiff appellant, The 
first and the foremost is that the evidense 
on the resord proves that the plaintiff is 
the widow of SBijaipal Singh, and the 
sesond is said to be a legaland teshnical 
objection to the effect that the Judge who 
wrote the judgment was functus cfficio at 
the time he wrote it and, therefore, there 
is no legal judgment in the onse at all, 
We wil first of all direet our attention 
tothe first issue in the sase, namely, whether 
Bijaipal Singh was married to the plaintiff. 
We would observe here that the learned 
Counsel for the plaintiff-appellant in ad- 
dressing us said that he would first put 
before us the evidenee of the most important 
witnesses for him and that if he found that 
their evidense made-no impression upon us 
and that we were not prepared to ast upon 
their evidence or believe it, he would not 
take up the time of the Court by reading 
the evidenea of other minor witnesses, We 
think the line of argument adopted by bim 
was quite sorreet and we therefore procsed to 
eonsider the evidenee put before us and die. 
eussed by the learned Counsel for the plaintiff- 
appellant. He divided the evidense into two 
olasses, namely, oral and doeumentery. The 
latter evidence consists only of six dosu- 
ments. Two. of the  doeuments are 
said to. be aseount-booka kept in the 
lifetime of Bijaipal Singh by the servants 
of the estate, They purport to be dated 
Sambat 1960 corresponding to the English 
year 1903. The ease for the plaintiff is 
that she was married to Bijaipal Singh some 
time between the 12th and 14th June 1903. 
The assount-books are putin to “show that 
they contain the expenses of the marriage 
of Bijaipal Singh. One witness was examined 
to prove the entries in the books, namely, Hoti 
Lal. Reliarce was also placed on the statement 
of Raghubar Singh made in the mutation aasa. 
. The other three doouments are three entries 
in the diartes of three Patwaris. The 
Patwaris were not examined in this oase, 
but they were examined in the mutation 
proceedings and their statements by sonsent 
of parties and in faetthe whole af the evi- 
dence in the mulation sase by aonsent of 
parties were read ae evidence in (his, ente in 
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the Court below. The aesount:books, when 
examined slosely, do not earry eonvietion. 
If the allegation of Raghubar Singh were 
eorrestthat the assount-books were written 
by the servants of the estate and whatever 
amount was apent or reseived at the time 
of the marriage of Bijaipal Singh was 
entered in the books, the persons who are 
said to have sent in neotas ought to have 
been produeed with their own books. Some 
of them were prodused, who merely stated 
that they sent neofas and had been present 
at the alleged marriage but who did not 
produse their books, Moreover, it is admitted 


‘by the plaintiff in her evidense that her 


gauna took place three years afterwards, 
that is to say, some time in 1906. There 
were ‘no books eontaining the gauna expense 
produeed by Raghubar Singh in the mutations 
sase or by the plaintiff in the present ease. 
Some of ths persons, whose names are entered 
in the ascount books in question as those who 
had either paid or sent in neota presents at 
the time of the marriage of Bijaipal Singh, 
have been examined on behalf of the 
defence. They are men of better sosial 
status and of higher standing than the: men 
produced for the plaintiff. The defense 
witnesses, one and all, not only deny having 
sent in neoía bnt alsosay that Bijatpal Singh 
was not married at all. One of the witnesses 
for the plaintiff says that there was a mahfil 
at the time of the marriage, that is, a danse, 
We find no assount of the expenses of a 
mahfil in the account books filed for the 
plaintiff (vide deposition of Ram Chandra 
Singh at page 31A). It is also in evidense 
on behalf of the plaintiff that in any ense 
there was a mimie present at the marrie ge. 
We find no item in the account. books relating 
to the payment to any mimis, In fast, as we 
have said above, if each item was to be elosoly 
examined, one would find that the aesounta 
were not the assounts of the estate of Kora 
kept by the servants of Bijaipal Singh in 
his lifetime, but probably were made up in 
& hurry for the purpose of the mutation 
ease, Asto the ascuraey of the entries in 
the Pat waris” diaries, the Patwaris themselves 
stated that they had no personal knowledge. 
The entries were that Bijaipal Singh had 
died leaving a widow, Musammat Lilawati, 
The Patwaris stated that they had made 
this entry on information reeeived. Pre- 
sumably the information was given by or at 
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the instanee of Raghubar Singh, who im- 
mediately after the death .of his natural son 
put forward a woman, calling her by the 
name of Lilawati, as the widow of Bijaipal 
Singh. We do not think it safe to aesept 
either the assount-books or the entries in the 
Patwaris’ registers as reliable evidense in 
proof of the faet alleged by the plaintiff that 
she was married to Bijaipal Singh. 

The learned Counael for the plaintiff read to 
usthe evidenee of seven witnesses whom he 
sonsidered the most important and the most 
reliable in the sase. They were the two 
Lilawatis, Bhawani Singh, Bhudeo, Ram 
Ohandra Singh, Hardeo Singh and the state- 
ment of Raghubar Singh made in the mutation 
proseeding. The two Lilawatis examined 

` are daughters of two different persons. One 
is the daughter of Hansraj Singh and the 
other deseribes herself ag the daughter of 
Bhawani Singh. It is the latter who alleges 
herself to be the widow of Bijaipal Singh 
and is the plaintiff in the ease. Musemmat 
Lilawati the daughter of Hansraj Singh says 
‘that she is the widow of Raghubar Singh. 
‘The defenee, on the other hand, say that she 
is the widow of Sher Singh, the younger 
brother of Raghubar Singh, The statement 
of the defeneo is borne out so far by the 
evidense of Musammat Lilawati the daughter 
of Hansraj, that she admits in her cross: 
examination that she was betrothed to Sher 
Singh but beeause the latter was ill she was 
married to his elder brother, Raghubar Singh, 
-Dn the date on which she was to be married 
to Sher Singh. From other evidense in the 
ease on behalf of the plaintiff it would 
appear that the illness whish deprived Sher 
Singh of a wife was piles, She professes to 
be the step-mother of Bijaipal Singh. Ae- 
 sording to Haghubar Singh he married a 
sssond wife in 1902,  Bijaipal Singh, aseord- 
ing to the ease for the’ plaintiff, was not 
married till 1503. If this witness is the 
step-mother of Bijaipal Singh, one would 
expest her to be present at the marriage 
of the latter. It must be remembered here 
that the adoptive parents of Bijaipal Singh 
had died long ago. His adoptive mother 
had died within five days of hia adoption in 
1895. The marriage of Bijaipal Singh ad. 
mittedly took plase at Kora. The witness 
said that she went to Kora two or three years 
after her marriage. ‘She aaid that Raghubar 
Singh, after having married her, laft her at 
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Barai where Sher Singh was living and was 
ill, and went away to Kora. The witness 
sannot give the name of any of the menial 
servants of Bijaipal Singh at Kora, though 
she professes to have lived at Kora with the 
present plaintiff in the houses of Bijaipal 
Singh for several years. She sannot mention 
the name of any woman in Kora, either a 
member of the family or & stranger. In 
one place she says that Bijaipal was married 
five or six years after her marriáge. Now her 
marriage aesording to Raghubar Singh took 
plass in 1902. Bijaipal Singh must, there- 
fore, have been married, if hor statement is 
eorrest, in 1907 or 1908, whieh is not the 
ease of the plaintiff. And if the marriage 
took plase in 1907 or 1908, the gauna must 
have taken plase after the death of Bijaipal 
Singh. The defenee wanted to have the 
witness examined by a lady dostor, and 
asked her if she would submit to the ex. 
amination. The witness not only refused 
but adhered to her refusal, The objest of 
the defenso, in getting the witness examined 
by a lady doetor, was to prove that the wit- 
ness was really the widow of Sher Singh who 
had never given birth to any chill, whereas 
the witness claimed to have given birth to 
three daughters by Raghubar Singh. It is 
not denied on behalf of the defense that the 
sesond widow of Raghubar Singh did give 
birth to three daughters, but they say 
that her name is Kalavati and that she is 
the plaintiff in the present sase. However, 
as the witness declined to be examined by a 
“lady doetor, she was not examined and the 
Court sould not make an order as desired 
by the defenes. It is slear from the observa- 
tions, we have already made, that no relianse 
ean be plaeed on the statement of this witness 
either ae to the marriage of Bijaipal Singh 
or as to her statement-that she is the widow 
of Raghubar Singh. On her own atatement 
in the eross.examination it would appear that 
she is the widow of Sher Singh. 

The next witness also ealls herself Musam- 
mat Lilawati and olaims to be thé daughter 
of Bhawani Singh of Hartauli. The defense 
admit her to be the daughter of Bhawani 
Singh of Hartauli, but say that she is passing 
off under an assumed name, that she is 
really the elder daughter of Bhawani Singh, 
that her name is Kalavati, that she is the 
widow of Raghubar Singh and that she had 
given birth to three daughters by Raghubay 


"widow. . 
. and then was left to be oross examined by 
. tbe defence, 
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Singh. One pssuliar feature of the evidense 
of thia witness is that she said only one 


gentenee in her examination.in-chief, namely, — 


' I was married to Bijaipal Singh of Kora,” 
The learned Counsel for the plaintiff in the 
Court below did not think it worthwhile 
to examine her at length and in detail about 
the marriage and other sirsumstanses, whieh 
would havye-gore to show that the witness 
was married to Bijaipal Singh and was his 
She pronounsed one sentence only 


She says that she had an elder 
sister of the name of Kalavati who died when 
the witness was about five or six years old 
and that she, the witness, has no recolleotion 
of her elder sister. She further stated that 


. sho beard from her mother that her elder 


sister, that is Kalavati, died three years 
before the marriage of the witness. She was 
questioned by the defenee whether she had 
not ‘Stated on a prior oseasion that her sister 


‘had died three months after ber (that is 
- witness's) marriage. The reply of the wit- 
-n&ss was that sbe did not understand the 


word ‘after’ (bad). A few minutes after- 
wards she herself used the word “bad” in 
the sense of ‘offer.’ Now sho is the lady 
who was married in 1£08 and whose gauna 
took plase in 1905 or 1906 and who lived 
for at least two years in the house of Bijaipal 
Singh in Kora, and yet she is unableto give 
the name of any of the menial "servants, 


- exeept that of a maid gervant oalled Jhandi, 


whether male or female, or of a Hakim or 
dootor who attended her husband during his 
fatal illness, She admits that her mother- 
in-law, 8, e, Musammat Kalavati, gave birth 
to a shild in Kora and yet- the witness is 
unable to mention the name of the midwife 
who helped in the birth of the shild. In 
the ease of this witness also tha defense 
asked the Court belqw to have her examined 
by a lady dostor. 
was to prove that the witness had given 
birth to three ‘children and that she waa 
mush older than the alleged widow of Bijai. 


. pal Singh sould pcssibly be. * The Covrt 


asked the witness whether she was willicg 
to be examined bx a lady dootor. She aleo 


. indignantly deslined to have anything to do 


"n 


with a lady dcotor and refused herself to be 
examined. It seems, however, that ste vas 
interviewed by a lady dostor of tife name of 
Miss Hetherington at the house of her 
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Counsel,- Mr. Udebir Singh, Miss Hether- 
ington has been examined iu this ease. She 
says that tha saw an Indian lady who de- 
clined to be examined thoroughly and who 
would only show her fase, hands and teeth. 
Miss Hetherington sonsluded from the ap- 
pearance of the hands, fase and teeth that the 
lady was from 27 to 80 years old. She also 
says that the hands of the lady were very 
ooareo — Musammat Lilawati No, 2 does not 
deny her interview with a lady doctor. We 
may, therefore, take it that Miss Hetherington 
examined Musammat Lilawati, the plaintiff 
in the present ease, In fast it was not denied 
on her behalf that she was not the woman 
who had been examined by Miss Hethering- 
ton in the house of Mr. Udebir Singh. It is 
true that the. medioal evidense sannot be 
considered to be sonelusive evidence of age, 
nor it ean be said with osrtainty, merely on 
the evidenoe of Mias Hetherinaton, that the age 
of the woman she saw was not lesa than 27, but 
taking all the oiroumstances into sonsideration 
and the evidense of the plaintiff herself, we | 
are sonvineed that the plaintiff is not the 

woman she wants to make herself out to be, 
It is inooneeivable that the widow of Bijat- 
pal Singh should not be able to give the 
name of the menial servants of the house 
and other detaila soneerning Bijaipal Singh’s 
life. The manner in whioh she was examinad 
in her examination in-shief throws a very 
grave and considerable doubt on the value 
and worth of herevidenee, Her reluotanae 


_to be examined properly by a lady dootor 


also is a factor in disorediting her evidends. 
She and the other Lilawati could have com- 
pletely demolished the ease for the defence 
by allowing themselves to be examined by 
a lady doctor, to prove that the plaintiff was 
a young woman of 22 or 23 only who had 
never given birth to a ohild and that the 
otter Lilawati was & woman considerably 
older who had given birth to several shild- 
ren. We find ourselves unable to accept 
the evidenee of these two ladies in proof of 
the allegation that Bijaipal Singh was mar- 
ried to the plaintiff, and we are led to this 
sonolusicn partisularly by the comparison of 
their eviderse with the statement of Ragbubar 
Singh made in the mutation ease, whish has 
been prodused and relied upon on behalf of 
the plaintiff. The comparison hals to a 
perfest eonfuaion of different eventa and it 
would be uselass for us to deal with them 
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at length here. We need only mention one 
eireumstauss. Raghubar -Singh, when he 
madg'his statement in 1£03 inthe mutation 
case; stated that the elder sister of his 
daughter-i in law was alive then, The plaint. 
iff in the present case says in her statement 
that ber elder sister had died several years 
before her marriage wiih Bijaipal Singh, 
whieh took plase in 19208. There is thus 
8 yoars’ difference between the statement of 
the plaintiff and of Raghubar Singh. 

Bhawani Singh was examined on behalf 
of the plaintiff and he stated that he was 
the father of the plaintiff, that her name was 
Lilawati, that she was married to Bijai- 
pal Singh and that his elder daughter, 
Musammai Kalavati, had died 15 or 16 years 
prior to the date upon whieh the witness was 
giving evidense, that isto say, his elder 
danghter had died some time in 1900 or 1901, 
This statement is at varianse with the state- 
ment of the plaintiff in the witness- box and 
the statement of Raghubar Singh whieh was 
made in 1908, when he said that Musammat 
Kalavati was alive. Bhawani Singh makes 
& curious statement. He says that the 
ceremonies of sagaz and lagan took plaae 
between his daughter, the present plaintiff, 
and Bijaipal Singh, but there is no witness to 
the ceremony of scgat or of lagan, -He 
makes a further surprising statement that the 
gauna of his daughter with Bijaipal Singh 
was performed three years after the marriage, 
but there is no witness tothe gouna., Revert- 
ing to hia elder daughter, Kalavati, for a 
moment, he says that she was married to cne 
Gulab Such of Fezailpur, but the witness 
eannot say whether she bore any ehildren or 
not. Gulab Singh was examined on behalf 
of the defense, who deried having married 
Musammat Kalavati or any daughter of 
Bhawani Singh. The evidence of this 
` witness recorded in the mntation case is also 
put on the reo.rd as evidence in the 
present eate. When the txo statements are 
compared with esoh other, they are hope- 
lessly confusing, The witness in Lis state. 
ment in the mutation ease stated that he 
sould not say if any Pandit had gone on 
behalf of Bijaipal Singh to offisiate at the 
latter’s marriage with the danghter of the 
witness, or that, any religions formule or 
mantras were reeited round the nuptial fire, 
Now is it scnseivahle. that the father of a 
bride would not know whether the bride. 
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groom and his party had brought a Pundit 
with thain to offiaiato at the marriage in son- 
junction with the Pundit for the bride or 
whether any religious formule or mantras 
had been recited at the tims of the marriage 
or atthe nuptial fire? Nor is it oredible 
that a man would be igaorant of the fast 
whether his daughter, having been married 
more than ten or twelve years ago, bore any 
shildren or not, This witness stated that 
though he was not a member of the Arya 
Samaj, yet he believed in and acted upon the 
principles of that association. “When he was 
asked what were the prinsiples of the Arya 
Samaj, he professed his ignoranse. All that 
he seems to know of the Arya Samaj soaiety 
is that one has to spsnd less on festive 
ossasions as an Arya Samajist than he would 

have if he were an orthodox Hindu Pre- 
sumably.the witness was asked and made to 
say that he asted upon the priasiples of Arya 

Samaj in order to get rid of the objection on 
behalf of the defense as to the very small 
amount of expenditure on the marriage of 
such a man cf position and wealth as Bi 'jaipale 
Singh. The evidence of Bhawani Singh 

has really only to ba raad to ba dis- 

believed. 

The next witness is Bhudeo Brahman, who 
elaims to be the family Pandit of Bijaipal 
Singh. He says that he solemnised the 
marriage nine or ten years prior to the date 
on whieh he was giving evidence, t, e, about 
1905 cr 1907. He goes on to say that the gauna 
ceremony of Bijaipal Singh was perfotmed 
abcut four or five years after the marriages, 
that is in 1910 or (912, Bijaipal Singh háving 
died in January 19.8. This witness admits 
that Bijaipal Singh at the time of his mar- 
riage was living at Kora and reading in the 
Government Tahsil Sshool, He also admits 
that he keeps patras but that he made zio 
entry of the marriage of Bijaipal Singh in his 
patra. He makes a general statement that he 
does not enter the marriages that he  »olem- 
nizss in hia patras, but he has not stated for 
what other purpose the patras are kept hy 
him. He also admits that the Arya Samaj 
roles were not observed at the marriage of 
Bijaipal Singh. The defense prodused a 
paper purporting to ba the deposition of this 
witness made in arent suit in order fo son. 
tradiot him. It is dated the 18th of February 
1911. In that deposition the witness stated 
that Bijaipal Singh, the adopted son of 
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Thakur Sukhram Singh, had died unmarried 
and in fast was not even betrothed. He 
further etated that Thakur Bhawani Singh of 
Hartauli had two daughters, the elder of 
whom, 'salled Musammat Kalavati, was married 
to Thakur Raghubar Singh, the : natural 
father of Bijaipal Singh, and the younger 
daughter, ealled Gango, was married to 
Thakur Shaitan Singh of Barai, district 
Etah. The witness, when eonfronted with 
his statement, denied it. When pressed hard, 
he said that le was blind and sould not 
see the writing. He had denied his signa. 
ture in the earlier part of the statement, but 
when pressed hard, be took refuge in the 
statement that he eould not see a single letter 
of the signature. He admitted that there was 
no other Pandit or Brahman of his name 
and of his parentage in the village of Kora. 
In view of the eharaeter of his statement and 
his condust in the witness box in denying hia 
former deposition, we are unable to attach 
any weight to the evidenee of this witness. 
.Bhudeo admits that the ‘horoscope of 
"Bijaipal Singh was eompared with that of 
the bride, i.u 8 comparison was made before 
the marriage. It is amusirg to see how 
Bhawani Singh and other persons on behalf 
of the plaintiff strenuously deny the som- 
parison of any horossope and in fast state 
that as the marriage was performed ostensib- 
ly aesording to the Arya Samaj rites, the old 
orthodox rule of the somparison of horos- 
eopes of the bridegroom and the bride was 
not observed. It has not been shown to us 
by avy reliakle evidenee«or any authoritative 
book on the subject that the Arya Samajists 
have made an innovation in the ease of 
marriage by ignoring the sustom of ihe 
eomparison of horossopes of the intended 
bridegroom and bride. And even if that 
were 80, Bhawani Singh and other? are giving 
the lie to Bhudeo, who is a witness for the 
‘plaintiff and who elaims to have solemnised 
the marriage of Bijaipal Singh. The most 
important witnesses to the seremony of a 
marriage usually sre the Brahmans or 
priests who offisiate at the marriage and the 
immediate relatives, In the present oase 
Bhudeo, who ofiisiated at the marriage, 
Raghubar Singh, the natural father of Bijui- 
pal Singh, and Bhawani Singh, the father of 
the bride, are the persons who, by their position 
and relationship, would be present at almost 
all the rites attending a Hindu marrjage and 


INDIAN CASH, | 


l (1921 


would be the best witnesses to the marriage. 
On eomparison of the statements of the three 
persons made at different times, the only 
eonalüsion that one dan some to is that they 
are hopelessly at varianoe with eaoh other on 
every possible point. In fact we find it 
impossible to reconoeile the different state- 
ments of: these three persons and deduce any 
reasonable theory from their evidense iu Supe 
port of the alleged marriage. 

The next witness is Ram Chandra, He is a 
Zsmindar and in fast the best witness as far 
as the social standing goes. He said that he 
was present at the marriage feast before the 
marriage proasssion went to the village of 
Hartaulifor the purpose of solemnising the 
marriage of Bijaipal Singh with Bhawani 
Singh’s daughter. The witness partook of 
the feast and went bask home. He said that 
he offered Ra. 2 as neota, which was not noted 
in the aseount books of the witness. It is 
hardly eredible that the xeota, if given by the 
witness, would not be entered in his assount- 
books. The witness says that 40 or 50 persons 
only were present, but he eannob say whether 
any member of the eominunity of Thakurs was 
present at the time. . It is strange that at the 
marriage of one of the prinsipal Thakurs of the 
elan, namely, of Bijaipal Singh, none of the 
eimportant members of his sommunity should 
be present. He gives the lie to. Bhawani 
Singh and other witnesses, by saying that 
there was a danse at night after the feast. 
The evidense of this witness leaves upon us 
the impression that it is half-hearted And 
halting. The witness would not take the 
risk of saying positively that he was present 
at the time of the marriage of Bijaipal Singh 
with the plaintiff and saw the marriage 
solemnised. He would only go the length 
of saying that he was present at the feast, 
whioh was said to be the preparatory feast 
of the marriage of Bijaipal Singh and from 
whish he went back home instead of going 
with the marriage party. He gives no reason 
for not going with the marriage party and he, 
being a member of the sommunity would be 
expested to go to the bride’s house. 

The last witness is Hardeo Sicgh, who is 
a cultivator. He opened his statement by 
stating that Raghubar Singh was a resident 
of his village. The village of the witness is 
Mashkauli, whieh. is in the distriot of 
Bulandshabr. Haghubar Singh, on.the other 
Land, stated at various times in Courts of Law 
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that his original home was the village Barai 
in the distriet of Etah and that after the 
adoption of hi» natural son into the family 
of Sokhram Singh and after the death of the 
adoptive mother, he, Raghubar Singh, went 
over to Kora to wateh the interest of his 
son. The witness Hardeo Singh said that 
when the marriage party arrived at Hartauli, 
he went over to that village from his house. 
He was asked if any of the members of the 
family of Sukhram Singh had gone with the 
marriage party; The witness replied, “I have 
no knowledge,” He further admitted that he 
did not attend the marriage of any other 
daughter of Bhawani Singh as he was not on 
social terms with him, nor sould he name any 
other ossasion upon whieh he was invited to, 
or was present at, the marriage of any other 
member of Sukhram Singh’s family. In faet 
his evidenee does not take us beyond the bare 
- statement that he was présent at the marriage 
of Bijaipal Singh. Heis unable to give any 
information or make any statement about 
anything else. We are not prepared. to 
assept the evidence of Hurdeo Singh and hold 
that it proves the alleged marriage of Bijaipal 
Singh with the plaintiff. 

As we have ‘already observed in the earlier 
part of this judgment that the learned 
‘Oornsel for the plaintiff read and diseusséd 
‘before us the evidenee of his most important 
witn3sses and abstained from reading other 
evidenee whieh, in his opinion, was not so 
valuable and weighty as thatof the witnesses 
we have already mentioned, it would serve no 
useful purpose if we were to diseuss the rest 
of the evidenee for the plaintiff and for the 
defenses, The evidence of both sides has been 
sriticised and dealt with earefully by the 
Judge of the lower Court. We are in agree- 
ment with him that, as far as the oral 
'evidense goes, that for the plaintiff is quite 
unreliable and fails to prove the osse for her. 
There are, however, one or two papers filed on 
behalf of the defenos that we might with 
advantage refer to here. The Sstool Regis- 
ters of Kora have been put in evidenes on 
behalf of the defense for the months of 
April, May, June and July 1903. One of the 
allegations for the defenoe was that Bijaipal 
Singh was reading at the village sohool of 
Kora at the time of his alleged marriage. 
In order to meet this allegation, the witnesses 
for the plaintiff, or. st least the majority of 
them, were made to say that Bijaipal Singh 
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was reading at home and never went to 
sshool. Some of them, however, Bhudeo for 
example, admitted in an unguarded moment 
that Bijaipal Singh was reading at the 
village sehool of Kora. The oral evidenes 
on behalf of the defenee, besides the Sehool 
Registers, is very strong indeed on the point. 
One of the witnesses for the defenee is 
Mr. Stewart, who in 1908 was Assistant 
Collestor of Aligarh and’ in his offieial 
eapaeity went to inspeat the s»ehool at 
Kora. He has been examined in the 
ease and he states that Bijaipal Singh 
was at the time of his inspeetion reading. in 
the school at Kora. The boy Bijaipal Singh 
was pointed out to him specially as the 
Zemindar of the village and the owner of the 
building in whieh the sehool was loeated. 
Some of the Officials ofthe Edueation Depart- 
ment have also been examined for the defense, 
who say that Bijaipal Singh was reading in 
the sehool The sehool master wha "was 
teaching the boys in 1903 is unfortunately 


‘dead. His death is proved by the witnessés 


for the defence. Now the registers of the 
ashool for four months show distinetly that 
Bijaipal Singh was reading in the school. at 
that time. The attendanee of all the boys 


-in the sehool used to be noted in the registers, 


and the name of Bijaipal Singh finds a place 
in the registers of all the four months. The 
attendante registers used to be filled up by 
Rup Kishore, the teasher of the sehool who 
is dead. The entries in the registers have 
been proved by the defenee by proving the 
initials or the signatures of Rup Kishore at 
different plaees of the registers, The entries 
of the register for the month of June 1603 
sompletely demolish the ease of -the 
plaintiff, Assording to tho latter, she 
was married to  Bijaipal Singh between 
the lith and the 14th of June 1903. 
The marriage party, aesording to the evidense 
for the plaintiff, went from Kora to Hartauli 
and was there for three or four days, The 
bridegroom must, of eourme, have gone with 
the marriage party and his absenee in that 
ease would have been noted in the attendance 
register of the aehool. Og referenee to the 
June register we find that in the whole 
month of June  exeept the holidays— and 
there was no holiday between the llth— 14th 
of June 1903 — Bijaipal Singh attended the 
sshool, We, therefore, agree with the Court 
below in holding that the plaintiff has failed 
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to prove that she was married to Bijaipal 
Singh and is his widow. ` 

The second point urged on behalf of the 
plaintiff is that there is no judgment in law 
in the present case, inasmuo has the judgment 
under appeal was written by Mr. Pyare Lal 
after he had sessed to be a Subordinate 
Judge. ITtappears that Mr. Pyare Lal was 
Officiating Subordinate Judge at Aligarh 
when the case was argued before him; He 
reverted, it is said, immediately after the 
sonelusion of the arguments in the ease, and 
we are referred to the History of Gazatted 
Officers in support of the allegation of 
reversion of Mr. Pyare Lal, If it is sontend- 
ed that Mr, Pyare Lal reverted on t^e 22nd 
of Dacember 1916, the day upon whioh tho 
arguments were eoneluded, it dces not follow 
that he had mot made up his mind what to 
do inthe sase. If he wrote the judgment 
after he eeased to bea Subordinate Judge, 
whtn he had reverted to ‘his substantive 
appointment of a Mansif, that would not 
vitiate the jndgment in any way. A similar 
point was raised. in the oase of Basant 
Bihari v. Secretary of State for India 
in “Oouncil (2). It was held in that oase 
that “a dJadge may pronounce a judg- 
mént written but not pronouneed by “bis 
predesessor-in-offise, and this notwithatand- 
ing that at the time the jadgment was 
written the Judge who wrote if had seased 
to be the Jüdge of the Court in Which the 
ease was tried.” The eame view was taken 
in a Full Baneh sase by the Calentta High 
Court [Sciyendra Nath Ray Ohandhuri v. 
Kostura Kumari Ghatwalth (3)]. In view of 
these two eases the sontention for the plaint- 
iff appellant is untenable, 

We, therefore, dismiss the appeal with 
ooste, inaluding fees in this Otur& on the 
higher scale. Only one set of fees js allowed 
against the plaintiff, 


Appeal dismissed. 


(2) 19 Ind. Ca’. 785; 85 A. #68; 11 A. L. J. 


411, 
(3) 85 Ce 756; 120. W, N, 682 (F, B. 7 O. L. J. 


666; 4 M. L, T. 83. 
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OUDH JUDIO:AL COMMISSIONER'S 
coU RT, n 
SgCoxD Civit Arpe is Nos, 340, 341 
AND 342 or 1910, 
-~ May 11, 1920. 

: Present:—Pandit Kanhaiya Lal, A. J, CO. 
WAZAN SINGH AND ANGTHER— DAFENDANTÀ 
— AP: ELLANTS 
versus 
RATAN SINGH ax» orgers ~ Poatyripes— 
RESPONDERTE, 

TILAK SINGH AND AROTHER— D£FZNDANT4— 
APPELLANTS 
tarsus 
RATAN SINGH AND orHERS— 

PrAINTIFF3— RESPONDENTS, 
DARYAI SINGH AND oTaERS— 
DzFENDiNT8— ÁPPELLANTS 
F versus 
RATAN SINGH AND OTHERS — 


PLAINTIFF3— RESPONDENTS, 
Hindu Law ~-Reversioners, interest of, nature of-— 
Agreement between reversioners inter se as to their 
future rights, whether valid and enforceable, 


It is not open to a reversioner to assign his 

spes successionis or to relinquish what he does not 
possess; but it is open to him to enter into a 
contract with reference to his future rights in 
order to settle disputes then existing between him. 
self and the other persons claiming that right, 
[p. 942, col. 2.] 
* The consideration for such an agreement is the 
settlement of the mutual claims between the re. 
verBioners infer se and such agreement is valid, 
not as an assignment or relinquishment of tlie 
rights in expectancy, but as a settlement by which 
the parties define their respective interests for the 
sake of avoiding future trouble and dispute. [p. 9*1, 
col. 2; p. 942, col 1.] 

Thus, where a Hindu widow wanted the rever- 
sioners of her husband to consent to her alienating 
a portion of the property which she had inherited 
from her husband, and the reversioners agreed to 
relinquish their own rights thereto and to allow her 
tomake that transfer provided she agreed not to 
transfer the remaining property, and ‘they agreed 
among themselves at the same time to divide that 
property in a certain proportion after her death : 

Held, that the agreement was binding on the 
reversioners infer se. [p. 941, col, 2 ] 


Appeals from the deoreas of the Sabordi- 
nate Judge, Unac, dated the 22nd September 
1919, reversing the desree of the Munsif, 
Safipur, dated tbe 30th Jannary 1919. 
~ Mr. J. K. Baneri holding brief of Babu 
Basu eo Lal, for the Appallants. 

Mr. A. P. Sen, for the Respondents. 

JUDGMENT.—The dispute in these 
appeals relates to the properiy of Ranjit 
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Singh, who was the owner of a 4-annas 
Share in the village Koraina. He diod 
aaving a widow, Musammat Manjhli, and a 
daughter, who had a son, Chandika Singh. 


In.1895 Musammat Manjhli wanted to 
maké.a gift of some of the property inherited 
by her from her husband in favour of her 
daughter’s son, Chandika Singh. She ap- 
proached the reversionary heira of her hus: 
band, insluding some of the parties to the 
present litigation, and a settlement was 
eventually arrived at whereby the reversion: 


ary heirs then in existenoe relinquished their’ 


rights ina l anna share of the said village 


and sonsented to Musammat Manjhli making . 


an absolute gift of the same in favour of 


Ohandika Singb, and agreed to divide the | 


remaining 3 annas share in ascordance with 
their resordéd shares in the family property 
after the death of the said lady. In pursu- 


that agreement were Ratan Singh and Dirgaj 
Singb, who represented the line of Daulat 
Singh, Raghunath Singh, Dalganjan Singh, 
Jhuri Singh and Bhopal Singh, who represent- 
ed the'line of Umrao Singh, and the present 


defendants who represented the branch of. 


Munna Singh. Dalant Singh, Umrao Singh 


and Munna Singh were brobborá of Ranjit © 


Singh. None of the brothers was alive at 
the time the above agreement was executed, 


In pursuanee of this agreement Musammat ` 


anjhli*exeauted a deed of gift ofa l-anna 
share in favour of Chandika Singh, 
died-on the 5th Ostobsr 1906, The remain- 
ing 3 annas share has been held sinoe her 


death by the descendants of Daulat Singh, - 


Umrao Singh and Munna Singh per stirpes, 
that is, to the extent of a 1 anna per branch. 


The present suits have been filed by the 
- descendants of Daulat Singh and Umrao 
Singh for possession of the share held by 
the descendants of Munna Singh, Their 
allegation is that the above arrangement was 
illegal and that the descendants of Munna 
Singh were exeluded from. inheritanae, 
besause the plaintiffa were the nearest 
kinsmen of Ranjit Singh alive on the date of 
tha death of Musammat Manjhli, The Oourt 
of first instance dismissed the elaim, holding 
that-the plaintiffs had not shown that they 


were the nearest reversionary heirs of Ranjit: 


She 


INDIAN OASES, 941 


Singh. The lower Appellate Court held ` 
otherwise and deereed the slaim. The finding 
of both: the Courts below was that- the 


. agreement of the llth April 1895 was 


ineffestual, besause if purported to transfer a 
mere right in expestanay, ` 


It is unnsessary to determine whether any 
of the dessendants of Chandika Singh is alive 


or dead, Ohandika Singh died in the life. 
time of Musammat  Manjhli. It is not 
known when his mother died. : He left a 


daughter, who is said to have been alive on 
the date of the institution of these suits, The 
defendants did not set up in their written 
statement that the daughter of Chandika 
Singh had a preferential right, No slaim 
has been brought by her in assertion of such 
right and as the limitation for such a claim 
has already expired, her existense, if she does 


. exist, must be left out of assount. 
ance of this settloment an agreement was ` 
exesuted by them onthe llth April 1895 
and duly registered. Among the parties to 


The real question for sonsideration * is 
whether the agreement of the llth April 
1895 is valid and oenforeeable. The Courts 
below regarded if as evideneing an assige 
ment or relinquishment by- oertain reversion- 
ers of their right as such in favour.óf. other 
persons, but it makes no mention of the 
assignment or relinquishment of any suoeh 
right. All that it says is that after the 


“death” of Musammat Manjhli- the parties to 
.the agreement shall divide the three-annas 


share’ held by her in proportion to their 
recorded shares in the family property. It 
‘is not open to a reversioner to assign his 
spes successtonts or to relinquish what he does 
not possess; bnt it i is open to him to enter into a 
contrast with reference to his future rights 
in order to settle disputes then existing 
between himself-and the.other persons slaim- 
ing that right.. Musammat Manjhli wanted. 
tha reversioners to consent to her alienating 
a portion of the property whieh she-had 
inherited from her husband, The reversion. 
ers agreed to relinquish their own rights 
thereto and to allow her to make that, 
transfer, provided she agreed not to transfer 
the remaining property, and they agseed among 
themselves at the same time to divide that 
property in a oertain proportion after her 
death. The sonsideration for sueh an 
agreement was the settlement of the mutual 
elaims between the reversioners inier s» and 
such agreement is valid and binding, not as 
an assignment or relinquishment of the rights 


wy 
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in expestansy, but as a settlement by whieh 
the parties defined their respeetive interests 
for the sake of avoiding future trouble and 
dispute, The agreement has been in force 
sines the death of Musammat Manjhli for 
over eleven years and it is-not open now to the 
plaintiffs toresile from it, . " 

The appeals are, therefore, allowed and the 
slaim of the plaintiffs dismissed with sosts 
` here and -hitherto, which the defendants 
shall reseive, 


Appeals dismissed. 


COURT. 


e ALLAHABAD HIGH 
FULL BENCH. 
Sugonp Civiu Aperau No, 1212 or 1917. 
< August 4, 1920. 
Present :—Mr, Justice Tudball, Mr. Justise 
. Ryves and Mr, Justice Gokul Prasad, 
HUKUM SINGH—DzarESDANT— APPELLANT 
| _ versus 
:. LAULUNJEE 48D C d 
i — DEFENDANTS— RESPONDENTS. 
Qivi porem pie (Act V of 1908), O. XXXIV, 
v, 5— Mortgages, prior and subsequent —Bwit on prior 
morigage—Subseguent mortgagee, not impleaded, effect 
of—Suit by subsequent mortgagee—Prior mortgagee 
impleaded, -as defendant—Relief, nature of, to which 
subsequent mortgagee entitled, 


The failure of a prior mortgagee to implead a 
subsequent incumbrancer in his suit for sale has 
not the effect of totally . destroying his rights as 


mortgagee so far as the puisne incumbfancer is' 


concerned; but.the latter is not entitled to an 
injunction restraining the prior mortgagee from 
executing his decree for sale, he is merely entitled 
to a decree for sale» under his mortgage, subject 
io his paying the amount due under the decree on 
the prior mortgage. [p. 943, col. 1.] : 

. Second appeal against the deeree of the 
Distriet Judge of Agra, dated the 28th of 
April 1917, i 

Mr. J. M. Banerjee, for the Appellant, 


The Hon’ble Dr. T, B. Sapru and. the 
"Hon'ble Mr, N. P. Asthana, for the Respond- 


i ents, 
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JUDGMENT.—This appeal arises out of 
the following siroumstanees. It appears that 
Mata Prasad and Devi Prasad, defendants 
Nos. 1 and 2, exeauted a simple mortgage of 
eertain property in favour of one Sanwalia, 
defendant No. 4, and his brother on the 29th 
of June 1896. In the year 1907 the mort- 
gagors made a simple mortgage in favour of 
Lallunji, the plaintiff respondent. Sanwalis, 
defendant No. 4, brought a suit for sale on 
his mortgage on the Ist of Desember 1908 
and obtained a deeree for sale.under the pro- 
visions of seetion 88 of the Transfer of Pro. 
perty Ast, No. IV of 1882, on the 23rd of 
Deeember 1908. Later on he applied for and 
obtained an absolute decree for sale, The date 
of this deoree does not appear from the Reoord, 
but the deeree must have been passed under 
the provisions of the present Code of Civil 
Procedure, whieh had some into foree on the 
ist of January 1909. To this suit and the ` 
subsequent proseedings Sanwalis, defendant ` 
No, 4, had omitted to implead Lallunji, the ` 
ssoond mortgagee. When he proseeded to 
sell the property, the present suif was in- 
atitnted by the second mortgagee for sale 
of the property on his mortgage, and a 
deolaration was also sought to the effeet that - 
the property was not liable to sale in exesu- 
tiqn of the deeree obtained by the prior mort- 
gages defendant and also prayed’ for a . 
permanent injunetion restraining him from 
executing the deeree. In the alternative the - 
plaintiff asked for sueh relief as the Court 
might think he was entitled to. The suit 
was defended by the prior mortgagee alone, — 
who pleaded inier aiia that unless the amount 
due to him was paid, the elaim could not be 
maintained. The Munsif eame to the son. 
elusion that the prior mortgagee having 
failed to implead the plaintiff in his suit for | 
sale, that deeree was not binding on the 
plaintiff and a fresh suit on the prior mort- 
gage being now barred by time, the plaint. ` 
iff was entitled to the deerea alaimed. 
This judgment has been affirmed on appeal 
by the learned Judge of the lower Appellate 
Court on the strength of the ease of Janki 
Prasad v. Kishen Dat (1), The defendant first 
mortgagee somes here in seeond appeal, and his 
eontention is that the plaintiff is not entitled 
to sell the property without redeeming hig 


(1) 16 A. 478 (F. B.); A. W, N. (1894) 151; 8 Ind; 
Deo. (N. &) 810, 
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prior mortgage, This appeal same up before 
a learned Judge of this Court who, having 
regard to the importanee of the question 
raised in this appeal and the doubt expressed 
"in some eases about the correstness of the 
- view expressed in the ease of Janki Prasad: 
— gforesdid (1), referred the matter to a larger 
Beneh. -The question raised-in the oase, put 
shortly, somes to this, what is the effeot of 
the failure of a prior morigagee to implead 
& subsequent íneumbraneer in his suit for 
sale? Does it result in the total destruction 
of his rights as a mortgagee so far as the 
puisne ineumbranser is eonoerned, or does 
this omission simply amount to this that the 
rights of the puisne insur brancer to challenge 
the validity and binding effest of the prior 
charge remain uneffested beaause he has 
had no opportunity toaontest it, and, there- 
fore, the only right whieh the sesond mort- 
gages has is fo have the question tried out? 
In our opinion there is no warrant for hold. 
ing that the mere omission would result in the 
total extinotion of the rights of the prior 
mortgagee. That this is so would appear 
from eaces in which it has been held that a 
person who has purohased mortgaged property 
ata sale in execution of a deoree on prior 
mortgage to which the sesond mortgagee 
was-no party, is entitled to setup the prior 
mortgage as a shield in a suit for sale 
brought by the second mortgagee and 
the sesond, mortgagee has in those eases 
been held to bave a right to sell the 
property in satisfaction of his mortgage, 
only on the sondition that he pays up the prior 
mortgage. See Ghulam Safdar Khan v, Sukhi 
(2) and eompare Gokaldas Gopaldas v, Puran- 

mal Premsukkdas (3), Rahimunnissa v, Badri 
Das (4). We have now to see whether the 
mere faot that the prior mortgagee has not 
yət sold the mortgaged property, makes any 
difference in his rights. We are not aware 
of ‘any principle on which a distinetion aan 
be made between the rights of a deeres- holder 
prior mortgagee and a prior mortgagee 
who has purehased the property in exesution 
of his own decree on the mortgage. 


The . learned: Judges who desided the oase 


(2) 38 Ind. Cas, 573; 15 i L. J. 190. 

(3) 10 C. 1035 (P. 03: 11 I. A. 126; 8 Ind, Jur.- 
896; 4 Sar. P. C. J. 643; 6 Ind. Dec. (N. 8.) 692. 

(4) 9 Ind, Cas, 205; 88 A, 863; 8 A. L, J, 112, 


INDIAN OASEB, 


943 


in Janki Prasad y, Kishen Dat (1) seem to 
have overlooked totally this aspest of the 
question. Jones in hia well-known work on the 


Law.of Mortgages saya:— When a party in 


interest other than the owner of the equity 
of redemption is not made a party to the 


. bill, the foreslosure is not generally for this 


wholly void. It is effeetual as against those 
persons interested in the equity who are 
made parties. The sale vests.the estate in 
the purchaser, subjeot to redemption by the 
person interested in it who was not made a 
party to the proseedings. His only remedy, 
however, isto redeem. He eannot maintain 
ejestment against the purshaser. He eannot 
have the sale set aside by intervening by 
petition in the foreslosure suit. His only 
right is the right of redemption” (Jones, para- 
graph 1395). To put it in other words, 

Omission to join keeps intast the rights of 
persons not joined," 

There can be no doubt whatever that the 
slaim put forward by the plaintiff-respondent 
is uot one whieh upon merely equitable 
grounds is entitled to eonsideration. We 
eonsider that there is nothing to prevent 
the defendant from sompelling the plaintiff. 


. respondent to redeem him before the property 


ean be sold to satisfy the plaintiff's mort- 
gage. In this ease all the parties interested 
in the mortgaged property are before the 
Court and we think that the equities between 
them should be worked out and the plaint- 
iff given an opportunity fo redeem the 
mortgage of the defendant No, 4 before he 
can sell the property 4o satisfy his own mort. 
gage, as was done in the ease of Babu Lal v, 
Jalakia (5). The reasoning applied by 
this Court in the gase of Ram Prasad v, 
Bhikari Das (6) might well be applied to 
the present ease. In that oase the mort. 
gaged property had been sold in exeention of 
& Simple money decree and the purahaserg 
were put in possession, Subsequently to 
this the mortgagees bronght a suit for sale 
on their mortgage without impleading the 
auction purshaser, They obtained a desree 
for sale, the property was sold and purohas. 
ed by a third person. That third person 
brought a suit for possession of the property. 
against the purehasers in execution of the, 


(5) 87 Ind, Cas. 348; 14 A. In J. 1146 at p. 
115 
(6) 26 A, 464 at p. 467; A. W, N. (1904) 108, 
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simple money.desree and prayed that the 


latter might be allowed to redeem him and 
if he failed to do so, his right of redemption 
be foreclosed and possession handed over to 
the plaintiff. He failed in the lower Oourt 
and eame up in appeal to this Court, The 
learned Judges observed in fhe course of their 
judgment: — 

"In (he present sass the suit is one, as 
we have said,-for foreclosure of the mori. 
gaged property, and it is -the duty of the 
Court to work out the equities between the 
parties and to give the respondents the 
opportunity whieh ought to have been afford: 
ed theni, when the deoree for sale was passed 
in Nath Mal’s suit, of redeeming his mort- 
gage, The respondents sre entitled to re- 
deem, but they are not entitled to anything 
further by reason of the fast that the plaint- 
iff in that euit omitted to implead them as 


defendants, The omission to implead them ean . 


neither improve their ‘position nor the 
reverse. The plaintiff.appellant, who pur. 
ghased the property at a Court sals in a suit 
in whieh the mortgagee Nath Mal was the 
plaintiff and the mortgagor was the defend- 
ant, purehased the property, that is, 
whatever rights. the mortgagor and 
mortgagee then possessed, subjeot to the 
infirmity that the present respondenta 
bad not been impleaded, and consequently 
he must suffer by reason of the neglect 
of the plaintiff to implead the respond: 
ents. He did not gesta olear title to the 
property, but he got all the title whieh Nath 
Mal and ihe mortgagor sould give, and that 
was a title subjest to the equity whioh the 
respondenta had of redeeming Nath Mal’s 
martgage and preserving the property for 
themselves, That right will still be seeured 
to him," 

In our opinion, the oftly si to*whieh the 
appellants right tc sell the property ig 
qualified is by a right of redemption in the 
plaintiff. respondent, which has not been 
afiested in any way because he was not made a 
party to this suit, ii 

On behalf of @he ‘plaintiff-respondent 
relianes has been placed- on the oase of Het 
Ram v, Shadi Ham (7), as tending to show 
that the mortgage in favour of the defendant- 

(7) 46 Ind. Cas. 798; 45 I, A.130;5 P. L. W. 85; 
16 A. L. J. 607; 36 M. L, J, 1: 24 M. Ja, T, 92» 28 C. 
L, J: 188; (1918) M. W. N. 518; 20 Boma L. R. 798; 
22 0, W. N, 1033; 40 A. 407; 9 L, W. uu» 12 Bur. 
L. T. 73 (P. 0.). 
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appellant has merged in the desree for 
sale and the only right left to the defend- 
ant is to exesute his desres and as the 
deoree is not binding upon the plaintiff, the 
defendant appellant is not entitled to set up his 
prior mortgage as a defeusa to the plaintiff's 
guit. 

In the ease above-mentioned their Lord- 
ships of the Privy Couneil were considering 
the effest ‘of sestion 89 of the Transfer of 
Property Aet and having regard to the 
wording of that section, same to the sonolu- 
sion that on the passing of an order absolute 
for sale the defendant's right to redeem as 
well as the sesurity were both extinguished 
and that for the right. of the mortgagee under 
a sedürity there was substituted the right ta 
A sale conferred by the deoree, As we have 
stated above, the final deoree for sale in the 
present ease was passed after.the Code of 
Civil Procedure, Aot V of 1908, same into forse. 
Order XXXtV, rule 5, of the present Code, 
which has replaced sestion 89 of the Transfer 
of Property Ast, IV of 1882, sontains no such © 
provision about the extinetion of. tho right 
of redemption and the seaurity as soon as the 
final deeree is passed, Another point whioh 
distinguishes the Priyy Counsil ease from the 
present one is that in the former the execu: 
tion of the decree on the basis of the prior, 
mortgage had bedome barred by time, whereas 
in’ the paesent ease the decree is alive but its 
exesnticn has been stayed at the instance 
of the plaintiff in the present suit. Another 
Privy Connoil ease on whish reliance has 
been placed by plaintiff-respondent in support 
of his elaim is to be found reported as Matru 
Mal v, Durga Kunwar (8), That oase also 
depended upon the interpretation "of. the 
wording of section 89. of the Transfer 
of Property Ast and their  Lordshipa 
followed the case of Het Ram v. Shadi Ham 
(7) just mentioned. These two ` oases, 
therefore, do not in any way improve the 
plaintiff's position. The correctness of 
the desision in the ‘ease of Janki Prasad v. 
Kishen Dat (1) was doubted by Sir Arthur 
Strachey, late Chief Justice, and “Mr. Justioo 
Banerji in the sase of Deokal Kunwar v. 


Alimunnissa Bibi (9), In the sourse of 
(8) 55 Ind. Cas, 969; 18 A. L.J.890; 42 A. 384 

(1920, M. W., N, 388; 88 M, JL. J. 419; 14 D. W, 5295. 

2 U.. P, L B. (B. C.) .76; 22 Bom, “I. R. 558; 82 0, 

TM J, 2 47 I. A. 71; 27 M. L, T, 819; me W.S. hed 
(oy A W. N, (1901) 22, ; 
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his judgment sommenting upon tha ease 
of Janis Frasad y. Kishen Dat (1), the 
Chief Justice says: “In that case no 
doubt the learned Judge held that where a 
prior mortgagee who has notiee of a subse- 
quent mortgage obtains a deeree for sale 
without making the subsequent mortgagee a 
party to the suit as required by sestion 85 
of the Transfer of Property Aet, 1882, he 
ia not entitled to bring the mortgaged pro- 
perty to sale, and it is not the proper course to 
allow the sale to take plase subjest to the sub- 
sequent mortgagee being given an opportunity 
of redeeming the deeree-holders’ mortgage. 
I must say that I feel eonsiderable doubt 
AS to the soundness of that desision.” 

I should have thought that the guiding 
prineiple was that where a subsequent 
mortgagee has not been made a party toa 
suit upon a prior mortgage, his interest 
should be protested by putting him on, as 
nearly as possible, the same footing as if 
he had been made a party under sestion 85 
of the Aot. The object of making him a 
party under seetion 85 is to give him an 
opportunity to redeem the prior mortgage, 
and if he was not given that opportunity in 
the: prior mortgagee’s suit, I should have 
thought the proper sourse would have been, 
when he brought his suit, to treat him at 
if he had been made sush a party, and to 
give him the same right and same oppor- 
tunity to redeem as ought to have been given 
him in the former suit. The result of that 
view would be to allow the sale to take 
plaee in exeoution of the prior mortgagee’s 
deoree subjeat to the subsequent mortgagee’s 
right of redemption. That would give full 
effest to the objest of the Legislature in 
passing sestion 85 of the Transfer of Property 
Aet, and would also prevent unnesessary 
multiplisity of suits. However, it was deoid- 
ed otherwise in the case to whioh I have 
referred, I think we ought to follow that 
deeision, though, should the matter ever 
eome before a Fall Beneh, I shall then be 
free to reconsider the matter in a way whish 
is not open to me in this sase,” 

That time has now some and we are in 
full &esord with the reasons given by Sir 
Arthur Strashey for doubting the sorreetness 
of thatease and the reasons given by Banerji, d., 
in his dissentient judgment in the case of 
Bhawant Prasad v. Kallu (10) for arriving at 


(10) 17 A. 537 (F. B. A. W. N. (1895) 212; 8 
Tad, Deo, (N, 8.) 670, 


80 


the same sonelusion. In our opinion the 
ease of Janki Prasad v, Kishen Dat (1) 
has been wrongly desided and is against 
the prineiples of law regulating the rela- 
tion between a prior and a subsequent 
mortgagee as administered by the Courts. 
Equity also is not on the side of the plaintiff, 
We are of opinion that the plaintiff's olaim 
for an injunetion restraining the defendant 
prior mortgagee from exesuting his desree 
for sale must be dismissed aad his elaim for 
sale under his mortgage desreed subjest to his 
paying up the amount due under the plaintiíf'a 
desree on the prior mortgage within nine 
months from the date of the passing of the 
deoree. The mortgagor judgment-debtor 
must pay up the amount due to the plaintiff 
within six months of this date, and in ease 
of his failure to do so the plaintiff will pay 
the amount due under the decree on the 
prior mortgage in favour of the defendant: 
appellant, and in that event he will be entit- 
led to realise the &mount so paid and the 
amount due on his mortgage by sale of the 
mortgaged property. In «ease of his failure 
tc redeem the property as aforesaid, his 
suit for sale will stand dismissed, with sosts 
in all Courts, The defendant-appellant is 
entitled to his costs in all Courts. 


Appeal decreed. 


_OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Srecoxp Civi, Arrear No, 86 or 1920, 
a July 5, 1920. 
Present :—Mr, Lindsay, J. O, 

JAGMOHAN--DEFENDANT—ÀPPELLANT 
versus — 

DEPUTY COMMISSIONER, PARTAB. 

GARH, rog, KALAKANKAR ESTATE — 


PLAINTIFE—BRESPONDENT. 

Landlord and ‘tenant — Grove-holder, position | of — 
Transfer, right of, not given, effect of-—Personal right 
—Re-entry, mo provision made as to, effect of—Luand- 
lord, whether entitled to reswme possession on grova 
being sold, 


Where & grove-holder is given no right of trans. 
fer whatever, he is a mere licensee.and any 
rights he.enjoys are personal rights, which are 
incapable of transfer, If he makes A transfer of 
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the grove, the landlord is entitled to resume posses- 
sion, irrespective of the fact that there is no 
provision as to any right of re-entry on his part in 
.case an attempt is made to alienate the grove. 


Appeal from the deeree of the Subordinate 
Judge, Partabgarb, dated the 18th December 
1919, modifying tbe deeree of the Munsif, 
Kunda, Distriot Partabgarb, dated the 23rd 
dune 1919, ; 


Syed Alt Mohammad, for the Appellant. 
Rai N. N. Ghoshal Bahadur, for the 
Respondent. 


JUDGMENT.—The only question in this 
appealis whether the plaintiff wae entitled 
toa deeree for possession as against the 
defendant:appellant. 

The suit related to two groves Nos. 62 and 
295 whioh, aceording to the findings of the 
Coyrt below, had been in possession of the 
first defendant, Seetla Bakhsh Singh. 
Seetla Bakhsh Singh was a tenant in the 
ue in whieb these groves ‘are situated. 

n the 30th of June 1917 hs sold these 
groves to ths second defendant, Jagmohar, 
who is the appellant in this sase, This suit 
‘was then filed by the Court of Wards on behalf 
of the ¢alugdar for resovery of possession on 
the ground that Seetla Bakhsh Singh, the first 
defendant, had no right jn the trees or in the 
land of these groves and that he had no power 
to sell, Both the Courta- deoreed the olaim, 
and now in sesond appeal it is aontended that 
the plaintiff was not entitled to possession, 

It is olear from the wajib ul arz, whioh was 
filed in the sare, that in these villages tenants 
have very limited rights with respeet to 
groves. They are, acoording to the custom, 
entitled to appropriate the fruita, to eolleet 
fire- wood and to appropriate timber of the 
trees for the purpose of making oy repairing. 
the agricultural implements. It is expressly 
stated in the Reeord of Custom that. tenants 
have no right cf transfer whatever. 

It was arguéd in the Courts below, as it 
has been argued here, tbat. the probibition 
against Blienation related only to trees which 
had been newly planted; but I agree with 
-hoth the Courts below that this interpre. 
tation of the language of the wajib ul arz 
is impossible, The prohibition elearly extends 
to ell trees, whether newly planted .cr not, 
The main . argument here has Been that the 
wojib-ulearz does nob provide for any right of 
reentry on the part of the lerdIord in sago 


an attempt is made by a tenant to alienata 
his groves. And soit is argued that in these 
circumstances the /alugdar was not entitled 
to adeecree for pcsseesion, 


The Courts below relied upon a judgment 
of a Bench of this Court whieh is reported 
Ali Muhammad Khan v. Ohhedan (1). That 
was a case similar to the present, the only 
differenee being that there the alienation took 
the form of a mortgage and not ofa sale. 
The prohibiticn sontained in the wajib. ul-arz, 
however, related equally to alienations by sale 
and mortgage, The learned Judges who desided 
that ease expreseed their opinion that where 
a sale takes plase the landlord is entitled to 
re-enter, It bas been argued before me that 
this desision is cbiter, inaemueh as tbe only 
question before the learned Judges was the 
legal aonsequenee of a transfer by way of 
mortgage. Iam rot prepared to aseept this 
argument. Further, it is to be observed that 
the question which is now before me bas 
been desided in an unreported ease of this 
Court to whioh a reference is made in the 
judgment reported as Alt Muhammad Khan 
v. Chhedon (1). The unreported judgment is 
in Sesond Civil’ Appeals Nes. 53 to 57 of 
1809 [Sheo Duyal v. Deputy Commissioner 
of Barabanki as Manager of the Oourt of 
Wards ın charge of Bilahra Estate}, It 
was there held that in a- sase like the pre: 
sent the grove holder is a mere l'eensee and 
that any rights he enjoys are personal rights 
which are incapable of transfer, The learned 
Judge held tbat in a ease of this kind 
the Jardlord is entitled to resume possession. 
It zeemnto me that there is really no answer 
io this reasoning. The’ appellant here isa 
person who obviously hasgot no title what- 
ever to the property in dispute, It is also to 
be obeerved that the first defendant who sold 
the grcves to ihe appellant has not appealed 
againstthe decision of the Court below. By 
reason of the invalidity of the transfer made 
infavour of the appellant, he is nothing bnt a 
trespasser, It is not to be denied that the 
talugdar is the owner of the land of these 
groves abd is also the owner of the trees. 
The ease, therefore, is one in whiob the title to 
the property is with the plaintiff, and the 
defendart is a trespasser.: In such a onse it 


‘seems to me that the plaintiff is olearly 


entitled to a decree fcr possession, 


(1) 15 Ind: Cas £80; 15 0. C. 91. 
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The appeal fails and is dismissed with 
eosts, 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
First Om:ıı Arrear No. 323 or 1917, 
April 13, 1920, 

Present: —Justioe Sir P, O. Banerji, KT., and 
Mr. Justice Tudball. 
MUHAMMAD JUNAID—PrAUmFF— 

T APPELLANT 
_ versus 
Musammat AULIA BIBI AND OTHERS — 


Deven DANTS— RESPONDENTS. 

Muhammadan Law— Will—Bequest to heir and also 
to stranger, validity of—Possession, decree for— 
Mesne profits, period for which plaintiff entitled to 
receive— Civil Procedure Code (Act V of 1928), O, XXII, 
v. 4—Death of defendant—Legal representative — 
Person other than real representative, whether can 
be impleaded—Muhammadan Law—Debt—Debt first 
charge on estate—Sale of estate to pay debt— Sale, 
whether can be disputed, 


Under the Muhammadan Law if a bequest is 

made to an heir and also toa stranger, the bequest 
with respect to the heir's portion, even if it is 
less than a third, is not valid without the consent 
of the other heirs, while that which respects thg 
portion of the stranger is valid without such consent, 
provided the portion bequeathed to him does not 
exceed one-third of the-testator’s estate, otherwise 
the consent of the heirs is requisite to the validity 
of such bequest, [p. 951, col. i] 
' Where possession is decreed to a plaintiff, he 
is entitled to a further decree for mesno profits 
from the date of the suit up to the date of taking 
possession. [p. 967, col, 2.] 

In a suit when a defendant dies, it is not open 
to the plaintiff to ask the Court to add somebody 
other than the legal represontative of the deceased 
_ defendant as a party to the suit, and an applica- 

tion asking for thia to be done would not bind the 
real representative, .[p. 952, col, 1.] 

Under the Muhammadan Law, the debts of a 
deceased are a first charge against his estate, and 
_the heirs can only divide amongst themselves what 
remains after payment of the debts, Where part 
"of an estate is sold by certain heirs and the debts 
‘due are paid off, the remaining heirs cannot dis- 
. pute the sale and go behind, as they are only 

entitled to a share in whatis left over after tha 
debts have been paid. [p, 954, col, 2.] 


Firat appeal from the deoision of the 
Subordinate Judge, Allahabad, dated the 
28th Febrnary 1917, 

Dr, S, M. Sulaiman, for the Appellant. | 

Mr. A. E, Ryves, Munshi Gokul Presad, 
the Hon'ble Dr, Te} Bahadur Sapru, Munshi 
Damodar Das, Messrs, N. P, Singh, Zahur 
Ahmad, S.A. Haider, Pandit Baldeo Ram 

* 


s 
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Dave, Maulvi Haider Mehdi and Mr. G. 
Banerji, for the Respondents. 

JUDGMENT.—This appeal is aonneeted 
with First Appeal No. 322 of 1917, They arise 
out of two saite, Nos. 17 and 18 of 1915, 
brought in the Court below by two of the 
heirs of one Musammat | Badr-un-nti888, in 
whioh they each elaimed a 1/6th share in 
her estate, Attashed to each plaint are five 
lists of property, Lists A to D oover Zemindari 
property and the fifth list covers house 
property, 

The defendants inalude, among others, the 
other heirs of the deseased, some persons 
who  slaim under an alleged Will and 
numerous transferees, to whose hands various 
portions of the estate have gone either by 
voluntary transfers by deeds or by involun- 
tary sales in exeoution of deosrees. 

The following pedigree is neseesary to “the 
understaning of the case. 


ZAHURAN-—MUBARAKULLAH-GHABIBAN* 
BIBI BIBI 
| 


Shams-un-nissa, 
died childless. 





Badr-un-nissa 











) 
Tahira Bibi= Zia-ullah 
Sharfuddig 
Aulia Bibi, 
defendant 
| 
Zikr-un-niss&, Habib.un-nisea, 
defendant, 
Mehr-un-niss& Ummat-un-niaga, 
4 
Muhammad Junaid, Najmul Huda, 
plaintiff, plaintiff, 
L 
e | a | 
Alauddin, Bahauddin, Muhammad Zakariya, 
defendant, ^ defendant. defendant. 


and three daughters. 
That the two plaintiffs are heirs whowould, 


in the absence of a Will, take eaoh a 1/6th 


share in the® estate is notin dispute. The 
eatate originally oame from Mubarak Ullah. 
He died.leaving his wives and daughters, 


‘Then one wife, Zshuran Bibi, and and one 


daughter (ohildleds) died. 
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There was a dispute among the membars of 
the family as.to the extent of their respestive 
shares, and these were settled by an award of 
arbitrators on 26th July 1897. The award 
was made a rule of Court and a desreb 
followed on 30th July 1898, 

Subsequently on 30th Setpember 1901 
there was another award by which the shares 
of tha various . members of the family were 
partitioned.’ Certain shares were allotted to 
Badr-un-nissa and oertain shares to ber son, 
Zia Ullah. 

After this Badr-un-nissa and Zia Ullah by 
deed, dated 21st Desember 1901, exshanged 
some of their properties, 

In the properties entered in list A, Badr- 
un:nissa had originally been given an 8-anna, 
10.pie, 4- kirant, l-dani, 10 kant share and 
Zie Ullah also received a specifies sorrespond- 
ing share in eaoh of the same properties.: In 
the other properties they reseived various 
éhares. - MUR: 

On 9th September 1902, Zia Ullah died. 
His mother was one of his heirs and in list A 
properties she as his heir reossived a l-anna, 
2-pie, 5-ktrant, 2-dant, 15-kant share, thus 
bringing her total share in list A to 10 
annas, 10 ktirants, 1 dant, 5 kants. 

On the 26th November 1902, Badr-un-nissa 
also died, 

The two plaintiffs, Mehr. un- nissa (who has 
died pendenie lite -and is now represented by 
her sop, Mohammad Junaid) and Najmul 
Huda besame entitled toa 1/6th share eash in 
her estate. 

These two suits were filed on the 20th 
and: 2lst November 1914, just within the 
period of 12 years limitation. This enormous 
delay in bringing these suits has resulted 
inthe number of defendants insreasing to 
&0 in one suit and 78 in the other. Many 
persons Have died and beon  suoesceded 
by their héirs, and there have been numerous 
transfers, both voluntary and involuntary, to 
many. pf whieh the two present plaintiffs 
have been parties. 

As a result there has been a good , deal of 
eonfusion as to the actual properties in whieh 
the plaintiff hasa share. and in several 
‘instances he has been unable to clearly 
indicate the properties in whioh he has a 
right. 

After the death of Badr nn nissa the three 
grandsons (sons of Musammat Tahira Bibi) 
vit, Mohammad Zakaria, Ala-ud din and 


“won it, 


- Sharf-ud-din and "Mohammad Yahia. 


‘the properties. 


: profits, 
' various defences that were raised. 
, - The. defendants Nos. 3 —5 (Ala-ud-din, ete.) 
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Baba ud din set up a Will, acsording to whioh 
the deseased gave 1/3rd of her estate fo 
them in equal shares and 2/3rds in equal 
shares to Musammat Aulia Bibi and her two 
daughters, Zikr-un-nissa and Habib-un-nissa, 
There was litigation between the grandbons 
on the one side and Aulia Bibi and her two 
daughters on the other, to whieh the present 
plaintiffs were not parties. The grandsons 
the Will being held proven. The 
result of this was that the grandsons took 
possession of }/3rd of the estate. The rest 
remained in the hands of Aulia Bibi and‘ her 
danghters. 

Zikr un-nissa died on 10th May 1907, and 
her heirs were her mother and sister and 
defendants Nos. 11, 12,13 and two others, 
The 
grandson Mohammad Zakaria died leaving 
Sharf.ud-div, his father and others as his 
heirs, Then Sharf-ud.din died leaving heirs 
and Mohammad Yahia did the same. 

Sharf nd din and the defendants Nos. 1— 4 
and 1 1—13 sold some of the prepérties in list A 


.-to one Abdal Hamid, who in turn sold them to 


others of the defendants, Abdul.Hamid has 
died and his heirs inis been made parties to 
these suits. 

* Certain properties were mortgaged by 
Badr-un-nissa, Ziaullah and Abdul Hamid 
and Najmul Huda (plaintiff in the eonnested 
suit). The mortgagees have been made 
parties: and also numerous others who are 
said to be in unlawful: possession of some of 
The plaintiff in the 
present ease elaimed possession of a 1/6th 


. Bhare and Rs; 1 ,000 as mesne profits for three 


years prior to suit and also future mesne 
Itis unnesessary to set out all the 


and Nos, 7 to 9 pat forward the: Will, under 
which they &laimed that they were legally i in 
possession of 1/3rd of the estate and by reason 


‘of whish the plaintiff ” was only entitled to 
-1/6th in- the : remaining -2/8rds, i.: 6, ton 


1/9th share in the estate of Badr än- nissa, 

This is the main ‘question with whieh we 
are sonserned in this appeal. The other 
‘defendants raised various defenses, and we 
will deal with them where nesessary when 
dealing with the various points raised by the 
appellant, 

The Court below upheld the Will as 
having disposed of 1/3rd of the estate and 
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held that the plainfiff was entitled only to a 
1/9th share in the estate of Badr-un nissa, 
It further held that the plaintiff was bound by 
many of the fransfers made after the death 
of Badr-un.nisa, It further held in regard to 
some of the properties that the plaintiff had 
not been able to satisfastorily establish the 
identity of the properties slaimed, so that it 
was impossible to give him a desree for them. 
We may note here that even aesording to 
the plaint many are of very trivial 
value. 

It further held that the plaintiff had 
failed to prove the mesne profits prior to 
suit. 

It, therefore, partly deereed the elaim for 
possession and dismissed the rest of the olaim, 
ineluding that for mesne profits, both prior 
and subsequent, ` 

The plaintiff alone has appealed, the 
defendants remaining satisfied with the 
deeree of the lower Court. 

In regard to the Will of Badr-un-nissa 
three pleas are taken before us :— 

(1) That it has not been proved that 
Badr-un-nissa made any Will. 

(2) That even if she made one, the terma 
of the Will have not been satisfaotorily 
proved. 

(3) That even if the terms of the Will be 
held to have been established, then on the 
Will as it stands, the plaintiff is entitled 
to more than a 1/9th share in the estate. 

The first two pleas must be dealt with 
together. The testatrix was an old lady of 
Bpme 70 years and she died on November 
26th 1902, The Willis said to have been 
made three days before her death. The 
ease for the defendants is that she sent for 
one Maulvi Rahmat Ullah, Vakil, told him 
that she made a Will leaving the whole of 
her estate as follows :— 

Aulia Bibi, 2 shares (to be held for life and 
then to go to her daughters). Zikr-un- 
nissa, 2 shares, Habib.un.nissa 2 shares. 
Ala-nd din, Baha-ud.din and Mohammad 
Zakaria one share eaoh., 

. She asked the Vakil to draft a Will 
for her, He did so and she approved of 
it. It was then faired out and she made 
her mark upon it, and the Will was 
. attested by four witnesses, To prove the 
Will two of the attesting witnesses, Abul 
Hasan and Bhagwan Das, were examined. 
Of the other two, one is dead and the attend- 
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anee of the fourth, it is said, sould not be 
resured, M. Rahmat Ullah, Vakil, is dead and 
so almo is the seribe Bindraban. The Vakil, 
we may point out, is the same gentleman who 
acted as arbitrator in dividing up the estate 
and gave the award on whieh the plaintiff 
himself bases his claim. 

The Court below has aesepted the evidences 
of Abul Hasan and Bhagwan Das, but as 
they were not clear as to the testatrix having 
made her mark on the written Will, has held 
that the oral Will at least is established, The 
appellant salled one witness,» Mohammad 
Abu. Zafar Khan, to show that the old lady 
was uneonssious and sould not have made a 
Will He broke down hopelessly in eross. 
examination. 

Bhagwan Das’ evidense does not amount to 
mush, He says he witnessed the Will at the 
request of M, Rahmat Ullah. 

Abul Hasan’s evidenee, however, appears 
to us to be true and correst in the main, and 
it shows that the lady dietated her Will and 
that M, Rahmat Ullah drafted one of whieh 
she approved, lt was then faired out and 
she either put her thumb impression or her 
mark upon it. He was at a little distance 
from her. He swore to the Will produeed 
and pointed out his signature upon it. 

It is urged that this evidense is far too 
meagre. It is small in quantity, but we have 
to point out that the plaintiff has waited till 
12 years had almost elapsed before she put for- 
ward her elaim. She waited for Rahmat Ullah, 
the most important witness,and the seribe 
and one witness to die before she brought 
her suit, Moreover, this Will was put forward 
by Ala-ud-din and his brothers and was 
the eubject-matter of a suit in whieh ita 
genuineness and validity to the extent of 
1/3rd of the property was upheld. That 
suit went through three Courts and the Will 
was uphsld throughout [vide Aulia Bibi v, 
Ala-ud-den (1)]. This was in 1904, when all 
the evidenee was fresh and available. . 


It is urged that no relatives were made 
to attest it, but that is not surprising ° 
seeing that,the lady was dealing with the 
whole of ber estate ina way that sould not 
but be objectionable to them. 

We think that in the ‘sireumstanees the 
Court below was justified in aceepting this 


(1) 28 A15; 3 A. L, J, 619; A. W, N, (1906) 210, 
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evidense and holding that  Badr.nn.nissa 
made a Will, 

Aa to the terms of. the Will we think 
there ean be no doubt. It was a simple 
Will. It divided the whole estate into eight 
parte, two for each of the three females, 
í, e, her son’s widow and his two daughters 
and one for ‘each of the males, her 
daughter's sons. She gave the direstionm 
to a lawyer, one who had aeted as an 
arbitrator and had partitioned the family 
estate and who, therefore, had full know- 
ledge, He redueed her wishes to writing. 
She approved the draft, whieh was faired 
out, The only defest in the evidense is 
as to her mark being made upon it. The 
witness is not sertain on this point, but 
we have no doubt that the doeument sets 
out the Will of the testatrix. Ib is not 
a ease of trusting to the slippery memory 
of a man alone, and the paueity of evidenaa 
ia due to the delay of the plaintiff in bringing 
this suit. The Will had been established in 
Court as early as 1904, 

it is urged that a sick old woman of 
70 years eould not have given the long 
list of properties attached to the Will. 
Probably not, but they do not eonstitnte 
the material part of the Will. That list 
was probably well within the knowledge of 
Rahmat Ullab, Vakil. The material part of 
the Will was & short and simple matter. 

We, therefore, agree with the Court below 
on this point also. 

The last plea in respest to the Will raiseg 
a question of law. 

Admittedly under the Mubammadan Law, 
the testatrix sould only devise 1/3rd of her 
estate to the legatees. She purported to 
deal with the whole. Her Will, therefore, 
can only operate as to one-third, | 

It is argued that the legasies will all 

abate rateably and that the three males are 
only entitled to 1/3rd of 1/3rd and the three 
females to 2/3rds of i/3rd. 
. As to the females it is argued that 
Aulia Bibi repudiated the Wil] and, 
therefore, the devise to her fails through. 
And her’ two daughters being heire, the 
Will in favour of them is void in the absence 
of the consent of ths other heirs given after 
the testatrix’ death. 

Therefore, there remain ?/3rés of thig 
1/2rd not disposed of by ihe Willeand the 
plaintiff is, therefore, entitled to the 1/yth 
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share deereed pius 1/6th or 2/3rds or 1/3rd 
more. 

lt is by no means admitted that Aulia 
Bibi repudiated: the Will, There is a 
acntest between the defendants themselves 
a8 to the extent of their shares in. the 
l/3rd of the estate on whisk the Will 
operates. But for the purposes of this 
appeal it is unnesessary for us to daside 
the dispute between the defendants on thia 
point. We may assume that, by reason of 
a repudiation by Aulia Bibi and the faet that 
her daughters are heirs and the other heirs 
have not sonsented, the Will is void as to 
the devise in favour of the ladies, This, in our 
opinion, leaves only the devise of !/3rd in 
favour of the males to operate and as by law 
the testatrix ean dispose of 1/3rd of her estate 
by Will, the three males would be entitled to 
take the 1/3rd left to them. ; 

It is the duty of the Court to sarry 
out the wishes of a testator so far as that 
ean be done within the law. Aosording 
to the plaintiff the devise in favour of 
the ladies is void in law. It must, there- 
fore, be as if it had not been made. 
remains, therefore, a valid devise of 1/3rd of 
the estate in favour of the males. 

Appellant's Counsel would have us make 
both the valid and the invalid devise abate 
eath to one-third and then wipe ont the in- 
valid one. He quotes the 0o:se wherein a 
testator dealing with only !/3rd of his estate 
gave one-half thereof to a stranger and one-. 
half to an heir, Thestranger takes only 2 of 
the J/3rd, but this is beeause the testator 
wished him only to take so mneh, í£e., the 
testator’s Will, so far as is possible within 
the law, is carried out. — l | 

He next quotes the case in whioh a 
testator makes a devise of more than J/3rd 
in favour of several persons entitled to 
take under a Will and shows that they 
abate rateably, Again this is merely 
earrying out the wish of the testator, so 
far as it is possible todo so within the law. 

He hes not been able to quote any 
ease from any book on Muhammadan Law. 
to cover the ease before us, and we think 
that the proper prineiple to follow is that 
we shouldearry out the testator’s wish so 
far as it is possible within the law. : 

Badr.un-nissa desired to give 1/ard of 
her estate to her three grandsons, Assum. 
ing that the bequests to the three females 


There . 
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fail, there remains one-third of the estate 
available for the three males. 

We wonld also refer to the law Iaid 
down as being the sorrest law in Shama 
Charan Sirear’s Tagore Law  Lestures of 
1874 at page 46 in the following terms:— 
"if.a bequest is made to an heir and also 
to a stranger, the bequest with reaspeot to the 
heir's portion, even if it were less than a 
third, is not valid without the consent of the 
other heirs, while that which respects the 
portion of the stranger is valid without sueh 
consent, provided the poriton bequeathed to 
him does not exceed one-third of the testator’s 
estate, otherwise the sonsent of the heirs is 
requisite to the validity of sush bequest,” 


Again at page 522, Volume I,of Ameer Áli's . 


Muhammadan Law (4th Edition) there is an 
instance of a man who died asknowledging 
a debt of 250 dirhams due to his wife and 
leaving (subjest to the payment of this debt) 
the whole of his estate to his wife and two 
strangers. 

The debt having been first paid, the estate 
was divided as follows :— 

8/12 to the widow, her legal share of 
1/4th as an heir, 

4/12 to the strangers, being the whole 
of the l/3rd of the estate on whieh the Will 
sould operate. 

5/19 to the other heirs. 

This is elearly against the sontention on 
behalf of the appellant. Assording to his 
theory the two strangers would take only 
3 of $—1/6th, £e, 2/12ths, and the other 
heirs would take 7/19tha. 


In our opinion, therefore, there is no forse 


in this sontention and the plaintiff is only 
entitled to his 1/6th share in 2/3rds of the 
estate, f.e., 1/9th of the whole estate. 

The peri ples taken is that the 
appellant has satisfaatorily proved his claim 
for mesne profits prior to snit and that in 
any sase hia claim for such profits pendente 
lite and up to the date of possession ought 
not to have been dismissed, 

, In regard to the first half of this plea, 
itis pointed out that sertain patwarts were 
examined who filed certain slips whish, they 
said, covered some of the years in suit and 
that they had prepared them from Govern- 
ment papers, jamabandis, eta. Unfortunately 


the jamabzndis themselves or copies of them . 


were not filed and it was impossible for the 


aseounts on the slips to be tested or ehesked, , 
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Theassounts themselves would have been 
the best evidenoe and ought to have been 
prodused, so that the opposite party might be 
able to check them. The evidense as it stands 
is insuffisient and we agree with the Cour§ 
below on this point. 

As to future mesne profits the lower Court’s 
judgment is silent and it appears to have ' 
overlooked them. It of sourse is impossible 
in a suit of this deseription, unless the parties 
are agreed as to a fixed amount, to aseertain 
future mesne profits until possession has been 
delivered, and it is mneosesary to postpone 
the ascertainment of them until after this, 
even whena final desree for them must be 
passed, 


In so far, therefore, as possession is deoreet. 
to the plaintiff, he is entitled to a further 
desree for mesne profits from the date of 
suit up to the date of taking possession, and to 
this extent we shall have to modify the deereg 
of the Uourt below, 

We deal next with the plea raised 


as to the non-abatement of the sutteas >: 


against Musammat Munni. The fasts are 


‘not in dispute. 


The suit was instituted on 21st November 
1914, Two persons, Shambhu Nath and his 
son Lashmi Narain, were made parties, On 
January 26th, 1915, Lashmi Narain died, 
on Maroh 23rd, 1915, the plaintiff made an 
applisation, stating that Shambhu Nath and 
his son were joint and the father was the 
legal representative and that a note should 
be made on the resord to that effect. 


This was dons by an order, dated 19th 
April 1915. Shambhu Nath's written state- 
ment waa filed on 26th June 1915, from whioh 
it was olear that he was not the legal 
representative but that Musammat Munni, the 
widow, was the legal representative of the 
deseased. There was «til time for tha 
plaintiff to apply to the Court to have her 
brought on the resord, but he delayed still 
farther and it was not until the 19:h August” 
1915 that he applied to have ber made a 
party. An'order was made aasordingly. 

As she was a minor, an applieation was 
made for the appointment of a third party 
83 guardian, 

It was then disaoverad by the plaintiff that 
the Qours of Wards had taken eharge of the 
minor's estate. 


Oa Ostober 9th, 1915, he applied to have 
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thea Collestor made a party as representin 
the Court of Warda. idi j = 
; The Oollestor pleaded that the suit as 
against Munni Bibi had abated. The Court 
went. into the fasts and accepted the Ool- 
deotor’s plea as good. 

di The learned Counsel for the appellant 
admits that the applisation as against Munni 
Bibi was made more than six months after the 
death -of Lashmi Narain, but he pleads that 
the applieation of Maroh 23rd, asking the 
Court to note on the resord that Shambhu 
Nath was the legal representative of the 
deaeased, was a good applisation made under 
Order X XII, rule 4, and that the subsequent 
applisation was merely one in sontinuation 
thereof. In the alternative, he suggests that 
the father was the true representative. We 
eannot aesept the first plea. It amounts to 
this, that it was open to the plaintiff fo ask 
the Court to add somebody other than the 
legal representative as a party to the suit 
and that sush an applieation would bind the 
real representative. Whatever the law may 
have been under the old Code of Civil 


Prosedure, the present Jaw is slear and sueh. 


an applisation as that of Marsh 93rd 1915 
éannot affest the true representative. It is 
clear that the suit did abate zo far as Munni 
Bibi is sonserned, 

- There is 
Shambhu Nath was and isa party to the suit 
and deeree. The deoree sannot affect the 
rights of Munni Bibi, who is in possession of 
certain items of the property in suit, 2. e. 
items Nos. 27, 29, 32, 33 and 34 of list A. 
She is the widow of Lashmi Narain, who 
was the owner of the property, having reseived 
it long ago asa gift from Shambhu Narain, 
s. e, in 1906. The properties were acquired 


. by Shambhu Nath alone by means of a 


pre emption deeree, dated 15th May 1905, and 
then he and his bsother Someshar Das 
exesuted the deed of gift on 6th September 
1906. Shambhu Nath, therefore, is not the 
true legal representative and this plea on 
appeal muat fail. 

The renigining pleas relate to specifies items 
of property, The Court’ below dealt with 
pach item, giving a serial number to each in 
its judgment, taking the lists A to D 
separately. Counsel on both sides have 
adhered to that series and inour judgment 
we have also done the same to prevent 
sonfusion,. - 
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We consider list A of the plaint first. In 
regard to items Nos. l, 4, 5, 12, 13, 16, 17, 
20, 21, 24 and 25, the plea taken is that’ the 
plaintiff is entitled toa 1/6th shareand not 
the 1/9th share whish the lower Court has 
awarded in a 1-anne, 10-pie, 14 kirant, 15-kané 
share, The Counsel for the appeilant 
admits that he must restriet himself to this 
share and the 1/6th share therein that the 
elaims. 

We have already decided that he is not 
entitled to more than the 1/9th share deereed 
to him. 

We notethat as against defendants Nos,18 to 
20 the suit in respeat to these properties was 
dismissed in toto, so far as the shares whioh 
they bad asquired therein are concerned. 
This deeree, therefore, stands unehallenged 
before us, to this extent. 

In regard -to properties Nos. 2, 3, 6, 7, 8, 
9, 10 and ll, the plea taken before us is AH 
follows :— : 

The legatees under the Will mortgaged 
their shares in these properties to one Abdul 
Hamid under various dosuments. In 1904 
and the following years Abdul Hamid sold 
his mortgagee rights to Ram Charan Das 
and other persons, One of these. sales in 
1909 was in favour of Najmul Huda, the 
plaintiff. appellant in the eonrested appeal. 
At that time his mother was alive and was 
an heir to the estate of Badr.un-nitsa, He 
himself of sourse had then no right in the 
estate. , : 

But on May 7th 1907 he, Najmul Huda, 
and Ummat un-nissa and Mohammad J unaid, 
the present appellant, and Mebr.un-nissa 
exesuted a mortgage-deed in favour of Ram 
Charan Das of a number of properties including 
these (vide R. 44 in First Appeal No, 322). 
In this deed the alleged properties of Najmul 
Huda were separately set out, The other 
properties of the other mortgagors were ali 
put together in another list. 

The mortgagee sued, on the deed and the 
properties were all sold up in exesution of the 
desree in separate lots, . 

It is urged that the plaintiffs in these two 
appeals only lost their rights in these 
properties whish were set out in the mortgage- 
deed as theirs, and that their rights in other 
properties (entered in the deed as belonging 
tothe other mortgagors) were not affested by 
the sales in exeeution of the decree and 
that they, therefore, have a right to resover 
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these other properties. For example Najmul 
Huda says tbat he mortgaged only those 
rights whieh he had: purehased from Abdul 
Hamid and not those whieh he had inherited 
< from his mother and he is, therefore, entitled 
now to resover the latter. 

There is really no foreein this ples. His 
mother, Ummat-un-nissa, and Mehr.un-nissa 
and their two sons, the present appellants in 
these two appeals, were all parties to the deed. 
Thier liabilities under the deed were both 
joint and several, as was also the ease in the 
deeree, The sons have inherited from their 
mothers and they sannot now be allowed to 
go behind either the deed or the deeree, to 
both of whieh they were parties, In any 
ease they would be estopped from denying 
.that those who mortgaged the properties as 
being theirs were not the true owners. 


The appeal in respost to these properties, 


therefore, fails. 
Properties Nos. 14 and 19, 


The plea taken was as follows :— 


The share in these two villages owned by: 


the family of Mubarak Ullah was 3 pies, 6 
cowries, 6 ` kanis, This share was divided 
into 16 annas and out of this 16 annas 
Badr un-nissa was awarded 8 annas, 10 pies, 
4 hircnis, Y dant, 10 kants, and a eertain share 
was given to Zia-ullab, her son, viz, $ annas, 
6 pies, 4 hiranis, 6 kamis, Zia-ulleh mort: 
gaged his share and then died. The mort- 
gagee sued and obtained a deeree, He 


impleaded Badr-un-nisss, Aulia Bibi, the 


widow, and the two daughters, Zikrunnissa 
and Habib. un-nissa, 


It is urged that so far as Badr-un-nissa was 
eonserned, what was sold in exeaution was 
the portion of Zia ulleh’s share whieh she 
inherited from him and that her own share 
was unaifécted and the present appellant is, 
therefore, entitled to reeover his 1/6th share 
in hershare. But it appears that what was 
sold was the whole of Badr-un-nissa’s share 
as at the date of sale, and the sale has been 
eonfirmed, Appellants’ learned Counsel was 
unable to eall our attention to any evidence 
on the reeord to suppport his plea and finally 
stated that he would not press it. The appeal, 
therefore, in respeet to these two properties 
fails. 

Property No, 15. 

The plea taken in respect to this is that it 
was never sold in exeeution of any desree and, 
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therefore, the plaintiff is entitled to his share 
therein. 

The suit in respest to this property was 
dirested against defendants Nos. 14 to 17, 
They all pleaded that they had not purshased 


‘it and were not in possession, but that one 
' Rustam Khan had purehased it and was in 


possession. 

The other defendants who are members of 
the family, Habib-un-nissa, Ala-ud-din, ote., 
pleaded that they wers not in possession. The 
lower Court has dismissed the claim as against 
the defendants. 

The Counsel for the appellants is unable 
to point to any evidenee to show that any of 
the defendants are in possession of this 
property and the appeal must, therefore, fail, 
as the property appears to be in the 


' possession of a person who isno party to 


the suit. 

Property No, 18. s 

The appeal is not pressed in respeet.to 
this property. 

“ Properties Nos. 22, 23 and 26. 

The learned Counsel for the appellants 
was somewhat eonfused in respest to these. 
In the beginning he admitted that the 
lower Court’s finding as to Nos, 22 and 26 
was eorreet. In regard to No. 28, however, 
he pleaded that the sale sertifieate showed 
that this property had not been sold in 
exesulion of a deeres at all, but that part 
of it bade been sold under a sale-deed by 
Sharf-nd-din (the father of the deeeased 
Mohammad Zakaria) and Ala-ud din and 
Baba-ud-div, whieh sale-deed was not binding 
on his elient, . 

Next day, however, he  retraeted his 
admission as to No. 22 and put his ease 
afresh. Property No. 22 is in a village 
Phulpur Bazu and No.23 is in Phulpur 
Bikram. Aecording to him Badr- ud. nissa and 
her son Zia-ullah owned a 4 annas share (1) 
in khata No. 15 of Phulpur Bazu (No, 22), 
and (2) in khata No. 7 of Phulpur Bikram 
(No, 23). Zia-ullah mortgaged his property 
and then died. 

Badr-un-nissa inherited a 1/6th share in 
his eatate. 

A decree was obtained against Badr. 
un-nissa and the other heirs of Zia-ullah 
on the mortgage and the following property 
was sold. On 2znd August 1910 a 5-pie, 
16.kirani, 9.dani, 8 kant dad in dika 
Bazu (22), khata 15, . 
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On 20th January 191128 0-19 (one-anna, 
9.pie) share in the same khata and village. 

On 20th January 19114 0-1-9 (one-anna, 
9.pie) share in Phulpur Bikram (23). 


The balanee of the 0-4-0 in these two khatas 
in these two villages were, he says, not 
sold in exeéution of any desree and the 
two plaintiffs therefore,. are entitled to 
recover their shares therein. 


He states that by a sale-deed of 2nd 
June 1911 Sharf-nd.din (as heir of Moham- 
mad Zakaria) and Ala-ud-din and Baha- 
ud-din sold? 1/3rd of the recorded share 
of Badr un-nissa and )/6th of the recorded 
share of Zia-ullah to the defendants who 
are conserned with these properties, but 
the plaintiffe-appellants are not bound by 


this sale as they were no parties to it, 
The lower Court in its judgment says 
that the ‘properties elaimed were sold 


under a desree on 14th August 1 05 and 
94th July 1t08, to whish the plaintiffs 
and other heirs of Zia-ullah were parties, 
nd, therefore, the plaintiffs claims must 
fail. These.are very different dates from 
those given: in the arguments before us, 
The plaintiffs have printed very little of 
their evidense and our attention has not 
been direoted to, any evidenee on the 
record in support of the statement now 
made before us. The plaintiffs have not 
eared to goto the trouble or expense of 
supplying their Counsel with the material 
evidence to support the plea whieh they 
ask him to, put before us, and kenee the 
sonfusion in the arguments. No good 
reason has: been shown to us why we should 
hold that the decision of the Oourt below 
is ineorreet. The plaintiffs have waited 
for nearly ‘12 years before they sued and 
if they have not been able to obtain and 
put forward the necessary evidesce, it is 
their own fault. There have been numerous 
transfers by suesession, morigage and sale 
and these hpve complicated matters............ 
As far as we are able to judge, all these 
properties have been sold in exesution of 
deerees io whieh the plaintiffs were parties 
and the appeal in regard to them musí 
fail. ° 

The next plea relates $o items Nos, 30 
and 31 in iist A and item No, 1 in list 
Q of the plaint. It affests the defendants 
Nos. 18, 19 and 20, , kx 
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Tha fasts in regard to thesa properties 
are as follows : — ae 
When the arbitration award of. 1901 was 
made, there was a family debt whieh, had 
to be paid by the heirs (ineluding Badr. 
un.nis:a) before they sould divide the estate 
among themselves. Some of thasa ,pro- 
perties were hypsthesated for pari of that 
debt, and the arbitrator decided that they 
should not be ‘partitioned bat should be 
utilised to pay off that -deb}. Ha held 
that each of the heirs was liable for his 

proportionate share of the family debt. 


The properties now in dispute in this 
plea have been sold by some of the 
defendants and the income utilised to pay off, 
those debis. The two plaintiffs urge that. 
nobody had a right to sell tHe shares 
that they inherited and, therefore, the 
transferees must disgorge, It is not denied 
that the debis were paid off out of the: 
proceeds of the sale. < 


The reply of the defendants sonserned 
is that under the Muhammadan Law, the 
debts of a deseassd are a frat sharge: 
against his estate ani the- heirs oan only? 
divide amongst themselves what  ramains: 
after payment of the debts, The other heirs- 
having sold part of the estate and ‘paid 
aff the debts thereby, the plaintiffs sannot’ 
now dispute the sale and go behind it, 
as they are only entitled to a share in: 
what is left over. after the debts have: 
been paid. It is further pleaded that, in 
any event, the plaintiffs oannot resovbr’ 
‘their shares without offering to. pay their: 
shares of the debt. The Court below!has 
disallowed the plaintiffs’ slaim on the ground, 
that Musammat Badr-un nissa herself sould 
not impugn the sale, 


We think that the defendants’ conten. 
tion must prevail, The plaintiffs do not: 
offer to make good their proportionate share . 
Of the debts. No fraud or wantof proper: 
eonsideration has been alleged, and the other : 
heirs were justified in paying . off thg)? 
debts and utilising a part of the property : 


especially that portion whieh washypothe.: 
.Sated for payment of part of the debt, : 


for that purpose. Substantial justisg ia: 
done by leaving matters undisturbed, es- : 
pesially as the plaintiffs do not offer to pay 
off any share of the debt. 

We, therefore, do not allow this plea, 
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The next point taken relates to sertain 
very small properties iu Mau Aima, The 
family seems to have a large number of 
small bits of property in this village. In 
the (sate of some the Conrt below has 
decreed a J/9th share to the plaintiff, In 
the pase of others it has disallowed the 
slaim on the ground that the plaintiff has 
not been able to identify the properties 
and it is impossible to give him a desree 
for a share in a property, the identifiea- 
tion of whioh is impossible on the evidense 
on resord. ; 

On behalf of the plaintiff it is urged 
that items Nos, 16—21 and 28—29 oan 
be identified as the khata number is given 
and the sAhewat is filed: and in regard 
to No. 16 it is pointed ont that- the lower 
Court has omitted to notise that even if 
Badr-un.nissa was not given any shar 
therein under ihe agreement of l5th May 
1901, still Zia-ullah did get a share out 
of whieh, on his death, Badr-un-nissa ine 
herited a share. 

Out of the eight items mentioned above 
we find that the Court below has deoreed 
to the plaintiff his share in items Nos. 17, 18, 
28 and 49, so that the appellant in his 
sonfusion has made a mistake. 


In regard to No. 16 the lower Court. 


appears to have made a mistake. This 
property is in khatu No, 79 of Mau Aima. 
It it entered in sehedule B of the agree- 
ment of 15th May 1901, under whieh 
Badr-un nissa reeeived a share therein and 
plaintiff is, therefore; prima facte entitled to 
a 1/9th (and not J/6th share as elaimed) 
in it. The property is traceable (vide 
page 71. of the paper- book). 


Mr. Gokul Pershad on behalf of his 
clients points out that it is an infinitesimal 
share bearing a Government revenue of 
only about 0-4-0 and they have no objgstion 
to the error being amended. In regard to 
No. 16 we, therefore, allow the appeal 
and give thé plaintiff a deeree for posses- 
sion of a 1/9th share, whieh ean be worked 
out from the figures given on page 71 of 
the paper-book.° This decree will be as 
against the defendants Nos. 1—10 inalnsive. 
With regard to items Nos, 19, 20 and 21 
(hatas Nos. 80, 86 and 87 as on page 71 
of the paper-book), the lower Court has 
pointed out that the khewat of 1310 


fasli whieh was filed shows that Badr.un- 
nissa’s name was never resorded as owner, 
though uuder the agreement of 15th May 
1901 a share was allotted to her. She 
died in the end of 1902 and there is 
nothing to show that she remained the 
owner up to the time of her death. She 
was at no time recorded ss a so sharer 
therein. There being nothing to prove ber 
title at her death, the slaim in respest to 
these trivial bits of property has been dis- 
missed. It sannot be overlooked that she 
did deal with eertain portions of her pros 
perty, for she exehanged some with her 
son Zia-ullab, and in the absence of any 
récord of her right at the time of her 
‘death it is by ro means elear. that she 
/ had any title. The burden of procf was on 
the plaintiff. 


We, therefore, disalow the appeal in 
respeot to these three items. 


In regard to house property, there were five 
items situated in Allahabad. In regard to all 
these appellant's Oounsel aoasepts the deeree 
of the lower Court. 


There are several such items situated in 
Mau -Aima. In regard to three of them 
Nos, ], 3 and 6 there was a dispute as to the 
correst boundaries. Those given by the 
plaintiff in his plaint were wide and 
ineluded serlain property as to whieh the 
defendantg took exception. On the evidenes 
of the witness Abdul Raoof the Court fixed 
sertain boundaries and deereed the plaintifi’s 
slaim accordingly, 

On appeal exeeption is taken to this 
finding, but sneh is the state of confusion in 
the plaintiff's mind that he is unable tu give 
us even now the actual boundaries, He io 
certain boundaries from thé agreement df 15th 
May 1£01 and the award and entered them in 
his plaint.e He ssys that a big bouse has been 
divided up into smaller’ portions and he 
appears to have given to these portions the 
boundaries of the whole. This is as far as 
we oan-understand him. He was unable 
to explain matters to bis Counsel and he 
finally tried to explain them to thé Court, 
The lowér Court has aeted on evidenee 
and deoreed his 1/9th .sHare hacording to 
the boundaries thus fixed. Tt is not 
shown to us that the lower Court has som- 
mitted any error and$we,\{therefore, aceept its 
finding, 


$ 
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No other point was pressed for our desi- 
sion. The result is that, exsept in respest 
to mesne profits from the date of suit 
up to the date of possession and in res- 
peat to item No. 16 of list D, khata No. 79, 
as shown on page 71 of the paper-book, the 
appeal will fail. 


. The desree of the Court below will be 
modified to this extent that the appellant 
will have a deeree for mesne profits from 


‘the date of suit to the date of delivery 


of possession in regard to the shares desreed 
to him in” the various properties. These 
profits will be aseertained by the Court 
below . after delivery 
a further deeree awarded, therefore, to the 
pA 


Also the plaintiffs elaim for a share of 
1/9th in item No. 16 (khata No. 79 of Mau 
Aima as shown on page 71 of the paper- 
book) is deereed as against defendants 
Nos, 1—10, 
` As his appeal has substantially failed, he 
will pay the respondents’ eosts, ineluding fees 
on the higher ecale. 

The different sets of respondents will be 
entitled to their sosis separately, 

Decreé modified, 


‘OUDH JUDICIAL COMMISSIONER'S 
i COURT, 

Freer Or Arran N o. 103 or 1918. 
June 30, 1920. 
Presont:—Mr. Daniels, A.J. O , and 
Mr. Wazir Hasan, À. J. G. 
Ohaudhrt RADHA KISHEN AND OTHERS 

~» DEFENDANTS — APPELLANTS 
versus > 
‘Chaudhri JAMNA PRASAD— 
PLAINTIF AND Chaudhri. BISHAN 
DAYAL AND ANOTHEX— DEFENDANTS — 
. RESPONDENTS; 


` Dudh Land Revenite Act (XVII -of 1876), -s. 178— 


Osurt of Wards, superintendence: of, property under— 
Gharge on or interest in property, validity of— Endow- 


^ ment, proof of Income of property, application of, te 


gust ‘purposes, effect of. 


INDIAN GASES, 


of possession and, 


E 
é 


There is nothing in thes wording of section 173 
of the Oudh Land Revenue Act of 1876 to limit it to 
an sey which is to take effect immediately. [p 

The mere fact that the income of a property has 
been applied for a considerable period to the 
support of a thakurdwara is not sufficient to prove 
a the property is ondowed property, [p. 957, col, 


“ona from the desres of the Assistant 
Commissioner, First Olase, Sitapur, dated the 
6th August 1918. ` 


Babu Bésheshwar Nath Srivastava, for the 
Appellants. 

` Mesara. A, P. Sen, H. E. Ghosh and Ohand 
Narain Harkault, for the Respondents. 


JUDGMENT,—This is an appeal under 
sestion 112 of the U. P, Land Revenue 
Ast, 1901, read with section 8 (c) of the 
Oadh Courts Aet (XIV of 1891). The 
point at issue is, whether sertain property 
in Mahal Ram Narain of the village 
Saidapur is endowed property and, therefore, 
not liable to partition. 


Chaudhri Ram Narain, the sommon 
ansestor of the parties, was a talugdar, 
whose name is entered in List No. 4 of 
the lists prepared under Act I of 1869, 
In 1878 he exeeuted a doeument whish 
he called a fagstmnama, dividing his pro- 
perty between his two sons, Saheb: Dayal 
‘and Arjun Singh, in the proportion of 
nine annas to seven annas. In paragraph 5 
of the doeument he deslared that he had 
released the revenue of Patti Saidapur in 
favour of a  íhakurdwara in Makhupur, 
whieh is said to be a Mohalla of Khair- 
abad; the revenue was payable by the 
exeautant’s sons out of their own poskets. 
The learned Assistant Oollestor has” held 
that this doeument does nob sreate 
a.wagf in favour of the temple, . but 
has dismissed the objestion of the 
appellants on the ground that the doeument 
is invalid as offending against the pro- 
visions of sestion 173 of the Ondh Land 
Revenue Aet (XVII of 1876), whieh was 
in foroe when it was exeented. This is 
the prineipal issue in the ease, 


Sestion 173 of Ast XVII of 1876 
runs as follows: Persons whose property 
is under the superintendense of the Court 
of Wards shall not be competent to ereate, 
withont the sanetion of the Court, any ` 
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oharge upon or interest in such property 
or any part thereof,’ The argument of 
the learned Advocate for the appellants is 
that the dosument only ereated an interest 
to take effest: after the release of the 
property from the Court of Wards and 
that the sestion is only directed against 
the creation of an interest to take oeffeet 
immediately. Now, in the first plase, the 
dosument does not bear the asonstrustion 
put upon it by the learned  AÁdvooate. It 
does oreate a present interest. The words 
relied on by the appellants are as follows:— 

"When they (the villages) are released 
after the dissharge of the debts eaoh, t, bss 
eash of the exesutant's sons, should take 
possession aesording to his own share." 
This only means that possession is deferred, 
not that no right is to aesrue till release. 
Apart from this, there is nothing in the 
whole of the doeument to show - that it 
was intended to oreate a further interest. 
Sesondly, even if the sonstruetion put on 
the document was admissible, we- sannot 
&ecept his interpretation of section 173, 
That sestion says in clear terms that 
ergons whose property is under. the sts 
perintendenee of the Ocurt of Warda‘ shall be 
insompetent to oreate. “any interest init or 
sharge upon it, There is nothing in. ths 
wording of the seetion to limit -if to -an 
interest whieh is to take effect immedi: 
‘ately, nor are we prepared to ‘insert any 
syeh limitation. It has been argued that 
the Legislature sould have no objest in 
forbidding the ereation of an interest to 
take effeat after the release of an estate, 
On the sontrary such a purpose aan easily be 
imagined, A previous sestion of the Aot 
‘gives the Court of Wards power to sell 
or mortgage the whole or any partof the 
immoveable property under its eharge for 
the purpose of paying off tha debis, and 
it would tend to defeat tha provisions of 
this seation if, after the property had been 
Bold and the estate released, third persons 
gould some forward and olaim a sharga 
on the property in virtue of an instrument 
exesuted while the estate was under su- 
perintendense, 


The provisions of seetions 173 and 174 
of the Oudh Laud HRHsvenue Aat of 1876 
were considered by the Privy Council in 
the ease, o£, Debi :Bakhsh Singh v. Shadi 


. eneg 


.by their 
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Lal (1). The only seetion under eon. 
sideration was section 174, and it was 
argued that after the release of an estate 
property might be taken in exesution of 
a desree in respest of a debt ineurred 
by the Ward:while under the superintend- 
of the Court of Wards. Their 
Lordships repelled this sontention and 
remarked as follows:—— Their Lordships think 
that it falls to be observed that the object of 
these sestions was the protection of the 
property against either transactions entered 
into by the person under tutelage by way 
of direst transastion of sale or of mort. 
gage; -and also the protestion of the prop- 
erty against the sonsequenes of any exe- 
eution in respeot of sontracts entered into 
by & person under such tutelage.” Their 
‘Lordships slearly interpreted those sections 
as forbidding in the olesrest terms the 
-ereation of interests or the. ineurring . of 
any liability affecting the property: by A 
person under tutelage. . 

lt has been’-argued in the alternative 
that even if the deed is invalid, the parties 
subsequent sonduct created a 
trust whieh the Court should enforee, Wa 
have been through the evidence. in the 
‘ease, whieh so far. as this property: is 
coneerned  amonnts- to little more "than 
this, that the income of the mahal has been 
‘in fact applied for a considerable period to 
the support of the thakurdwara. There 
is authority of the Privy Couneil for the 
proposition that this is not  suffisient to 
prove that the mafial is endowed property 
LKonwar Doorganath Hoy v. Ram Ohunder 
Sen (2)]. The evidenss prodused in thia 
ease falls short of establishing an endow. 
ment by sondust, 

The ease set up by the appellants is, 
moreover, open to the fatal objestion that 
any endowment, such ds they here set up, 
is forbidden by the provisions of section 
18 of the Oudh Estates Act, 1869. That. 
seetion forbids any éalgudar or grantee, or 
any heir » or legatee of a iajqudar or 
grantee, to give his estate or any portion 


(1) 38 1nd, Cas. 681; 19 O. 0, 55; 4 O, Ia J. 1; 14 
A. L. J. 477; 240, L. J, 15; 88 A. 271; 20 M. L. T, - 
53; 20 O. W. N. 710; 18 Bom, L. R. 412; (1916) 1 M. 
W. N, 426;°3 L.W.525; 81M. L.J, 72; 43 I, A, 69 


. (P. 0); 6 O, & A. L. E, 199. 


(2) 2 C, 841; 4A, 02; 1 Ind, Deo, (n, ga) 608, 2 
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thereof, or any interest therein, to religious 
or charitable uses, exeept by an instrument 
of gift executed and registered in assordance 
with the Act. l 

' The only other sontention pressed before 
us has been that the respondents, Bishan 
Dayal and Maharaj Singh, are exeluded 
from a right to partition by adverse pos- 
session. This sare does not appear to have 
been olearly set up in the Oourt below 
and the only evidence in support of if is 
the statement -of eertain witnesses, 
say that these two members of the family 
have never eolleeted any rent in this 
mahal, As against this, we have the fast 
that their names sontinue to be resorded 
in the khewaé up.to this day. In the jama- 
bandi of Fasl: 1303 & copy of which is on the 
record, they are shown as having made 
eolleetion, The heading of this jamabandt 
im .given as Mahal Ohaudhri Saheb Dayal, 
whereas the proper name of the mahal is 
Mahal Ram Narain, and it is suggested on 
this aeeount that this may refer to some other 
mahal, Saheb Dayal was the eldest son of 
Ram Narain:and.the evidense of the Patwari, 
who was examined regarding this jamabandi, 
appears to leave no doubt that it refers to the 
mahal in suit. In any sase the evidence 
prodused by the appellants is entirely insuffi. 
sient to establish: adverse possession. 

The result is that the appeal fails -on all 
points and it is aesordingly dismissed with 
sostas. ; 
Appeal dismissed, 


MADRAS HIGH COURT. 
Civin Revision Petition No. 361 oy 1920, 
Ostober 7, 1920. 

Present — Mr, J nstise Napier, 
GADÍGI MUDDAPPA AND OTHERS — 
Cov&rks- PETITIONERS— P ETITIONERS 
* versus 
GADIGI RUDRAMMA-—PrIITIONER— 


RESPONDENT. 
oe Procedure‘Code : (Act Y of 1908), 0, XXXIII, 
. 3, 6, T— Pauper, application for leave" to sue as— 
peat subsequently ceasing io be -pauper-—Court, 
jurisdiction of, to grant application, 4 
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who . 


(ised 
é 


Where subsequent to the date ofan application 
for leave to sue asa pauper, it is established that 
the applicant has received a sum of, money 
sufficient to defray the- expenses of the guit and 
has ceased to be a pauper, the Court has no 
jurisdiction to grant the application merely because 
the sum has been paid away by the pauper fo his 


creditors. 

Petition, under seetion 115 of Ast V of 
1908, praying the High Court to revise the 
order of the District Court, Bellary, in 
Original Petition No. 65 of 1918, its the 
25th February 1920. 

FAOTS appear from the iadpménó j 

Messrs. T, R. Venkairama Sastriar and 
V. Sundaram Atyar, for the Petitioners, — The 
lower Court should not have granted peti. 
tioner leave to sue as a pauper, Though sbe 
wasa pauper at the date of her applisatior, 
she reseived suffisient money subsequently 
which she sould have utilised in payment of 
the.Court-fee, At the date of hearing of her 
petition she was not a pauper and her plea 


that she paid it to a oreditor eannot avail 


her. 

Mr. O. Sambastva Rao, for the Respond- 
ent:—The only question is, whether on the 
day when the Court had to adjudieate on her 
petition, the petitioner was a pauper. Asa 
fast she is still a pauper, the money, haying 
been paid to a creditor. 


SUDGMENT.—Thke Judge has assepted 
the evidenes that, at the date of hearing of 
enquiry, the applicant was nof possessed of 
sufficient means to enable her io pay the 
Court.fee on the plaint, She admitted in 
evidence that she had reeeived a large sum 
after the date of the spplieation from the 
persons against -whom she intended to file 
the suit, but said that she had paid away that 
amount to a ereditor. There was no dispute 
that, at the date of her applieation, she was 
a pauper. The point taken is that, having 
been in possession of funds.after her applioa- 
tion, the plea would fail and that she aould 
not revive it, by paying the money away. 
There is no authority on this point, but I think 
the sontention is, well founded and that the 


Court had no jurisdiction to make the order, 


onse it had ascertained that she had ceased 
to be a pauper after the date of the applica. 
tion, The order will be set-aside, Time 
for payment of Court-fee is extended to two 
months from date of receipt of order, 
M, 0, P. ` 
. Order. set aside, 
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, OUDH JUDICIAL COMMISSION£R'S 
COURT, - 
| Secoxp Civir, Appaats Nos, 30 AND 31 or 
1920. 
l Juve 16, 1920, 
a Present : — Mr, Lindsay, J. C. 
HAR PRASAD UPADHIYA-—Dzr£NDANT— 
ÁPPELLANT 
teras 
l BIKRAMAJIT SINGH AND OTHERS— 
‘ PLAINTIFES— RESPONDENTS, 
SURAJ BALI PANDE—DEFENDANT— 
APPELLANT 
VEYSUS 
BIKRAMAJIT SINGH AND OTHERS— 
PLAINTIF#S — RESPONDENTS, 

a KE “Act {I of 1872), s. 90— Presumplion as 
io genuineness of document — Trial Court, discrelion 
of—Bhankslapnamas, presumption as to genwineness 
of—Courts, duty of—Oudh Rent Act (XXII of 1886), 
a. 126 —Lambardar, powers of—Representation of co- 
Sharers—Admission by lambardar as to under-pro. 
ern rights, whether binding on co-sharera. 


“The raising of a presumption under section 90 
of the Evidence Act as to the genuineness of a 
document is a matter which is eminently within 
the discretion of the Trial Court. [p. 960, col. 1.] 

Courts should be very careful about raising any 
presumption under section §0 of the Evidence Aot 
in favour of deeds of shankalap which are produced 
practically for the first time during the: trial of 
cases in which under-própriotary rights are set up 
on the basis of those deeds. [p. $60, col. 1.] 

Inder section 126 of ,the Oudh Bent, Act a 
lambardar has not unlimited powers to represent 
his co-sharers, His powers in the way of repre- 
sentation are strictly limited, and he is not entitled in 
the course of ejectment proceedings to get up 
and admit the existence of under- -proprietary rights 
of the-person sought to be ejected, so as to bind 
all his co-sharers who are no parties to the suit in 
which the admission is made. [p, 960, col. 1.] 


Appeals from the decrees of the Subordi. 
nate Judge, Sultanpur, dated the Ith 
November 1919, upholding the deerees of the 
Additional Munsif, Sultanpur, dated the 25th 
July 1919, 


Pandit Tara Shankar Shari 
Appellants-in both the appeals. 

Mr. A, P. Sen, for the Respondents in both 
the appeals, 


JUDGMENT. —These iwo sppesls have 
arisen out of two suits for deslaration brought 
by the plaintiffs: ‘respondents, The sase for 
the plaintifis was that the defendants had 
held themselves out to be under. proprietors 
of. sertain lands in the course of ejestment 


for the 


A proseedings and that notices of ejestment, 
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whish bad been issued to them under the 
Tenaney Aet, bad been set aside by the Re- 
yenue Court. . It appears ‘from the evidenae 
in the suit that these ejestment  notises were 
issued in 1917.18 by the lambardar of the 
village, one Gajadhar Singh, Gajadhar 
Singh was impleaded as defendantin both 
these suite, the allegation being that as 
lambardar he had colluded with the defendants 
in the ejestment prossedings and had eompro- 
mised the suits whieh were brought to set aside 
the ejestment notiees, by putting his name to 
a deslaration that these defendants were the 
owners of under-proprietary rights in the 
village and were not liable to Diosman by 
notice,, 

"The plaintiffs pleaded that they were not 
bound by these ,proseedings of the lambardar 
taken in the Revenue Courts and they asked 
for a deslaration aseordingly. 


- The defense set up was two-fold. In the 
first plasa, it was pleaded that the lands whioh 
were in dispute had been granted under a deed 


. of shankalap exesuted in the year 1859, In the 


next place, it was pleaded that the sompro- 
mice proseedings in the ejestmient suits were 
binding on the plaintiffs. Jt is not elear to 
my mind whether the object of this latter 
plea was to show that the suits for deelara- 
tion were not maintainsble, or whether these 
#0-oalled sompromises were put forward 
merely as pieses of evidence, showing that 
admissions of title had .been made by or on 
behalf of the present plaintiffs, 


However that may be, the Courts below 
gave a deeree in each suit. It was held that 
the defendants had failed to prove that they 
were under-proprietors of the lands in dia. 
pute, It was'also held, by the first Coart 
at any rate, that there was no proof that 
the eo-shgrers in the village had eonsented 


to the eompromise ‘and, jn any oase, it was 


held that the so-sharers would not be bound 
by any sompromise of this. kind effeated by 
A lambardar, 

These defences have. all been raised again 
here . in apbeal and have been afgued on 
mush the same lines as in the Courts below, 
To „begin with, it is complained that the 
Courts below did not raise à presumption in 
favour of the genuineness of the shankalap- 
namas In this sonnestion reference is made 
to the provisions of sestion' 90 `of the Indian 
Evidence Act, Itis too late in the day to 
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raise any question regarding the presump- 
tion to be-made in favour of the genuineness 
of this doenment. That was a matter which 
was eminently within the discretion of the 
Trial Court, and all I need say is that it seems 
to me that the Courts should be very sareful 
about raising any presumption in fayour 
of deeds of shkankalap whish are produced 
prastieally for the first time during the trial 
of cases of thia nature. So far as.I ean see, 
there is no evidenoe to show that the shan- 
kalapnama, *whish is put forward by way of 
defenee'in this suit, ever saw the light of the 
day until the ejectment proeeedings were 
taken in the Revenue Court in the year 
1918. If this document eonferred under: 


proprietary rights upon these defendants, it is 


& very peouliar eiroumstanee, for whieh no 
explanation is forthsoming, that no suit was 
brought at the .time of the first Regular 
Settlement for the. purpose of obtaining a 
deeree establishing the existense of under- 
proprietary rights. That faet alone would 
ke a justification for a refusal to raise any 
presumption in favour of the genuineness of 
this document, 

There is, therefore, no evidense on ihe 
merits that these defendants possessed under: 
proprietary rights in these lands. Certain 
reseipts were referred to in.the eourse of 
argument here, but. on examination of the 
resord I: find that these receipts ,were not 
proved. 

There remains then the ‘question as to the 
effeot of the proseedings whieh were taken 
in the Revenue Court in connection with the 
ejcstment of the defendants. It is the faot 
that a noties of ejeetment must be issued by A 
lambardar on behalf of all the oo-sharers, 
but it is not to be imagined from this pro- 
vision of: the jaw sontained in seetion 126 
of the Oudh Rent Act that a bambardar 
has unlimited powers to represent his oo: 
sharers. On the eontrary, so- far as- I am 
Bware, his powers in the way of. representa: 
"tion are strietly limited, and I certainly 
sould’ not nesepi the proposition that- a 
lambardar is entitled in the sourse of ejest- 
ment proceedings to get up and. admit the 
existence of under'proprietary rights, so as 


to bind all his: eo-sharers who were no parties | 


. to the suit iú whieh the admission was made. 
Tt is not, of course, pretended that by nfaking 
these admissions in these ejeetment proseed- 
ings the lambardar ereated under- proprietary 


a 
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rights for the first time, But it is said his 
aot amounted to an admission for himself and 
for all his oo sharers that these defendants 
were under-proprietors in the village. 


Even if it eould be supposed that these 
compromises were effeeted with e the 
consent and knowledge of all the 
other oo-sharers, I should not be disposed to 
hold that they sonstitute any bar to the 
maintenanoe of these suits. As a matter of 
fast, however, there is no evidenoe to show 
that the eo-sharers consented to the terms of 
these compromises. "There is indeed a state. 
ment made by Gajadhar Singh, the lambardar, 
to the effest that being advised by his Pleader 
to compromise the ejestment proeeedinga, he 
sonsulted his oo-sharers, who agreed - to. a. 
compromise. What terms were agreed to by 
the _sa-sharera he dce* not sondeseend to 
mention. In any ease it seems to me quite 
oleür that if it sould be eonoseded that there 
was in the eonurse of these ejestment proseed- 
ings any admission made on behalf of tha 
present plaintiffs, it cannot in any way -bar 
their right to bring these suits, nor san it ba 
said that the plaintiffs are in any way estop- 
ped. Itis not, for example, any part of the 
defendants’ ease that a3 the result.of any 
admissions. made in the eourse of the ejeatment 
Prosesdings the defendants have altered their 
position to their prejudiée. Nor, again, ig it 
a6 all algar that there was any sonsideration 
for any. admission whieh may imaginably 
have been made on behalf of the plaintiffs. 
In short, the attempt to show that the 
plaintiffs are estopped or debarred in any 
way from bringing these suits has failed. 
On the merits, as I have said, the defendants 
have no sase and I think the judgment of the 
Court below is, therefore, eorrest. 


There is one matter whioh seems to aall 
for oorreotion, There were two suits before 
the Munsif. In one-of these, namely, the 
suit in which the firat defendant was Har 
Prasad Upadhiya, seven plaintiffs joined, and 
it is admitted that these seven plainti 
represent only a 13. "Annas, 6-pies share of the 
whole sixteen annas in the village. - So far 
as .the deeree whieh has ben. given in thia 
suit is eonserned, it is perfeatly correst and 
may, therefore, stand. Inthe other suit, 
however, that is the suit in whish the firat 
defendant was Suraj Bali Pande, only fiva 
plaintiffs joined, who between them represent 
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only 9 annas 6 pies of the entire sixteen 
Annas, 
ease (whioh is Sesond Civil Appeal No. 31 of 
1920) to amend the deoree of the first Court 
by makiug an entry to the effest that the 
deelaration is made only in respect of ihe 
Q.annas 6>pies share in the village owned by 
the plaintiffs in that ease, 
The appeals are dismissed with sosta, 


Appeals dismissed. 


MADRAS HIGH COURT. 

AÀrPPEAL AGAINST ORDER No, 370 or 1919. 
CrvinL Reviston Petition No, 240 or 1920, 
September 7, 1920. 

Present :—Justioe Sir Abdur Rahim, KT, 

and Mr, Justiae Odgers, 
YAGNASAMI AYYAR alias 
AYYAVAY YAR—Derenpant No, 2-— 
RESPONDENT No, J— APPELLANT IN A, A, O. 
AND PETITIONER IN O, R, P, ê 
versus 
K. CHIDAMBARANATHA MUDALIAR 


—PETITIONER— RESPONDE: T, . 
Civil Procedure Code (Act V of 1908), s. 47, scope 
: of—Auction-purchaser, and judgment-debtor, question 
between, decision of, whether appealable. 


The questions to be determined under secti 

of the Civil Precedure Code are those ki ig 
between pariies opposed in interest in the suit 
and not between a party and his own representa. 
tive, as a  judgment-debtor and an  auoction- 
purchaser the latter being a representative of the 
former, and a decision of any question arising 
between them is not appealable. 


Appeal against the order of tha Court of 
the Subordinate Judge, Mayavaram, dated the 
5th Desember 1919,in E, A. No. 369 of 
. 1919, in Original Suit No, 23 of 1915 on its 
file. 

Petition, under sestion 115 of Aet V of 
1908 and ssetion 107 of the Government of 
India Ast, praying the High Oourt to revise 
the order of the Court of the Subordinate 
Judge, Mayavaram, dated the 5th Desember 
1919, in E. A. No. 369 of 1919, in Original 
Suit No. 28 o£ 1915 on its file, 
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It will, therefore, be necessary in this - 
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Mr, S. Muihtal, Madeliar, for the Respondents 
took the preliminary objeotion that no appeal 
lay. The auotion-purebaser ig & representa- 
tive of the judgment. debtor. Veytndramuthu 
Pillai v. Maya Nadan (1). Section 47, Civil 
Procedure Code, does not oover disputes 
between a party and his own representatives. 


A deeision thereon is not appealable. M aganlal. 


Muljt v, Doshi Mulji (2). 

Menara, S, Srinivasa Ayangar and A. 0, 
Sampathu Ayangar, for‘ the Appellant.— 
Sestion 47, Civil Prosedure Cade, ia wide 
enough to eover eases like the present. 

JUDGMENT.— A preliminary objection is 
taken that no appeal! lies. Inasmush as the 
question for desision is one between the auo- 
tion purahaser and the judgment-debtor, wa 
may take it, on the ruling of the Full Bench in 
Veyindramuthu Pillai v. Maya Nadan (1), that 
the auetion-purobaser is a representative of 
the judgment-debtor. But gestion 47 of the 
Civil Procedure Code says: “all questions 
arising between the parties to the suit in 
whioh the deeree was passed, or their repre- 
sentatives, and relating to the exeguéion, 
eto., shall be determined by the Court execut- 
ing the deeree and not by & separate suit.” 
A prima facte reading of this section suggests 
that the questions whieh are meant to ke 
sovered by this seation are those whieh arise 
between persons opposed in interest in the 
guit, and not between a party to the guit and 
his own representative. There isa ruling of 
the Bombay High Court in Maganlal Muljt v. 
Doshi Mulji (2) to the effect, and we have not 
been referred toany ruling of our High Court 
on the subject af all. Weare of opinion that 
the language of the sestion supports the view 
taken by the Bombay High Court, We, there: 
fore, hold that no appeal lies. 

There is no question of jurisdiction or any 
irregularity in the exaéreise of jurisdistion 
involved in this oase, „Tha appeal as well as 


‘the Civil Revision Petition are dismissed 


with sosts. 
M. C. P. i . 
Appeal and petition dismissed, 
(1) 54 Id. Cas. 209; 48 M, 107; 61019) M, W: 
N. 881,26 M. D, T. 391; 88 M. B, J, 32 (E. B.) 
(2) 25 B. 681; 8 Bom, L. R. 256, 
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SOHAN LAL t, KUNWAR, i 
OUDH JUDICIAL COMMISSIONER'S 
OOURT, 

Seconp Civin Appar No. 104 or 1920, 

July 8, 1920. 

Present :—Mr, Lindsay, J. C. 
SOHAN LAL AND OTHERS—À PPELLANTS 
ter8us$ 
KUNWAR alias BARKAN-,PLAINTIEF, 
UMRAO AND ANOTHER—DEFENDARTS— 


RESPONDENTS, 
Mortgage — — Redemption, right of, fetter on— Period, 
long, Joe for redemption, effect of. 


A stipulation for a long period before which 
redemption is not tobe allowed may not by itself 
amount toa fetter onthe right of redemption, but 
it may, when coupled with other collateral cove- 
nants in the mortgage, go to show an intention on 
the part of the mortgagee to render redemption 
extremely difficult, if not altogether impossible, so 
as to constitute a clog on the equity of redemption. 


Appeal from the deoree of the Subordinate 
Judge, Unao, dated the 28th January 1920, 
reversing the decree of the Munsif, North 
Unao, dated the 30th September 1970, 

Messrs. Alt Muhammad and Har Dayal, for 
thé Appellants. 

Babu Gokul Presid, for Respondent No. 1. 

Mr. M, A. Khan, for Respondent No. 2. 


JUDGMENT.—This is an appeal against 
an order of remand passed by the Subordi: 
nate Judge of Unao in his appellate jurisdie- 
tion. The appeal was filed on the 22nd of 
April last, and it now appears that prior to 
that date the” Court of first instanee had 
already desided the case after the remand by 
the Court below. 

However, I have to deal here merely with 
the question of the propriety of the order of 
remand. The suit was a suit for redemption 
of a mortgage. The Oonrt of first instanse 
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a very careful judgment'and has examined 
the various authorities whioh were put 
before him. To my mind he has taken a 
perfectly sorrest view of the oase. While 
it may be true that the stipulation for a long 
period before whieh redemption is not to be 
allowed does not amount to a fetter on the 
right of redemption, ib ia nevertheless pldin 
thatthere were other eollateral covenants in 
the mortgage which, eoupled with the length 
of the period fixed for redemption, go to show 
an intention on the part of the mortgagee to 
render redemption extremely diffisult, if not 
altogether impossible, The eonditiona of the 
mortgage now before me: are set out in the 
judgment of the frst Court, and I agree with 
the opinion expressed by the learned Sub- 
ordinate Judge on appeal. One of the 
eovenants which was taken from the mort- 
gagor was that he was not to redeem with 
borrowed money; and unless he paid the 
money for redemption ont of his own pooket, 
it was not tobe assepted at the tine when 
redemption was applied for. That,- coupled 
with thelength of the period and also other 
onerous sovenants, seems to me olearly to 
show that if was the purpose of the mort- 
gages to render redemption ' prastically 
impossible. The mortgage is a mortgage by 
sonditional sale. Agreeing with the view 
taken by the Court below, lhold that the 
suit in the eirsumstanoes was not premature 
and that the order of the lower Oourt must 
be upheld, | 
The appeal is dismissed with aosts. 


Appeal dismissed, ° 


on a preliminary point desided that the suit | 


was premature as the period of mortgage had 
not expired, This order was reversed 
appeal by-:the Subortinate Judge of Unao: 
He held thab on the terms of the mortgage- 
deed there was digslosed an attempt on the 
part of , the mortgagee to fetter the right of 
redemption, He eonsequently was, of opinion 
that although the period of the mortgage 
was 99 years, nevertheless in the special 
sireumstanees of the sase the plaintiff should 
he allowed to redeem. I am asked here in 
gesond appeal to hold that the view of the 
law taken by thelower Appellate Ooutt is 
wrong. The Subordinate Judge has written 


in. 


: MADRAS HIGH COURT. 
APPEAL against OrDER No. 51 or 1920. 
August 31, 1920. 
Present : —Justiso Sir Abdur Rahim, Krt., and 
Mr. Justice Oldfield, 

PUJARI LAKSHMANA GOUNDAN AND , 
ANOTHER~~- DEFENDANTG— RESPONDENTS — 
APPELLANTS 
v6r5u3 
K. SUBRAMANIA AIYAR AND OTHERS 
—PLAINTIFFS-—PETITIONERS 
— RESPONDENTS, 


Civil Procedure Code (Act V of 1908) s. 144— 
“Court of first instance,” meaning of. 
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PUJARI LAKSMANA GOUNDAN Y. SUBRAMANIA AIYAE. s 


The expression “Cou of first instance” in sec- 
tion 144 of the Civil Procedure Code means the 
Court which passed the decree, or, if that Court 
has ceased to exist, the Oourt to which the 
proceedings are transferred in substitution for the 
Court which passed the deoree. [ p. 988, col. 1.] 


Appeal against the order of the Court of 
the ,Temporary Subordinate Judge, Salem, 
dated the 9th Febrnary 1920, in I. A. No. 134 
of 1919, in Original Suit No. 4 of 1916, 


FAOTS appear from the judgment. 

Messrs. A. Krishnaswami Atyar and M. 
Patanjali Sastri, for the  Appellants,—The 
Temporary Court newly established is not 
competent to entertain the applieation for 
restitution, It is not the Court whish 
passed the original desree and oannot be 
deemed to be the ‘Oonrt of first instance’ 
within the meaning of section 144, Civil 
Prosedure Code, The Oourt whioh passed 
the deorea has oeased to exist, Under see. 
tion 37 the Court of first instanse is treated 
as synonymous with the Court whish passed 
the deeree. 


Messrs. A. Venkatarayaltah and L. Venkata- 
narastah, for the Respondents.—The new 
Sub.Court whieh has stepped into the shoes 
of the one that osased to exist is the ' Court 
of first instanse' for the purpose of an 
applieation under sestion 144, Civil Prosedure 
Code. The expression “Court of first in- 
stanes’ is used in contradistinstion to a Court 
of Appeal, That is the Court whish takes 
seognizange of all pending work of the old 
Oourt, Itis to that Court that the High 
Oourt has remanded the ease, and in any 
event, this Court has jurisdiction by virtue 
of the High Court's order. 


JUDGMENT. 

ABDUR Ram, J.—In this aase a deeree 
was passed in a suit under sestion 92, Civil 
Prosedure Code, dismissing the suit by the 
Temporary Sub.Court of Salem. Then there 
was an appeal to the High Court from the 
deeree. A Division Bench of this Court 
eonfirmed the deeree of the Subordinate 
«Judge under seation 98, Civil Prosedure Code. 
On farther appeal from the said deeree of 
the High Court, the original desree of the 
Temporary Sub Court was set aside and a 

direstion was given that the lower Oourt 
` was to restore the sait and proeeed with it 
aesording to Jaw. The Temporary Sub: 
Court whieh had passed the original deeres 


eonsod to exist on 3lst Desember 1916, aud 
another Temporary Sab-Court was establish- 
ed on 14th February 1919; It was to that 
Court that the order of the High Court was 
dirested, Then an applieation was made to 
it by the defendants in the suit, the appel- 
lants before us who had originally suaseeded, 
for payment of aosts, and they realised their 
sosts from the plaintiffs. The original dearee 
was set aside by the High Court, and the 
plaintiffs then applied to the seeond Tempo- 
rary Sub Court, to whish’ the suit was 
remanded for re-heariug, for regtitution and 
sueoseded in the applieation. It is sontended 
before us by the learned Vakil for the da- 
fendants that this sesond Temporary Sub- 
Coart had no jurisdietion to entertain the 
applieation for restitution. His eontention 
is that under sestion 144, Civil Proaedure 
Code, the Court of first instanse means the 
Court whioh passed the original deeree and 
as that Court has ceased to exist, the present 
Temporary Sub-Oourt whieh has beenesub- 
stituted in its plase ie not the Court of Srat 
instanse within the meaning of the law. We 
are unable to ascept this argument, The 
Court of first instance in sestion 144 is nsed, 
in eontradistinstion to a Oourt of Appeal. 
Here the Oourt that passed the original 
deeree has eeased to exist and the High Oourt 
has remanded the suit to the present Tempo- 
rary Snub-OCourt, Under these sirsum- 
stanses, the Sub.Court must bə treated as 
a Court'of first instance within the meaning 
of sestion 144. 

Then relianse was plased on sestion 37, 
Civil Proeedure Oode, but even that does not 
help the appellant. Clause (6) says that 
where the Court of first instanos has seased 
io exist or to haye jurisjistion to exesute 
the deeree, then the application in exesution 
isto be made to the Court whieh has juris. 
distion [o try sueh a suit, Here undoubtedly 
the present Temporary. Sub Court of Salem 
has jurisdiction to try the suit, at least by 
virtue of the order of this Court, We munt, 
however, not be taken to lay down that 
gestion 37, Civil Proeedura Code, whieh refers 
to applisations for execution of deerees, ap- 
plies to applieations for restitution, and it is 
unnesessary for ua to desjde the point. But, 
assuming that the seetion applied to this 
ease, even then the appellants’ contention is 
not sustainable, The appeal is dismissed 
with eost. . 
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TARZAWD ALI t£, KARIM BAKHSH, ° : m 
The Subordinate Judge was wrong in not OUDH JUDIOIAL OOMMISSIONER'S 
awarding interest on the amount reaoverable COURT. 
by the plaintiffs in the suit, and the reason Secoryp Crvin Appwats Nog, 65 AND 91 
given by him are all erroneous. He says or 1920. 


"the desrees and orders directing payment 
of costs to plaintiffs did, not provide for 
interest thereon, that the High Court has 
ordered that the eosts of both sides havs to 
be met by the temple funds and, thirdly, it is 
not shown that the plaintiffs had to borrow 
money in order to pay the defendants.” 
Nons of these reasons have any relevancy 
at al. The defendants must bə treated as 
having the money of the plaintiffs in their 
hands received by them under a wrong order 
of the Court. Thereis no reason whatever 
why the plaintiffs should be deprived of 
interest whieh their money sould have earned. 
We allow the plaintiffs six per oent., the 
usual rate of interest. The sosts of the 
. memorandum of objections will be paid by 
the, appellants. 


OLDFIELD, J.— I only wish to observe that, 
for the present purposes, the expression ‘Court 
af first instance’ ossuring in seotion 144 can 
have only one meaning, whatever meaning 
might be given to it with reference to the 
definition earlier in the Code of “ Court whioh 
passed. the decree." Here the Court of firat 
. instance, whish passed the deeree, was a 
different. Court from that in whieh the pro- 
seedings are now pending. The only material 
question with: reference to this onse is, whioh 
is the Court of first instanse at present, and 
the Court of first instanoe, in the ordirary 
meaning of the expression, can only be the 
Oourt where the trial ia. 86 present pending. 
It seems to me that that is a sufficient reason 
. for disallowing the appellants’ sontention. I 
agree with my learned brother in the order 
. proposed by him, 

M. O. P, 
Appeal dismissed, 


July 5, 1920. 

Present :—-Mr. Lindsay, J. C. 
FARZAND ALI AND OTHERS— DEFENDANTS— 
AP-ELLARTS 
terius 
KARIM BAKHSH—PziaiNrTFF— 
RESPONDENT. 

Saiyid AULAD HUSAIN—PLAINTIEE 
— APPELLANT 
Lersus 
AVIZULLAH AND OTHERS—DESZENDANTS 


— HESPONDENTS, 

Custom— Proof, nature of— Muhammadan Law as 
modified by custom—W ajib-ul-arz, interpretation, of 
— Widow to get possession for life without power of 
alienation— Estate, . vesting of, time of—Suecession, 
when open, 


Custom, where it is proved, supersedes the 
general law, which, however, continues to regulate 
all outside the custom. [p. 965, col. 2.] 

All customs must be proved by clear and un: 
ambiguous evidence, [p. 965, col. 2.] 

Where a custom obtaining among certain Muham« 
madang, and recorded ina wajib-wl-arz, was to the 
effect that on the death of a ‘proprietor without 
issue his widow was to get possession of her 
husband’s estate and was to hold it for life without 
any power of alienation, that the collateral re- 
latives of the deceased were heirs, and that there 
Was no exolusion of remote collaterals in favour of 
those nearer in degree : 

Held, that under the above custom the estate vested 


. in the husband's heirs from the moment of the 


husband’s death, but that the actual enjoyment of the 
estate was postponed during the lifetime of the 
widow. [p 935, col, 2; p. 966, col. 1.] 


Appeals fron the desree of the Third 
Additional Distriet Judge, Luoknow, dated 
the 3th February 1920, upholding the orderof 
the Subordinate Judge, Bara Banki, dated the 
12th Septeraber 1919, 


Messrs, Ntamat Ullah and Ghulam Husain, 
for the Appellants in Appeal No. 65. 

Babu Bésheshwar Nath Srivastava, 
Respondent in Appeal No, 65, 

Mr. M. Wasim, for the Appellant in Appeal 
No. 91, 

Syed Alt Mohammad, for the Hisipondents 
in Appeal No, 91, 


JUDGMENT.- These t wo ndis although 
they arise out of distinot suits for possession 
of immoveable property, involve a question of 
sustom whieh is sommon to ‘both and may 
eonveniently be desided together. 


a 


for the 
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The parties in both eases are Muhammadans, 
and they admit that in matters of susaession 
and inheritance they are governed by the 
Muhammadan Law, as modified by eustom 
prevailing in the villages in  whiah the 
property in suit is situated. . The resord of 
austom is to be found in the waytb-ul-aratz 
whieh have been produced, and the matter to 
be determined is the sense in whieh these 
dosuments are to be interpreted. In both 
cases the resord sets out that on the death of a 
proprietor without issue his widow is to get 
possession of her husband’s estate and is to 
hold it for life without any power of aliena- 
tion. Itis also deelared in both eases that 
the sollateral relatives of the deoeased are 
heirs and that there is ao kurub or exalusion 
of remote collaterals in favour of those nearer 
in degree. 


The dispute in each oase relates to tho time 
the suesession opens. Are the heira to be 
determined at the moment when the husband 
died, or ean there be no sueh determination 
until the death of the widow ? 


One side sontends that the inheritanee 
rests in the heirs ag soon as the husband dies, 
though the right of immediate enjoyment 18 
postponed for the lifetime of the widow. In 
this view it is argued that the death of ons 
of the heirs during the widow’s lifetime does 
not prevent his representatives from entering 
into possession of his share when the widow 
dies. 

The other side’s interpretation of the record 
is that suecession does not open till the widow’s 
death, end that only those heirs take who are 
alive at that point of time. If is argued that 
during the life of the widow no estate rests in 
the heirs of the husband and that while the 
widow is alive, the heirs have nothing more 
than a spes successionis, In short, the claim 
is that the position of the heirs is analogous 
to that of reversioners under the Hindu Law, 
whose rights of sneseasion oan only be 
ascertained at the widow’s death. 

* In both sases the Courts below, professing 
to interpret the wa;1b-ul-aratg asoording to the 
plain and natural meaning of the language 
employed, have deelared for the latter con. 
struction and hold that the estate of the widow 
corresponds to the estate of the Hindu widow 
and that, .ceonscquently, the heirs who are 
to take after the widow are to be 
ascertained af the moment of her death. 
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The right of the parties to the suits have 
been desided aeaordingly. 

It may be soneeded that the sanon of 
eonstruetion adopted by the Courts below is 
sorreet, but I do not agree that the prineiple 
of interpretation whieh they have followed 
leads to the result at whieh they have arrived. 
To my mind, this resnlt has been reached, not 
by striet interpretation of the language of the 
record of eustom, but by a prosess of dedustion 
whieh, in my opinion, is not , legitimate. 
Oustom, where itis proved, supersedes the 
general law, whieh, however, sontinues to 
regulate all outside the sustom. And all 
eustom must be proved by slear and un- 
ambiguous evidence. To take first the sustom 
put forward in Sesond Civil Appeal No. 65 
of 1920. The resord is sontained in the 
wajtb-ul-are of Mauza Kanhanea and the 
relevant portion of this dosument may be 
translated as follows:— . 

A widow of the ahlt-baradart will remain 
in possession (gabiz rahegi) of the estate left 


-by her husband for her lifetime without any 


power of transfer," 

Nothing is said asto whatis to take placa 
after the widow's death, although there ia a 
provision for sollateral suesession: whieh 
modifies the ordinary Muhammadan Law, by 
deelaring that those who are mahiub (ex. 
eluded) get a share, This is a variation of 
the Muhammadan Law relating to the dis- 
tribution of the deseased’s estate among 
the residuaries, 


Does the language oited above justify 
the sonslusion thaf the widow takes her 
husband's property for her life with the 
rights of a Hindu widow under the Hindu 
Law? In my opinion it does not. The 
Hindu widow has powers of transfer, though 
limited; here the deslaration is that she 
has no power of transfer at all. Assording to 
the literal interpretation of the language, 
the widow's right is sonfined to possession 
of the husband's property for the period 
of her life, and that amounts to nothing more 
than a right» to enjoy the usufrust; regard 
being had to the absolute provision against 
alienation. à 


The wajtb-ul-are says nothing about any 
postponement of the vesting of the estate 
after *the, husband's death; it merely 
interposes a right of immediate enjoyment 
in favour of the widow  whieh extends to 
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the whole estate, Beyond this there is no 
deslaration of any alteration of the Muham- 
madan Law, whieh contemplates an immediate 
vesting of the inheritance, and I am 
unable to see how, upona striet sonstrus- 
tion of the language, it ean be held that 
there is any abrogation of this prinsiple 
of Muhammadan Law. It is nothing to point 
to argue that Muhammadan Law does not 
resognise interests in immoveable property 
whieh are. known to the English law as 
vested remainders. It may be that a 
Muhammadan sannot by Will or by sontrast 
ereate such estates, as being foreign to his 
personal law, but we are dealing here not 
with pure Muhammadan Law, but with 
that law as modified by sustom. And that 
estate of this nature may some into existense 
under a  sustom, I see no reason to 
doubt, 

. 1n the wajib-ul.are whieh was exhibited 
in the other ease (Sesond Civil Appeal 
No. 91 of 1920) the language i8 almost iden- 
tieal, but in this doeument it is stated (after 
the. deslaration ofthe right of the widow) 
that “after her death the near heirs 
will take (or assume) possession (qabza 
karenge).” 


These words, read with the rest of the 
eontext, do not,in my opinion, import that 
suseession does not open till the” date of 
the widow's death. They seem to me to 
indieate that there is merely a postpone- 
ment of the right of the husband’s heirs 
to take possession; théy tan only enter into 
possession of their estate, after the widow's 
possession over the whole estate of her husband 
has determined. The estates are vested in 
the heirs from the moment of the husband's 
death. ; 


I am fortified jin this opinion by an 
unreported desision.of Mr. Seott, J, C. 
(First Civil Appeal No. 18 of 1902, desid- 
ed on the 8th September 1903, Muhammad 
Husain Khan v. Karim Bakhsh Khan), 
There, afon language similar to that eon- 
tained in the doonments now before me, 
it was held that the provision for the 
widow’s possession during her life did not 
postpone the vesting of the inheritance in 
the husband's heirs, I  deoide, therefore, 
that the sonstrustion put by the Courts below 
upon the resords of ogstom in these gases is 
erroneous, 
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To turn now to the fasts of the two 
eases. In Sesond Civil Appeal No. 65 of 
1920 the elaim related to the property left 
by one Luqman Ali, who died without 
issue in 1905, leaving a widow Musammagt 
Atabal, who got possession of his eftate 
and died in the year 1918, At the time 
of Luqman Ali’s death the three nearest 
heirs entitled to sueceed were Karim Bakhsh, 
Wajid Ali and Mehr Ali, Of these Karim 
Bakhsh is still alive; he is the. plaintiff 
in the suit. Both Wajid Ali and Mehr 
Ali died during the widow's lifetime and 
are now represented by their sons, the 
defendants Nos. 1, 3 and 4. The defendants 
Nos, 2 and 5 are other oollateral relatives 
of Luqman, 

Karim Bakhsh elaims the whole of the 
property, as being the nearest heir alive 
at the widow’s death. The defenee is that 
he is entitled to a one-third share only, that 
being the share whieh vested in him when 
Luqman Ali died. The other two third share, 
it is claimed, has deseended to the heirs of 
Wajid Ali and Mehr Ali, both of whom had ` 
vested estates. 


In view of my interpretation. of the 
resord of suatom, this defense must suaseed. 
P allow the appeal, set aside the deoree of 
the Court below and direst that Karim 
Bakhsh be -given a desree fora one-third 
share of the property in suit. He will 
pay the eosts of the defendants in all three 
Courts. 

There remains Second Civil Appeal No. 91 
of 1920, in whish the plaintiff-appellant is 
Syed Aulad Husain, 

The facts of this oase are that there 
were two brothers, Qudrat Ali and Khuda 
Bakhsh, who died without issue. Haeh of 
them was owner of a nine-pies sharé and 


when they died, the shares same into 
possession of their widows. Musammat 


Rani, the widow of Khuda Bakhsh, died 
in the year 1914. Musammat Bashiwan, 
the widow of Qadrat Ali, is still alive. 

The dispute is as regards the 9-pies share 
onea owned by Khuda Bakhsh, 


When Qudrat Ali and Khuda Bakhsh 
died, their nearest heir was Maula Bakhsb, 
the father of Muhammad Husain, who was 
the defendant in this suit and whois now 
represented by his son, the respondent in this 
appeal, 
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After the death of the two brothers 
the widows alienated the property and Maula 
Bakhsh, having sue? fora deolaration that 
the transfers were void as against him, obtain- 
ed a deeree, 

e He then made a mortgage of the 18- 
pies share in favour of the present plaintiff, 
Aulad. Husain, and agreed, when he 
obtained possession of the mortgaged 
property after the death of the widow, 
to put the mortgagee in possession of the 
nine pies. 

Maula Bakhsh diei in the lifetime of 
Musammat Rani, and now the nine-pies share 
of whieh she held possession has  eome 
to the hands of Maula Bakhsh’s desaendant, 
first his son Mohammed Husain, and now the 
latter’s son. 

Mohammed Husain’s defense to the suit 
was thatjhis father, Maula Bakhsh, had 
nothing to mortgage as no estate was vested 
in him, The plea was that the sueeession 
opened after the death of Musammat Rani 
and that Mohammed Husain, who aueseeded, 
took the property free of the mortgage, 

For the reasons given, I hold that this 
desision is wrong, In my opinion Maula 
Bakhsh had a vested estate whish he was 
sompstent to mortgage. I allow the appeal, 
set aside the deeree of the Court below 
and direet that the plaintifi’s elaim be 
desreed with sosta in all three Courts. 

Appeals allowed, 





MADRAS HIGH COURT, 
Civin Revieron Petition No. 219 or 1920. 
January 16, 1929. 

Present :—Mr, Justiee Seshagiri Áiyar. 
T. RANGASWAMI REDDI—~Oovuxrssg.- 
PRTITIOKER— PETITIONER 

. versus 
KONDA REDDI—PeTITIONER— 
RESPONDENT. 

Civil Procedure (ode (Act V of 1908), s. 115, O. XVI, 
vr. 10, 12— Witness, warrant for arrest of, issue of— 
Court, whether can subsequently issue proclamation 
and attach witness’ property — Order, illegal—Appeal 
wom REVISION 


Where a Court issues a warrant for the arrest 
of a witness for failure to produce a docament, it 
has no jurisdiction to subsequently issue a pro- 
clamation and direct attachment of his immoveable 
property. [p. 989, col. 2.] 

Where a witness appears in obedience to an 
erder of the Court requiring him to produce a 
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document, and states that the document is not in 
his possession, itis illegal to impose a fine upon 
him. [p. 969, col. 2.] 

An order under rule 10 or rule 12 of Order XVI 
of the Civil Procedure Code is not appealable, but 
where suck an order is illegal, the High Court will 
interfere under section 118 of the Civil Procedure 
Code and remedy the injustice caused fo the 
aggrieved party. [p. 969, col. 1.] 

Petition, under sestion 115 of Aet V of 1908 * 
and sestion 107, Government of India Aat, 
praying the High Oourt-to revise the order 
of the Court of the Temporary Subordinate 
Judge, Vellore, dated the 6th Marah 1919, in 
Civil Missellaneous Petition No. 125 of 1919, 
in Original Sait No. 42 of 1918. 


Messrs. K, Srinivasa Atyangar and 4, Krish. 
naswams Atyar, for the Petitioner. 

Messrs, C. V. Ananthakrishna Atyar and 
P. S. Naraganaswamt Atyar, for the Respond. 
ent. 


JUDGMENT.—This is an application to 
revise the order of the Subordinate Judge of 
Vellore imposing a fine and direeting the 
attachment of the property of a witness in a, 
judisial proeeeding. Aa, i in my opinion, there 
has been a serious misearriage of justice, I 
shall shortly state the faets before dealing 
with the question of law. 

The petitioner was summoned as & witness 
in Original Suit No. 42 of 1918 on the file of 
the Subordinate Judge. The summons was 
datedethe 20th February 1919, and it direst- 
ed him to appear with the a&eaount relating 
to the sum of Rs. 4,600 sredited to the name 
of Maniekammal and the sesonnts relating 
to petty transastions sondueted by her in his 
mandy a&esounts. He was asked to appear 
on the 25th of February. He did appear on 
that date and deposed as follows:—-"I have 
aseounts for money dealings. I was summon- 
ed by the defendant to produse my a8esonnts. 
They” related to five years ago. As my 
aeeountant is ill and ° they are lying in a 
lumber room, I sould not produce them. If 
I find the assounts, I wil] produse them but 
I am not eertain I will get them.” Thaf is 
all that.happened on the 25th.. Then on the 
27th an applisation was made to the Sab- 
ordinate judge by the defendant for a 
warrant to issue against the witness, “with 
a view to secure the assounts in his posses- 
sion and have the same admitted in evidenee."' 
In the affidavit aesompanying the applieation 
it was stated 1 in paragraph 3 that, when be 
was examined, “be said he was served with 
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the summons, that the Kanskupillai put the 
aecount somewhere among the bundle of 
disposed of records and that he did not bring 
ihe same as he was ill and thus pleaded vain 
exouses,....." It may be noticed that this 
statement in the affidavit is not au ascurate 
representation of what the witness deposed, 
eApparently the Subordinate Judge did not 
scrutinize the affidavit, but dirested the 
warrant to issue on the 27th February in 
these terms :—'' Whereas so and so has been 
duly served with a witness’ summons but has 
failed to attend the Court, you are hereby 
ordered to arrest the said witness wherever he 
may be found and bring him before this Oourt. 
Hearing date Ist Maroh 1919,” and then in 
the remarks column it was stated, ' ‘you are 
to appear with the Peradu assounts in your 
mandy relating to Maniekammal and Bala. 


krishna Reddi from July 1914 up to date and. 


give evidence.” This in the first time that 
we hear of the fixing of the dates for the 
asoounts and of the sonnestion of Balakrishna 
Reddi with the accounts, From the affida- 
vits fled, it would appear that, after the 27th 
February, the witness was away from Vellore, 
On the first of Marah, an application wits 
made for the issue of a proslamation. This 
appliaation was supported by an affidavit 
whioh contains many inaesurate statements. 
In paragraph 2 the affidavit states: “He 
received the summons, but same as a witness 
on the side of the plaintiff, ets....,.and deposed 
that the accounts were plased among the 
bundle of disposed of papers and that it was 
not possible to searsh for and produce the 
same," 


In paragraph 3, it i8 stated: "It appears 
that when the prosess server went with the 
warrant, a false endorsement was made on the 
warrant and return was made thereof." «The 
amin was not examined, No witness was 
examined about the alleged false endorse. 
ment and no attempt was made to support 
thigafidavit by any further affidavit. Still 
the Subordinate Judge apparently wad 
satisfied witH the truth of the allegationa 
in the affidavit and direoted the proslamation 
to issue, returnable on the 4th Marah, On 
that date, the petitioner as well as his 
gumasta appeared and stated that the ascounts 
were not forthcoming vide paragraph 5 of 
his affidavit of the 7th March and also the 
affidavit of his Kanakupillai of the same date, 
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The fast that he appeared on the 4th and 
made the statement is not dispute. 

Then we eome to the present order, which 
was based on an affidavit filed by the defend- 
ant on the 6th Marsh 1919, This affidavit 
contains as many inaceurate statements as it 
is possible to put in an affidavit. Itis sur? 
prising that the Subordinate Judge who was 
being rushed through from one step to ancther 
has not chosen to serutinise the allegations 
sontained in this affidavit. 


In paragraph 2 of the affidavit it is stated 
that " Rangaswami Reddi was summoned by 
me fio produse his day books and ledgers 
from July 1914," In the original no mention 
was made of the day book or of the ledger, 
and no date was given for the assounts 
relating to transactions between him on the ` 
one hand and hia brother Balakrishna Reddy 
and his wife Maniskammal on the other hand, 
There is no sush statement in the summons to 
the witness, As I said before, Balakrishna 
Reddi’s name does not appear in the original 
summons, 

In paragraph 3, it is stated that T. Ranga. 
swami Reddi “admitted that the said acsounta 
were in hia mandy and that as his clerk was 
il] at Madras, he will produse them later on." 
This is & palpably perverse version of what 
the pétitioner stated in the witness. box, aud 
yet the Subordinate Judge has quietly 
accepted these allegations and has taken pro- 
seedings on it, 

In paragraph 4 it is stated: “I learn, and 
believe the same to ba true, that he evaded 
the servioe of tho warrant" There is no 
affidavit from the prosess-server that the 
warrant was evaded, 


In paragraph 5 it is stated that the witness 
"appeared before this Court and prodused 
some account-books relating to the year 1915 
and did not produsa the material doeumenta 
summoned for by me relating to the years 
prior to 1915, though he took time on that 
day-to produsa them before the rising of 
the Oourt on that day." There is nothing 
on the resord to justify sugh a stato- 
ment, 

Mr, Anantakrishna Aiyar suggested that 
very likely an undertaking of this nature was 
made to the Subordinate Judge on the Ist 
of March, There is no affidavit before me to 
support this suggestion. The reeords do not 
contain any sush undertaking. 


t 
$ 


Vel LXI) œ 
RANGASWAMI REDDIW, KONDA REDDI, 


In paragraph 8, it is stated: " I learn from 
my brother-in law, Venkatashella Reddi, the 
defendant's Ist witness in this ease, that the 
witness T. -Rangaswami Reddi admitted 
yesterday the existences and possession of 
account books summoned for by me,” No 
afidavit from  Venkatacbella Reddi was 
prodneed in support of this admission, and 
there is no reoord of such ar admission in tho 
papers. - 

On these allegations the Snbordinate Judge 
ordered that the house of the petitioner should 
be attaehed, Therenpon the petitioner 
applied to the Subordinate Judge to set 
aside the order and filed an affidavit in 
support of his application, whioh denied all 
the allegations made by the defendants. 
This applisation was rejected. 


On these faste, the question is whether the 
order of the Subordinate Judge is right, 
Thare san be no doubt that the proseeding 
was high-handed and unjustifiable. The 
speed with whieh the applications have been 
made and granted and the inaceurasies which 
have been allowed to go unsheaked in the 
various affidavits, aré ealenlated to impair 
the faith of litigants in the administration 
of justice. 

The question for me is whether under 
geotion 115 of the Civil Proaedure Code it 
is eompetent for this Oourt to set aside the 
order. 

Mr. O. V. Ànantakrishna Aiyar suggested 
that I should stay my hands, besause an appeal 
against the same proceeding was pending 
before the Distriot Court, The petitioner, 
having regard to the serionsness of the 
proseedings taken against him, has ez majori 
cautella filed an appeal, lest this Court should 
reject his applisation on the ground that an 
appeal lies. I am satisfied that no appeal 
lies, because the application was in terma 
asked for and made under rnle 12, Order 
XVI. Against it there is no appeal, I am 
equally olear that the Subordinate Judge had 
no jurisdiotion to pass the order, 


€ The procedure for summoning witnesses and 
ihe produstion of the dosuments is provided 
for in Order XVI, Rule 10 deals with the 
failure to produse the doeument mentioned 
in the summons. Sub-elanuse (1) direots the 
Court to examine the serving offiser regardinz 
the servise or non service of the summona, 
Sub.olause (2) enjoins on the Court the duby 
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of satisiying itself that the produotion is 
material and that the person who has been 
asked to produse har, without lawful exouse, 
failed to produce the doeument in eomplianae 
with the summons. Then power is given to 
issue a proslamation requiring the witness to 
produce the document at a time and plass to 
be named therein. 

Sub clause (3) provides that, in lieu of 
or at the time of issuing such a proclamation 
or at any time afterwards, the Court may, 
in its diseretion, issue a warren "Now, the 
Subordinate Judge, for reasons best known 
to himself, directed the warrant to issue in 
the first instanoe, That certainly is within his 
powers, although I should think that it was 
the exereise of a power which few Courts in 
this Presidency would do under similar 
siroumetar aes. 

After issuing a warrant, the Subordinate 
Judge has certainly no right ata later stage 
to issue a proclamation. The proslamation 
is the first step and the warrant or the 
attachment are either sonsurrent or suesesd- 
ing steps. There is ro provision whioh would 
enable à Ccurt, whieh had issued a warrant, 
to issue of a later stage a proclamation 
agains’ the witness. Under rule 12 a Court 
is empowered to impose a fine. That ean 


eonly be for disobedience to a lawful order 


made against him, Attashment was made 
notwithstanding the fast that, on the 4th 
Marah, the witness appeared and said that 
he had not the dosnments in his possession, 
This was a wholly illegalexereise of power, 
Suoh a prosedure sas this has been eondemned 
by the Bombay High Court in Premchand 
Dowlatram, In re (1). The facts of that sace 
are praotieally on all fours with the one I have 
to deal with. I may say at once that if there 
had been 8 judicious exercise of diseretion and- 
if the fasts warranted the extreme step taken 
in the ease, I weuld not hive considered the 
revergal of the stepe, namely, first issuing 
the warrant of arrest, then. issuing the 
proslamation, as entitling the petitioner to 
set aside the order of the Subordinate Judge 
in revision. After al), the powers given to 
this Court finder seetion 115 are intended to 
be exeroiced for advancing "justice, and not 
merely for téehnioal irregularities. But in 
this sase the wholly unprecedented action 
taken by the Subordinate Judge compels meto 


(1) 12 B, 68; 6 Ind, Deo, (N, 8.) 528. 
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resort toteshnisalities for the purpose of doing 
justice to a mush aggrieved party. I am glad 
that, without violating the letter of seetion 
115, I am enabled to do it, 

It isin evidence that the witness against 
whom all these proseedings have been taken 
is a respectable citizen of Vellore, who pays 
to Government by way of ineome tax alone 
over three thousand rupees a year. Againat 
sush a person to issue a warrant first, to 
direst proslamation immediately after, then 
to direst the attachment of his house, all 
within the spase of less than a fortnight, 
must have eaused him sonsiderable pain and 
anxiety. Against persons of such status in 
life at any rate, the Subordinate Judge ought 
to have weighed every fast plaeed before him 
befora subjecting them to the various indigni- 
. ties I have referred to. The procedure adopted 
by the Subordinate Judge from the beginning 
to the end, to say the least, was miseoneeived 
and they were based on allegations whieh he 
never troubled himself to verify. I set aside 
the order with eostas to be paid by the 
eounter-petitioner, All the proceedings taken 
. against the petitioner are quashed, and there 
wil be the necessary restitution if any 
property belonging to the petitioner has been 
taken possession of by the Oourt. 

M. Q. P. 

Petition allowed, 


, OUDH JUDICIAL COMMISSIONER'S 
COURT. ° 
First OrvineApreat No, 1 or 1920, 
July 13, 1920. 
Present:—Syed Wazir Hasan, A. J, C. 
Khwaja Satyed KAZIM HUSAIN— 
PLAINTIFF —APPELLANT 
versus `° 
Khwaja Satyed BASIT HUSAIN— 


DzasFENDANT— RESPONDENT, 

Malicteus prosecutton~~Damages, suit jor Reason. 
able and probable cause, want of, proof of-—Malice 
^ Burden of proof—Judgment of Oriminal Court, 
whether evidence. , e y 


In an action for malicious prosecution, the 
determination of the issue as to tho- absence of 
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a ‘reasonable and probable cause’ depends entirely 
on the circumstances of each case. The only 
possible rule to guide is ‘that there must have 
existed a state of circumstances upon which a 
reasonable and discreet person would have acted.’ 
In other words, the rule prescribes not a 
standard of absolute rectitude and certainty, but 
of reasonableness and probability in relati®n to a 
defendant’s mind. [p. 972, col. 2 ] 

Where in an action for malicious prosecution the 
defendant is proved to have acted upon the in- 
formation of a trustworthy informant, he cannot 
be said to have proceeded without reasonable and 
probable cause, because he has not made inquiry 
of aome one else who could have repeated and 
confirmed what was told him. [p. 978, col. 2.] 

A prosecution, though in the outset not malicious, 
may nevertheless become malicious in any of the 
stages through which it has to pass, if the pro. 
seoutory having acquired positive knowledge of the 
innecence of the accused, perseveres malo animo 
in the prosecution, with the intention of procuring 
per nefas a conviction of the accused. This, how. 
ever, is no evidence of the absence of reasonable 
and probable cause. If, at the commencement of 
the prosecution, such cause was in existence or is 
not shown to have been absent, the action for 
malicious prosecution must fail. [p. 975, col. 2,] 

The allegation of the want of probable cause 
must be substantively and expressly proved, and 
cannot be implied, From the want of probable 
cause malice may be, and most commonly is, im. 
plied; the knowledge of the defendant is also 
implied. From the most express malice the want 
1 probable cause cannot be implied. [p. 976, col, 
1. 

The judgment of the Criminal Court discharging or 
acquitting the plaintiff is no evidence either of 
malice or absence of reasonable and probable cause 
on the part of the defendant. [p. 976, col. 1.] 


Appeal from the deeree of the Sub- 
ordinate Judge, Hardoi, dated the .27th 
September 1919. 

' Messrs, Nabtullah and Alt Ausat, 
Appellant. 
Mr. S. A. Bilgramt, for the Respondent. 


JUDGMENT.—The faets of this appeal 
are as follows:—In the first week of August 
1917, four kittens were found missing from 
the house of Mr. Oakes, Superintendent 
of Polies, Shahjahanpur, and as no oelue 
of them eould be got, the inferenee drawn was 
that they were stolen. Thereafter Mr, Oakes 
reseived the information that the kittens 
whieh had disappeared were in the house 
of Khwaja Basit Husain of Phirwan, Distriet 
Hardoi. Mr. Oakes then wrote about this to 
the Superintendent of Polise of Hardoi 
(vide Mr. Oakes’ deposition). As to what 
followed I would quote the statement of 
Thakur Baijnath Singh, Polise  Inspeetor, 
who was'examined as the defendant's first 


for the 
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witness in this ease: “I know the defend- 
ant. I searshed his house under the 
orders of the Poliee Superintendent of 
Hardoi for the eats of Mr. Oakes of 
Shahjahanpur. The servant of Mr. Oakes 
wl had gone with me  suspeeted two 
sats fonnd in the house of the defendant 
as his master’s. Those eats were aent by 
a constable to Mr, Oakes and he did not 
identify them as his oats ...Mr. Oakes 
had sent a letter to Mr, Young, Superin- 
fendent of Hardoi Polise, and on the same 
letter Mr. Young noted an order for me 
to searsh the house of the defendant. I 
do not remember if it was a private or 
an ofisial letter whish. Mr. Oakes had written 
to Mr. Young. As far as I remember, no 
Magistrate had noted an order for the 
search,” 

‘The seareh of the 
referred to in the above statement was 
made on the 18th of August 1917. Within 
a week of this seareh Basit Husain went 
to Mr, Oakes and asked him, ‘who were 
the persons who gave information! Mr. 
Oakes told him ‘I shall inform you if I 
. will some to know the names of the persons.’ 
(Vile Mr. Oakes’ deposition). On the 
27th of August 1917 Mr, Oakes wrote the 
folowing letter (Exhibit A-1) to Basit Hu- 
sain:— It was your brother Kazim Husain, 
who said that my stolen kittens were in your 


defendant’s house 


house, I shall be glad if you sould trace 
them,” 
On the 6th of Ostober 1917 Basit 


Husain lodged the somplaint (Exhibit 1) 
whish is the basis of this suit, in the Conrt 
of a Magistrate of the first elass in the 
Disiriet of Hardoi against Kazim Husain, 
eharging him with offenses under seetions 
211 and 500 of the Indian Penal Code. 
The gravamen of the indictment was that 
if was eommiunieated to the eomplainant 
by the Superintendent of Polise of Shah- 
jahanpur, through his letter (mentioned 
above), that the information that the stolen 
kittens were in the house of the som- 
plainant was eonveyed to him (the Super. 
intendent of Poliee) by Kazim Husain. 
Basit Husain annexed Mr, Oakes’ letter 
to his petition of somplaint, On the 8th 
of Desember 1917 the Magistrate dismissed 
the somplaint in the following words: — 

""It has not been proved that Kazim 
Husain was responsible in any way for 
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the seareh of Basit Husain's house. The 
ease is, therefore, dismissed and the aseused 
dissharged” (Exhibit 2). Basit Husain shal- 
lenged the propriety of this order and 
earried the matter further in revision to 
the Sessions Judge of Hardoi by his 
petition dated the 17th January. 1918 
(Exhibit 4). This was rejested on the 19th 
of February 1918 without issuing notise to 
Kazim Husain (Exhibit 3). 

On the 2nd of Desember 1918 Kazim 
Husain brought the present astion for 
malisious proseeution to reeover damages 
to the extent of Rs. 10,000 against Basit 
Husain. It may ba mentioned that the 
plaintiff is the elder brother of the de. 
fendant. The learned Subordinate Judge 
has dismissed the suit. Hense this appeal. 

To snoeeed in this aetion, the plaintiff 
must proye the following four essentials: — 

(1) That the defendant instituted eriminal 
proceedings against him before a judisial 
officer; 

(2) that in so doing he asted without 
reasonable and probable sause; 

(3) that in so doing he asted maliciously; 
and 

(4) that the proseedings terminated in the 
plaintiff's favour. (The Common Law of Eng» 
land, Volume l,page 51, by Blake Odgers and 
Walter Odgera, Edition 1911). 

That the ingredients (1) and (4) are proved 
is notdisputed, As to the presenee of 'maliee' 
the learned Subordinate Judge has found 
in favour of the, plaintiff-appellant and 
his finding is not shallenged now by the 
defendant-respondent. The plaintiff's suit 
has, however, been dismissed on the ground of 
his failure to establish the seeond essential, 
This last-mentioned point is the only point 
whieh has been argued in this appeal by the 
Counsel on both sides... 

The argument presented before me by the 
learned Counsel for the appellant isa simple 
one, He sontends that, having regard to 
the eonversation between Mr, Oakes and the 
respondent Basit Husain previous ‘to Mr, 
Oakes’ letter, the defendant must be taken 
to have realised that Mr. *Oakes’ statement 
as to the identity of his informant was 
hearsay and that sonsequently as a prudent 
man he should have pursued his inquiries 
further and taken sare td sift the fasts 
before Iaunshing the prosesution, The de. 
fendant's failure to do all this, argues the 
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learned Counsel, proves the 
reasonable and probable cause.’ 
line of argument taken by the learned 
Counsel ia that whatever might have been 
the sondition of things at the date of the 
institution of the somplaint, the defendant’s 
persistense in prosesuting the matter in 
revision to the Sessions Judge is suffieient 
proof of want of 'resonable and probable 
sause. It is pointed ont in this eonnestion 
that the learned Subordinate Judge 
misunderstands the argument founded on 
the revision proseedings, when he 
means to say that they sould have 
had no effect on the question under son- 
sideration besause the revision petition was 
rejected without any summons having been 
issued to the plaintiff. It is true that 
the application for revision is not relied 
upon as initiating a fresh prosecution whieh, 
assofding to some authorities, does not 
eommenee unless notise has been issued to the 
acsused [See Golap Jan v. Bhola Nath Khetry 
(»)], while there are other authorities which 
uphold the eontrary view See Ahmedbhat v. 
Framit Edulji (2)]. But I do not think that 
the learned Subordinate Judge has approash- 
ed the question of the effect of the 
revision proceedings from that point of 
view alone. On a carefal sonsideration 
of the whole of the evyidenoe and the 
cireumstanaes in this case, I have some to 
the conslnusion that not only the appellant 
has failed to prove the want of reasonable 
and probable oause but that the re- 
Bpondent has satisfactorily established the 
existenee of it. 

Mr. Oakes’ letter of the 27th Angust 
1917, already quoted tm extenso, does not 
suggest that what he was stating therein 
was hearsay; nor did the eonversation betwaen 
Mr, Oakes and the defendant during the 
preceding interview “nesessarily furnish, in 
my opinion, any ground for an inference 
win the mind of hbe defendant that what 
Mr, Oakes told him was hearsay. Mr. 
Oakes’ evidense on this point is as follows:— 
“Khwaja Basit Husain saw me and asked 
who were the persons 
information. ltold him that I shall inform 


‘absenoa of 


(1) 11 Ind, Cas. 31!; 38 OC. 880; 18 0, W. N. 
17. 
(2) 28 B, 226; 5 Bom, L, R, 040. i 
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who gave the 
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him if I will soma to know the names 
of the persons,” Itis notan unreasonable 
construction to place on this statement of 
Mr. Oakes that he either had no previous 
acquaintanos with his informant and did not 
know his name, at all or that he had 
forgotten his name at the moment, I 
think that the obvious meaning whieh the 
plain words of Mr. Oakes’ letter would 
eonvey to any ordinary mind, was not ao 
affested by the previous convergation as to 
bear the soustrustion that Mr. Oakes’ 
statement was hearsay The quotation from 
Mr. Oakes’ deposition, whioh I have given be. 
fore, is immediately preceded by the follow. 
ing sentenes: “I believed the information I 
had reseived as eorrect." It would be reason- 
abie to presume that Mr, Okos said 
nothing whieh might have had the effeot 
of creating an impression on the mind of 
the defendant eontrary to his (Mr. Oakes’) 
own belief. In my opinion the eirenmstanoes 
were quite enough to oreate a reasonable 
belief in the mind of the defendant that 
it was the plaintiff who gave the infor. 
mation whish direstly led to the search 
of the house. 

The determination of the 
the absense of existense of a 
ard probable cause’ depends entirely on 
the sirsumatances of each ease, The only 
possible rule to guide is ‘that there must 
have existed a state of oiraumstances upon 
whieh a reasonable and disoreet person 
would have asted’, In the ease of Broad 
v. Ham (3) Tindal, C. J., stated the rule . 
in the following words:— Ip order to 
justify a defendant, there must be a 
reasonable cause, such as would operate, 
on the mind of a disereet man; there 
must also be a probable eause  sueh as 
would operate on the mind of a reasonable 
man; et all events such as would operate on 
tha mind of the party making the eharge ; 
otherwise there is no probable cause for him." 
In other words, the rule preseribea not a 
standard of absolute reetitude and sartainty,° 
but of reasonableness and probability in 
relation to a defendant’s mind. 


It is to be remembered that tlie defendant 
laid the foundation of his complaint exolu- 
sively on the letter of Mr, Oakes whioh, as 


issue as to 
6. 
reasonable 


(3) (1839) 5 Bing. (N. a) 722; 182 E. R. 1278,60 
Hn? R, 843; 8 Scott 40; 8 L Ji (N. B.) O. P, 857; 


- 
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stated before, he båd annexed to his petition 
of somplaint. Having regard to the immensa 
degree of sradit which must be attributed to 
the statement of a person ossupying the 
position whioh Mr, Oikes did, the defendant 
was, T think, amply justified in treating 
Mr, Oakes’ statement as entirely falling 
beyond the pale of anspision. In the 6330 of 
Liter v. Perryman (4) Lord Hatherley, L. C;, 
observed as follows :—" [nformation givan by 
one person of whom the party knowa nothing, 
would be regarded very differently from infor- 
mation given by one whom he kuows to bea 
sensible and trustworthy person. And the 
question whether or nof a reasonable man 
would or would not aot upon the informatior, 
must depend in a great degree upou the 
opinion to be formed of the position and 
eirsumstan3ses of the informant, and of the 
amount of sredit which may be due under 
those sireumstanses to the person who thus 
conveyed the information.” 

In my opinion there was nothing in the 
eireumstenaes whieh would have «compelled 
the defendent, as a disareet person, to make 
further inquiries as to the soures or the 
truth of the information sonveyed to him 
by Mr, Oakes before launching the criminal 
proseeution, Even if we assume for a 
moment that the defendant had reasons 
to think that what Mr, Oakes stated im 
his letter was hearsay, Iam unable to hold 
that the defendant's action based on such 
hearsay must be deemed to have been 
without reasonable and probable aanse, 
Mr, Oakes not only believed that the 
information whieh he possessed was aorreot, 
but he acted on it by having Basit Husain’s 
house searshed, 


It is to be borne in mind that the 
searah had taken plase not only before 
the interview between Mr. Oakes and the 
defendant, but also before the letter addressed 
by the formet to the latter. If the informa. 
tion was reliable enough to be acted upon 
by a person holding the position of- a 
District Superintendent of Polios 
regard being had to the measure of res. 
ponsibility and saution to be expected of him, 
1 find it impossible to persuade: myself 
to the songlusion that when the de- 


(4) (1870) 4 H. L, 521 at p.531; 23 L, T. 269; 39 
L, J. Ex. 177; 19 W. R. 9, 
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fendant acted upon the same information, 
he should be deemed to have aoted without 
a reasonable and probable eause, The best 
that oan perhaps be said in favour of the 
appellant’s sontention is that it would have 
been extremely desirable anda atep of extra 
asution if the defendant had  sarried his 
inquiries further, Bat then where, is the 
line to be drawn? Lord Hatherley made 
the following observations with regard to 


a similar argument advaneed in the gase . 


of Lister v. Perryman (4), quoted before:— 
But upon the whole I ineline to adopt the 
very sensible view, as it appears to me, of 
Mr, Baron Bramwell, who says that it 
would have been & very reasonable thing 
to have done so, but it does not, therefore, 
follow that it was not reasonable not to 
have done so," In the same oase Lord 
Chelmsford observed as follows:—'' Whether 
in an astion for a malicious prosecution, where 
a person is proved to have sated upon” the 
information of a trustworthy informant, he san 
be said to have proceeded without reasonable 
and probable cause beeause he has not made 
inquiry of some one else who sonld have 
repeated and sonfirmed what was told him." 
The answer given by the whole Court to 
the above question was in the negative, 
In the ease of Hicks v. Faulkner (5) 
Hawkins, J., laid down a definition of reagon- 
able and probable cause (vide page 171) 
whish ha% been quoted by Sir John Stanley, 
O. J, in the ease of Bhim Sen vw. Sita 
Ram (6), I need not repeat it here, but 
1 wil quote another passage from the judg- 
ment of the learnàád Judge whieh has a 
direst bearing upon the question under 
consideration, “The question of reasonable 
and probable canse," says Hawkins, J,, 
"depends in ell sages, not upon the aotual 
existence, but upon the reasonable bona 
fide belie in the existence, of sush a state 
of things as would amount to a justifian- 
tion of the course pursued in making the 
acsusation complained of—no matter whether 
this belief arises out of the resollestion 
and memory of the accuser, or ou? of infor. 
mation furnished to him by another, It 
is not essential in any ease that fasts 
should be established proper and fit and 


(5) €1873) 8 Q. B. D. 167; 511, J, Q. B. 268; 30 
W. R. 545, : 
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admissible as evidenoe to be submitted to 
the Jury upon an issue as to the astual 
guilt of the asensed, The distinstion bet- 
ween facts to establish actual guilt and 
those required to establish a bona fide 
belief in guilt should never be lost sight 
of in sonsidering auch oases as that I am 
now diseussing. Many faets admissible to 
prove the latter, would be wholly inadmia- 
sible to prove the former. It sannot, of 
sourse, be laid down as an abstraat pro- 
‘position that an aceuser is justified in ast- 
ing either upon the sredited statement of 
an informant, or upon his own memory. 
The question must always arise asoording 
to the sireumstanees whether it was reason- 
able to trust either the one or the other, 
A person who aots upon the information 
of another, trusts the veracity, the memory 
and the asouracy of that other, in each of 
which he may be...... questionable, his memory 
fallasious, and his assurasy unreliable, Yet 
it does not follow that it was unreasonable to 
elieve in his information if he never had 
eause to doubt him." 


The guestion of reasonable care as form- 
ing an element of ‘reasonable and probable 
eause’ and of the burden of proof relating 
thereto was thoronghly diseussed in the 
saso of Abrath v. North Eastern Railway 
Company (7), I will here quote a passage 
from the judgment of Brett, M. BO whieh, 
I think, is desisive on the point raised by 
the learned Counsel for the appellant: “The 
question whether reasonable sare has or has 
not been taken by a proseeutor to inform him- 
` pelf of the real state of the ease is not merely 
a piese of evidense to prove some fast, but it 
is a question whieh is itself tobe deeided by 
evidense, and upon whieh evidenee to prove 
and disproveit may be given. It is a neses- 
` gary part of'the question whether there 
was reasonable amd probable eause, because 
if there has been a want of reasonable aare 
on the part of the prosesutor to inform 
himself of the true state of the ease, then 
there myst be a want of reasonable and proba- 
ble sause. It is one of those fasts for which 
I have tried to find a proper designation, 
but I have not ‘sueseeded in finding one 
satisfactory to my mind; it may be de- 
Beribed as a 'fandamenta? faet in order to 


@ (1883) 11 E B, D. 440; 62 L, J, Q, B. 620; 49 
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try fo distinguish it from a faot whioh is 
merely evidense of something else, It is 
a fast whieh it would be  nesemsary to 
allege and prove, and it is not merely a 
fast which is evidenee of something whish 
is to be alleged and proved. Therefore, 
it is to my mind a faet of whieh ihe 
burden of proof lies upon the person who 
alleges it and it falls within the rule 
whieh I have stated, The burden of proof 
of satisfying a Jury that there was a want 


‘of reasonable care lies upon the plaintiff, 


because the proof of that want of reason- 
able sare is a nesessary part of the larger 
question of whieh the burden of proof lies 
upon him, namely, that there was a want 
of reasonable and probable eause to institute 
the prossention,” The deoision of the Court 
of Appeal in the above onse was affirmed 
by the House of Lords [vide Abraih v. North 
Eastern Railway Company (8)]. See also 
Bradshaw v. Waterlow & Sons Limited (9). 


It is argued that the allegations made 
by the defendant in paragraph 15 of his 
written statement show that he did not aat 
solely on Mr. Oakes’ letters, but that his 
action was induced by the plaintiff's son- 
duot snbsequent to the letter, - Paragraph 
15 is as follows:— Even on being informed 
ef the said letter the plaintiff did not allege 
‘of his having no eoneern with it, rather by 
words, aets and omissions made it that he 
himself waa the sause of the defendant's 
disgrase.” I donot think that the language 
of the paragraph shows thaí the defendant 
in the slightest degree doubted the veracity 
of Mr, Oukes’ letter, The paragraph simply 
means that the plaintiff, in spite of hia 
knowledge of the strong end  unimpeneh- 
able proof furnished against him by Mr. 
Oakes’ letter, persisted in acting in a manner 
not sontrary to it but eonsistenly with it. 

The real fasts, however, turned ont to 
be, at the trial of the sriminal somplaint 
as well as of this aetion, as follows (I 
will state them in the words of Mr. 
Oakes): “Alauddin (a Snb-Inspestor „of 
Polioe) had told me that a Rais of Hardoi 
Distriet had told him that my kittens were 
at the house of Basit Husain. When 


(8) (1883) 11 App. Cas. 247; 55 L. J. Q. B. 457; 56 
L, T. 63; 50 J. P. 6 
(9) (1915) 8 K "B. 827; 31 T, L. R, 650, 
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Basit Husain inquired from me the name 
of the informer, I asked the Head Oon- 
stable (Fazal Mohammad) to enquire the 
name of the informer from Alanddin....,. 
Fazal Mohammad told me that Alanddin 
gave the name of the informer to be Kazim 
Husgin......I had asked Alauddin and he 
had sonfirmed what the Head Constable 
had told me. He himself mentioned the 
name to me. Now it is wholly immaterial 
what -the trath transpired to be in the 
sourse of the trial, so long as it is not 
shown that Basit Husain, the defendant, 
had the. knowledge of these fasts at the 
time when he preferred the somplaint against 
Kazim Husain, the plaintiff. I have oare. 
fully read the depositions of the plaintiff's 
witnesses, and I do not find any evidense 
worth the name on this point. My attention 
was drawn inthe course of arguments to the 
statement of Hamid Husain (P. W, No. 10). 
He says: “About a week later (5. e., later than 
when the kittens were being taken to Mr, 
Oakes) the plaintiff said to me, ‘if it should 
be said that I had informed Mr. Oakes that 
his eats were in the house of Basit Husain, the 
statement would be quite false.’ I told this to 
the defendant," In the first plase, it is not 
elear at sll whether this oonversation bet. 
' ween the witness and the plaintiff took place 


and was sommunicated to the defendant* 


‘before or after the latter had reesived Mr, 
` Oakes' letter and, in the sesond place, even 
assuming that it was after the letter, a 
: statement on the part of the plaintiff as to 
his own innosenee sould not, in my opinion, 
have in any oase shaken the defendant’s 
belief in the trustworthine8á of Mr, Oakes’ 
statement. 

The plaintiff produced a letter in this ease 
whioh he had also prodused in the Criminal 
‘Court, purporting to have been written to him 
by Alauddin and is dated the 12th of Osto- 
ber 1917 (Exhibit 9). It is in answer to 
the plaintiffs letter of the lith of Ostober 
1917. The purport of these letters ie that 
Alanddin had never met the plaintiff and that 
the information as to the kittens being at tha 
defendant's house was eonveyed to him by 
one Beni. No importause can bs attached to 


these letters for three reasons: (1) they were . 


written after the eomplaint had been filed, (2) 
they are inconsistent with Alauddin’s state- 
ment to Mr. Oakes, and (3) there is nothing 
£o show, as stated before, that the defendant 
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knew any of the fasts stated therein before he 
preferred the somplaint, Alauddin, I am 
told and it also appears from the Magistrate's 
order, was examined in the Oriminal Court, 
but hag sinee died. l 

The defendant's persistenae in pursuing 
the aosusation by filing the petition for reyi. 
sion would eertainly be evidenee of maliee, as 
is lear from the judgment of Sir Andrew 
Ssoble in the sase of Gaya Parshad 
Tewari v. Sardar Bhagat Singh (10), quoting 
sertain passages from Fitzohn v.. Mackinder 
(11): The foundation of the action is malise 
and malise may be shown at any time in the 
sourse of the inquiry. As Bramwell, B,, 
observes in Fitejohn v. Mackinder (11): ‘This 
astion is not for damages in respeat of the 
preferring of the indietment only, but also 
for the residue of the prosecution, and the 
damage consequent upon it......When an 
action is maintainable in respeat of the whole 
prosesution, ineluding the preferring of the 
bill, itis in part maintainable for the sub. 
sequent stages and eondust of it’, And.in 


the same oase Ooskburn, O.J., says (at p. 531): ° 


A prosesution, though in the outset not 
malicious, aa having been undertaken at the 
diotation of a Judge ora Magistrate, or, if 
spontaneously undertaken, from having been 
sommeneed under a bona fide belief in the 
guilt of the accused, may nevertheless besomo 
malieious in any of the stages through whieh 
it has to “pass, if the prosesutor, having 
aequired positive knowledge of the innosenee 
of the aesused, perseveres malo animo in the 
prosecution, with the | intention of proeuring 
per nefas a sonvistion of the asaused." But 
lam of opinion that it is no evidence of the 
absenee of reasonable and probable enuse, If 
at the sommensement of the prosesution, 
Buch sause was in existenee or is not shown 
to have been absent, the astion for malieious 
prosecution must fail Lord Atkinson, in 
delivering the judgment of the Privy Coun. 
ail in the ease of Corea v, Peiris (12), observed 
as follows :— The District Judge seems to 
have been fully aware that in an aetion for 


(10) 11 0. C. 371; 12 C, W, N. 1017; 30 A. 6 
Bom. L. E, 1089; 4 M. L. T, 204 18 MLL. J, ps $ 
. L, J. 682; 14 Bur, L. R. 318; 8 C. L, J, 337. i 
is i 6n. | ; 337; 86 I. A 
11) (1861) 9 C, B. (x. s.) 605; 30 L, J. C. P, 267, 1 
Jur. (N. 8,) 1288; 4 L, T. (N. 8,) 140; 9 W. R. 47 |j 
E. 7 reed P. B. us EEE MBa OT) 48 
12) (1909) A. O. 649; 79 L, J. È, C, 
790; 25 T. L. R, 631, ae oe 
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malicious prosecution the law throws upon 


" the plaintiff the burden of proving the pre- 


‘of reasonable and probable eause, 


probable eause 


sense of malise in the mind of the prosecutor 
and the absence of reasonable cause for the 


' prosesution ; but he appears to have been led 


into error by not keeping steadily before his 
mind the faot that the pivot upon which al. 
most all such actions turn is the state of mind 
of the prosesutor at the time he institutes or 
authorises the prosecution.” No authority need 


“be aited for the proposition that the judgment 
_of the Criminal Court discharging the appel- 


lant is no evidence either of malise or absence 
The fast, 
therefore, that the defendantdid nob aeaept the 
correctness of the deaeision of the Magistrate 
and oarried the matter in revision, tends 
more to establish his belief in the truth of the 
complaint than in the absense of it, Nor ean 
the want. of probable sause be implied from 
malico, “The allegation of the want of 
‘must be substantively and 
expressly proved, and cannot be implied. 
From the want of probable gause malice may 
be, and most commonly is, implied ; the know- 
ledge of the defendant is also implied. From 
the most express malise the want of probable 
cause cannot be implied. A man from 
malisious motive may take upa prosecution 
for real guilt, or he may, from sironmstanses 
whieh he really believes, proseed upon 


‘apparent guilt;and in neither sase is he 
liable to this kind of action’, ” 


This passage 
is taken from the "Reasons on whioh the opin- 
jon of Lord Mansfield and Lord Laughborough 
‘in the oase of Johnstone v. Sutton (18) was 
founded," (The Comthon Law of England, 
Vol. I, p. 5435, by Blake Odgers and Walter 
Odgers, Edition 1911). : 

The appeal fails and is dismissed with 


‘gosts, 


, Appeal dismissed. 
(13) (1786) 1 T. «R. 493 at pp. 510, 644, 545; 99 


E. R. 1215; 1 R. B. 257 & 289; affirmed on Appeal 


(1787) 1 T. R, 784; 1 Bro, P, C. 76; 99 E. R, 1877. 
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PATNA HIBH OOURT. | 
SkEcoND Civit Apprat No, 415 or 1919. 
January 6, 1921. ' 
Present;— Mr. Justiae Jwala Prasad and 
Mr. Justice Ross, 
SANKER RAM AND OTHERS —DEFENDANTE— 


APPELLANTS i 
versus 
TULSHI BHAGAT AND ANOTHER— PLAINTIFFS 
—~ RESPONDENTS. 
Transfer of Property Act (IV of 1882), s. 106— 
Lease of house—Rent payable  annually— Tenancy, 


nature of —Presumplion, 


In the absence of a written and registered lease, 
the tenancy of & house would be presumed to be 
& monthly tenancy and subject to the provisions 
of section 106 of the Transfer of Property Act. 
The mere fact that the rent is paid annually would 
not convert ib mto an annual tenancy. 


Appeal against the desision of the Sub. 
Judge, Gays, dated the 20th Mareh 1919. 

Mr. Katlaspati, for the Appellants. 

Messrs. N. O. Sinhu and Bimala Charan 
Stnha, for the Respondents, 

JUDGMENT, 

JWALA Perasan, J.—This is an appeal against 
the desision of the Subordinate Judge of 
Gaya, dated the 20th Maroh 191°, deereeing 
the plaintiffs! suit for ejeetment and som- 
pensation, The defendants are the aprellants. 


. They were tenants of the plaintiffs in respest 
of a house situate in Mahalla Purani Godown, 


Sahebgunj, in the oity of Gaya. The plaint- 
with a notice 
to vacate the house at the end of the 
month of Asarh 1324 F, N, or suoh date of the 
month on whish the defendants thought 
The notice 
was served on the 7th Asarh, The 
defendants did not somply with the notice 
and sontinued to ooecupy the house, with the 
result that the plaintiffs instituted the snit, 
out of whish this appeal has arisen, for 
ejecting the defendants and for compensation 
at the rate of Rs, 50 per month from the 
date of the expiry of the notice till the 
date of the defendants’ vaeating the house 
in question. Both the Oourta below Rave 
deoreed the plaintiffs suit, 
challenge the desision of the said deoree on the 
following grounds:— 

(1) That they were entitled to asix months’ 
notiee, and not 15 days’ notice, as has been 
served in the present GANG, their tenaney 
being an annual one, 


The defendants - 
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d That the notice is invalid and illegal; 
ün 

(3) That the dnom aaa are 8X085- 
sive. 

The -Oourts below have held that the 
defendants’ tenaney was a monthly one, 
sopimeneing from the first of eash month 
and ending on the 80th of the month. 
It has also been found that the tenansy in 
question is goverved by the Transfer of Pro- 
perty Aot. The plea of the defendants that 
the tenansy was in existense before - the 
Transfer of Property Act eame into operation 
has been overruled. 

" The learned Vakil on behalf of the appel- 
lante, however, sontends that inasmuoh as 
the rent payable is annual and not 
monthly, 15 daya! noties was not sufficient. 
The finding of the Court below has been 
against the sontention of the defendants. 
Even assuming, for the sake of argument, 
that the rent waa payable annually: the 
defendants have failed to ahow that there was 
apy contract between the parties overriding 
the statutory provisions of sestion 106 of the 
Transfer of Property Aat. 

i That sestion enacts that 

“In the absenee of a sontrast or local 
law or usage to the eontrary, a lease of 
immoveable property for agricultural or 
manufaeturing purposes shall be deemed*to 
be a lease from year to year, terminable;.. by 
six months’ notices expiring with thé -end 
of a year of the tenaney, and a lease of 
immoveable...property shall be deemed to be a 
Tease from month to montb, terminable on the 
part of either the lessor or lessee by 15 days’ 
notiss expiring at the end of a month of the 
tenancy,” 

The learned Vakil contends that from the 
uniform payment of annual rent fora num- 
ber of years, it must be presumed that 
there was a contract between the parties 
originally that the tenausy should be an 
annual one, This sontention is not available 
inasmush as there is no written and regia- 
tered lease filed in support of this, and 
eonsequently there oould not be a valid 
contrast of lease in the fase of sestion 107 
of the Transfer of Property Act, whish 
raquires thet a lease of such a nature must 
bə by means of a registered dosument. Even 
if there was any contrast at the inception, 
sush a sontraot sannot be proved under the 
law and. must ba deemed: to -be -"nonesse," 
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Therefore, the provisions of section 106 apply: 
whereby the tenaney being not sgrisultural 
or manufactural, but for dwelling purposes 
is terminable on a fortnight’s notice expiring 
$t the end of the monthly tenancy. The 
learned Vakil cited a number of authorities 
in support of his sontention, Kishor: Mohun 
Roy v. Nund Kumar (1), Hemangin? Ohqudhrani 
v, Srigobinda Ohowdhury (2). None of those 
authorities apply, inasmueh as the tenanoies 
in those eases were not governed by the 
Transfer of Property Act, and the question 
was what should be deemed to be a reasonable 
notiee for ejecting the tenant, ‘On the other 
hand, the saseof Debendra Nath Bhowmik v. 
Syama Prosanna Bhowmtk (3) seems to apply to 
the fasts of the present ease. The point in 
question has been dealt with and desided by 
the Caleutta High Court in the ease of 
Aklu v. Emaman (4). The learned Chief 
Justice has olearly shown in that case that 
in the absenes of any written and fegis- 
tered lease, a tenanoy other than manufastural 
or agricultural would be deemed to bea 
monthly tenansy and be governed “by 
seotion 106 of the Transfer of Property Aat. 
That desision is based on a eonsideration of the 
decision in Durgt Ntkarini y.:Goberdhan Bose 
(5) as well as upon the English authorities 
quoted therein. I need, therefore, hardly dis: 
ouss the matter again: I entirely agree with 
the view taken by the learned Chief Justice in 
that aas, and I assordingly overrule the oone 
tention. ` 

The second contention also seems to bo 
unsübstantial, inasmush as the notise’ has 
given more than 15 days’ time to quit and 
further has given the defendants option to 
quit on a later date, in oase the defendants 
thought that their monthly tenansy ended 
on such a date. The notieeis not at all 
unaertaip, for the date for vacating the 
house has been slearly, and definitely fixed 
in the notiee by the plaintiff. It is only 
to avoid any doubt or dispute that an 
option of the nature set forthin the notiee 
was given tothe defendants. It was for their 


` (1) 34 C, 720; 12 Ind, Dooe (a) 1149. 
- «2) 29 0, 298; 80. W. N. 6 
2 (8) 41 €. WiN. 1124. 


, 1005, = 


(5) 24 Ind. Cas, 183; 20 O. L. J. 44S1at p. 454; 19 
O, W. N, 525. i : ` 


978. 


LALJI v. TELLÀ SINGH, = 
benefit. They 'ssnnot dispute the noties on the 
seor of unoertainty. This sontention also 


. must be overruled. 


The last eontention relates to sompanta: 
tion, and is soneluded by the finding of the 
Court below that the plaintiffs suffered loss 
of about Hs. 60a month on acsount of the 
defendants not having vaeated the house, as 
required by the notiee. There is evidense to 
support the finding and we are not eompetent 
to go behind it, ° 

The result is that all the sontentiona fail 
and the appeal i is dismissed with soste, 

Ross, J.—L agree. 


Appeal dismissed, 


OUDH JUDIOIAL COMMISSIONER'S 
COURT. 


RENT APPEAL No, 16 or 1920. 
July 15, 1920, 

Present: —Mr. Lindsay. J. C. 
LALJI-—PLAINTIFF— APPELLANT 
versus 
TELLA SINGH AND OTHERS— DEFENDANTS - 


— RESPONDENTS, 
Oudh Rent Act (XXII of 1888), ss, 108, 127— 


Tenant holding without consent of landlord, liability . 


of— Rent, payment of. 


A tenant holding land against the will of the 
landlord cannot claim a right “to ocoupy the land 
indefinitely without paying rent; for it, although he 
i not paid any rent for a long period. -[p. 979, col. 
1 


. Appeal from the deeree of the District 
Judae, Hardoi, dated the 2nd February 1920, 
reversing the deeree of the Honorary Assistant 
Collestor, Firat Olass, Bilgram, dated the 2nd 
April 1919. l 
Mr. J. K. Banerji, for the Appellant. 
* Mr, Basudeo Lal, for Respondent No, 3. 


JUDGMENT,— This was a sujt for rent 
of -sertain plots measuring 10  pakka 
bighas, The ease for the plaintiff was that 
he was entitled to resover rent under 
the provisions of seetion 127 of the Oudh 
Rent Aet; read with seetion 108, The 
plaintiff's ease. wap that the lands ‘were 
being oesupied without his sonsent. The 
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defendants admitted that Shey were in pos- 
session of the lands in suit, but their sase 
was that they were proprietors and not 
tenants; and in support of their sase a 
khewat was put forward, from which it was 
made to appear that a share of 1 dtswa 
7 btswansts odd stood recorded in the name 
of one Nanhu Singh, who was the father 
of the defendanta Nos, 3 and 4, The first 
Court held that this entry in the  khewai 
had been proved to be ineorreatb and that, 
as a matter of fast, the whole of the lands 
which had belonged to the defendants or 
their predecessors had been parted with 
by them under mortgages, and that, there- 
fore, they oould not be in proprietary: 
possession of any portion of this village, 
at-the present time. The Assistant Col- 
lestor desreed the claim. Hia desres has 
been reversed by the JDi:trioh Judge of 
Hardoi, who seems fo have of opinion that 
ihe khewat entry should prevail, Assording 
to the view taken by the Judge, the khewat 
entry has not been proved to be ineorreot. 
I am unable to saesept this reasoning, be: 
cause it seems to me that there is upon 
the resord evidenee whieh the learned Dis- 
triet Judge has ignored in this matter. 
There san, 1 think, be no doubt whatever 
that the predecessors of these defendants 
mortgaged their whole proprietary interest 
in the village, amounting to 17 biswas, 
There was a subsequent, mortgage of a 
portion of this area to some Pathans, who 
redond lOi biswas of the previous 
mortgage and afterwards assigned 7 biswas 
of the mortgages rights to the plaintiff; 
thoy are still in possession of the remain- 
der. In the written statement 
admitted by these defendants thata mort- 
gage had been made, although if was 
stated that a mortgage of only 15 biswas 
had bees made and not of 17 © biswaa, 
There is positive evidence to, prove that 
the whole share was mortgaged. The 
defendants have not explained in any way 
how they have reeovered possession of this 
mortgaged property. They alleged in the* 
written statement that full redemption of 


the first mortgage had been made. But 
this again is proved by evidense, both 
dosumentary and oral, to ba . insorress, 


Moreover, it is made to appear that in a 
previous suit between these parties in 
whish the slaim was for profits, these 


it was . 
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defendants took up the line that they were 
not liable to pay profits as oo-sharers 
besause they had lost possession of the 
share: and again I find that in the year 
1908 Nanhu Singh, against whose name 
there stood lately in the khewat a share of 
l bswwa 7  biswansis odd, was, in an 
appellate oase desided by Mr. Sabona- 
diere, & Distriet Judge of Hardoi, to have 
no share in his possession. It appears to 
me that the ease for the plaintiff is 
overwhelming, and that it has been son- 
' elusively proved that the record in the 
khewat is wrong. The Patwari in his evidence 
given in the first Court states most distinotly 
that the khewat entry is insorreet and tbat 
the whole of the proprietary right owned 
by these defendants has been put under 
mortgage and has not been redeemed. in 
these sironmstanoes l agree with the first 
Court that it was not open to the defend- 
ants to put up the plea that they were 
in possession of theze lands as so-sharers 
and, therefore, not liable to pay an oseupation 
rent. 

. As for their liability to pay rent, it 
seams to me on the ruling of this Court 
[See Lalíw Singh v. Hasart Singh (1)! that 
these defendants, although they do not 
appear to have paid any rent so far,, 
eannot elaim a right to oseupy these lands 
indefinitely without paying rent for them. 
They. are holding against the will of ^ the 
plaintiff, and the plaintiff is sertainly en. 
titled to get rent ont of them beeause he 
is the person to whom the renis are 
payable, being the lambardar of the village. 

- I, therefore, allow the appeal and set 
aside the deeree of the lower Appellate 
Court and restore the deeree of the Court 
of first instanee, The plaintiff will have 
his sosts both here and in the Oourt 
below. 
: : Appeal allowed, 


(1) 26 Ind, Cas, 242; 17 @ C. 843; 1 0. L, J. 574, 
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MADRAS HIGH COURT, 
AEPEAL AGAINST ORDER No. 147 or 1919, 
Maresh 25, 1920. 
Present :—-Mr. Jastise Oldfield and 
Mr, Justiee Seshagiri Aiyar. 
N. VISWANATHA SASTRI—PzriTIONER 
—-ÁPPELLANT 
persus 
SITALAKSHM( AMMAL AND OTBERS-— 
Derenpants Nos. 4, 7, 8, 9, COUNTER. 
PgTITIONER AND VENDEE FOR DEFENDANT No. 2 
AND LEGAL REPRESENTATIVES oF DEFENDANTS 
Nos, 2, 3 AND 5 —R RESPONDENTS, 
Transfer of Property Act (IV of 1882), s. 88, decree 
under—Section repealed by Civil Procedure Code, 


1908-—Repeal, effect of, on decree—Ewecution, law 
governing, 


Where a person acquires a right under an Aok 
which is subsequently repealed, he is entitled ta 
a continuanee of the proceedings, both in appeal 
and in execution,as though the repealing Act had 
not been passed, Thus, where a plaintiff obtaiwed 
a decree under section 83 of the Transfer of Prop- 
erty Aot, the subsequent repeal of that section 
by the Civil Procedure Code of 1908 has not the 
effect of depriving the plaintiff of putting his* 
decree into execution in accordance with the pro- 
visions of the Transfer of Property Act as they 
mangn at the date of the decree. [p. 981, col, 1; p. 982, 
co 

Appeal against the order of the Court of 
the Subordinate Judge, Mayavaram, in 
Exesution Petition Revision No. 36 of 1918 
(in Original Suit No. 19 of.19060n the file of 
the Sub-Odurt, Negapatani). 

FAOTS appear from the judgment. 

Mr. T. R, Venkatarama Sasiriar, (with him 
Mr. S. Panchapagesa Sastriar), for the Ap- 
pellant.—The desree under exeeution is not 
governed by the prosedure embodied in 
Order XXXIV of the new Civil Proaedure 
Code (Act V of 1908), but by the repealed 
provisions of the Transfer of Property Act 
relating to mortgage deerees. The repeal of the 
latter did not affect the gubstantive vested 
rights possessed by the party under it. 
Colonial Sugar Refining Oc. v, Irving (1), 
Not only was the dearee paésed when the 
seations 88 and 89 of the Transfer of Prop. 
erty Ast were in forsee, but the time fixed 
for payment under the desree also expired 
before the new Civil Preeedure Code of 
1908 eame into foree. 


(1) (906) A. O. 309, 74 D. J, P.O. Th 92 L T 
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` In deeiding what prosedure governs the 
exesution application, is is the deeree of the 
first Court that has to be eonsidered. The law 
in foree when that dssree was passed 
governs ils exeentability. The avplieation 
is governed by  Artiele 182 of the 
Limitation Act. The starting point is the 
date of the appellate deeree, 

The applisation against fourth respondent 
is not barred also, as what affects the party 
dffeets also the purehaser pendente lite, He 
put in. an applisation to resord satisfastion, 
whieh saves limitation. His payment brings 
the ease under sestions 19 and 40 of the 
Limitation Aot. The applisation to resord 
satisfaction contains an acknowledgment of 
liability—4th respondent’s payment was 
authorised by the jndgment debtor so as to 
attrast sestion 20 of the Limitation Aot, 

Mr. S. Muthiah Mudaliar (with him Mr. 
Os 8. Seshagiri Sastriar), for the Respond. 
ents,—- The deeres in appeal Was paesed after 
the repeal of the mortgage provisions of the 
Transfer of Property Aot by the sorres- 
ponding. provisions of Aot V of 1908, The 
proeedure in Order XXXIV, Civil Prose- 
dure Code, applies to exesution prooeedings i in 
this ease.  Exeeution having been sommene- 
ed after the new Civil Prosedure Code was 
passed, the Transfer of Property Aet has no 
applications to it. See Bisseshur Sanamat v. 
Jasoda Lal Ohowdhury (2). In faot the very 
first attempt to exeaute the desree was made 
after the new Civil Proeednre Code was 
evasted, 

The application fore execution is barred. 
Article 181 and not Artisle 182 of the 
Limitation Aet applies. Even if Artiele 182 
be held to apply, the present application, whieh 
was made three years after the last applieation 
on 20th Febrnary 1914, is barred, 

The applisation is barred as *gainet the 
4th respondent, að he was not a party to the 
suit or appeal. The deoree-holder, besides, 
took no steps between : Oth February 1914 
and 16th January 1918, 

2° JUDGMENT.. 

OLLF.ELD, J.—The "appellant, , petitioner, 
obtained a deorge in the form authorised by 
section 8E, Transfer of Property Ast, on 
25th September 1907, time being allowed 
for payment until 95th. Mareh 1908, There 


l (2) 19 Ind, Cas, 891; 40 C. 104; 17 €. W.N. 
62% 
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was an appeal to this Court whioh esded 
entirely in his favour on 28rd February 
19 1, no further extension of time being 
given: and the next proseeding was taken on 
20th February 1914 by an exeeution peti- 
tion headed as presented under Order XXI, 
rule 11. In it, eale of the property “was 
asked for and also the passing of a final 
deorce; and the latter relief was also asked 
for separately on 20th March '914, beoause 
the Oourt had returned the petition for ir- 
formation as to why & separate petition 
for such a deeree should not be filed. The 
petition of 20th February 1914 was, howe 
ever, dismissed on Ist August 1914, for 
failure to pey batta. On 3rd Mareh 1915, 
the 4th respondent in the lower Conrt 
reporied that he had paid Rs. 8600 
towards the debt, alleging that he did so in 
aceordacee with a direstion given to dis. 
eharge it, when he purshased the mortgaged 
property in 1907, applied to have satisfaction 
entered to that extent and asked that he 
might have notice of any future appli- 
sation by tte deeree-holcer, The present 
application for an crder Absolute and for 
realisation ofthe amount due by sale was 
fled on 16th January 1918,: Tha question 
is whether it is in time. 

. It was presented as being so with referenee 
atatedly to the payment of Ra. 8,000 and 
gestion 19, Limitation Ast, and I return to 
that contention. But the main diffioeulties ara 
those with whieh the lower Oourt has dealt; 
and, if they are insuperable, the sonsequense 
will be that the petitioner allowed the pro- 
eeedinge to terminate before the application in 
sonnestion with the 4th respondent’s pay- 
ment, and his right to sontinne them could 
not be prolonged or revived by it, Under 
Transfer of Properiy Act, whieh was 
in force when petitioner’s suit was tried 
and his deeree was obtained, proceedings 
after sueh deeree, inoludint the obtaining 
of the order absolute referred to in sestion 
89, would be proeeedings in execution subject 
to Artiole 162, Sehedule I, Limitation Act, 
which sould be taken for 12 years, if appli- 
sations were made at intervals of not more 
than three, this being the law as enunciated 
in this Court's recent desision, Muhammad 
Husain Saib v. Abdul Karim Saib (8), 


(8) 29 Ind. one. 237; 99 M. 544; 17 M, L. T, 
424, 
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om eonsideration of the judgments of the 
Judicial Committee therein referred to. If 
the proeeedings, as petitioner eontende, were 
throughout under the Transfer of Property 
Act, and in exeeution, there is no doubt that 
there was still an exeeutable desree on bih 
July 1515, when the fourth respondent report- 
ed his payment, beeause the petitioner’s right 
to. exesute arose under Artiele 152 on 23rd 
February 1911, the date of the appellate 
deeree, and was prolonged by his applieation 
on 20th February 1914 until 20th February 
1917. This, however, is disputed, besnuse 
on Ist January 1909, whilst the appeal 
was pending, sestions 88 and 89 of the 
Transfer of Property Aet were repealed 
and Order XXXIV of the present Civil 
Proeedure Code same into forse, Under 
rules 4 and 5 of that Order the stage of 
exesution at which Artiele 182 san be applied, 
is reashed only when a final desree has been 
obtained under the latter, and the limitation 
period for an applisation to obtain sneh a 
deeree is, under Artisle 181, three years from 
the date on whieh the period allowed for 
piyment expired. If, as the lower Court 
has held, the Code prosedure besame appli- 
eable to the ease, the three years were ex- 
hausted on 25th Marah 19117, since no period 
for payment aa fixed in the appellate dcereq, 
ever eame or eonld come into existenee, 
Some arguments were addressed to us for 
respondents to show that the original deeree 
was superseded by the deeree in the appeal, 
thg assumption being that, as the latter was 
passed after the repeal of the Transfer Prop- 
erty Act, it must be regarded as having 
been passed under tke Civil Procedure Oode 
and as subjeet to the Order XAXiV pro- 
sedure and the applieation of Artiele 181, 
I do not enter on those sonsiderations, 
beenuse that assumption reems to me un- 
sound, the eorrest prineiple being that «s 
a right had gheady been acquired by the 
petitioner under the repealed Act and more 
than mere prosedure was in question, he 
was entitled to a continuanee of the proceed. 
ings, both in appeal and exesntion, as 
though the repealing Aet had not been 
passed. That such a right had been aequir- 
ed on 25th Maroh 1908, when the period for 
payment elapsed, in the shape of sompetense 
to proceed immediately in exeeution, instead 
of doing so only after the final desree 
necessary under the Code had-been obtained, 
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is, I think, slear with referenes to Muhammad 
Husain Saib v. Abdul Karim Sub (3), already 
referred to, and the suggestion made to us 
that petitioner in any degree sompromised 
his right or submitted toa denial of it by 
his abortive request’ for a final dearee, when 
the Corrt, as .already, stated, returned his 
application on 20th February 1914, ° must 
be rejested. For, no estappel sould arise 
from sonduet, on whieh his opponent did not 
change his position, and no vee judicata aa to 
the enastment, under whieh the proceedings 
were taking plase, when the Court gava no 
jadiaial desision, and it is not olear that in 
it its implied suggestion or petitioner in his 
eomplianee therewith drew any distinstion 
between a final dearee and an order absolute. 


The  prinsiple above referred to was 
stated in a desision to whieh I was a party, 
Tirumalatsamz Naidu v. Subramaniam Ohetitar 
(4), with referenee to section 6, Aet X"of 
1497, and Oolonial Sugar Refining Oo. v. 
Irving (1), and it has not been shown 
that it ison sny ground inapplicable to the? 
fasta before us It is the basis of the judg- 
ments in Konstlla v. Ishri Singh (5) and in 
Krishna Bor v. Ranamoyt Debi (6), whieh 
was followed by this Court in Singaravelu 
Pillai v. Sanihana Krishna Mudaliar (7), that 
desision again being followed in Natesa 
Ud: yan v. Annasami Udayan (8), althongh 
Bisseshur Sanamat v. Jasoda Lal Chowdhury 
(2), relied on here by respondents, was sited, 
In ihe last mentioned care Jenkins, O. J., 
doubted tha eorrestness of Konstlla v. Ishri 
Singh (5) and held, bo doubt in sonnestion 
with sestion 42 but without qualifisation ex. 
preesed, that the Oode of 1908 eame into 
forse subject to no general saving of existing 
rights with referenee to the express provi- 
sion for the saving of existing rights of 
appeal, the interval between the date of ita 
enactment and that fixed by seation 1 for its 
operation, and the admission of the party’s 
Vakil that he was applying under if. The 
last ground of desision is not available in the 
present ease, and with all raspest the 
adequaey of the others may be doubted. 

To deal with them generally, it is a funda- 


(4) 45 Ind. Cas. 109; 40 M. 1008. 

(b. 6 Ind. Cas. 188; 82 A. 499; 7 A. L. T. 420, 

(6; 29 Ind. Cas. 120; 19 C. W. N, 470 & 619, 
^ (7) 81 Ind. Oas 9; (1916) M. W, N. 641. 

(S, 34 Ind. Cas. 756; 3 L, W. 4603, 
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mental rule, when vested rights are, as here 
in question, that no Statute shall be eonstrued, 
so as to have a restrospestive operation, 
unless sueh a sonstruetion is required plainly 
by its language, Maxwell on Interpretation 
of Statutes, 3rd Edition, pages 298-299; and 
it is not possible to hold that the mere ime 
plieafions relied on fulfill this requirement, 
No doubt there is in seetion 154 an express 
saving of pending rights of appeal. But the 
application of the maxim " Ezpressío unius eat 
exclusio aliérius? ig, with all deference, unsafe 
in aneh asses. Mollwo, March & Oo. v. Court 
-of Wards (9) and Shrewsbury v. Scott (10). 
And as regards the meeond consideration, 
above referred to, if has not been shown 
-that the postponement of the operation of a 
Statute has been resognised by any sourse 
of authority as relevant in this eonnestion. 
It would, it seems to me, be unsafe in the 
.ontreme to attempt inferenes from sueh data 
as to the intention of the Legislature and to 
estimate the probability that a partieular 
einterval.did or did not involve a general 
intention to give retrospective effest in all, 
or any pariieular slasses of oases. Forin a 
ease such as that before us, the six months 
allowed, even if it were not, as it probably 
would be, redused fo four by the interven- 
tion of the vaeation, might easily be too 
little for the eompletion of sontested sale 
prceeedings; and if is useless to,reply that 
six months would afford reasonable time for 
‘all that would be nesessary for the making 
of an application; beeause, no  exesution 
. being possible after. the date of the 
change in the law, it would be necessary 
that the proseedings should be completed, 
rot merely initiated, before that date arrived. 
It is not possible to assume that the Legis. 
lature had in mind the prastieal diffieulties 
and loeal considerations, whieh would arise. 
I would, therefore, follow the general rule 
above referred to and the eourse of authority 
in this Court, and hold that the proeeedings 
throughout were regulated by the Transfer 
of Property Ast, and that the petitioner was 
entitled to exesution until 20th February 
1917, and, therefore, on 23rd August 1915, 
when the applisation by the 4th respondent 
next relied on was made, The purport of 
that applieation has already been given. 

(9) (1872) 4 P..O. 419 at p. 488. * * 

(10) (1859) 6 C. B. (N. =.) 1 at p. 81; 29 L. J. C. P. 
84 6 Jur. (xfs ) 452; 14] HB, B, 850; 120 R, R, ], 
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The lower Courts no doubt bave not referred 
to it, Buton the view they took it was not 
nesessary for them to do co, and it was relied 
on unambiguously by petitioner as a starting 
point for limitation in bis petition. In para- 
graphs 1; 2 and 4 of the applisation . the 
suit properties are referred to as bound by 
the deeree and 4th respondent’s indebted- 
ners and liability to the exeeution are ae- 
knowledged. It is not suggested that any 
fast ean be proved to mitigate the eífeet of 
there statements, and there is, therefore, no 
reason for refusing at onse to apply seetion 19 
of the Limitation Aet, 

The deeision of the lower Court must, 
therefore, be set aside and the petition must 
be remanded for re-admission by the Subordi- 
nate Judge and disposed of on its merits, the 
appeal being allowed. Costs as between 4th 
respondent and petitioner to date here and 
in the lower Court will follow the result and 
be provided for in the order to be passed. 
As between the legal representative of the 
judgment: debtor and appellant there will be 
no order as to eosts. 

Sx8HAGIRI Alvar, J,—'lhe deeree under 
exesution was passed on the 25th September 
1907, The six months’ time fixed for pay- 
ment expired on the 25th Marsh 1908. An 


eappeal was preferred against the desree; it 


was dismissed on the 23rd February 1911. 
An application for exesution was made to 
the Court of first instanee on the 20th 
February 1914, whieh alaimed, among other 
reliefs, the passing of a final deeree. That 
Court returned the papers to the applicant, 
as it wanted information whether a final 
deeree had been passed ard if not, under 
what provision of law the applisant was 
entitled to apply for exesution. A month 
later the applieation was re-presented along 
with an independent application for a final 
deeree, Both the applications were rejected 
on the lst August 1914, beeause eertain form. 
alities were not somplied with. On 8rd 
Mareh 1915, the present 4th respondent, 
who purehased the equity of redemption 
during the pendeney of the suit, paid a 
sum of Rs. 8,000 towards the deeree, 
He applied in August 1915 for satisfastion 
being entered pro tanto and in that applieation 
stated that under his sale deed, he was ' 
dirested to pay the deeree amount. Satisfae- 
tion was resorded on the 28rd August 1915, 
The present spplisation for exeeution was 
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made on the 16th January 1918. 

The Subordinate Jadge held that it was 
barred by limitation, Hense this appeal 

Mr, Venkatarama Sastriar for the Appellant 
eontended that to the desree under exeau- 
tion, the provisions of Order XXXIV of the 
Civil Prosedure Code have no applisation. 
There is some differeneea of opinion in this 
Court, when the deeree is passed under the 
Transfer of Property Aot, but the time fixed 
for payment asernes after the Civil Prosedure 
Code had eome into foree, whether the 
prosedure provided by the Ast or the 
one provided by the Code should be fol. 
lowed. But there is no differense where the 
date of the deeree as well as the date fixed 
for payment were before the Code same into 
foree. Mr. Muthiah Maudaliar, for the Re- 
spondent, relied upon Besseshur Sanamai v. 
Jasoda Lal Ohowdhury (2) for the view that 
if exesution is started after the Code, the 
Ast has no applieation. Although that 
decision has not been followed by Oldfield 
and Sadasiva.Aiyar, JJ., in Natesa Udayan v. 
Annasamt Udayan (8) still, having regard to 
the high authority of Sir Lawrenee Jenkins, 
1 shall examine it onee again, 

In that ease, the question was whether the 
limitation provided by seetion 48 of the 
Civil Proeedure Code governs deerees passed 
under the Transfer of Property Ast. The 
learned Chief Justise first pointed out that, 
as the appliestion under the Aet has been 
dismissed, the application after the Code 
eannot be regarded as a continuation of the 
previous applisation. Then he proseeded to 
eonsider whether the limitation referred to 
in sestion 43 was inapplicable to the desree. 


He referred to the soneession made before him 


that the application was under the Code. On 
that asonsession, he held that it was not 
permissible toa suitor applying under the 
Code to get round seetion 48. If I may say 
so with respeot, I entirely aeoept this view. 
Some reasons have been given for the eon: 
elusion whieh I see no nesessity for eanvas- 
sing. That eonelusion in no way supports 
the proposition suggested by the learned Vakil 
for the respondent. The learned  Ohief 
Justice did got, as I understand him, say that 
there eannot be a vested right to apply under 
a repealed law, as there is for filing a suit or 
for preferring an appeal. The observatiors 
of Lord Masnaghtenin Colontal Sugar Refining 
Co, v. Ireing (1) sre géneral aud -would 
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apply equally to the right to apply as well 
as to the right to appeal, In Tirumalatsams 
Naidu v. Subramaniam Ohetttar (4) it was 
held by this Court that a right of suit was 
preserved notwithatanding a shange in the 
law. In Krishna Bar v, Ranamoyt Debi (6), 
whieh was desided after Biseseshur Sanamat 
v. Jasoda Lal Ohowdhury (2), it was held 
that a vested right to apply was not taken 
away by the passing of a new Asat, 

In my opinion, therefore, the view taken 
in Madras, that the right to apply in a parti. 
sular manner whish the party possessed undsr 
the Transfer of Property Aet is not taken 
away by the mere faet that the desres ia put 
into exeeution after the Code had come into 
fores, is eorrest, Mr. Muthiah Mudaliar sug. 
gested another distinetion, namely, that if 
the very first attempt to exsente the deeree 
is made under the Code, then it is the Code 
whish regulates the prosedure and noé the 
Aet; and he argued that all the Madras 
desisions, namely, Muhammad Husain Saib v. 
Abdul Karim Saib (3), Natesa Udayan v. Anne. 
samt Udayan (£), Singaravelu Pillai v. Sam. 
ihana Krishna Mudaltar (7), exeepting Subba. 
lakshimt Ammal v. Ramalinga Ohetty (11), 
were not opposed to this eontention. I fail 
to see on what principle sueh differentiation 
ean be made. The real question is whether 
the deeree, whieh was exesutable without 
obtaining a final desree under the Ast, shanges 
its oharaster when the Oode somes into 
forse ; and whether as a result of it, parties 
are sompelled to regard an exesutable desrae 
asa preliminary deeree. In my opinion such a 
eonolusion ig not warranted by Order XX ZIV 
of the Code. I shall now proeeed to dissuss 
the other questions. 

The next question whieh was argued with 
great insistenes on both sides was whether 
it is the Gate of the appellate desree or that 
of the deeree of the first Court that should 
be taken into aseonnt in deeiding whether the 
Ast governs the applisatian or the Code. , 
There are authorities for both the sontentions, 
but having.regard to the resent desision of 
the Judisial Committee in Hukum Ohand Boid 


y. Pirthi Ohand Lal (12) I do not think 


(11) 48 Ind. Cas, 298; 35 M. L. J. 552; (1918) 
M. W.N.792, 8 L. W.620; 24M. L. T. 486; 42 


M. 62. 
(12). 50 Ind. Cas. 444; 46 C. 670; 17 A. L. J. 614; 


36 M. L. J.°657; 23 C. W. N, 721; 21 Bom. L. R, 
632, (1919) M. W. N. 258; 30 0, L. J, 71; 26 M. L. 
T, 181; 10 D. W. 416; 46 I. 4.62 (P. C.), 
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that the earliar desisions need be dimeussed 
very fully. In that ease, there was a sconsi- 
dered pronounsement by the Privy Council. 
Ido not sgree in the least with the sug- 
gestion of Mr. Muthiah Mudaliar that it was 
an obtter dictum. In the early portion, their 
Lordships say definitely that, although it ig 
open tő question whether. Artiele 97 of tha 
Limitation Ast is applisable, they would 
decide the oase on the asaumption that it was 
that Artiele that governed the ease. In the 
argument of*Oounse), the question was dis- 
tinatly raised whether the right to refund, 
arose.on the passing of the decree of the 
Court of first -instanee or on the passing of 
the deares of the Appellate Court, .Their 
Lordships point out, whatever may be the 
view. under other systems of law, in India 
à deoree, notwithstanding that. there is an 
appeal, is enforceable ; and . it may be that 
a lange number of Indian enses will haye to 
be resonsidered iu the light of this judgment; 
but.there ean be no doubt that we cannot 
disregard the deoision as an obiter dictum. 
Moreoyer, if we turn to Order XX, rnle 11, 
of the Civil Prosedure Code, itis clear that 
the deeree of the Court to, be exeonted in the 
desree of the Court of first instance, Clause 
(c) speaks of the date of the decree, Clause (d) 
refers to the question whether any appeal hag 
been preferred from the decree. Thess two 
ela ages suggest that the deoree under qxeoution 
is the deoree of the Court of first instanse. 

Similarly Artisle 182 of the Limitation 
Ast, by the language of elause (2), impliedly 
suggests that if is the desraee of the first Court 
that is really pui into exeaution, although the 
starting point for limitation will be the date 
of the appellate deoree, I am, therefore, of 
opinion that on the language of these two 
Acts and on the judgment of the Jadioial 
Committee, the exesutability of a desree ig 
to be judged with reference to the first Court’s 
deoree, and not with referenae to the deoree 
, of the Appellate Court, It follows, therefore, 
" that it is, the law which was in forse when 
the first Oonrt’s desree was passed that 
governs its s exesntability, 

I sball now refer to a few of the sasés relied 
on for the sontrary view. Abdul Maitd v. 
Jawahir Lal (13), which is a judgment of the 


(13) 28 Ind. Cas. 649; 66° A. 860; 12 A e l4 J. 
6'4; 16 Bom L. R. 896; 18 C. W. N. 933919 C. L. J, 


626, 27 M. L. J. 17; (1914) M. W. N, 485; '16 M, L. 


T, 44; 1 L, W, 488 (P. O.). 


INDIAN OASŇĖ, " 


[1921 


Privy Couneil, does not affeot this. question, 
There the appeal to the Privy Oounsil 
was -withdrawn without further. pro- 
sesution, Their Lordships held. that -on 
this withdrawal no "order of the Counsil" 
was passed whioh would attract Artiola, 
183 of the Limitation Aot, The inferémsa 
sought to be drawn from this judgment 
ia wholly beside the point, Batuk Nath, 
v. Munni Der (14) ia another desision to 
the same effeat. Cholapp: Gatrinna Sanna, 
v. Bamohandra Anna Pat (15), whieh 
enunsiates that the liability of the 
surety oan be enforeed within three yenrü 
of the passing of the appellate deereo, is. 
in aesordanas with the view taken by the, 
Judieial Committee in Raghubar Síngh. 
v. Jai Indra Bahadur Singh (16)' that. 
the liability of the surety extends to the 
passing of the final deerea in the suit for 
whieh he stood surety, Sheosagar Singh. - 
v. Sitaram Singh (17) related to the ques- 
tion whether the finding of a lower Oourt, 
not eonourred in by. the Appellate Court, 
will operate as res judicata. It was pointed 
out that for tha purpose of res judicata, 
the finding of the firat Court must be 
deemed to have been superseded by the 
finding of the Appellate Court. I fail to. 
sap how this affests the present question. The. 
same observations apply to Abdullah Asghar 
Ali Khan v. Ganesh Dass (18). The desisions 
of this Court in Kristnama Ohariar v. Mangam- 
mal (19), in Manavikraman vy. Unntappan 
(20) and in Arayil Kali Amma v. Sankaran. 
Nambudripad (21) do not direstly deal with 
the point we have to deside. Some of 


(14) 23 Ind. Cas. 614, 80 A. 284; 18 C. W, N. 
740; 12 A. L. J. 666; 190 L. J. 574 16 Bom, L, 
R. 360; 37 M. L.J. l; 16 M. L. T. 1; LL. W. 729; 
(1914, M. W. N, 437; 41 1. A. 104 (P. Q.) 

a 53 Ind. Cas, 187; 44 B 84 ot Bou L. R, 
881 

(16) 65 Ind Cas, 550; 46 I. A. 229 22 0. C. 212), 
6 O. L. J. 682; 38 M. L. J. 302; 18 A. L. J. 263; 22 
Bom L, ER 521; 42 A. 168; 13 L. W. 82 (P. C.). 

(17) 24 C. 616 (P.0.; 24 I. A 50; 10. W. N^ 
237; 7 Sar. P. C. J, 124; 12 Ind. Dec. (N. 8) 1079. e 

(18) 42 Ind. Cas, 959; 45 CO. 419, 128 P. W. R, 
1917; 22 M. L. T 454; 22 O. W. N. 121; 3 P. L 
W., 881; 26 C. L. J, 568; 15 A. L.J. 889; 19 Bom, 
L. R. 972; 34 M. L, J. 19; 7 L, W. 092, 1833 P. L, 

(19) 6 M. 91. e 

(20) 16 M. 170; 2 M, L.J. 23; 5 Ind, Deo, (x. s.) 
4^8 

E 5 Ind. Cas, 420; 34 M, 292; 7 M. L. T, 115; 
20 M, L. J, 847; (19.0, M. W. N, O16. i 
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them msy have to "he resonsidered in the 
light of Hukum Ohand Boid v. Pirthichand Lal 
(12), *The Article applicable to the present 
eace ic, therefore, Article 182, and not Artiele 
181, . 

Mr. Muthiah Mudaliar next sontended 
thatethe applieation is barred by limitation, 
even if Artiele 182 applied. His argument 
was that as the last applieation prior to 
the present one was made on the 2.th 
February 1914, the present one, made three 
years after, was barred by limitation, 
The answer to thig is that under Artiale 
182, elause (2), of the Limitation Aet, the 
Btarting point for limitation is the date 
of-the appellate desree, namely, the 23rd 
Febrüary 1911 and that, therefore, the first 
appliéation was iri time. 

It was next eontended that as the 4th res- 
pondent was not a party to the suit or appeal, 
the applieation against him was barred. He 
purehased pendente lite and it is well 
settled that anything done against the 
party on resord will affeet sueh a purehaser. 
The; prineiple of  Velaysdam  Fillai v. 
Vatthyalingam Pille$ (22) governs this ease. 
Moreover, in his application the 4th re- 
spondent distinetly stated that he was 
authorised to pay the debt, Uuder seotion 
146 of the Civil Prosedure Code any pro. 
«ceding sommenced against the party can Le 
eontinned against the person who elaims under 
that party. In  Sitaramastamy v, Dulla 
Lakshmi Narasamma (23), this provision was 
applied in favonr of a mortgagee under the 
original party to the suit. In my opinion 
a purehaser pendente lite is affested by tke 
proe&edings sommensed against the party 
on reeord. See also Bradshaw v. Widdrington 
(24) and Lacey, Inre, Howard v. Lightfoot 
(25). ' a i 

It was next argued that as between the 
20th February 1914 and the 16th January 
1918 there wero no proceedings taken by 
the deoree-holder, the applieation was barred 
by limitation. As was stated.in the opening, 
there was an applisation to reecrd ‘satis- 
faetion by the 4th'respondent. In Jotindra 
Kumar Dass v. Gagan Ohandra Pal (26)it was 

(22) 17 Ind. Cas. 619; 12 M. D. T. 810; 24 M. D 


(28) 48 Ind. Cas. 840; 41 M. 510; 8 L. W 21. 

(24) (1902) 2 Ch. 430; 71 L. J, Ch. 627; 88 L. T. 
128; FO W. R. 561. 

($5) (1907) 1 Ch. 380; 76 L. J. Ch, 316; 96 L, T, 808, 

(26) 45 Ind. Cas, 903; 46 0, 22, ` 


INDIAN OASES, 


985 


- 
* 
® 


held that payment by a  judgment.debtor 
will be regarded as a step-in-aid of exe- 
cution, Ses also Pacharaj:Nyahkalehand v. 
Babaji Tukaram (27), Apart from these autho- 
rities I am elear that the payment by the 
4th respondent somes within both see- 
tion 19 and sestion <0 of the Limitation 
Ast, vide Pamulapati Venkotakrishniah v. 
Kondamudi  Subbarayudu (28) and Domi 
Lal Sahu v. Roshan Dobay (29), The appli- 
sation for entering up satisfaction contains - 
an asknowledgment of liability so ag to 
attract sestion 19 and the payfuent made 
by him, whieh aceording to him wag 
authorised and direated by the judgment- 
debtor, i» within sestion 20 of the Limi- 
tation Act. I am, therefore, of opinion that 
there is no bar of limitation against the 
4th respondent. The deeision of the lower 
Court must, therefore, be reversed and the 
exeeution applieation must be restored to 
file and be proseeded with aecording eto 
law. As regards the legal representativa. 
of the judgment-debtor, I do not think 
there is any question of limitation, bui. 
as no personal decree is sought against: 
him and as he is not in possession of aby 
of the properties inoluded in the mortgage: 
deeree, no relief ean be given against him 
There will be no order as to aosts in bis 
favour or against him. 

M, C. P, 

a Appeal allówed, 

" en 2l Ind, Cas. 407; 38 B, 47; 15 Bom, L, R, 

(28) 86 Ind, Cas. 240, 40 M, 698, 


N. £56; 3 L. W. 676, 
(29) 88 C, 1278; 11 Ù. W. N. 107. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT.. 
Second Civi, Appgan No. 55 oF+1 920, 
« dune 25, 1920, °. 
Present : —Mr, Wazir Hasan, A. J. O. 
BISHESH WAR—Daraypanr— 
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Qontract yoid—Both parties gung 


of breaking law 
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—In pari delicto potior est conditio possidentis, 
applicability of. "T 
An exohange of plots held by the parties as 
tenants-at-will is void, but asin effecting such an 
exchange both parties become guilty of breaking 
the law, the maxim in pari delicto potior est conditio 
possidentis becomes applicable to sucha case and 


the Court will help neither party and let the estate 


remain where it falls, 


Appeal from tha desree of the Subordinate 
Judge, Gonda, dated the 9th December 1919, 
eonfirming the ‘decrees of the Munsif, Gonda, 
dated the 1st September 1919, 


Pandit Manohar Lal Tewari, for the Appel- 
lant. p ; 
Syed Ali Mohammad, for the Respondent. 


. JUDGMENT.—The respondent brought 
the suit ontof which this appeal has arisen 
for possession of : plot No, 591 and for Rs, 20 
damages, on the ground that he had been 
forcibly dispossessed by the appellant, The 
main plea in defense, with whieh Iam now 
sonserned in this appeal, was raised in 
paragraph 8 of the: defendant's written 
statement. His esse was that the plot in suit 
had eome into his possession under an agree- 
ment between him and the respondent, by 
means of whieh he, the defendant, had 
gurrendered his own plot No. 263 to the 
plaintiff, and that.sinee this exehange the 
parties hava been -in possession of their 
respestive plots. This happened in the year 
13.8 Fasli. Both the Courts below have 
found this plea of the defendant as good in 
faets, and in sesond appeal the finding of the 
lower Appellate Oourt on this point is eonelu- 
sive, but the respondent’s suit has been deereed 
by both the Courts on the ground that the 
exehange was void ab initio, beeause it had 
the effeet of transferring from one party to 
another tenaney rights in the plots which 
they respeetively possessed. 

It is ‘admitted before me by Both the 
parties that these plots were held by them 
merely as tenants at-will. . This being so, 


„it is elear that the transfer or exehange 


whieh the plaintiff and the defendant made 
between fhemselves is void. But éhis finding 
is not sufficient to .entitle the plaintiff to 
a deeree in ejeetment. : Both the parties have 
broken the law and under the eireumstaneen, 
the maxim in part delicto, potior est conditio 
possidentis | applies. l 
neither party and let the estate remain where 
it. falls, . .- — Ste rate ene a 
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I allow the appeal, set aside the deeres of 
the Courts below and ‘dismiss the plaintiff's 
suit with sosts in‘all the Courts. p 

Appeal allowed. 


ps 
t 


| 
MADRAS HIGH COURT, 
-Oivit Aprea No. 371 or 1919, | A 
MEL. September 22, 1920, | 
Present :—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Sadasiva Aiyar, 
BATOHU OHINNA VENKATARAYUDU 
" AND OTHERS—Derenpants. Nos. 3 TO 5. 
—~APPELLANTS — 
eo.  verstis l 
DUVVURI RAMAMURTHI AND OTAERS 
. = Derenpanrs Nos, 1l AND 2anp `< 


PLAINTIFE3— RESPONDENTS. 
“Madras Survey and Boundaries Act (IV of 1897), 
sz. 11, 12, 18—Order of Survey Officer, how far 


The order of a Suryey Officer in a boundary case 
upder section 12 (8) of the Madras Survey and Boun- 
daries Act is final only in the sense that there can be 
no farther dispute about the boundary fixed by. 
him, ie.,.the. boundary that has to go into the 
Survey. But it does not preclude the land-owners 
altogether from afterwards disputing the cor. 
P EH of the boundary in a Court of Law. [p. 988, 
COl. á. . 

- Appeal against the deeree of the Court 
of the Subordinate Judge, Cosonada, dated 
the Ist August 1919, in Original Suit No, 25 
of 19 6. "HN ; 

FAOTS appear from the judgment. 

Mr. T. Prakasam, for the Appellants,— 
Under seetion 12 (3) of the Madras Survey 
and Boundaries Act the order of the Survey 
Offieer fixing the boundaries is final and eannot. 
be disputed. There is an appeal from the 
order, and that is all, Muthtrulands Poosarte 
v. Sethurama Aigar (1). 

' Messrs. S. Srinivasa Atyangar, V, Ramadoss 
and A. Krishnaswamt Áiyar, for the Respond. 
ents.— The Full Beneh desision in Muthtruland: 
Poosart v. Sethurama Atyar (1) does not limit 

(1) 50 Ind. Oas. 43; 36 M. L. J. 860; 9 L. W. 
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- Val. LXI] . 


the effect of the expression ‘final’ in section 
12 (3) It sannot be that under no 
wireumstanees eould the land-owner question 
the correstness of the Survey Offieer’s finding. 
Where a party was absent at. the Survey 
and the opposite party pointed out wrong 
boftindaries and the Survey Offiser acespted 
them, it will be extremely hard that the 
negligence of the party should operate to 
his disadvantage and that, under sush 
eireumstanses, the order should be treated 
as sonelusive, | 


JUDGMENT,.— This is an appeal from 
a deeres giving the plaintiff, the Zemindar 
of Pittapur, & deslaration that the suit 
lands are, his jeroyi?$ lands and not the 
inam lands of the first defendant. The 
first defendant had inam lands in this 
village and the Inam Register, Exhibit P, 
shows that his family had an extent of 
about five aeres of land of whieh he had 
parted with three acres, leaving him entitled 
to about two aeres, The next thing that we 
know is that, in 1891, he took jeroytii 
lands from the Zemindar under two patias 
numbered as 65 and 92, and he retained 
the lands under these patias until 1898 
when he relinquished them under Exhibits B 
and B.1, and they were forthwith applied for 
by the second defendant under Exhibit? O 
and C-l and were re-granted to him under 
Exhibit E, These Exhibits show that what 
was granted to the first defendant under 
„patta No. 65 was Kh, 55-0 or about 42 
asres and under patta No, 92 Kh. 1-19.0 or 
abont 16 aeres, £. e., 58 aeres in all, It is very 
remarkable that immediately after this we 
find the first defendant, under a doeument 
on which Mr. Prakasam has relied, pur. 
porting to mortgage inam lands of 24 
asres. Às we have said, the whole family 
inam of the first defendant was only five 
asros, of*whieh he retained only two 
aeres, How that swelled to 24 aeres 
in 1891 is not explained, and this, far 
‘from helping the defendants’ sase, lends 
support to the plaintiff's oase that the first 
defendant had entered into an ingenious 
seheme of transferring or getting the jeroyits 
lands, whieh he had taken from the Zemin 
dar in that village, eonverted into nam 
lande and treating them as if they were 
held under his inam grant. 

Then we some to what Las been ealled 


f 
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water rate Government Survey in 1895, 
when the Government dirested a Survey 
with the view of fixing what was the 
proper amount due for what is known 
as mamool wet In that Survey, the first 
defendant's tnams are Nos. 306 and 334, and 
we find that the result of that Survey was that 
survey No, 306 increased in area from 1:25 to 
11-20 and old Survey No. 334 inereased 
from 70 sents to 29:48, For this inerease 
no plausible explanation h&a been suggested, 
and the only inferenee seems to be that 
this was the result of some maehination 
on the part of the first defendant, as we 
have said, to eonvert part of the Zemindari 
lands into his own tnam lande, aud that this 
was his objeet is also the inferenee arising 
from what happened later, He purported 
in 1898, under the doeuments whieh woe 
have already mentioned, to relinquish the 
lands to the Zemindar and aa part of the 
Same arrangement, the seeond defendant 
took them, but there is some avidenes 
that the first defendant eontinued to eultivate 
them. Be that as it may, whether the 
firet defendant or the sesond defendant enl. 
tivated them, we find that all along they 
have been paying, under their pattas Nos, 65 
and 92, the cist reserved by these gattas, 
although under patta No, 65 the result 
of the survey was to show that it ineluded 
only 13:35 seres and although under patta 
No, 92 only two aeres 20 eents are now 
irased. See Exhibit G. Part of the land 
whieh is mentioned in Exhibit ( has not 
been traseable at all. Exhibit G is a 
patta of the yedr 1910, and it would have 
been more satisfactory if we had the patta 
for the year 1:98 or earlier. We think 
that the inference arising is that there 
was an -inerease in the first defendant's 
inam for whieh there is no satisfastory 
explanation at all, and the inferenes is 
irresistible that it must have been brought 
about by the first defendant taking advantage 
of the faot that in 1891 he besame tho 
tenant of the Zemindar's jeroyiti lands in 
the village under his pattas Nos» G5 and 92. 
Mr, Prakasam has referred us to Exhibit 
15-0 whieh is paita No. 48 off 1914, to 
whieh he sought to trase some of the lands 
whieh are missing from other pattas; but 
we are not satisfied that they have been 
iraeed.* And here again it would be ex. 
eeedingly important: to- have not the patía 
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of the year 1914 but the paiia of 1898 or 
earlier. 

On the whole we ses no reason to 
differ from the eonolusion of the Subordinate 
Judge that there has been a wrongful trans. 
fer by the first defendant of the jeroytit lands 
held ‘by him in the Zemindari to his 
inam lends in the same village. The Sub. 
ordinate Judge has given the plaintiff a 
deslaratory deeree for the whole extent 
of the lands .elaimed by him, and it is 
admitted that he has failed to make any al- 
lowanee to the extent of the inam lands in 
the village, | whieh, the first defendant un- 
doubtedly is entitled to. The question then 
is whab' is the inam area to whieh he 
should be held entitled. As we have said, 
the whole area of his family inam was 
shown in the Inam Register, Exhibit P, a8 
about five aeres, of whieh he retained two 
aeres, There is some evidenee given by 
the .Karnam that his family was eultivating 
for ‘a long time I3 aeres and it is, of 
course possible that there has been some 
eneroashment for some time. On the whole, 
we have some to the eonolusion that, 
making a liberal allowance in favour of 
the first defendant, the plaintiff is entitled 
to a deelaration that Survey No. 298 eon. 
sisting of 29-48 eonstitutes his jeroytti lands, 

Objestion was taken by Mr, Prakasam 
that the boundaries are sonslusive under 
gestion 12, sub.sestion 3 of the Survey Aet. 
We. were at first eonsiderably impressed 
by that objeetion, We see, however, that 
the Fall Beneh in Muthtrulandt Poosart v. 
Sethurama Iyer (1) limited themselves to 
deciding that the decision by the Survey 
Offiser in the boundary eases was eon- 
elusive under sestion 13 only where there 
has been a dispute, and they said nothing 
about the effeet of the word ‘final’ in 
sestion 12, sub-sestion 3. Sestions. li*and 12 
deal also ‘with eases when there is no dispute 
at all about the boundaries and eases 
where the registered owners do not take 
fhe trouble to go and point them out, 
and those gestions c direst that, in snah eases 
where there is no dipala, the Survey 
Offieer is to fix the boundary as pointed 
ont and where parties do not attend, he 
ia to lix the boundaries as best as he may from 
the resords, and his order fixing the 
boundaries is to be notified to the.parties 
interested, and they have a right to appeal 
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and if they do not appel or if. the appeal 
is desided against them, then the original 
order or order in the appeal is to be 
final under sestion 12, sub- seation 8. „On 
& further consideration of the matter," we 
think that sufficient effect is given fo “that 
provision ky holding it to mean that 
there ean be no further dispute ‘about the 
boundary, that is, the boundary. that. has 
to go intothe Survey. But it seema to be 
going too far toesy that that boundary ia 
to be binding for &ll purposes so that ig 
cannot be questioned by either. of. the 
parties. In the present sase it looks as 
if there had been sarclessness at least on 
the prat of the Zemindar’s agents. in 
allowing the boundary to bo settled in 
this way. It. would be hard that A 
boundary of that sort should be made 
sonslusiye upon a party who negleeted t9 
attend and whose negleet had been taken 
advantage of by the other Bide to point 
out tbe wrong boundaries. But, however 
that may be, we think that it is suffisient 
to hold that the effest of sestion 12, ub. 
gestion 3, ia to make the boundary final, 
but that it does not go 80 far as to pre. 
elude the land.owners ` altogether from 
afterwards disputing the sorrestness of the 
boundary in a Oourt of Law, That aleg 
seema to have been the view taken in 
some of the unreported cases to whieh 
we have been referred, 

Another question was raised by, Mr. 
Prakasam who appears for defendants Nos. 3 
to 5, who are mortgagecs from the fire£ 
defendant, as to their mortgage We sre 
not eoneerned to deside anything in "this 
eace about their rights against fhe mort- 
gagor, the Srst defendant and those slaiming 
through or under him. 

The appeal will in part be allowed and 
ihe deeree must be modified aeeordirigly. 
The appellants must pay the gosts of the 
plaintiff —third respondent, l 


M, C. P, 
Appeal parily allowed; 
Decree modified, 
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, PATNA HIGH COURT. 
Civi, Revierox No. 173 or 1920. 
February 8, 1921. 
Present ; — Mr. Justice Das and 
Mr. Juatiee Boas, 

MAHARAJAH BAHALUR or REWA— 

s DEFENDAXT-— APPELLANT 
tersus l 

Bubu SHIYA SARAN LAL—Ptaintirr— 


RESPONDENT, 
Civil Procedure Code (Act V of 1908), e. 86, 
 applicabitity of— Dejendant attaining dignity of Ruling 
Chief pendente lite, effect of— Acquiescence by defend- 
ant—Jurisdiction of Court to try suit. 


Where a defendant attains the dignity of & 
Ruling Chief during the pendency of the suit, the 
provisions of section 66 of the Civil Procedure 
Code become applicable to the suit, so that it 
6annob be continued without the requisite sanction. 
[p. 959, col. 2.] 

There is no bar, however, on the Court itself 
from trying a suit against a Buling Chief; the bar 
is on the party suing, conferring an advantage on the- 
party sued. If the party suing ignores the bar and 
persists in the suit, and tke party sued acquiesces 
in the procedure and proceeds te judgment, the 
judgment cannot afterwards be questioned on the 
ground that the bar was not removed before the 
suit was proceeded with. [p. 989, col. 2.] 

Application against the order of the Subor: 
dinate Judge, Shahabad, dated the 25th June 
1920, 


Messrs, Hasan [mam and H. D. Nandheolyar, 
for the Appellant, i 
' Mesara, Sultan Ahmad, B, B. Lal, S, N, Palit, 
S.M, Mullick and Sont Prasad, for the 
Respondent, 


JUDGMENT, 

Das, J.—This  applieation is diregted 
against the order of the learned Subordinate 
Judge of Shahabad, disallowing the objes- 
tion of the petitioner to the jurisdistion of 
that Court to entertain the suit as against 
him. The petitioner is admittedly a Ruling 
Obief, but also admittedly, at the time of 
the institution of the suit, he was not a 
Ruling Chief, the suit having been instituted 
on the 2nd September 1918 and the petitioner 
» having sueeeeded to the gadd? of Rewa in 
Oetober 1918. It was argued on behalf of 
the petitioner tbat the Court was bound to 
stay its hande, as soon as it was brought 
to its noties that the petitioner had become 
a Ruling Chief; and for this argument, the 
words deliberately adopted by the Legislature 
in seetion £6, Civil Prosedure Code, were 
strongly relied upon by. Mr, Hasan Imam 
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on behalf of the petitioner. On the other 
hand, it was argued, an argument that 
found favour with the learned Subordinate 
Judge, that sestion 86 has no operation if 
the petitioner was not a Ruling Ohief at 
the time of the sommenesment of the suit 
and that, if the Court had  jurisdietion 
to entertain the auit on the 2nd Septem. 
ber 1918, it bas  jurisdietion to proeeed 
with the suit until it passes ita deeree in the 
Buit. 

The material portion of sestion £6 runs as 
follows:— 

"Any sush Prinee or Ohief,,,.;, ssas.. may, 
with the eonsent of the Governor General in 
Couneil, eertified by the signature ofa Seere. 
tary to the Government of Indie, but not 
without sueh sonsent, be sued in any eom. 
petent Court." i 

Now I bave no dcubt whatever thatthe 
werd “tosue” means something more than 
“to institute a enit,” that it in fact includes 
the entire procedure from the issue of sume 
mona up to reeovery of judgment, In my 
view, the petitioner, on attaining the ravk 
of a Ruling Prince,.eould properly objest 
to being sned until the eonsent of the 
Governor-General in Oonnsil was prosured, 
giving the plaintiff liberty to earry on the suit 
to its termination, 

The determination of this point, however, 
does not deside the eate, It will ba 
notised that there is no inherent want of 
jurisdietion in the Court to try thesubject. 
matter of the suit as against the petitioner. 
That jurisdietion, exists and may be properly 
exeroised, if a certain procedure is complied 
with, The seotion confers a privilege on the 
Ruling Chief, whisb, like all privileges, is 
eapable of being waived by the Ruling 
Ohief. What I desire to make elear is that 
there is no bar at all on the Court itself 
from trying the suit eas against a Ruling 
Chief; the bar is on the party aning, eon- 
ferring an advantage on the party sned, 
And there ean be no doubt whatever thaf, 
if the party sning ignores the ber and 
persists in the suit, and the party sued 
aequissees in the prosedure and proceeds to 
judgment, the judgment cannot afterwards 
be questioned on the ground that the bar was 
at aa before the suit was proseeded 
with, | | 

In this ease, the petitioner did challenge 

the -right of the plaintiff to proseed with 
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the suit without obtaining. the aonsent of 
the Governor-General in Council; but the 
question arises, at what stage did he eom- 
plain ? The petitioner attained the rank of 
& Ruling Ohief in Oatober 1918, and on 
the 2nd August 1919, the Politisal Agent 
Baghelkhund, informed the Conrt that the 
petitioner, by the death of his father, had 
. besome the Maharajah of Rewa and enquired 
of it on what authority a suit sould be 
entertained against the petitioner. He drew 
the attention, of the Oourt to sestion 86 
of the Code ‘and asked that it should be 
asted upon. -On  reseiving this letter, the 
Court asked the plaintiff to take the neses- 
sary steps. On the 8th August 1919, the 
plaintiff put in a petition stating that as 
the potitioner was not a Ruling Chief at 
the time the suit.» dalinstituted, the provisions 
of gestion 86 did not apply. The Court 
agreed with this contention, and wrete to 
the Politieal Agent telling him of its deoi. 
sion, Now, the desision of the Subordinate 
Judge may have been right or wrong—in 
my view if waa wrong, but obviously it was 
for the petitioner either to asquiesee in the 
order or to challenge that order in a 
regularly sonstituted applisation to this Court. 
In my view, the steps, whieh he took 
subsequent to the order of the 8th August 
1919, ean only be explained on the hypothesis 
that he aequieseed in the order of that 
date. On the 23rd. February 1920, the 
Politieal Agent wrote to the Court asking 
for a sopy of the plaint filed in the ease, 
On the 25th February .1920, the Court 
sent a eopy of the plaint’ to 'the Politisal 
Agent and intimated to him that he had 
fixed 27th Marsh forthe appearanse of the 
petitioner, On the 15th Mareh the Political 
Agent again wrote to the Court, asking for an 
adjournment of the ease till the 30th April, 
There was no suggestion either in this letter 
or in the previous letter that the petitioner 
meant to sontest the order of the Oourt 
passed on the 8th August 1919. The Oourt 
passed an-order fixing 17th April for filing 
the written statement and taking all necessary 
steps. On the 19th April 1920, the ,Court 
reeeiyed a letter from the Politisal Agent, 
` forwarding a . letter from the President, 
Couneil of Regeney, Rewa, asking for two 
months! time to enable them to take proper 
steps in the case and also to file ¢ written 
statement. In my view, this was a complete 
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aequiseenee in the order of the 8th August 
1919, and left no room for another appli. 
eation to the Court based on sestion 86 of 
the Code, The Court dealt with this appli. 
sation and allowed the petitioner time up 
to the 25th May. On 15th May the Court 
reseived another letter from the Presidfni 
of the Couneil, asking for a further exten. 
Sion of time if the written statement was 
not ready by the 25th May. On the 25th 
May, the Court dealt with this applieation 
and extended the time up to the 25th 
June, Onthe 25th June, the petitioner filed 
his appearance through the Rajah of Rutlam 
as guardian and presented his application, 
whieh resulted in the order sought to be 
revised. So far as the. order sheet of 
the learned Subordinate Judge:shows, the, 
appearance was unsonditional, and not under. 

“protest.” 

In my view, the learned Subordinate Judge 
should have dismissed the  applieation on 
two grounds, first, on the ground that its 
order of the 8th August 1919 operated asa 
bar to a further applisation on the same 
matter on principles analogous to the prin- 
siple of res judicata; and, secondly, on the 


ground that there was a somplete waiver 


on the part of the petitioner of the privilege 
sonferred on him -by seation 86 of the Code. 
THe first point admits of no doubt what: 
ever. The identieal point was raised iu tha 
letter of the Politieal Agent. "The Court 
aeted upon the letter, gave notiea’ to the 
plaintiff, and desided the point against the. 
petitioner. The order was regularly resorded 
in the ordet- sheet, and the Court dirested the 
plaintiff's petition in opposition, together 
with its order of the 8th August 1919, to 
be forwarded to the petitioner. In my 
view, that order is final and operates so as 
to bar further application dealing with the 
same matter. | 

The second point is equally’ slear. As 
I have said before, there is no inherent 
want of jurisdistion in theOocurt to proseed 
with the suit. All that san be said for. 
the petitioner is that, from the day he 
besame & Ruling Ohief, the. proceeding 
against him has been irregular, There are 
authorities for the view that, if a party 
wishes to dissharge a proseeding for irre. 
gularity, he should make his applieation 
before he somplies with it, otherwise he will 
be considered as waiving the irregularity. SQ 
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it has been held th&t ifa defendant wishes 
to take any advantage of any irregularity 
in the issue of the writ of summons or in 
the proceedure, by whieh the suit is som- 
meneed or earried on against him, he should 
not enter an appearance, but should serve 
a notice to the plaintiff to set aside the 
irregularity, though appearanse under protest 
or with notiee of objestion does not preelude 
the defendant from objecting to the jurisdia- 
tion, in the ease before us, with full 
knowledge of the fasts that entitled him 
to make an applieation under  seetion 86 
of the Code, the petitioner made applieation 
after applieation for adjournment to enable 
him to file his written statement. Appli- 
eations for adjournment are applieations in 
the suit, and there was aesordingly an 
appearance by the defendant inthe suit and 
submission to the jurisdietion of the Court 
whish, in my judgment, disentitles him 
from now objesting to the jurisdietion of the 
Court, , l 

- 1 would refuse this application with eosts. 
Hearing fee three gold mo'5urs. 

Ross, J.—I agree. 
Rule discharged, 


MADRAS HiGH COURT. , 
InsoLvexov Petition No. 150 or 1916. 
November 8, 1920. 

Present :— Mr, Justice Kumaraswami Sastriar. 
In the matierof T. A. OHIDAMBARA 
CHETTY AND OTHERS —INSOLVEUTS. 
Presidency Towns Insolvency Act.(III of 1909), 
ss. 4, 86—Judge of High Court sitting im Insolvency 
—Jurisdiction, nature of-—Interpretation of Statutes— 
General Act, whether repeals Special Act, 


A Judge of the High Oourt sitting as an In- 
solvency Oourt under the provisions of the Pre- 
Bidency Towns Insolvency Act exercises Original 


Civil Jurisdiction, and as such is not competent to 


determine questions: asto which the jurisdiction 
of the Civil Courts is ousted by the Madras Estates 
Land Act. [p. 992, cols. 1&2.) . | 
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è 
A General Act should nob be construed as re- 


pealing a special one, which is directed towards wœ 
special object or special class of objects. [p. 992, col, 
2 


FAOTS appear from the judgment. 

Mr. N, Rajagopalan, instructed by Mr. 
A. Kandaswam:, for the ` Garnishees,— Tho 
Insolveney Court has no jurisdietion to 
determine questions as to rent due to a 
land-holder in an estate. Aot III of 1907 is 
a General Aot and sestion 36 of the same 
is overridden by the provisions of gestion 189 
of the Spesial Aot, the Estates Land Aot, 
whieh sonfers jurisdietion in such matters 
on Revenue Courts only. If the matter same 
on Garnishee summons on the Original Side, 
it is clear the Judge would not have jurisdia- 
tion. It was not intended that the Insolvenoy 
Court should take eognizanee of all matters 
in respeet of which jurisdietion is specially 
eonferred on Revenue Courts by Madras 
Ast I of 1908. 


Mr. R. N. Atyanger, instructed by Mr, 
V. Varadaraja Mudaliar, for the Offiaial 
Acrsignee.— The High Court in ita Insolyeney 
Juriediotion has power generally to deter- 
mine slaims to the estates of insolvents, 
and debts due to insolyent proprietors are 
not exeepted. 


JUDGMENT.—These are Garnishee sum: 
monses taken ont by the Offieial Assignee, 
olaiming from the Garnishees, kiet due by 
them for various Faslis from 1918 to 1328. 


‘Several defenees were raissd, one of them 


being that the Court has no jurisdistion, 
alaima for rent in respeet of estates being 
exelusively triable by Revenue Courts, Ses- 
tion 189 of the Estates Land Aet enasts that 
no Civil Court, in the exereise of its Original 
jurisdietion, shall take eognizanee of any 
dispute or matter in respeet of whioh a suit 
or applieation might be brought or made 
before a "Colleetor or Revenue Offüser in 
respeot of suits and applisations speeified in 
Parts A and B of the Sehedule of the Act, 
A suit for rent is inelnded in Bart A (Item 8), 
If the present elaim was by way of Garnishee 
summons on dhe Original Side of the High 
Court, it is elear that it would not lie, bnt 
the question is whether a ,Judge exersising 
jurisdistion under the provisions of the 
Presidenoy Towns Insolveney Aet is exereis. 
ing Original Jurisdietion. Sestion 4 of the 
Insolyéneye Aet enacts that all matters, in 
respest of whieh jurisdietion is given by the 
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-Ket, shall be ordinarily transacted and 
disposed of by or under the direstions of one 
‘of the Judges of the Court whom the Chief 
Justice from time to time assigns as a Judge 
for that purpose. Seation 8 (2)(5) direets that 
appeals from an order of any sush Judge 
shall lie in the same way and be subjest to 
the same provisions as an sppeal from an 
orde made by & Judge in the exereise of 
the Ordinary Original Civil Jurisdietion . of 
the High Court. Sestion 36, whieh deals 
.with Garnishee proseedings, provides that 
‘orders made against the Garnishees shall be 
executed in the same manner as deorees for 
the payment or delivery of property under 
the Code of Civil Prosedure, and seetion 37 
gives the same power to issue sommiassions 
and letters of request as it has for the 
examination of witnesses under the Code of 
Civil Proeedure. Seetion 90 provides that in 
all proseedings under the Ast the Court shall 
have like powers and follow the like prosa- 
dure as it has and follows ir the exereise of 
its Ordinary Original Civil Juriadietion, as 
e pointed out by their Lordships of the Privy 
Counail in Oandas Narrondas, In the matter of, 
‘Navivahu v. O. A. Tarner (1), Seetions 11 
to 18 of the Royal Charter are a group of 
elauses headed Civil Jurisdietion of the High 
Court. Olanse 18, after stating that. the 
Court for relief of Insolvent Debtors shall be 
held before one of the Judges of the High 


Court and that the said High Court or any. 


Judge thereof Shall have and exersise with- 
in the Presidensy of Madras sueh powers and 
authority with respest to Original and 
Appellate Jurisdictions add otherwise as are 
constituted by the law relating to Insolvent 
Debtors in India (sic). The slause slearly 
speaks of Original J urisdietion of tbe Judge in 
Insolveney.. I am of opinion that the Juige 
sitting in the Insolveney Oesurt exercises 
Original Civil Jarisdistion, I do” not think 
that the provisions of sestion 36 of the 
Insolveney . Ast, whieh provides for the 
determination by the Insolvent Court of all 
questions relating to the debts due by third 
persong do the insolvent,.san override the 
provisions of section 189 of the Madras 
Estates Land Aet, whioh is a Speoial Aot 
passed in the year 1908.. The Presideney 
Towns Insolyensy Act is à General Act passed 


ay 13 B. 520 (P. G.); 16 I. A. 156¢ ar S D: 
J, 400; 18 Ind. Jur, 251; 4 Ind, Deo. (x 8.) 345. 
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in 1909 and the Legislature must have been 
aware that so far as the Madras Presideney 
was sonoerned, a Spesial Ast had ousted all 
Civil Courts of jurisdietion in respest of s 
particular elass of eases. . A General Ast is 
to be sonstrued as not repealing a particular 
one which is dirested towards a spesial gbjest 
or a special elass of objects, Garnett v, 
Bradley (2), Poyne, Ez parte (3). The Local 
Government has, under the Government of 
India Ast, power to repeal or alter any law 
passed by the Indian Legislature and there 
is no question of ultra vires, The proprietors 
of estates within the meaning of thé Estates 
Land Ast all over the Presideney or tenants 
of Bush estates may besome insolvente, 
and it would lead to obvious diffisulties if 
the Judge exersising Insolvensy Jurisdiction 
should be the only authority who is to 
settle terms of patias and muchilikas, 
determine rates of rent or questions of som- 
mutation or several other questions 
whieh the Legislature expressly took out 
of the sognizanee of Civil Courts, espesially 
as the same reasons that dietated tha policy 
as regards ordinary Civil -Oourts apply with 
equal. forse to Courts exereising Insolveney 
Jurisdietion. 

I am of opinion that I have no jurisdietion 
to determine questions as to whieh ‘the 


ejurisdietion of Civil Oourts is ousted by the 


Madras Estates Land Aet, and dismiss the 


petitions with eosta, 


Taxed costs and Counsel in the E of the 
eases only. 
M, Q. P. a 
Petition dismissed, 
(2) (1878) 3 App. Cas, 944 at p. 950; 48 L. J, Ex. 
186; 89 L. T. 261; 26 W.R. 698. 


(3) (1849) 18 fe J, Q. .B. 197 6. D. & L. 679; 13 
Jur, 684; OF R. R, 892, 
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-CALCUTTA HIGH COURT. 
OnRtMINAL Revision No. 400 or 1921, 
May 26, 1921, 
Present :—Mr, J natie Teunon and 
Mr. Justise Suhrawardy. 
eis matter of P, E. BILLINGHURST— 
AÁOQUSED— PETITIONER 
VETEUE 
D. B. MEEK—CompralnartT— Opposite PARTY, 
Practice—Criminal | case—Adjowrnment, when io 
be granted—Omission to require production of pro. 
secution evidence, before granting adjournment, whether 


entitles accused to discharge—Absence of co-accused, 
whether ground for adjournment, 


Where in a criminal proceeding the prosecution 
apply for an adjournment, on the ground that it 
would not be advisable to proceed with the case 
in the absence of a co-accused whose appearance 
has, up to the date of the application, not been 
secured, the Magistrate should, before granting the 
application, require the production of some eri- 
dence; but the omission todo this, in a case in 
which the Magistrate had recorded some evidence 
before. the issue of Warrants, would not, on the 
ground of that omission alone, entitle the accused 
to claim to be discharged. [p. 995, col. 1.]  ' 

The absence of a co-accused, and the desirability 
ofa joint trial, are not sufficient reasons for the 
further postponement of proceedings, [ p. 998, col. 1.] 


Rule against the order of the Ohief Presi- 
deney Magiatrate, Caleutta. 
"FAOTS appear from the judgment. 
: Mr. J, N, Roy (with bim Babu Manmatht 
Nath: Mukerjee), for the  Petitioner.—This 
Rule was obtained against an order of the 


Ohief Presideney Magistrate of  Calsutte, 


refusing an application that the oase against 
the petitioner be dissharged. The fasts are 
briefly these. 
the offise of Messrs, Spalding and Co. was 
searched by the Polise and papers and doou- 
ments were seizàd. Mr. Billinghurst, the 
petitioner, was a member of that firm. On 
24th August 1920 warrants were issued 
against the petitioner, The petitioner is a 
Mining Engineer and had been as sush 
travelling for years in various parts of the 
world and latterly in India. and Burma, 
where he owns large plantations as well as 
mining coneessions. On the issue of the 
warrant he was. arrested in Burma and 
brought down ‘to Osloutts. Although the 
offense. sharged was bailable, no opportunity 
was given him to give bail in Burma. In 
Caleutta he was asked to furnish bail, to 
find two sureties for Rs. 30,000 sash and 
& personal reoognizanee of Bs. 60,000. This 
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was furnished, but since then the proseaution 
have been taking adjournment. Finally the 
proseoution have taken an adjournment of the 
ease till the 30th July 1921 at the instanee 
of one Mr. Armstrong, 
by that time Captain Waite, who was one of 
the prinsipal aceused, sould be brought from 
England. Now in last November thg pro- 
sesution obtaiusd an extradistion order 
against Waite in England, where the King's 
Beneh eonsidered that he ought not to be 
asked to go to Caleutta to take his trial, 
having regard tc his health, and fixed 20th 
July, when his ease would again be sonsider- 
ed. On that ground the present adjournment 
was granted till 30th July. í immediately 
protested and asked that the case against me 
may be either proeeeded with or discharged. 
The Magistrate rejected my application on 
the 4th May. Onthe 7th May I same to 
know of two very important faets. One 
was that the sureties were unwilling’ to 
continue sureties for an indefinite period and 
secondly, that Dr. Meek, the somplainant in 
this ease, was quietly going’ away—a fadt 
whish was kept from the knowledge of the 
Orown—but he would return with Waite and 
if the latter did not return, he would some 
bask in time and the ease would proseed 
without Waite. Seemingly the case was 
adjourned for three months, but it was 
really for four months, Even if Waite was 
ordered tò some out at the end of July and 
also if Dr. Meek started in July, they sannot 
be here till August. 

Now, my. points are these. The Magis. 
trate bad no power to delay proseed- 


inga like these in the expestation of a 
partisular aeeused person soming ont 
to this sountry, and the proseeution 


have gone the wrong way about it. If they 
considered ` that Waite sbould ba présent 
here and that without him the sass ougbt 
not to go on, the proper sourse would - have 
been to obtain the extradition of Waite first 
and then proseed against’ the petitioner, 
instead of putting him to all sorts’ of diffi. 
culties. The Burma Government ‘rafuses to 
give him mining concessions unless he slears 
himself of this sharge. Ibis impossible for 
the petitioner to retain the eredit that he 
has in the market. In disaharging the peti. 
tioner, now, the proaesution lose nothing. If 
they ever “gat Waite, they sould start with 
the ease; or if they proeeeded with the ease 


who stated that. 
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against Waite, they sould re.arrest him, The JUDGMENT,—In this ease it appears 
petitioner cannot keep his head. above water. that on the 23rd of August 1920 a complaint 
He would have to go to Jail beesuse his was lodged before the Chief Presidenoy 
sureties would not sontinue, and all his Magistrate, eharging five persons with the 
business would go. All his prospeete have  sommission of offenses punishable under 
been ruined besause the prosesution began sections 420 and 120B of the Indian Penal 
things the wrong way. Code. . e 

- Mr. T. O, P, Gibbons, Advosate General, The prosecution was at the instance of the 
(with “him Mr. N, O. Sen, Babus Tarak ^Government of India and the five nosused 
Nath Sadhu, Hamendra Nath Miit«r, Ramani were Waite and Stoddart, two officers work- 
Mohan  Banerie and Manindra Kumar ing under the Munitions Board, Oaloutta, 
Bose), for , the Orown,—The  sirenm- and Billinghurst, Blaekburn and Michael, 
stanse in sonnestion with this ease was members of a Calentta firm known as Spald. 
somewhat peeuliar. On a sonsideration of ing and Oo, 
the fact it is evident that the delay has In the sourse of the investigation  preeed. 
taken plase, not beoause of any fault ing the lodging of aomplaint, the premises of 
on the part of the prosesution, bnt it is due Messrs, Spalding and Co. had been search- 
to the fast that one of the so-sonspirator is ed on the 23rd December 1919, and at 
ill, In the ordinary sourse of things the various times between that date and the 
oase sould not eome up for hearing before 28rd of August 1920, Billinghurst, Blackburn 
the 20:h July, when the prosecution would be and  Miehael prosveded, Billinghurst to 
ableto know when Waite would bs able to Borma, Blaokburn and Mishael to England. 
come out to Indie. As regards the sesond Bilinghurst was arrested in Burma on 
prayer of diseharge, 1 submit it sannot be the Ist. of September and having been 
sensidered at this stage. There are four brought under arrest to Caleutta, was 
other asenred and it may he that. they do released on the 9th of September on his fur- 
not want to be dissharged. Of the five nishing.two sureties eash in the sum of 
accused in this case three of them, Blaske Rs, 30,000 for his appearance before the 
burn, Billinghutst and Mishael were sonneot- Chief Presidency Magistrate. when required, 
ed with Spalding and Co,, whieh dealt with l 
the Munitions Board. The charge was *To sesure the attendande of Blackburn» 
one of sonapiraoy, and it is desirable thatal] Miehael and Waite who had also gone to. 
‘fhe eorspirators should be tried togéther and England, extradition proeeedings besame. 
hense the proseeution. asked for.adjourn- esessary and resulted in the prodtetion 
ment till 20th July, whàn it would be known before the Chief Presideney Magistrate of 
when Mr, Waite would be coming; Blackburn and Mishael on the 4th of April 

Mr, J. N, Rey, in reply?—The prosesution of the present year. Under the orders of 
have said that it is inexpedient to .go on the High Court of Justiee, England, on, it 
with the trial without Waite, "The adjourn- is understood, grounds of health, Waite’s ~ 


ments were quite without authority. Acsord. Surrender was deferred to the 20th of July, - 


ing to law.adjournments are given when When it was to be open to either party 


any material evidence is wanting or for the to make further application. to the said: 


purpose of a eontipnous trial, There is Oourt. 

not a single oase Ar when an adjourn- From the 4th of April the pase againat . 

ment was given on assount of the abrense of the accused was postponed to the ‘18th 
. one of the aceuséd. Refers to section 252 April and again to the 4th of May, when 

of the Cede of Oriminal Prosedure, whieh. Billinghurst, who had meanwhile goné bask 

elearly provides that the Magistrate should. tO Burma, appeared before the Ohief Pre." 

examine the eomplainant as soon, as the: sidoney Magistrate. | l 

ascused appears . before him. The :fast. -On the 4th.of.Máy, prastioally on the 

remains that there has been an inordinate ground that it was not advisable to proceed 


delay, and that for reasons not resognised by. with the ease in the sabsenea -of Waite, . 


law. Hense I am entitled to a discharge under: the proseention applied for an adjournment 
the law. I would-sagree to a day tô day trial; of the proseedings until the 30th of July, 
without any adjournment for Waite's return, . when ib. would be defnitel# known whether 


uM — o- * 
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and when Waite’s appearances would be 
seeured, 

Without taking evidense and notwith- 
standing the opposition of Billinghurst, 
who prayed for an early trial or, in the 
alternative, for his dissharge, the Magistrate 
granted this application for an adjournment 
to the 30th July, while at the same time 
intimating that the hearing of the sase 
would eommense on that day without fail. 

It is against these orders of the 4th and 
13th of May that Billinghurst has moved 
this Court. 

On his behalf if is contended that the 
proseeution having failed to produse evidence 
as required by sestion 252 of the Criminal 
Prosedure Oode, he is entitled under seotion 
253 to his discharge. j 
O H, however, appears that from the 10th 
of September 1520, the petitioner did not 
appear and was not required to appear on 
any of the dates fixed for the hearing of 
the sase, and that his appearanse on the 
4th of May was not required or expeeted 
by the proseeution and was due to some 
misapprehensions on the part of the peti: 
tioner's Pleader. Moreover, before the issue 
of “warrants the Magistrate had examined 
8 witnesses. Therefore, though we think 
that the Magistrate should have required 
the broduetion of some  evidenee before 
granting a further remand, we are not of 
opinion, in the eireumstanses of this ease, that 
on this ground alone the petitioner is entitled 
fo slaim to be diseharged. 

But the petitioner has been under arrest 
and the grave sharges preferred have been 
hanging over him from the lat September 
1920, and we are not of opinion that the 
absence of a e0-aesused, even the prinsipal 
assused, and the desirability from many points 
of view of a joint tria], whioh is ooneeded by 
Counsel appearing for the petitioner, are suff- 
sient reasons for the further postponement of 
proceedings. 4 
: We, therefore, in the sase of the petitioner, 
get aside the Chief Presideney Magistrate’s 
orders of the. 4th and 13th of May and 
direst that he do now fix a date, not later 
than 14 days from this day, for the trial 
of the ease and require those in eharge of 
the prosesution to produes their evidenee, 

As Miehael, Blaekburn and Stoddart have 
not moved this Court, and are not before us 
at this hearing, we do not think it expedient 


e 


to make any order as regards them. It 
will be open to the proseontion in their sase 
to make sueh application to the Magistrate 
as they may be advised. 

In sonelusion we desire to add that, as 
far as possible, the proseedings before the 


Chief Presidency Magistrate should pe eon- . 


tinued from day to day and completed with 
all possible despatch, 
Let this order be sent down at once, 


Order accordingly. 


* 


PATNA HIGH. COURT, £ 
Civit CereiminaL Revisions Noa. 13 AND 17 
or 1220. 
Desember 21, 1520. i 
Present :—Mr. Justice Jwala Prasad. 

- — Ix No, 33 or 1920. 
RAMNANDAN PRASAD NARAYAN 
SINGH— PETITIONER 
versus 
Tag PUBLIO PROSEOUTOR, PATNA— 
OPPOSITE PARTY. 

e Ix No. 17 or 1920 
Tas PUBLIO PROSECUTOR, PATNA — 
PETITIONER 
versus 


RAMNANDAN PRASAD NARAYAN 


SINGH-—Oprosite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 195 
(6)—Sanction to prosecute, object of granting—Evi- 
dence, nature of —Suspicion —Penal Code (Act XLV 
of 1860), s.. 209, facts necessary for sanction to pro- 
secute under. 


The object of granting sanction to prosecute is 
to remove the statutory bar to the prosecution of 
offences mentioned in section 195 of the Criminal 
Procedure Code, ‘but that bargannot be removed, 
by a mere application for sanction; a prima faice 
case must be made ont for setting the Criminal 
law in motién against the accused, 2nd the evi. 
dence must be such that, if unrebutted, the accused 
can be convicted; particularly when the evidence 
ig ciroumstantial, it must Be of & nature incom. 
patible, upon any hypothesis, with the innocence of 
the accused. [p. 1001, col. 2;"p. 1002, col. 1.1 

The High Court has power to interfere with the 
order of @n Appellate Court granting or revoking 
sanction, whether in affirmance or reversal of the 
order of the primary Court under section 195 (4), 
Criminél Procedure Code. [p. 1001, col. 1.] 


e 
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“To justify a sanction for the prosecution of a 
plaintiff under section 209 of the Penal Code, the 
mere dismissal of his claim is not enough, it must 
be shown that the claim he was making was to 
his knowledge false; the mere fact that he over- 
estimated hia case and claimed more than what was 
his legal due, would not necessarily show this, 
[ p. 1000, col. 1.] 

Criminal revisions against the order, dated 
the 26th June 1920, of the District Judge, 
Patna, revoking .the sanetion under some 
sections of.the Indian Penal Code and 
affirming under other sections of the Indian 
Penal Code .granted by the Munsif, 2nd 
Court, Patna, dated the Ist April 1920, 

Messrs. Hasan Imam 8, P. Varma, H. O. 
Miira, B. N. Mitra, Q. C. Fal and N. N. Singh, 
for the Petitioner in No. 18 of 1920 and the 
Opposite Party in No. 17 of 1920, 

The Assistant Government Advosate, for the 
Opposite Party in No. 13 of 1920 and the 
Petitioner in No. 17 of 1920. 


JUDGMENT,—These two  applieations 
arise out of an orderof the Distriot Judge 
of* Patna, dated the 26th of June 1920, 
passed under seetion 195, olause (6) of the 
Code of Criminal Procedure, 


The Mansif of Patna by his order, dated 
the 2nd June 1920, had, on the applieation 
of-the Publie Proseoutor of Patna, granted 
sanetion to prosesute the petitioner Ram 
Nandan Prasad Nareyan Singh under gestions 
193, 209, 210," 203/109, 465/471-109, and 
20: A: 9 of the Indian Penal Code. The 
Distriet Judge revoked the sanstion for 
prosecution granted by the Munsif so far 
as it related to offenees under sestions 193, 
202 and 201, but sonfirmed the sanstion 
for prosesution ss regards ‘the offenses 
under sections 205, 465/471 and 210, read 
with section 109, Indian Penal Code, Against 
this order of the Distrist Judge, both the 
parties have some te th} Court in revision. 
The petitioner Ram Nandan Prasad Narayan 
Singh is aggrieved by the order of the 
‘District Judge, in so far as it has confirmed 
the sanotign granted by the Munsif to 
prosesute him under the sections mentioned 
above. The Public Prosesutor is aggrieved 
by the order, in so far as if has revoked the 
sanotion for the proseoution of the peti- 
tioner under gestions 193, 209 and 201, 
Indian Penal Oode. .? 


. The petitioner Ram Nandan Prasad Narayan 
Singh, along with his minor brother Shyam 


Nandan Singh, is the proprietor of village 
Kansopur. In 1911 the Resord of Rights 
of the village was finally published, At 
that time, Shiva Nandan Singh, father of 
the petitioner, was alive. He was looking 
after the Survey operations. He slaimed 
the holdings of the tenants to be bhaolt. 
The tenante, on the cther hand, claimed 
them to be naqdz, "This laid to a dispute 
between Shiva Nandan Singh and the 
tenante, whioh ended with the desision of 
the Survey Authorities in favour of the 
tenants, It is said that Shiva Nandan 
Singh died on 5th December 1912 (1319). 


On the 8th September 1914, Ram Nandan 
Prasad Narayan Singh for himself and on 
behalf of his minor brother Shyam Nandan 
Prasad Narayan Singh instituted 13 suits 
in respest of 13 holdings for recovery of 
arrears of rent at  bhaoli rate for the 
years 1318 to 1321 (1911 to 1914). There 
was also an alternative prayer to have a. 
desree at the naqdi rent, whish was 
alleged to be mush higher than that men- 
tioned in the Survey Reeord of Rights, the 
entry wherein was challenged as being 
incorreet. i 


- 


One of the suits ,was sompromised on 
thé «let of December 1915. The tenants 
resisted the remaining 12 suits and stated 
that the rents were never bhaoh but were 
nagd, and that the rent was that entered 
in the Survey Resord of Rights. Four of 
these suits were dismissed for default on” 
the 9th of April 1915. 


On the 13th April 1915, applisations were 
made by the plaintiff-petitioner Ram Nandan 
Prasad Narayan Singh for the restoration and 
rehearing of these sases under Order IX, 
rule 9, on the ground that Ram Lal Singh, 
their karpardaz, was unable to attend the 
Court on the 9th April, the date on whieh 
the cases were dismissed for default, on 
aesount of his being engaged in aerial 
case, Ram lal Singh was examined one 
behalf of the petitioner in support of the 
aforesaid allegation. The applications were, 
however, rejected on the 24th April 1915. 


In respect of three of the suits, namely, 
Suits Nos. 819, 821 and $27, fresh suits 
were instituted on the 27th September 
1915, bearing Nos. 1720, 1721 and 1719 
respectively, The line of astion and the 
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reliefs sought for were the same as in 
the previous suits, exeepting that the elaim 
" for the year 1318, being barred by time, 
was deleted. In Suit No, 1720 the defend- 
ant was Gobardhan Singh, in 1721 Bhansar 
Singh and in 17.9 Chhedan Singh, Tapai 
Singh and Gobardhan Singh were the 
defendants. We are here soneerned with 
these oases. 

The plaints in these eases were regiater- 
ed on the 80th November 1915. The plaints 
and the verifisations thereon purport to have 
been signed by Ram Nandan Prasad Narayan 
Singh himself at  Bakerganj, Bankipur. 
On 24th February, after the return of 
serviea of summons and the proof thereof 
on behalf of the plaintiff, the Court 
adjourned the ease to 16th Mareh 1916 for 
ex parte trial on aseount of the absense of 
the defendants. 

On the 16th Marsh the eases were adjourned 
to 17th April. On the 17th April they 
were again adjourned to the let of June 
and then to the 28th of June, 27th July 
and the 24th August, 

On the 24th August sompromise petitions 
in eash of the three suits were filed. In 
Suit No, 1721, in the sompromise petition 
the signature of Bhansar Singh was made 
by the pen of Raghu Singh, resident of 
Lalganja Sehra, In the other two suits, 
the signatures of Ohhedan Singh, Tapsi 
Singh and Gobardhan in the sompromise 
petitions were made by the pen of Raghu- 
. bar Lal of- village Salarpur, Pargana 
Bhilawar, Zilla Gaya, There is a thumb 
impression on eash of these sompromise 
petitions, without the mention of the 
names of the persons whose thumb impres- 
sions they are, and there is no mention 
even on the sompromise petition in Suit 
No. 1719, in whieh there are three defend. 
ants on whose behalf the petition was 
filed, Along with the sompromise petitions 
vakalatnamas were filed on behalf of the 
tenant, one in eneh ease,*signed by Raghu- 
bar Lal and Raghu Singh as in the some 
promise petitions. There are also thumb 
impressions on the vakalatnamas. All the 
thumb impressions on the sompromise 
petitions‘ and the vakalainamas are said 
to be smudged, exsept one on the sompro- 
mise petition in Oase No. 1720 (Gobardhan 
Singh defendant): vide the‘ note of the 
Distriat Magistrate of the 16th May 1919 


against the thumb impressions. All these 
aompromise petitions have been signed by 
Pleader Ram Asray Singh on behalf of 
the tenants-defendants. The Pleader has 
noted on the baek of the v2kalatnama on 
behalf of Chhedan Singh, Tapsi Singh and 
Gobardhan Singh as having “aesepted from 
Ohhedan Singh, one of the, elients. 
on being satisfied.” On the other vakalatnama 
of Bhanasar and Gobardhan he had made a 
similar note as having aseepted from them 
respectively, Eash of thg ‘eompromise 
petitions further appears to bear the signature 
of Shiva Prasad Singh, Pleader of the 
petitioner. 

These sompromise petitions baving been 
filed in the rent suits, the Court examined 
the tenants under testion 147 (a) of the 
Bengal Tenansy Ast on the 25th August 
1916. The tenantsexamined were Bhansar, 
Chhedan and Gobardhan im their respeotive 
suits, They admitted the land to be” bhaolt 
and to have agreed tothe bhaol: rent for the 
years in suit and for naqdi from 1323 at 
Rs. 6 per bigha besides aesses. T 

On the 24th of August 1916, "P the 
eompromise petitions were filed, an appli- 
sation in eash of the suits was made on behalf 
of the plaintiffs, asking the Court to permit the 
oases to be compromised, being for the benefit 
of the minor plaintiff Shyam Nandan Prasad 
Narayan Singh. The petitions were filed by 
the pfaintiff’s Pleader Shiva Prasad Singh, 
who signed. them. His signature alao appears 
on the sompromise petition (in token of 
having assepted the terms of aompromiae set 
forth in the petition of the tenants), 

The Court granted the permission sought 
for and deereed the suits in terms of the 
sompromise petitions, The deerees were 
prepared on the 2nd September 1916, but 
they yere not put in exeeution. 

The defendants-tengnts say that they oa me 
to know of the deerees and suits some time 
in January or February 1919 and that they 
did not file the eompromise petitions er 
the vakalainamas, or authoris any body 
(Ramlal or Raghu  Singh)* to sign on 
their behalf, nor did they put their thumb 
impressions thereon or neeeived any summons 
or knew of the suits. In short, they say 
that the entire proaeedings eulminating in the 
aompromize desrees were false and fraudu- 
lent and that the plaintiffs were entitled to 
only naqdt rent at the rates mentioned in the 
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finally published Record of Rights. On som- 
ing to know of the decrees against them they 
at once took steps to have them mof aside 
and ultimately instituted regular suits on the 
25th February 1919. Thesesuits were number- 
ed 52 (Gobardhan Singh), 53(Bhansar Singh) 
and 54 (Tapsi Singh and Gobardhan). In 
the meantime they also applied to the Distriat 
Judge.for the safe soustody of the reeords 
eonserned, as they said that they had got 
information of the records being tampered 
with in the resord-room. Under the order of 
the Distriet Judge the resords were removed 
fromthe resord.room, but it is said that by 
that time the thumb impressions on all the 
three  eompromise petitions — and the 
vakalainamas, exoept on one of the some 
promise petitions, in the ease of Gobar- 
dhan, had been smudged. This was diseover- 
ed by the Sheristadar of the Judge's Court on 
the 24th February (witness No, 7 in Title 
Suits Nos. 52 and 54 of 1919). 


In Suit No. 54 Ohhedan Singh and Bhansar 
Singh were made defendants, though the 


*former was one of the tenants affested by 


the compromise desree, 


On 4th July 1917, Ram Nandan Singh 
filed a written statement for himself and on 
‘behalf of his minor brother Sham Narain 
Singh. They admit that their original Rent 
Suita Nos, 819, 821 and 827 along with others 
were instituted in 1914 and that they, having 
extensive semindart, do not look after the 
Court affairs and depend upon their karpar. 
dazes for the pairvi of their eases; that they 


appointed Ramlal Singh karpardaz in the 


year 1914 and entrusted him with the pairvi 
of those oases ; that through his negligence 
these three oases and another, with whieh we 
are not soncerned, were dismissed for default 
on the 9th April 1915, whereupon they were 
mush displeased with him; that Ramlal*Singh 
thereupon filed re hearing petitions, whieh 
were rejected on the 24th April 1915, and 
that on his advise fresh suits were instituted 
against the tenants for the resovery of rents 
whieh, as ohserved above, were numbered 
1719, 1720 and 1721; that in August or 
September 1917 Ramlal ‘Singh informed the 
petitioners that the tehants had admitted the 
terms on which one of the thirteen suits 
against Gopal was compromised originally and 
hense he had acaepted the terms of sompto- 
mise filed by the tenants and the suits were 
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desreed by the Court assordingly. 

The defendants Ram Nandan Singh and his - 
brother further said that they did not knów 
how thesummonses were served and also the 
siranmstanees in whioh the eompromise 
petitions were filed, and that if the faets 
alleged by the plaintiffs. tenants be fouiad 
to be true, they had no objestion to the som- 
promise decrees being set aside. 

At the trial the summonses upon the 


‘tenants defendants in the three suits with 


whish we are concerned, were filed. These 
summonses bear the date 14th January 1916 


and were probably made over to the Civil 


Court peon Nurul Hasan on the 21st January, 
as appears from the date noted on the bask 
of the summons, They purport to have been 
served upon the tenants.defendants on the 
22nd January 1916 at Akbarpur, Pargana 
Masaudha, Distriet Patna, on the identifieation 
: Ramloshan Singh, who deseribed himself 

" karpardos muddai" (karpardas of the 
plaintiff). The reseipts on the baek of the 
summonses of Ohhedan Singh, Tapsi Singh 
and Gobardhan Singh purported to have been 
signed by the pen of Harbans Singh, 
Ramloshan Singh swore an affidavit in Court 


“in support of his having identified the defend- — 


ants at the time of serviee of summonses in 
the village. He was himself identified in 
Cort by Balmukund Lal, elerk of Babu 
Shiva Prasad Singh, in the words, “IT know 
the deponent., Balmukund ial, elerk of Babu 
Shiva Prasad Singh.” This Balmukund Lal 
is said to be the writer of the sompromise , 


petitions and Shiva Parsad Singh is the 


Pleader of the petitioner, Ram Nandan Prasad 
Singh. 


The compromise petitions and the vakalat- 
namas, dated the 24th August, purporting to 


be on behalf of the tenants and bearing their 


thumb imprescions, were also put in evidenee 
before the Court. 


The tenants in the suits UNT them- 
selves, ineluding Bhansar Singh (P.W, No. 4), 
Chhedan Singh (P. W. No. 5) and Tapsi , 
Singh (P. W, No. 6). Gobardban Singh was 
dead by the time. They also examined the 
Reeord.keeper (P. W. No, &) and the 
Sheristadar (P. W. No. 7), to show that the 
resord was inspeoted by Jagat Narayan, 
Pleader, on the 22nd February, at his verbal 
request, and that on the 24th of February 
the thumb impressions were found to baye 
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been tampered with. They also examined a 
Pleader's elerk to prove that the sompromise 
petitions were in the handwriting of Munshi 
Balgovind, who worked as one of the elerka 
of Babu Shiva Prasad, Pleader. Babu D warka 
Prasad, Vakil of Patna (P. W, No. 11), says 
that J ant Narain, Pleader, sometime worked 
for Ram Nandan Prasad Singh, the petitioner, 
in his eases. He also proves that Ramlal Singh 
was in the employ of the petitioner and that 
he was dismissed on the ground that he had 
embezzled money. The Thumb Impression 
Expert (P. W. No. 1) was also examined, 
On behalf of the petitioner Ham Nandan 
Prasad Singh and the other defendans in the 
suits, no witness was examined, 


“On the 13th January 1919 the Court 
decreed the suits of the tenants and set aside 


the sompromise deerees, holding that the sum-. 


monses were not served upon them and that 
Bhansar Singh, Gobardhan Singh and 
Chhedan Singh, whose names appear in the 
resord of depositions as having been 
examined in the rent suits with respost to the 
eompromise petitions, wera not tke real 
Bhansar Singh, Gobardhan Singh and 
Olihedan Singh. In faot the Bhansar Singh 
examined in that case stated his age to be 
60 years, but the real Bhansar Singh was 
only a mere boy in 1916, when the eompro- 
mise petitions were filed on his behalf and 
the other tenants, and he is said to have been 
examined in support of his eompromise 
petition. The Munsif held that the sompro- 
mise desrees were obtained fraudulently by 
means of serious fraud, forgery and false 
personation. 


On the 13th Marsh 1920, the Publie Pro- 
seoutor of Patna applied for sanetion to 
prosesute the petitioner Ram Nandan Prasad 
Narayan Singh and three others, Ramlal Singh, 
karpardat Ramloehan Singh, servant of Ram 
Nandan Singh, and Nurul Husan, Civil Court 
poon, At the request of the Publis Prosesu- 
tor the ease of Ram Nandan Singh was 
considered separately from those of others. 
‘in this ease we are ooneerned with Ram 
Nandan Singh alone, 


On the 29th of Maroh an applisation was 
made by Hum Nandan Singh for time, The 
Oourt deelined to giva a long adjournment, 
bnt put it off to the next day (the 3^th 
Marsh). 
ngain applied for time,.whigh the Court 


On the 30th, Ram Nandan Singh 


refused to granton the gronnd that he was 
a party to the suits, and fixed the next day, 
the 31st Mareb, for hearing, Both parties 
were heard on that date, and the judgment of 
the Munsif was delivered on the Ist of April, 

granting sanetion as prayed for by the 
Publie Prosesutor. The learned District 
Judge has upheld the sanetion with, respeat 
to seetions 205/465, 471 and 210 read with 
gestion 109, Indian Penal Code, and revoked it 
with respeat to sestions 193, 209 and 201, 
Indian Penal Code. This part of the order of 
the District Judge revoking the sanetion is 
shallenged by the learned Assistant Goverr- 
ment Advocate. His sontentiou is that after 
the deeision in the eight rent suits fled by the 
petitioner, along with the three suits whieh 
were dismissed for default and were ro-filed; 
giving rise to the present proeseding, Ram 
Nandan Singh on the 21st Desember 1915 
realised that there was no ehanee of his 
susaoss if tho three enses in question "were 
allowed to be eontested and, therefore, he 
desided to obtain desrees on false som- 
promise, by not letting the real defendartts 
have any knowledge of them and thua 
oontesting them in Court; and that aeeord- 
ingly he engineered the plan whereby kia 
agents and servants prosured false servios 
of proeesses, false eompromise petitions and 
false personation on behalf of the defend- 
ants tenants, In short, the learned Ássiatant 
Government Advosate rests his case upon 
eonspiraey from the very beginning, in 
whieh the petitioner engaged himself with 
his servants and others and gnided them 
in their actions from the time of the 
institution of the suits up to their termination 
in the eompromise deerees. He, therefore, 
eontends that the elaims in these three suits 
were false to the knowledge of the petitioner 
and that they were fraudzlently and dis- 
honestly made by filing plaints in Oourt 
with intent to injure the tenanta-defendanta. 
The three present suits were re instituted 
on the 18th April 1915 &fter the original: 
ones were dismissed for default bn the 9th 
of April “The new suits were far? materia 
with the original ones, exeepting that the 
elaim for the year 1318, being barred by 
time, was dropped. Again, these suits stand 
with the other suits, making a batoh of 
13 sqits which were filed on the 8th Septem- 
ber 1914. The alaims in all the suits were 
that the entries in the Suryey Record of Rights 
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as to the nagd? rent of the holdings were 
wrong and ineonsistent with the partition, 
Road Oess Return and other papers. 
also alleged in the plaints that the village 
was sonstantly in tiara lease and was in 
possession of #htckadars from 1280 to 1298, 
and was str for a few years from 1299 
to 1307 and was again in lease from 1308 
to 1310° and thereafter in’ str; that his 
late father was Jooking after the Survey 
operations, up to their termination in 1911. 
These suita’ were for the rent of years 
from 1911 fo 1914o0r 1915. The petitioner 
has, therefore, followed the litigation which 
his father started at the Survey, about 
the rents bsing bhaolí and the nagd: renta 
temporarily realised for a few intermediate 
years being much higher than what the 
Survey Authorities resorded, The prineipal 
question in the litigation of the eight suits 
which went up to the High Oourt was, 
whether the presumption of entries in the 
Survey Raoord of Rights was rebutted -by 
the petitioner or not, and it was held that 
he failed to do so. There was no deoision. 
The ease was, therefore, desided upon the 
qneation of onus, whish was thrown upon 
the petitioner by reason of the Survey 
entries. It was not desided that the elaim 
of the plaintiffs was false. Therefere, the 
decision in the former sase does not at 
all show that the olaim of the plaintiffs, 
either in those sight suits or in the present 
ones, was nesessarily false, nor does it 
show that the elaim wasin bad faith and 
not bona fide, As the learned Judge has 
put it,he may have over-estimated his ease 
and even may have claimed more than what 
was his legal due, but that will not 
nesessarily show that he was making a 
false claim, and unless there was evidence 
that the elaims made in those swits were 
falae, section 209, Indian Penal Code, has 
no application, The mere’ dismissal of the 
plaintiff's olaim „would not justify sanetion 
"under  sqetion 209, Indian Penal Oode 
[vide Ohakquri Rat v, Emperor (1)]. 

Again, the three suits were filed long 
before the desision in the eight suits was given 
by the Subordinaté Judge, and at that time 
he eonld have no other motive than to file 
the plaints on the lines whieh he had 


(1) 04 Ind,Ca$,090; 21:07, D, 7, 108, — 


It was 


'Advosate has 


adopted formally i in the eases of these tenants 
and in the sognate suits along with whish 
they were originally filed. The learned 
Judge, to . my mind, has taken a eorreet view 
of the fasts in the oase and also the law on 
the sübjest. ' f 

The learned : Assistant Governmênt 
sited the ease of Ramesh- 
war Singh Bahadur v, Sadanand Jha (2), 
in order to show that the petitioner was 
bound under sestion 148 of the Bengal Tenan. 
ey Aot to state in the plaints the rentals of the 
tenaney assording to the Resord of Rights. 
He further contends that the omission to 
do so by the petitioner in those rent suits 
was with a view to hoodwink the Court 
while eonsidering the sompromise petitions 
filed on behalf of the tenants under section 
147 (a), read with seetion 29 of the Bengal 
Tenaney Ast. It is said that had the Survey 
rents been mentioned, the Court would have 
at onse seen that the terms in the sompro- 
mise petitions were invalid, as sonstituting an 
agreement by the tenants to pay enhaneed 
rent in contravention of sestion 29 of the 
Bengal Tenansy Act, This argument will 
apply equally to the other eight suits whieh 
were contested, and in whieh no sompromise 
was expeoted, 

eWe have to find out whether the claims 
were false or not, and the omission to 
mention the rents would not show that 
the elaims made in the plaints were 
false.. The verifieation in the plaints also 
sould not, therefore, be said to be false, . 

The learned Distriot Judge was also right 
in setting aside the sanction under seotion 201, 
Indian Penal Code, on the ground ibat that 
seotion is not covered by seetion 195 of the 
Code of Criminal Prosedure. 

I, therefore, agree with the view taken 
by the learned District Judge and dismiss 
the application of the Public Proseeutor, 

Now as to the applieation on behalf cf 
Ram Nandan Prasad Narayan Singh. The 
learned District Judge has sonfirmed the 
sanction granted by the Munsif to prosecute 
the petitioner for offences under sections 205, 
465/471 and 210, read with seetion 109, Indian 
Penal Code. 

Mr, Hasan Imam on behalf of the petitioner 
contends that no grima facte oase against 


(2) 55 Ind. Cas. 449; 1 P. LAT. 188; 2 Ọ P. I, 
E (Pat) 20, . 
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the petitioner was made out, on the record of 
the ease, to justify the sanotion granted for 
the prosesution of the petitioner. It is also 
said that the Court ought to have granted 
time.'applied for by the petitioner on the 
80th of Marsh. Both the parties were heard 
on *he 3lst of Marsh. No eause in writing 
was shown by the petitioner, no evidenee 
was addueed either by the petitioner or by the 
Publie Proseentor. The evidence recorded 
at the trial of the suits and the judgment 
of those sases were, therefore, the materials 
upon whish the Court proseeded, The parties 
were represented by eminent lawyers. 
The matter was being dealt with by the 
same Maunsif who had disposed of the suits, 
ard the impression ereated in hia mind upon 
the evidense was fresh, The Munsif did not 
grant time, inasmueh ag he thought that the 
petitioner was & party to the suite, being the 
prineipal defendant, 

We have, therefore, to eonsider whether the 
fasts and the sireumstanees elicited during 
the trial of the suite were suffieient to justify 
the Court to grant the sanetion. 

The learned Assistant Government Ádvo- 
sato disputes the power of this Court to 
deal with the matter, when the sanetion 
granted by the Munsif has been eonfirmed by 
the Distriet Judge, Hoe says that this Cougt 
would have power to deal with the matter only 
in case the Distriet Judge had set aside the 
order of the Munsif refusing or granting 
sanstion. Both the learned Assistant Govern- 
ment Advoeate and Mr. Hasan Imam: have 
taken me through all the desided eases of the 
various High Courts in India on the point, 
Most of tte eases eited have been discussed 
by me in the ease of Keshan Dayal Singh v. 
Jag Lal Mandal (3), Mr, Justiee Das has 
recenily taken the same view and has refer- 
red io the view of the Calentta High Court 
on the subject. It is, therefore, needless to 
diaeuss the eáses over again. Suffise it to 
say that my view in the matter has not been 
- shaken, and J hold that the Cónrt has power 
&o interfere with the sanotion granted or 
revoked by the Court below, whether 
upsetting or affirming the order of the firat 
Court under seetion 195 (6) of the Code of 
Criminal Prosedure, Padarath Singh v. Ratan 
Singh (4). I, therefore, overrule the son- 

(8) 45 Ind, Cas, 834; 19 Cr, L. J. 642. 


(4) 54 Ind. Cas. 678; b P, L. J. 28; 21 Or. L, 146; 
(1920) Pat. 140; 1 P. L, T, 458, * 
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tention of the learned Assistant Government 
Advosate, 

Now as to whether suffiejient ease has been 
made out in this Court to enable me to differ 
from the view taken by the Courts below. 
The prinoiples upon whieh sueh eases have 
to be deeided are dealt with in the eases of 
Bachan: Bam v. Mohit Ahir (5), Sunder v. 
Emperor (6), Kusum Sao v, Janak Lal (?), 
Avadh Behari Misra v. Dwarka Prasad Singh 
(8) (penultimate paragraph), Gauri Shankar 
Prasad Sahu y. Baldeo Koers (9), «Har Prasad 
Das v. Emperor (10) and Mr. Hume, Public 
Prosecutor v. Poresh Ohunder Ghose (An 
Attorney, In re] (11). 

The learned Judges in the aforesaid oases 
have expressed their views in different ways 
in aesordanse with the sirsumstanees of eash 
oase. Weare relieved in the present suse 
of sonsidering the point whbther the applisa- 
tion is made ont of spite and private grudge, 
for theapplieation is on behalf of the Publie 
Prosesutor on public grounds, No personal 
element is, therefore, present in the applieg- 


. tion made for the sanetion, 


The only point, therefore, that we have to 
deal with is whether on merits the sanetion 
should stand. Some of the learned Judges 
have said that the cbjeet of granting sanetion 
is to remove the statutory bar to the pro- 
seeution of sertain offenses mentioned in 
sestion 195 of the Code of Criminal Proee- 
dure, but the bar should not be removed hy 
the mere applying for it, nor should sueh 
sanetion be given merely upon suspieiopn, how- 
Scever grave, as to the offence having been 
sommitted by the aeeused. There must be 
substantial ground for the removal of the 
bar. In other words, as pointed out in most 
of the authorities, there must be made ont 
a prima facie ease for setting the Criminal 
law in aetion againsithe aesuwed, It must 
depend upon the erieumstaneses of eaeh ease 
whether a prima facie ease has been made 


out or not against the oe In other : 


(5) 50 Ind. Cas, 17; 20 Cr. E. J. 887. 

(6) 52 Ind: Cas. 282; 20 Cr, L, J. 638. ° 

(7. b4 Ind. Cas. 219; 4 P.L. J 374; (1919) Pat. 
250; 20 Or. L, J. 603. 

(8) 37 Ind. Cas, 689; 1 P, GL, J. 166 at p. 167; 18 
Or. Lyd. 211. 

(9) 64 Ind. Oas. 884; 21 Cr, L. J. 180, 

(10) 19 Ind. Cas. 187; 40 C. 477; 14 Or. L. J, 197; 
17 O. W. Na 647; 17 O, L. J. 246, 

(11) 22 Ind. Oas. 821; 4l O, 446; 15 Cr, L, 
J. 49, 
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words, the evidenee must be such that, if 
unrebutted, the assused ean be sonvieted, 
partieularly when the evidenee is of a sireum- 
stantial nature whieh, under the reeognised 
eanon of law, must be incompatible, upon any 
hypothesis, with the innosenee of the aesused, 
Sheobus Ram v, Emperor (12), Rosooe's 
Crimigal Eyidenee 175, Wharton’s Criminal 
Eyidenee 1643 and Taylor's Evidenee 70 
to-72. 

In'the present ease there sannot be any 
manner of doubt that serious offenses of 
forgery, false personation and obtaining 
fraudulent deerees were eommitted during 
the pendeney of the rent suits in question, 
These consist in the false. servise returns of 
prosesses on false identification, due to the 
defeat in the present system of serving 
proaesses through an identifier supplied by 
the parties whieh should, in my opinion, be 
displaeed by a better system; filing false som- 
promise petitions. and vakalatnamas and 
putting wrong persons in the witness-box to 
support them. The aseused petitioner does 
Sot deny that sueh offenses were som- 
mitted, nor does he deny that the benefit of * 
the fraudulent desrees obtained by means of 
mneh offences aeerued to him. He admits 
having got information of the deerees in his 
favour not long after they were passed. He, 
however, denies any knowledge of the fast 
"that fraud or forgery was eommitted in 
obtaining them and lays tbe blame “upon his 
agent Ramlal, who, aesording to him, . must 
have done all these things through his ser- 
vants, the Civil Court peon and the Pleader 
engaged by him and the Pleader who used to 
be engaged on behalf ofthe petitioner but 
who was then engaged on behalf of the 
persons who personated the tenants, for the 
purpose of the eompromise ‘petitions. 


The plaints purport to have beep signed 
and verified by the petitioner himself at his 
residenee at Bakerganj, nor far off from. the 
Court of the Munsit. 

One of the signatories on behalf of the 
tenants-defendants on the petition is said to 
be & ratyat residing in the petitioner's village, 
It may be that the plea of the petitioner, that 
although the suits Were originally filed and re- 
instituted with his knowledge and authority 
and the deerees obtained on eompromise were 


(12) 9 0, W.N, 820; 2 OEL J, 684, 


intimated to him, yet he ‘did not know of the 
fraudulent methods by whieh the deerees 
were obtained (sic), But this isa matter whieh 
must be sleared up by an investigation at a 
regular trial, The prosesution osse is that 
the fraudulent deerees were obtained by 
means of eonspiraey engineered and guided 
by the petitioner for his own benefit, 

After hearing the arguments at great 
length on behalf of the parties and in view 
of the importanee of the ease and the grave 
offences whieh have undoubtedly been som- 
mitted, I sent for the resords of the esser, 
studied them earefully and have summarised 
the facts in their shronologieal order at the 
outset of this judgment. The statement of 
the sase itself shows that the sirsumstanees 
have been brought to light whish prima facie 
speak against the petitioner, as having been 
himself eoneerped in the abetment of the 
offenses sommitted. I have purposely refrain- 
ed from discussing the cireumatanees in 
detail and from giving my own view as to 
their truth or otherwise, so as not to prejudise 
any of the parties in the ease. They must 
be assumed, subjest to what transpires at the 
trial to be what the reeords of the sase 
diselose and on this assumption, I do not think 
that suffisient ease has been made out to 
differ from the view taken by the Munsif who 
Held the trial, heard the evidenee and 
examined it with a view to deside the Title 
Suits. His views in the matter are entitled 
to great weight, The learned Distriet Judge 
has agreed with the views of the Munsif. I 
must sonfess that the ease, important as it is, 
is at the same time not very simple, and that 
is the reason why I have bestowed so mush 
time to ita consideration, for I thought that 


if there was no ease against the petitioner, it 


would be harassing to put him on the (sic) 
trial, whereas if there were a prima facie ease 


against him, it would be equally defeating the 


administration of justise if the bar to pro- 
seeution imposed by seetion 195 of the Code 
is nob removed.» A olose study of the reeord 
and the sirsumstanees has eonfirmed me in 
the view that I have taken. It is great 
satisfaction that the prosesution in the present 
ease is in the hands of the Publis Proseeutor, 
and not in the hands of a private indivi. 
dual. 

I would, therefore, dismiss the application 
of thepetitioner Ram Nandan Prasad Narayan 
Singh also, 
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The result is that the order of the 
Distriet Judge is entirely sonfirmed in all 
respeets. 

1 do not think that the delay eaused in the 
disposal of this ease has in any way affested 
the time limit for institution of the prosesu- 
tioneon the basis of the sanetion granted by 
the Munsif, If it hasin any way aífeeted it, 
I extend the time. under elause (6) of 
sestion 195 of the Code of Oriminal Prosedure. 
In my view, however, the time will reokon 
from the date of this judgment. 


- Application dismissed, 





OALOUTTA HIGH COURT. 
ORIMINAL ÁPPmAL No, 413 or 1920. 
August 16, 1920. 

Present :— Justise Sir N, R. Chatterjea Kr., 
i and Mr, Justise Cuming, 
TENARAM MONDAL— APPELLANT 

versus 
EMPEROR-—RE3PONDENT, 

Misdirection—Sessions irial~-Charge to 
Omission of Judge to tell Jury that they could 
draw any inference unfavourable to prosecution 
from its failure to examine material witnesses and 
his omission to draw the attention of Jury to 
discrepancies in the evidence of principal witnesses 
for. prosecution, whether constitute material mis- 
direction—Criminal Procedure Code (Act V of 1898), 
& 297-—Evidence Act (I of 1872), s. 114, ill. (g). 


In & Sessions trial the prosecution did not ex. 
amine certain material witnesses named in the 
First Information and also in the evidence, The 
Judge, in his summing up, did not tell the Jury 
“that they could draw an inference unfavourable 
to the prosecution from its omission to examine 
these witnesses and also failed to draw the atten. 
tion of the Jur to certain discrepancies in the 
evidence of the principal witnesses for the prose- 


cution : : 
Held, that these omissions constituted material 


pem sufüoient to vitiate the trial. [p, 1005, 
col. 1. 

FAOTS appear from the judgment. 

Babu Hemendra Chandra Sen, for the Ap- 
pellant.—The 'aesused has been convieted 
under geetion 304, Indian Penal Code, and has 
been sentensed to five years’ rigorous imprison- 
ment on the unanimous verdieb of the Jury. 
my point is that the Judge has misdirested 


Jury» 
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the Jury on two important points. Certain 
material witnesses named in the Firat Inform. 
ation, who were examined by the Polieo 
Sub-Inspeetor on the day following the 
ossurrense, were not examined at the trial 
before the Judge. The Judge ought to have 
told the Jury that the omission to examine 
those witnesses by the proseeution raised a 
presumption adverse to the proseeution ease 
under sestion 114 of the Indian Evidenee 
Aet, Refers to illustration (g) to seation 
114, Indian Evidenee Ast. The. Judge has 
merely put the matter to the Jury in this 
way— ' Kristo, Nepal, Madan, Rajani, who 
are said to have been present on the ossa- 
sion, have not been examined.  Hajani, ae. 
eording to one of the witnesses, is dharmabhat 
of the.aeeused," I submit that is not the 
proper way of putting the matter to the 
Jury, He should have also pointed out to 
them the legal effest of not examining those 
witnesses, That is a material misdireetion 
tothe Jury. Refers to Fanindra Nath Banerji 
v. Emperor (1). It is the duty of the Judge 
to plase the fasts as also to indieate the 
nature of the inferenee to be legally dedusible 
from those fasts. It is also the duty of the 
prosesution to sall all the material witnesses, 
Refers to v, Dhunno Kasi, In the matter of the 
petition of (2), Queen-Empress v. Ram Sahat 
Lall (3), Ram Ranjan Hoy v, Emperor (4). 


As regasds my sesond point, I submit the 
Judge has misdirested the Jury in his sum- 
ming up of the evidenee, He has simply 
-ummed op the evidenee of some of the 
prineipal witnesses in their examination-in- 
shief. There are sertain sonflisting state- 
-menta in their evidepee in the erass examina- 
tion, These ought to have been placed 
before the Jury, and the omission to point 
them ont has been a misdirestion. (Refers to 
the sonflioting statements in eross.examina- 
tion.) I submit these thisdirestions have 
greatly prejudiced me and have vitiated tho 
trial, : 


(1) 1Ind, Oas. 970; 86 O. 381 at p. 984, 9 C. 
L. J. 199% 18 0, W. N, 197; 6 M. L. T, 97;9 Or. L 
2 e 


J. 452. ... 
(2) 80. 121 at pp. 124, 126; 10 C. L, R. 1513; 6 Ind. 
Jur, 251; 4 Ind, Deo. (x. &.) 77, 

(3) 10 C, 1070 at p. 1072; 6 Ind. Dee. (N, s.) 


715. : 
(4) 27 Ind. Oas. 664; 19 O, W. N, 28; 42 C. 42. 
18 Cr. L. J. 170, ` i ' ae 9 : 
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Mr. M, Ashraf Ali, Deputy Legal Remem- 
braneer, for the Crown.—As regards the 
first point, I submit the Judge has not mis- 
direeted the Jury. He has pointed out to 
them the fast of certain witnesses not being 
examined. The Jury were perfeetly free to 
draw their own eonslusion3 from the fast, 
They’ have eonsidered the matter and have 
returned a unanimous verdiet. As regards 
the seeond poist, I submit the faet of not 
pointing out the diserepansies in the evidense 
of eertain’ witnesses to the Jury did not 
amount tqsueh a grave misdirestion as to 
vitiate the trial, J submit, in view of the 
unanimous verdiet of the Jury whieh has 
been aesepted by the Judge and also all the 
fasts of the ease having been plaeed before 
the Jury whieh were sonsidered by them 
there is nothing in the appeal on questions 
of law. The appeal should be dismissed. 

eBabu Hemendra Ohandra Sen, in reply.— 
If your Lordships hold that the misdirestion 
is sufficient to vitiate the trial, I would ask 

eyou to enter into the facts of the ease here 
without sending it bask, | 

[Onarrersna, J.— Have we the power to 
do that ? | 

Yes; if the aesused waives his right to be 
tried by the Jury. See seetion 423, slanse 
(b) (2), Orimirgl Proeedure Code; Taju 
Pramanik.v. Queen-Empress (5). 

JUDGMENT,—This appeal js by one 
Tenaram Mondal, who has been eonvioted 
under seetion 304, Indian Penal Code, and 
sentenced to five years’ rigorous imprisonment. 
. He was tried with the aid of the Jury, and 
the Jury returned a unanimous verdiet of 
guilty under the sesond portion of sestion 
304, The Judge, agreeing with the Jury, 
eonvieted the appellant and sentenced him as 
atated above, l 

The appeal to this Court, therefore, is upon 
the ground of misdireetion to the Jury, 


The two prineipal points on whieh the Judge 
is said to have misdireeted the Jury sre as 
follows’: The first is that oertain material 
witnessés named in the First Information and 
also in the evidenee, who were examined by 
the Poliee Sub-Inspestor on the day following 


- 


(5) 26 C, Wr at-p, 714; 2 C. W, N. k 909; 18: Ind, 
Deo (Hea) 465, . 
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the date of oasurrenae, were not examined at 
the trial and that the Judge did not tell the 
Jury that they might infer that the evidense 
of these witnesses, who eould have been but 
were not ealled would have been, unfavour- 
able to the prosesution. 

It was stated in the First Informatioi? that 
one Rajani Mondal held the deaeased by the 
waist when the neeused struek Natabar 
Mandal, and that Nepal, Kristo, Madan, Babu 
Ram and others were present on thespot at 
the time when the deceased was actually 
strusk by the asoused. | 

The learned Sessions Judge has, no doubt, 
pointed out to the Jury that " Kristo, Nepal, 
Madan, Rajani, who are said to have been 
present on the oseasion, have not been examin- 
ed. Rajani is, &esording to one of the 
witnesses, dharmabhat of the aseused.” Bat 
he did not tell the Jury that they sould 
presume that the evidenee of these witnesses, 
if they had been examined,. would have been 
unfavourable to tha proseeution. In this 
sonnestion we may refer to the following 
observations of Sir Fransis Maelean, O. J., in 
the ease of Fanindra Nath Baneri v. 
Emperor (1): “Then it is said that the Judge 
did not suffisiently warn the Jury that the 
omission of the proseention to sall sertain 


e witnesser, and partiealarly the palki bearers, 


raised & presumption that their evidenee 
would be unfavourable to the prosecution, and 
referenes is made to seetion 114, illustration (g), 
of the Hvidense Aet, 1t is perfestly true that 
in hisoharge we do not find tbe word ' pre. 
sumption,’ but againand again the Judge has 
pointed out to the Jury that they might pro- 
perly draw any inferenses they pleased- from 
the faot that these witnesses were not ealled. 
There is no substanee in this point." 

It is to be observed that in that ease the 
Judge suffisiently pointed out to the Jury that 
they might properly draw any inferenee from 
the fast that those witnesses 'were not called, 
and the only defest was that the word 
" presumption " was not used in the aeharge 
to the Jury. ° 

In the present ease the Jury were not told 
that they eould draw any inferenee unfavour. 
able tothe prosesution, . 

The next ground is that the Judge, in 
summing up the evidenee to the Jury, omitted 
to draw attention to eertain diserepaneies in: 
the evidenee of the prineipal witnesses for the, 
prosecution, ^- - - 2 54 


Vel. LÉI e 
EMPEROR v. PO MYA, 
:Of the seven: witnesses who had been 
examined for the prosesution, only witnesses 
No. I, Gungadhar Mandal, and No. 3, Dasarathi 
Mandal, brothers of the deeeased, deposed 
to having witnessed the astual striking of the 
deeeased by the asoused. ‘Witnesses Nos. 4, 5 
and 6 did not aatually see the blow being 
atrusk and the remaining witnesses are not 
witnesses to the ossurrenee at all. The 
evidense. for the prosesution, in so far as it 
rólates to the aetual striking of the blow on. 
the. deseased, therefore, rests upon the 
testimony of these two witnesses, Gungadhar 
and Dasarathi, 


` Gungadhar’s statement in examination-in« 
shief was put tothe Jury. He stated that ho 
saw the neeused strike the deseased. But in 
gross exmination the witness stated: “I did 
not notise asensed striking Natabar; when 
a fight goes on, it is diffieul& to say where 
one stands,’ There was thus a dissrepansy 
between his statements made in his exami. 
nation-in ehief and those in sross-examina- 
tion, and this ought to have been put to Jury. 


Witness No, 3, Dasarathi, stated in his 
examination-in-ehief that he also saw the 
aseused strike the deceased, In  orosm. 
examination, however, he stated: “When 
Natabar fell, I did not go there direstly, But 
as Kutèswar eame up and said something 
about Natabar having fallen, L went up to 
Natabar. I eaught hold of acsused's benki dao 
after Natabar had fallen," The statements 
of this witness are also to a sertain extent at 
varianeo with those made in hia examinations 
in-shief, 


“As stated above, they are the only two 
eye-witnesses to the actual striking of the 
deseased by the aesused and any diserepaney 
in their statements, we think, ought to have 
been plaeed before the Jury. The omission 
to place before she Jury the matters pointed 
out above sonstitutes material misdirestion to 
the Jury. We are of opinion that this misdiree- 
tion has prejudieed the aseused. In these 
sireumstances, the eonvietion of the petitioner 
and the sentenee pasaed upon him must be aet 
aside and a re-trial ordered. We direst assord- 
ingly. : 


The learned Pleader for the appellant asks 
us tostate that there should be a re. trial only 
if the prosesution desires to have a re-trial. 
But whena re-trial is ordéred, itis always 
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open to the prosesntion either to proeeed or 
not to proceed, as if may be advised,! 

The appellant applies that he may be 
released on bail. This applieation should be 
made to the Sessions Judge. 


Re-trial ordered, 


LOWER BURMA OHIEF COURT, 
OURIMINAL Revision No. 127a or 1920, 
June 4, 1920, 

Present :—Mr, Justiao Robinson, 
EMPEROR—Appiicant 
versus 
Burma an Y As S SPONDENT, Act 
1919), ss. 8, 7, 18—Order of restriction, iu eka 


be passed—Criminal 
de ruminal Procedure Code (Act Y of 1898), 


The Burma Habitual Offenders loti 
provides an alternative to action ae the d 
behaviour sections of the Oriminal Procedure Code 
&nd can be used when it is considered more a ; 
propriate or when security cannot be furnished, 
An order of restriction may also be substituted 
for an order requiring security for good behaviour 
and that whether security has been given or nob 
for the unexpired portion of the period, But no 
order can be passed except in those cases in 
which the Magistrate could have acted under section 
110 of the Criminal Procedure Code, [p. 1006, ool, 2.] 

The Burma Habitual Offenders Restriction "Aot 
makes no provision for taking a bond and demand. 
ing sureiies, It merely provides for an order of 
restriction being passed. If such an . order is 
Pn bis Es then violated, the person can be 
aur under section 18 of the Act, [p. 1008, 

Before -a,Magistrate decides to 
restricting & person to lany apectfied’ area, he sie 
= manage that that person hag adequate means 
ae 18 livelihood within that area, [p. 1006, 


. Oriminal revision from the order d 
by the Sub-Divisional Magist rd 
Thayetmyo Distrist, aistrate, Myede, 


l JUDGMENT.—Asoused, Po: Mya was 


i to seven years’ 
transportation and an order was, at the time 


of sentence, passed under seotion 56 

diresting that he should after release Ness 
his residenes and any change of residenee 
to the Police. He apparently failed to dg 
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so. On 6th November 1918 he was santens- 
ed to one month’s simple imprisonment 
for leaving his village without permission. 
At least this is what the Magistrate 
resords in his judgment. The Magistrate 
then received a report that the aseused, 
in breash of the order under seetion 565, 
often ° left his village without permission, 
and he issued a notiee to aseused, salling 
upon him to show eause why he should 
not “under the provisions of seetion 4 (a) 
of the Burma Habitual Offenders Hostrie- 
tion Aot anter into a bond in the sum of 
Rs. 100 with two respeetsble landowners 
of Y wamaton village as sureties for restriet- 
ing his movements beyond Y wamaton village- 
trast- for the term of one year,” He used 
the form of the order to show eause 
against furnishing security for good behaviour 
(sesticn 112, Criminal Procedure Code). 
When the aecused appeared, the order was 
explained to him, and the Magistrate re- 
eorded the evidense of a Sub-Inspestor of 
Police that he found acoused absent from 


his village ‘and that he bad been absent: 


for ten days. He also resorded the evidence 
of two witnesses to show that aeeused often 
left his village without permission. In his 
final order the Magistrate found that the 
pesused “is in the habit of leaving his 
village often without reporting to the 
Poliso.” He then dirested him .to. enter 
into the bond and on aseused saying he 
eould not furnish sesurity, he. committed 
him to Jail for one year. 


The order under sestion 565 required. 


aseused to report his residenae or ehange . 
of residense and if he merely went away. 


for afew days, he, probably committed no 
breach of that order. 
may be and assuming that he 
guilty of a  breash® of it, he sould have 
been punished an provided. in the seetion 
itself. "That breach gave.the Magistrate no’ 
jurisdiction to take action under Burma, 
Aet II of 1919. By action 3 (1) of this 
‘Ast it is pnaated that in any casein whieh 
a Magistrate ray, under the provisions-of 
gestion 110 of the Code of Oriminal Pro- 
sedure, 1898, require a péron to show 
sause why he should not bé -ordered to 
exesute a bond for his good behaviour, 
the Magistrate may in lieu of, or in addition 
jo, 80 doing require sueh person tq -show 


But however that- 
had . been. 


[159] 


sause why an order of restrietion should 
not be made against him. 


No report was before the Magistrate 
that would have justified ‘him in ‘taking 
astion under seotion 110 of the Criminal 
Prosedure Code and, therefore, he wamnot 
justified in taking action under the Burma 
Act. 


Again, this latter Aot makes no pro- 
vision for taking a bond and demanding 
sureties. It merely provides for an order 
of restrietion being ‘passed. If sueh an 
order is passed and is then violated, the 
peraon ean be punished under. seetion 18 
of the Aot. 

An order of restriefion is passed under 
seetion.7 of the Ast and will be in aecord. 
anée with the rules made by the  Losal 
Government under section 17 of the Ast, 

Before the Magistrate decides to pass an 
order restrieting a person to any. speeified 
area, he must be satisfied that that person 
has adequate means of earning his liveli. 
hood within that area. This was not done 
in this ense. 

For the above reasons, it is .elear that 
the Magistrate had no grounds before him 
whioh gave him jurisdistion to. make an 
per under the Ast. He was not entitled to 

ake a bond from the person before him 
and his prosedure was entirely wrong. 
. The Aot provides an alternatiye to action 
under the good behaviour seetions of the 
Code, and ean be used when it is eon. 
sidered more appropriate or when seeurity 
sannot be furnished. An order of resíris. 
tion. may -salso be substituted for an 
ordér requiring sesurity for good be- 
haviour, and that whether  sesurity has 
been given or not for the unexpired portion 
of the period. 

But no order ean be passed exsept in 
those cases in whieh the Magistrate sould 
have asted under section 110 of the Code. 

The order óf the Magistrate is set MS 
and Eo My will be released. 
: Order set dd 


c 

Vel, LAI) . 

' GHURPAT PANDEY t, EMPEROR. 
n e 


PATNA HIGH. COURT. 
Criminal Reverence No, 73 or 1920. 
December 13, 1920. 
Present; — Mr. Justies Jwala Prasad. 
GHURPAT PANDEY AND ANOTHER— 
e PETITIONERS 
voraus : i 


EMPEROR—Opposite PARTY. : 
Practice~-Criminal case— Prosecution case material- 
ly falee—Conviction, legality of—Falsus in uno 
falsus in omnibus, applicability of. 


The prosecution case cannot be thrown ont 
merely because itis false in some material points; 
but where it is false materially and substantially 
and in essential points of the case, and particularly 
where the defence version of the occurrence is 
largely found to be true, it would be not only 
iniproper but illegal to convict the accused upon 
the residue of the prosecution casé. [p. 1007, col. 2. | 

"The maxim falsus in uno falsus in ominbus is 
applicable to such cases. [p. 1007, col. 2.] 


JUDGMENT.—This is a Referense by 
the Sessions Judge of Shahabad, resominend- 
ing that the sonvietion of, and the. sentense 
passed upon, the petitioners Ghurpat Pandey 
` and Ram Agya Pandey by the Deputy Magis- 
trate of Buxar under section 323, Indian 
Penal Code, be set aside. 

: The prosesution sase was that the accused 


persons same to his door, where he with, bis- 


wife was seated, and began to abuse: both" 
of them filthily and on his. remonstrating, 
the acoused assaulted and beat them with 
lathts, ` * 

The defence version- of the ossurrenee was 


that the petitioners’ sister was taking cows: 


out of their house - to tefher them; that the 


somplainant’s daughter, who was coming the ` 


sume way ab the time, got a: push and fell 


down and that on, aseount of it a quarrel- 


ensued between the females of the two 
houses, whieh ultiniately sulminated into a 
fight between the complainant and his men 
on one side and the petitioners on the other, 
and asa sonsequense thereof both parties 
got injuries on their persons, ° 

‘The Magistrate disbelieved the prosesution 
ense as to the aseused coming to the complein- 
ant’s door, using abusive language and on 
remonstranee. assaulting the somplainant 
and his wife. He also disbelieved the 
proseention ease that none of the aceused 
persons had received any injury during the 
sourse of the oesurrense, In fast, the medi- 
eal evidenee showed that the. petitioners 
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were examined on the same day and had 
injuries on their persons. There was, there- 
fore, very little left in the story of the pro- 
seeution upon whieh the petitioners could be 
sonvisted. This was a fit ease in whieh the 
principle of falsus tn uno falsus in omnibus 
should have been applied by the Magistrate. 
The prineiple has been reiterated and &ffiirm- 
ed by a number of suthorities: Queen. 
Empress v, Surendra Nath Sartar (1) and 
Phatali Singh v, Emperor (2). ] 

It is true that the prosesution ‘case sannot 
be thrown out merely beseause it is false on 
some material points, but where the proséeu- 
tion oase is false materially and substantial. 


ly and in some essential points of the ense, and 


particularly, as in the present ease, where the 
defence version of the oseurrenee is largely 
found to be trae, it would be not only impro- 
per but aleo illegal to oonviat the petitioners 
npoh the residue of the prosseution amse, 
The Magistrate thought that; in spite of ‘the 
prosesution oase being untrne and that of 
the ‘defence true, as both the parties agreed» 
that there was an assault, he (the Magistrate) 
was entitled to invoke the aid of sestion 114 


. of the Evidense Aot and upon the presump. ` 


tion afforded by that seetion, to eonviet the 
two amongst the several aesused persons of 
having assaulted the eomplainànt. I fail to 
appresiate how sestion 114 can give rise 
to any presumption.of gnilt against the ae- 
eused. The prosecution had to prove the ease 
entirely in its origin; motive and the aetual 
assault. Both the. parties had reeeived in.- 
juries and if the oseurrense as given ‘by the 
defenee is true, there is no reason to hold 
thém guilty and to exonerate the somplain- 
ant for having not only provoked the assault 
upon himself but also assaulting the aeeused 
person. Even if there be.any truth in the 
very smialP residue of the proseeution ease 
left, the sésused were undbr the law entitled 
to plead riglitt of private defenee and to be‘ 
acquitted. The learned ‘Judge has in his 
letter of referenee diseussed the point fully 
and sussinetly, m *. 


I agres with the view. taken by the 
learned Sessions Judge, aedept the Referenae 
made by him and set aside the order of the 


» 80 WEN. 514; 28 0.897, * .— 
Ind. Cas. 73, § P. Li W. 157, (1918 A 
288; 19 Or, L, J; 877. DOES. 
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Magistrate eonvieting the aeeused, and acquit 
them. The fine, if already realised, should 


be refunded, 
Reference accepted. 


CALCUTTA HIGH COURT. 
Orrmrmat Revision No. 38 or 1921, 
. Mareh 4, 1921. 
Present :—Mr. Justice Teunon and 
Mr. Justice Ghose. 
PROBODH KUMAR DATTA —COMPEAINANT 
— PETITIONER 
. — versus 
e MOHIM CHANDRA ROY —Ao00U8E0— 
Opposite PARTY. 
Criminal Procedure Code (Act V of 1898), Chap. XVIII 
— (Criminal trial—~ Charges of offence triable by Court 
of Session, combined with offence not. 80 triable— 
Procedure, 


When an accused person is charged with two 
offences one of .which is triable only, by a Court of 
Session, the Magistrate should adopt the proceduro 


previded in Chapter XVIII of the Oriminal Pro. - 


cedure Code, inter alia, giving the accused an 
opportunity of cross-examining the witnesses for 
the prosecution, 

FAOTS appear from the judgment, 

Babu Narendra Kumar Bose for Babu Mane 
matha Nath Mukherjee (with him Babu Sama- 
rendra Kumar Datia),for the Petitioner.—The 
forged reseipt was produeed before the Assis: 
tant Commissioner of Poliee, Caleutta. Reads 
seetion 471, Indian Penal Code, It is not neses» 
sary that the use of a forged document should 
be in Court, simply user is sufficient to 
bring the culprit within the purview of 
Criminal. Law. The learned Magistrate 
says that. the ease is within his eognisance, 
But the ease is exelusively triable by the 
Court of Session. " 

Aseused in per&on,.— Under seetion 439, 
elause (2), Criminal Prosedure Code, notice 
ought to have been served on me, Refers 
to seations 210 to 213, Criminal Prosedure 
Code, The Trying Magistrate 18 simply 
enquiring, 
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Babu Narendra Kumar Bose,—I do not 
objest to the opposite party's application 
for permission fo oross-examine the pro- 
The sharge must be 


[Tzuxox, J.—Can we not direst the oan- 
eellation of the oharge and proseeding under 
Chapter XVIII? } 

But no ground has been shown for the san- 
eellation of the ehargb. 

JUDGMENT.—In this sase we have 
heard in support of the Rule a Wakil 
of this Court, Mr. Narendra Kumar Bose, 
and in opposition to the Rule we have 
heard the asen£&ed in person, The charges 
that have been framed against the aseused 
Bre, one eharging him with  misappro: 
priation or breash of irust in respest of 
a sum of Re, 943-1-9, and the sesond head 
of eharge is one sharging him with dis- 
honestly using as genuine a forged dosu- 
ment, which purports to be a reeeipt or 
aequittanee, for the aforesaid sum of 
Rs, 943-1-9, This sesond charge, whieh is 
one under sestion 471 read with sestion 
467 of the Oode, is olearly triable only 
by the Court of Session, If the ease is 
to go to the Sessions Court, it is clear 
that if should go there as a whole. We 
must, therefore, look upon tbese eharges as 
sharges improperly framed and we, there- 
fore, direst that these charges be eaneel. 
led and that the learned Presidency 
Magistrate do now proceed in the manner 
provided in Chapter XVIII of the Oode 
of Oriminal Prosedure, inter alia, giving to 
the aseused an opportunity of eross-examin: 
ing the prosesution witnesses, who have 
been already examined, as he now desires 
to do. 

In these terms this Rule is made absolute, 


Rule made absolute, 
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Abetment—Principal offence not substantiated— 

Conviction for abetment, whether legal. 

Where a person is charged with having com. 
mitted an offence, and another is charged with 
having abetted him in the commission thereof, and 
the prosecution fail to substantiate the commis- 
sion of the principal offence, there can be no con- 


viction for abetment. 


C Rasa KHAN v, EMPEROR, 


82 0; L; J, 478; 22 Cr, L J. 448 
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Acts—General. 


1856—-XV. See HINDU Wipow's Re-MARgRIAGE 
Aor. 

1859—XIV. See LIMITATION Act, 

1860— XLV. See PENAL UODB. 

1865—III. See CARRIERS Act. 

1865— X. See Succession Act. 

1870— VII. See Court Tres Act. 

]871—XXIII. See PENSIONS Act, 

1872—1. See EvIDENCE Act. 

1872—IX. See Contract AOT, 

1878—-X. See Oarus Act. 

1878—VIII, See NORTHERN INDIA CANAL AND 
DRAINAGE ACT. 

1875—IX. See MAJORITY ACT. 

1881—V. See PROBATE AND ADMINISTRATION ÁCg. 

1882— JI. See Trusts Act. 

1882 —IV. See TRANSFER OF PROPERTY Act. 

1882—V. See EaAsEMENTS ACT, 

1882— XIV. See CIVIL PROCEDURE CODE. 


1882—XV. See PRESIDENCY SMALL Cause 
Courts Act, 

1887—IX. See Provincran SMALL CAUSE 
Courts Act. 

1880 —VII. See Succession CERTIFICATE Act, 


1890— VIII. See GUARDIANS AND Warps ACT. 

1890—-IX. See RAILWAYS Act. 

1894—I. See LAND Acquisition Act. 

1898 —V. See Og1MINAL PROCEDURE OODE, 

1899—IX, See ARBITRATION AOT, 

1907—1II. See PROVINCIAL ÍINSOLYENOY Aor. 

1908—V. See CIVIL PROCEDURE CODE, 

1908—IXe See LIMITATION ÀCT, 

1908—X VI. See REGISTRATION Act. 

1£08-—111. See PRESIDENCY Towns INsoLVENCY 
Act, 

1911—XII. See FACTORIES Act. 

1914—VITI. See Moror VEHICLES Act. 

1918— VII. See Income Tax Act, 

1920—V. See PROVINCIAL INSOLVENCY ACT, 


° Acts—Bengal. 


1867—IT. See Benaat PUBLIC GaAMBUING Act, 
1875—V. See BENGAL Survey Act 
1876—VI, See BENGAL INOUMBERED ESTATES 
Act, . 
e ; 
. 
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Acts—Bengal—conceld. 


1884—11I. See BENGAL MUNICIPAL Aor, 
)886— VIII. See BENGAL Tenancy ÁcT. 
1897—V. See BENGAL EsTATES PARTITION Act, 
18929—11I. See CALCUTTA MUNICIPAL Act. 
1920—III. See CALCUTTA RENT ACT. 


Acts—Bombay. 


1876—X. See BOMBAY REVENUE JURISDICTION 
Aor. 

1871— 111. See BOMBAY HEREDITARY OFfrices 
Act, 

1879 —Y. See Bompay Lanp Revenun Cope, 

1880-I. See Knot: SETTLEMENT ACT, + 


1888 -III See Orry or Bombay MUNICIPAL Act, 
1901—1II. See Bompay District MUNIGIPAN 


Act. 
1918—II. See Bompay Rent (War Resrar& 
TIONS) Act. 


Acts—Burma. 


1890—I. See BüRMA GaAMBLING Act. 
19819—II. See Burma HABITUAL OFFENDERS 
Restriction Act. 


Acts--C. P. 


16883 —IN, See C. P. Tenancy Acrt, 
JSOS—-XT See O. P. Tenancy Act. 
1829—XXIV. See C. P. Court of Warps Act, 


Acts—Madras. 


1884—IV. See Mapras LOCAL BOARDS Agr, 

1888—I. See MADRAS ABKARI Act, 

1897—IV. See MADRAS SCRYEY AND BOUND- 
ARIES Act, 

1903—III. See Mapras LAND ENCROACHMENT 
Act. 

1908—I. See MADRAS EsrATES LAND ÁcT. 


.  Acts—Punjab. 


1960 —XIII. See Punwis ALIENATION or LAND 
Act. 

1918—I. See PUNJAB PRE-EMPTION Act, 

1914—I. See PUNJAB ExcieE Act. 

1918—VI. See PUNJAB Courts ACP 


. Acts-—U. P. 2. 


1889—1. See OUDE ESTATES Act. 

18938-—-XIX. See N. W. P. Lann REVENUE Act. 

1876—X VII. See OUDH Lanp REVENUE Act 

1886—XXlLI. See OunpH Rent Act, 

1899—11I. See N. W. P. AND OUDH Court or 
WARDS ÁCT. 

5i901«—II. See AGRA Tenancy Act. 

1901-—111. See U. P. LAND REVENUE Act. 

19.2—1Y. Seg U. P, Court or Warps Acz, 


am E 
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Statutes. 
1915—(6 & 6 Geo. V, C. 61). See GovERNMENT OF 
INDIA Act, 
Admission, admissibility of, in evidence— 


Admission of party in respect of joint property, 

whether cum be given in evidence against others 
P interested in the joint property. 

The admission of one party may be given in 
evidence „against another, when the party against 
whom the admission is sought to be used has a 
joint interest with the party making the admission 
in the subject-matter, or the thing to which the 
admission relates. ^ 

G, the eldest of five brothers of a joint family, 
granted a permanent lease of the family property 
to B. he died shortly afterand B. having failed to 
obtain possession brought & suit against his re- 
presentatives for compensation, &c., and obtained 
a decree, and in execution thereof brought the 
property to sale and purchased it In that suit K., 
one of the brothers, was examined as a witness by 
the representatives of G and stated that G. had 
separated from his brothers and that there was 
no joint family. Subsequently, N. and J., two 
other brothers, brought the present suit against B. 
for a fleclaration of their title to a share in the 
property sold, asserting that at the time when 
the lease was granted by G. the brothers con- 
Stituted a joint family and that the property was 
jot family property: B in reply put in the de. 
position of K. inthe previous suit as an admission 
against N. and J; the deposition was admitted 
in evidence and the suit dismissed. On second 


appeal : 


Held, that the deposition was inadmissible in 
evidence against the plaintiffs. © Nagsypra NATH 
GHOSE v. LAWRENCE JUTE Company, Lp, 26 C. W. N. 
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Adverse possession—Decree for “possession 
—Haecution barred ~ Decree-holder obtaining 
possession — Judgment-debtor, whether can recover 


possession. 


Where a decree-holder obtaims possession of the 
property decreed to him withont execution, his 
possession must nevertheless be ascribed to the 
decree, and the judgment-debtor can turn him out 
only if he can show that he had acquireda good 
title against the world before the decree-holder got 
into possession. 

When a decree has been passed agains’ a person 
in possession directing him to give up possession 
to the successful party, and the former remains in 
possession waiting for execution, then it cannot be 
«aid that that party is holding adversely to the 


world, althgugh all the time the period of limita: 


tion was running out against the successful decree. 
holder. It*must be assumed that the person against 
whom the decree for possession has been passed 
recognises the decree, and is not prepared to take 
up the position that the deoree is not binding 
against him. Ib can safely be presumed that suoh 
a person remains in possession until execution pro. 
ceedings are taken, but does not thereby assert 
that he hus a title against the decree? B 
BRAKHMAaBAr v. HAMCHANDRA  VasupEY ROTITHOR, 
«8 Bom L. R.:01; 46 B. 943 `> 414 
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Agra Tenancy Act “(ll of 1901), 
ss. 95, 177 (f)—Jurisdiction, plea of, not 
raised or decided— Appeal, forum of—Denial that 
plaintif is a tenant, whether. raises plea of 
jurisdiction. 

Where in asuit under section 95 of the Agra 
Tenancy Act no plea of jurisdiction is raised or 
decided, an appeal lies to the Commissioner and not 
to the District Judge against the decision therein. 

The mere denial by the defendant in such a 
suit that the plaintiff is a tenant does not raise the 
plea of jurisdiction A RATAN SINGH v. PRAN SUKE, 
19 A L. J. 1:0; 2 U. P. L, R. (A) 485; 43 A 


SS. 196, 197, applicability of — Suit by 
co-sharer for profits— Jurisdiction — Appeal — Duty of 
Appellate Court. 

A suit by a co-sharer for profits for the period 
he was kept out of possession by the other co- 
sharers is one to which the provisions of sections 
146 and 197 of the Agra Tenancy Act were in» 
tended to apply, and when sucha suit is dismissed 
by a Civil Court for want of jurisdiction, and there 
isan appeal to the District Judge, he should deal 
with the case as provided for in the foregoing 
sections, A Musammat SAID UN-NISSA BIBI V, FIDA 
Husain, 19 A L. J. 194 3 


Appeal (Criminal) —Linitation—Last day for 
filing appeal empirig during vacation—-Appeal 
presented on re-opening of Court- Cicrumstance 
justifying admission of appeal after empiry of 
limitation. 

The last day for filing an appeal in a Sessions 
Court expired during the Court’s civil vacation, 
but on that day the Judge held criminal sittings, 
of which, however, neither the appellant nor his 
Counsel had timely notice, and the appeal was 
fiili on the day the Court re-opened after the 
civil vacation, but was dismissed as time-barred : 

Held, that as notice of the Judge’s intention to 
hold sittings on the day when limitation for the 
appeal expired was not given either to the appel. 
lant orto his Counsel, the appeal ought not. to 
have been dismissed as time-barred. Sons 
SHEIKH v NAIB ALI, 72 Cr L. J. 426 714 


(Second)-—Custom, proof of - Document. 
ary evidence examined by first Appellate Cowrt — 
Relevancy of evidence, dispute as to—High Court, 
whether can re-assess value of evidence. 

Where a Court of first appeal examines and dis- 
cusses the documentary evidence produced in 
support of an alleged custom and pronounces it to 
be unreliable and insufficient, but expresses an 
erroneous opinion as to its relevaney, the High 
Court will not, in second appeal, merely on that 
ground, re-assess its value as proof of the custom 
set up. O Sant BAKHSH v GAJADHAR Trasap, 8 
O. L. J. 202 





Findings of fact, conclusions drawn" 


from, correctness of, whethercan be challenged — 

Succession. i 

Although in second appeal findings of fact cannot 
be impugned, it is nevertheless open foa party to 
challenge the correctness of the conclusion drawn 
from such findings. O Jasopua v. MUBRLIDHAR, 
24 0. C. 1 7 144 








Finding of fact not borne out by 
evidence—High Cow t, interference by, 
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Although findings of fact cannot be interfered 
with in second appeal, yet when those findings are 
not borne out by the evidence on the record, or are 
based upon evidence which has been misread or 
misunderstood, the High Court will interfere, A 
MATBAR Binen v. Ransaz SINGH, 19 A. L. J. 149: 
3€«U. P. L. R. (A. 27 65 

f Finding of fact, whether can be 








questioned. 

Ib is not open to an appellant to question 
findings of fact in second appeal, merely on the 
ground that they are based upon documentary evi- 
dence: he must show that the finding is vitiated 
by some misconstraction of the legal effect of a 
document U P B R Pancnam Lar v. NIHAN 
SINGH, 8 O. L. J. (B. RB. 69 
— Interest, rate of, specified in mort. 

gage-bond-—Finding that rate hard and unconscion- 

able—High Court, whether will interfere —Contract 

Act (IX of 1872), s 18 (3). 

The High Court in second appeal will not interfere 
with the decision of a lower Appellate Court to the 
effect that the rate of interest stipulated for in a 
morigage-bond is hard and unconscionable, and that 
the creditor has failed to prove that the contract 
was nob induced by undue influence. © JyorisH 
CHANDRA v. ÁTITA SAHA KINKAR SHAH 275 
Appeal to His Majesty in Council - 

Order-in-Council, dated 21st December 1908, r 18— 

Patna High Court Rules, Ch. IV, v. 15—Registrar, 

power of, to eaclude documents from paper-book. 

The word “ Registrar” in rule 18 of the 
Order-in-Council, dated the 21st December 1908, 
means the Begistrar or other proper officer having 
the custody of the record in the Court appealed 
from. e 

The Registrar is, in the first instance, the proper 
person to determino what papers shall be incladed 
in the paper book when there is any dispute be- 
tween the parties. 

Rule 18 of the Order-in-Council, dated the 2] st 
December '¥08, applies only to papers which form 
a part of the record, and nof to papers which come 
into existence after the decision of the High Court 
which is the subject-matter of the appeal, and 
were, therefore, not on the record at the time 
when the appeal was heard. Pat Suiv SINGH 
v. Bupuv Sines, 6 P. L. J. 114 657 
Arbitration in pending suit, informal reference 

to, whether can be given effect to—Civil Procedure 

Code (Act V of 1908), s. 89, O. XXIII, v. 8— 

Arbitration Act (IX of IRAN), 

An informal” reference to arbitration in a pend- 
ing suit cannot be given effect to either under 
Order XXIII, rule 3 of the Code qf Civil Procedure, 
or under the: Indian Arbitration Act, even although 
dhere is a written submission. 

The words “save in so faras is otherwise pro- 
vided by the Indian Arbitration Aot, 1899, or by 
any other law for the time being in force" in 
section 89 of the Code of Civil Procedure do not 
let in Order XXIII, rule 8 of the Code. The 
words "any other law for the time being in force” 
refer to amendments of, or substitutions for, the 








Arbitration Act or other pieces of legislation on. 


that subject-matter. © Dsxarr Tra Oo, Ln, v. 
Assam BENGAT BAILWAY Co, 250. W N. 17. 919 
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Arbitration Act (IX of 1899), ss. 4 


(D), 20—Submission to arbitration, what amounts 
to 


A, a member of an Association, submitted to the 
Association a claim in writing against B, another 
member. the Association appointed arbitrators 
who placed the claim before B and he in his own 
hand and over his signature wrote his answer to 
the claim, being aware that the object of the 
document was to lay before the arbitrators in , 
writing the difference which was to bó decided 
between the parties: 

Held, that the document cpnstitated a written 
agreement to submit the present difference to arbitra. 
tors within the meaning of section % b) of the 
Arbitration Act. A NaiNsUEHDAS NAGARMAL - v. 
GAJANAND-SHyAM Lat, 19 A. L.J. 132; 49 A. 348 

269 
S. 19, applicability of — Arbitration — Con- 

tract containing arbitration — clause—Swit to im- 

peach validity of clause, maintainability of. 

D.a firm of commission agerts on the Pakki Adat 
system, entered into a contract with P. for the sale 
of cotton; the contract was prepared on a printed 
form containing certain terms and conditions in- 
cluding a clause for arbitration, and was signed by 
P. Disputes having arisen D. proceeded to appoint 
arbitrators, whereupon P. brought the present suit 
for a declaration that the contract was a “wager” 
and, therefore, the submission olause in it being 
for the purpose of assisting in effecting or carey. * 
ing out a wagering transaction was void, and also 
for an injunction upon D. and the arbitrators: 

Heid, that as the object of the suit was to 
impeach the validity of the arbitration clause in the 
contract, and the suit was not in respect of any matter 
agreed to be referred to arbitration, the provisions 
of section 19 of the Arbitration Act did not apply, 
and that P. was not entitled to an injunction 
restraining the arbitrators from proceeding with the 
arbitratioh. $S ArMABAM.KASHIRAM v, GAJANMAL- 
BHaGWANDAS, ' ! S. L.B 123 l 

S. I9 — Arbitration, reference to, effect of — 

Swit, institution of, effect of—Stay of suit, when 

to be granted—Burden of proof. 

Where, for the determination of a controversy, 
two competent Tribunala are available, the Court 
and arbitrators, and one of the parties chooses the 
latter but in fact has recourse to the former, it ig 
not open to his opponent to enforce specific per. 
formance of the contract, or to plead the contract 
as & conclusive bar to the suit; but he may apply 
to the Court to stay the suit in the exercise of its 
judicial discretion, so as te leave the plaintiff in 
the suit no other remedy than to proceed by 
arbitration, and the burden of showing that some 
auffioient reason exists, why tha matter should not, 
be referred to arbitration is upon the person 
opposing the application, and not upon the appli- 
cant to show*that no such reason exfasth, < 

When 2 reference to arbitration is made to the 
Bengal Uhamber of Commerce, and the private 
Tribunel comes into existence, the effect of the 
institution of a suit subsequently is that, from 
that very moment, the arbitrators become incap- 
able of acting, within the meaning of rule VIII of 
the Rules ef the Tribuaal of „Arbitration, adopted 
by the Bengal Ohamber of Commerce, but if the 
suit is stayed, it is'comoetent tothe Chamber to 

: : 
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“substitute and appoint new arbitrators, and so enable 


the Court so re-constituted to proceed with the arbi. 
tration. But the institution of the suib cannot 
retrospectively affect the validity of the reference 
which, when it was made, was in exaci conformity 
with the agreement of the parties, and does not 
affect that portion of the arbitration proceedings 
which had taken place before the suit was instituted. 


C Joxizüw Kaya v GBANESHAMDAB i-o 


C. W. N. 62; 47 C. 849 


Attorney, duiy*of, to disclose documents—Supple- 
mental affidavit ef documents, when to be made— 

Omission to disclose documents to opponent before 

trial, whether amounts to such dishonourable conduct 

on part of Attorney as would justify investigation by 

Special Bench, : 

It is the duty of an Attorney to be extremely 
careful in ascertaining from his client, who has to 
make an affidavit of documents, exactly what 
materials and documents are in his possession. It 
is further his duty, the moment he finds that 
there are documents which have not been disclosed, 
at the very earliest moment to bring these docu- 
ments to the notice of his opponent and give 
him "an opportunity of inspecting them. 


An Attorney for the defendant ina suit pending 
‘before the Original Side of the High Court, acting 
om the advice of Counsel, did not maka a supple- 
mental affidavit of documents, nor did he write 
and disclose the existance of these documents to 
the plaintiff before the snit was taken up for 
trial : 

Held,.that although the Attorney was quite wrong 
in the course he took up, yet it was not such 
dishonour&ble conduct, on his part, either towards 
his opponents or towards the Court, as would 
justify it in referring the matter to a Special 


-Benoh for an investigation into the conduct of the 


Attorney. 

- Suech:a step should not be taken, unless the 
Court is satisfied that the question is of such a 
serious nature that it is in the interests of the 
profession as a whole, and 8f litigantsin general, 


“that a full enquiry should be made into it by 


-e Special Bench for that purpose © AN ATTORNEY, 
In the matter of, 26 O.. W. N.+9 908 


Ballment for hire—Thing aot fit for use— 

Warranty, breach of—Bailee, duty of. 

A bailee for hire is ordinarily bound to return 
the arliole hired at the end of the pericti for which 
it is hired, x 

There is, however, &n implied warranty when 
an article is hired out for use that it is fit to be 
used for that purbose, and if there is a breach of 
'würranty* then there is no liability to pay the 
hire and, the bailee can leave the article -where it 
is and givé notice to the bailor that there is a 
breach of warranty. In such a case he is not 
“bound to return the article to the bailor. B Isuranr: 
“HASSANALLY v. IBRAHIM DAJIBHAI, 28 Bom’ L R. 408 
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sengal Estates Partition Act (V B. 
C. Of 1597), SS. Z5, Z9 —Collectofs order 
recording proceedtng—Suit to contest order—Limi- 
(ation, commencement ef, — - 
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Bengal Estates Partition Act-ooncld, 


A suit to contest an order of the Collector record. 
ing a proceeding under section 29 of the Bengal 
Estates Partition Act must be instituted within 
four months of the date of the order. Where there 
is an appeal against the Collector's order to the 
Commissioner and then to the Board of Revenue, 
the period of four months laid down by section, 25 
of the Act is not extended and limitation for a 
suit still runs from the date of the Collector's 
order and not from the date of the ultimate order 
of the Board confirming the order of the Colleotor, 
Pat TuskuR BADRI Narain SINGH v. SUBHKARAN 
MissER, 6 P, L. J. 41; 2 P. L. T. 180 90 
Bengal Incumbered Estates Act 

(Vi of 1876), ss. 3 i(thirdiy) (b), 

£5, G—Decreeagainst Manager—- Attachment, validity 

of— Notice of claim, whether necessary. 

Section 8 (thirdly) (5) of the Bengal Incumbered 
Estates Act does not apply toa decree obtained 
against the Manager of an incumbered estate. 

The holder of & decree against the Manager of an 
incumbered estate is not required to notify his 
claim to the Manager under sections 6 and 6 of 
the Bengal Incumbered Estates Act. Pat Burron 
v. MIDNAPUR.ZAMINDARY Co 902 
Bengai Municipal Act (IH of 1884), 

S. G0— Municipality, servant of, convicted— Appeal 

to District Magistrate—District Magistrate, uncon- 

cerned with Municipality, receiving copies of pro- 
ceedings thereof, whether debarred from hearing 
appeal, 

Where a District Magistrate is not in any way 
concerned with a Municipality, the mere fact that 
he receives copies of the proceedings of the 
Municipality in his capacity as official head of the 
district, would not debar him from hearing an 
appeal against the conviction ofa servant of the 
Municipality. Pat Tes Narain Binan v, BMPEBOR, 
22 Or. L. J. 387; 3 U, P. L.R (Pat) 64 515 


S. 853 —"Oircunstances and property within 
the Municipality”, interpretation — of —" Circum. 
stances’, meaning of-—Income earned elsewhere but 
brought within the Municipality to be spent there 
by a resident tax-payer, whether liable te assessment. 
The words “within the Wunicipality” in section 

83 of the Bengal Municipal Act govern both “cir. 

cumstances” and "property", and the word "circum 

stances” must be interpreted to be in substance the 
equivalent of “means.” 

When a tax-payer, who is residentin his hold. 
ing within a Municipality, brings to his home in 
that Municipality the whole of his income, no 
matler where earned and no matter from what 
source derived, the income thus brought within the 
Municipality there to be spent and enjoyed, becomes 
part of his “means” or “circumstances” within the 
Municipality and liable to assessment there unger 
section 85 of the Bengal Municipal Act. C 
CHAIRMAN OF THE COMMISSIONERS, | JOYNAGAR 
MUNICIPALITY v. SAILABALA Dora, 25 C. up Ti 





48 O., 443 


SS. 202, 204, 218, 353—Failure 
to comply with requisition under ss. 202, 201— 
Offence - Prosecution—Limitation. 

Where a ‘person fails to comply with a requisi- 
tion under sections 202 and 204 of the Bengal 
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Municipal Act, the limitation of six months laid by 
section 863 of the Act begins to run from the 
date of the expiry of the period allowed for com- 
pliance with the requisition. Pat Guram RASUL 
v. Emperor, 6 P. 1. J. 174; 22 Cr, L. J. 427 715 
Bengal Public Gambling Act (Ii of 

867 B. C.), SS. ií, lla—"Ring game", 
game of skill or chance—Finding of 


abhether 
by High Court, 


Magisirate— Error— Interference 

when permissible, 

A finding on the question whether the "Ring 
game” isa game of skill ora game of chance isa 
finding of fact, and unless the Magistrate has com- 
mitted any grave error in arriving at the finding, 
the High Court will not interfere Pat Daun: 
Mian v, EMPEROR, 22 Cn, L. J. 890; 3 U.P. L. R. 
(Par.) 55 518 
Bengal Survey Act (V of 1875), 

S. 41. See Liswiration Act (IX or 1908), 

Scn. I, ART. 142 -78 
S. 41—Limitation Act (IX of 1903), Sch. I, 





Art. l4à-——Boundary, dispute as to—Order of 
Collector, effect of—Suit to contest order— 
Limitation. 


The order of a Collector ander section 41 of the 
Bengal Survey Act determining the boundary of an 
estate operates as the order of a Civil (Court 
declaring the parties to be in possession of the land 
in accordance with the boundary as determined by the 
Collector, and Article .4% of Schedule I to the 
limitation Act applies, when it is sought to reverse 
or modify the order uf the Collector, the date of 
dispossession being the date of the order of the 
Collector. Pat Parsau CHARAN v. SECRETARY OF 
STATE FOR INDIA, 6 P. L. J. 5:; 4 P. D. T. (118 46 
Bengal Tenancy Act (VIII of 1885), 

SS. 2 (2), 174—Sale for arrears of reyt— 

Hatension to Orissa of Bengal Tenancy Act, whether 

operates as repeal of old Rent Law as regards suits 

im Revenue Courts. 

By the extension to Orissa of Chapter XIV of 
the Bengal Tenancy Aot so much of any Act, 

“including Act VIII of 1865, as is inconsistent 

with Chapter XIY, is repealed under section 2 (2) 
of the Bengal Tenancy Act, 

After such extension, section 174 of the Act 
applies to suits originating in the Oollector's Court 
under the law as it stood before the introduction of 
this section. LAKSHMIDAR MAUWANTI v. 
RATNAKAR MAHAPATRA, 40 M L. J. 546; 8 U, P. L. R. 
(P. 0.) 26; ? P, L. T. 458; (1921) M. W. N. 383; 25 C. 
W. N. 1008 I 

ss. I}, 18, 85—‘Transfer”’, whether 
includes lease. 

The term “transfer” in clause (a) of section 18 
of the Bengal Tenancy Aot includes a lease. C 
AMAR CHAND v. Prasanna Dasr, 25 O. W.N. 9 

529 

S. 49 (D)-Sub.lease, permanent, by 

raiyat io under-raiyat, whether operative against 
grantor —Under-rayiat, tenancy of, termination of, 

Where a lease, purporting to be of permanent 
character, is granted, on the face of the document, 
by a ratyat (nob being & raiyat holding at. a fixed 

rate) to au under-ratyat, the lease is not operative 
aS & permanent lease between the raiyat and the 
under-raiya, But as the tenancy of an under. 
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raiyat may be created without a written lease, the 


grantee in such a case is an under-raiyat who. 


holds otherwise than under a written lease, and his 
tenancy is liable to be terminated in the mannor 
provided by section 49 (b) of the Bengal Tenancy 
Act; till the tenancy has been thus terminatod, 
the grantor cannot treat the under-ratyat asa tres. 
passer. © CHANDRA KANTA NATH v, AMJAD ALI 
Hazır, 25 0. W. N 4; 820. L. J. 296 6 
S. 52 (8) —" At the time the measurement 
on which the claim is based was made", meaning 
of. 

The expression “ab the time ethe measurement on 
which the claim is based was made,” ip seciion 62 
(6, of the Bengal Tenancy Act,. refers to the 
measurement upon which the area in excess ‘or 
defect, as the case may be, is found out before 
the institution of the suit; it does not refer to “the 
measurement made at the time of the original 
Settlement or the last preceding adjustment of rent.” 
C NILMANI KAR v. Sati: PRASAD GaRGA BAHADUR, 
32 C L J. 302; 25 C. W. N. 280 
SS. G0, 149—Registered proprietor, 

whether can always sue for rent—Tenant, whether 

can plead jus tertii—Procedure, 

The plain meaning of section 60 of the Bengal 
Tenancy Act is, that if a registered proprietor 
brings a suit for rent, ibis not open tothe tenant 
to plead in defence that the rent is due to a third 
person. The only thing that he aan do is to 
deposit the rent under section 149 of the Act find 
ask that there may be an adjudication as to the 
claim of the person whose title he sets up. Pat 
Nanp KurR v. JonHAN MauroN, 2 P, L. T. 337; 
(tasi Par, 201 386 
ss. 103, 106—Landlord and tenant— 

Right to trees growing on tenants land—Presumption 

-——Record of Rights, entry  in—Presumption of 

correctness — Burden of proof. 

The ordiaary law is, that the tenantis entitled to 
cut the trees on his land but the landlord has the 
right to appropriate the trees 

When a kecord of Rights is finally published, it ' is 
assumed, under section 108 of the Bengal Tenancy 
Act, to be correct until it is shown by evidence to be 
incorrect. 

A suit brought under section 10%, Bengal Tenancy 
Act, has no legal concomitants which defferentiate 
it from any other ordinary civil suit. ‘The mere fact 
that asuit is brought under section 106 of the Bengal 
Tenancy Act does not weaken the presumption of 
accuragy which is attached to a Record of Rights 
under section 103 of the Act. 

The burden lies on the plaintiff to rebut that 














presumption. Pat JANKI Kuegv. WALI MUHAMMAD 
420 

ss. 105, IB88-Application for settle. 

ment of fair  rent—Landlords constituting 


Mitakshara family —Infant, whether necessary party 
-— Effect of not joining infant within period prescrib. 
ed? 

On the 12th March 191% a Record of Rights was 
finally published, and 8S. and G, constituting a 
family governed by the Mitakshara Scho. of Hinda 
Law, were recorded as landlords, On 2Jth April 
13*7, S. G.and an infant son of S. born prior to 
the publicatioa of the Record of Rights, joined in 


i014 : 
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an application under section 105 (1) of the Bengal 
Tenancy Act for settlement of fair and equitable 
rent. On the 15th April i917 a son was born to 
Q. and an application was made on "th June 1917 
to amend the application of 20th April 1917 by 
adding this infant son: 

Held, that the application for amendment could 
not be granted, as to du so would amount to extend- 
ing the period for applying under section 105 pre- 
scribed’ by section 183 of the Bengal Tenancy 
Act; that the application of the 2Cth April .917 
was defective in fhat it was nob made by all the 
landlords, and that as the'application to join the 
infant son ‘of G. was made after the period prescribed, 
the proceedings under section '05 must fail. 

An application under section 105 of the Bengal 
Tenancy Actfor settlement of fair and equitable 
rent must be made by all the landlords, and cannot 
be maintained if made by some of the joint 
landlords, even though the landlords constitute a 
joint Hindu family. C Sari Prosap Gora@a v. 
SANATAN DHARA, 75 C. W, N. 88 
S. IOG, proceeding under, whether bars 

civil suit to rectify entry in the Record of Rights. 

A civil suit^ lies to correct an entry iu the 
Reegrd of Rights prepared under the provisions of 
the Bengal Tenancy Act. The fact that 2 proceed- 
ing under section 06 of the Act for rectification 
of the entry was commenced and withdrawn with- 
omt leave to institute fresh proceedings. does not 
make the suit incompetent. © MAHOMMED ÁYEJUD- 
DIN Mra v Propyor KUMAR TAGORE, 260. W.N 18; 
4S 0. 359 503 
S. 153—Rent-suit—Relationship of land. 

lord and tenant sole issue decided —Appeal, whether 

competent, 

Where a rent-suit valued at less than fifty 
rupees is tried by a Munsif specially authorised in 
this behalf, and the sole issue decided is as to the 
existence of the relationship of landlord ånd tenant 
between the parties, there is no appeal from the 
decision of the Munsif. (C Supuanya BaNTRA v. 
BASANTA KUMAR SARKAR 194 
SS. 161, 167—Incumbrance, annulment 

of—Adverse possession when an incumbrance requir- 

ing annulment by notice—Possession of tenant, 
whether can be adverse to landlord—Suit by 
purchaser of patni at rent-sale to eject defend- 
ant as trespasser—Burden of proof—‘ Incum- 
brance,” meaning of ~Annulment vf incumbrances 
created by patnidar, effect of—Purchaser, whether 
bound to annul incumbrances on subordinate tenures 

—Incumbrances, how awoided, 

Possession as a tenant; however long such posses- 
sion might be, cannot be adverse and does not 
gonstitute an incumbrance which must be annulled 
under the provisions of section 167 of the Pengal 
Tenancy Aot. 

Since July "1899 the defendant was ih possession 
of some land within a patni; this land was purcha ed 
by the plaintiff in 1906 at a sale in execution of 
a decree for arrears of rent in respect therecf. 
In August 91128 suit was instituted by the pur- 
chaser for khas possession of the land after ejcct- 
ing the defendant therefrom as atrespasser: , 

Held, 1 that the adyerse possession, if ahy, of the 
defendant was arrested by the fale of the paini in 
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1°03, and as the title by adverse possession of 
the defendant had not boen perfected before the 
paini was sold, his possession did not constitute an 
incumbrance which it was necessary fur the plaint- 
iff to annul under the provisions of seotion 187 of 
the Bengal Tenancy Act; 

(2) that ib was for the plaintiff to show tha the 
Zemindar was in possession ofthe lands before the 
creation of the paini, and that the possession of 
the defendant commenced after the patni came 
into existence, or that such posregsion was not 
adverse. 

The interest of a person in adverse possession is an 
incumbrance only when the adverse possession has 
continued for the statutory period. ` 

The “incumbrance” referred to in section 181 of 
the Bengal Tenancy Aot, is some interest created 
or suffered to be acquired, as in the case of 
adverse possession by the tenant on his tenure 
or in limitation of his own interest therein, and 
does not refer tothe creation of an interest bya 
tenure-holder of any inferior grade. 

There may be a chain of subordinate interests 
under a patni, such as dar-patnt, 3e-putni, mokwrari, 
dar-mokurari, se-mokurart and there may be in- 
combrances, e-ga, adverse possession for the statutory 
period on each of these various grades of subordi- 
nate tenures, but a parchaser of the patni at a 
rent-sale is not to find out all these interests and 
serve notice upon each of them under section 167 
of the Bengal Tenancy Aot 

The sub-tenancy created by the tenant is the 
dar-patni, that is, anincumbrance under section 161, 
and that only has to ba annulled under the pro- 
visions of section 167. What, therefore, ia required 
to be annulled under section |57 is the sub-tenancy 
crated by the patnidar, ie., the dar-pafni as it was 
created and which would include all the interests 
created or carved out of it. 

Any incambrance created- by any tenure.holder 
of an inferior grade can be avoided by a suit by 
a purchaser of the superior tenure (paini) at a 
rent-sale within 12 years from the date of the 
sale being final under Article 121 of the Limita- 
tion Act, such interest coming into existence after 
the creation of the patni. CG MoNMATHA NATH 
MiTrE& v, ÀNATH BUNDHU Par, 26 0. W. N., 106 

469 


S. 174-Sale in execution of rent.decree 
—Order confirming sale—S8uit to set aside order, 
maintainability of. 

A suit will not lie to set aside an order confirming 

a sale under section 174, Bengal Tenancy, Act. 

Pat Pansnap SINGH v. Sasiwan Rar, 6 P.L. J. 16; 

2P.L T. 66 126 


e 
Sch. HI, Art. 3, applicability of—, 

Grant of new lease by landlord in favour of new 

tenant, whether involves dispossession of old tenant 

by landlord —Sutt by old tenant against new tenant 
io recover pos<ession, whether governed by special 

rule of limitation — Limitaion . 

Article 8 of Schedule ITI to the Bengal Tenancy 
Act can be made applicable only where the dis- 
possession has been effected by the landlord. The 
Article also applies where the dispossession has 
been effected, not by the landlord personally, bat 
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by an agent acting within the scope of his authority. 

The grant of a lease by a landlord to a new 
tenant does not necessarily involve dispossession 
of the old tenant by the landlord, although the 
actual ouster may have been effected by the lessee. 
The grant of thelease by the landlord is not eq- 
nivalgnt to the landlord having a hand in the ouster. 

Plaintiffs, who were occupancy ratyats, were dig- 
possessed from their holding by the defendants on 
the strength of a settlement which they had ob- 
tained from the landlord, In a suit by the plaint- 
iffs to recover possession of the holding it was not 
found that the defendants were authorised by the 
landlord to oust the plaintiffs : 

Held, that Article #, Schedule IIf, tothe Bengal 
Tenancy Act had no application to the case and 
that the suit was governed by the 12 years’ rule of 
limitation. C Haran HANDRA v. HARI CHARAN, 
260. W, N 10? 99 
Bombay District Municipal Act 

(111 of 1901), S. 96 -Permission to build, 

whether can be revoked, 

A permission to build granted under section 96 
of the Bombay District Municipal Act cannot be 
revoked $ MUNICIPALITY oF SHOLAPUR v. ABDUL 
WAHAB SHAIK Onanp, 23 Bom L R, 244; 45 prd 


8 

Fombay Hereditary Offices Act 
Cu of 1877», ss. IO, U1. See Bousax 
Revenve Jurispiction Acr (X or 876', s r^ (a) 


Bombay Land Revenue Code (Act 

V of 1879), ss. 68, 79A —Limitation Act 
. (IX of 1908), Sch I, Art. !4—Oceupancy, grant of, 

subjeci to prohibition of alienation- -Application for 

transfer of part of occupancy, effect of—Eviction, 
summary-—Suit to recover possession-——Limitatior#® 

applicable—Civil Procedure Code (Act V of 1908), 

O. VII, r. 2—Appeal, first— Limitation, plea of, 

whether can be taken. 

A grant of occupancy was made to the plaintiff 
subject to certain restrictions prohibiting elienation. 
Sothe years afterwarde, the plaintiff made an appli- 
cation stating that the land had been taken by 
him jointly with defendant No.z and that, there. 
fore, half the land might be transferred to the 
name of defendant No, 2. The District Deputy 
Collector held that there was a private arrangement 
between plaintiff and defendant No 2 for transfer 
of half the land to the latter and that, as this 
arrangement was made subsequently to the grant 
of occupancy, it amounted to a breach of the 
conditions of the grant, and he passed an order of 
summary eviction under section 79A of the Bombay 
Land Revenue Code. More thana year after the 
date of this order, plaintiff broughtethe present suit 
to recover possession of the lands: 

Held, (1) that the plaintiffs action at most 
amounted to an attemptor intention to transfer 
which was never carried into effect, and that there 
was no alienation and no breach of the conditions 
of the grant; >» 


{2) that the order of the District Deputy 


collector was a nullity and that Officer could not be | 


said to have acted in his official capacity ; 


4.3) that Article 14 of Schedule [ to'the Limita- 


tigu Aot was uot, therefore, applicable to the suit, 
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Per Crump, J.—The general rule is, that ina 
first appeal effect should be given to a plea of 
limitation raised for the first time at the hearing. 
B Duanst JAIRAM MALI v. SECRETARY OF STATE FOR 
INDIA, 28 Bom. L. R, 27°; 45 B. 920 

SS. 74, S35— Registration (Act XVI of 

1998), s. 90— Holder of alienated lands, whether 

can receive notices of relinquishment—Rajinama 

in respect of alienated lands, whether nequires 
registration. 

An Inamdar is entitled to receive notices of re. 
linquishment under sectign 74 of the Bombay Land 
Revenue Code from the persons in occupation of 





the inam lands, only when the Survey Settlement . 


has been introduced or when tho powers con- 
templated in section 68 of that Code’ have been 
given to him: and these notices are exempt from 
registration under section 40 of ihe Indian Regis. 
tration Aot. : . 

Section 88 of the Bombay Land Revenue Code 
olearly shows ihe intention of the Legislature that 
the holder of an alienated village or group of 
alienated lands shall not receive relinquishments 


from his inferior holders, as if he were a Mamlat- . 


dar or a Mahalkari receiving relinquishments from 
an occupant under section 74, unless his village" or 
lands have been surveyed and he has been specially 
authorized to receive such relinguishments, B 
SHmiDHRAJ BHOJRAJ Dxsar v, DASI SANTARAM MALI, 
23 Bom L., R 272; 45 B, 898 464 
—— — S. Z0 Z—Pasaita land settled as pateli 

—Removal from office of patel, effect of— Order under 

8, 202, whether can be made. 

Certain pasaita land which was held by the 
ancestors of the plaintiff was allowed to be held 
rent-free so long as the services of the patelkiship 
were rendered. On the death of the plaintiff's 
grandfather a stranger was appointed patel, and a 
notice was sprved on the plaintiff under section £02 
ee ve Bombay Land Bevenue Code to vacate ihe 
ands: ; 

Held, that what was assigned as remuneration 
for the patelkiship was the land revenue and not 
the land, and that, therefore, the plaintiff had a 
right to hold and ocenpy the suit land so long as 
he paid the full assessment to the Government and 
that the Government had no right to evict the 
plaintiff. B BHAVAN MORAR v, SECRETARY OF STATE 
FOR INDIA, 23 Boat. L. R. 259; 45 B. 894 267 
— S. 216—Unalienated  village—Lands 

granted. free from payment of revenue, nature of. 

:ands in an unalienated village which are 
granted by Government to We held either absolute. 
ly free from payment of revenue or merely on 
payment of a portion of the revenue do not fall 





within the purview of section 216 of the Bombay ° 


Land Revenue Code. B Siraramw SaApAsniv SAPRE 
v. TukKaRAM Dasi PATIH, 23 Bom L. R. 395e , 577 
Bombay Rent (War Restrictions) 

Act (II of 1918), ss. 9, [0—Zjectmeni, 

suit for Landlord requiring premises for his own use 

— (Court, duty of-—Execution of decree—Court, power 

of, to postpone execution, 

Under clause (2) of section 9 of the Bombay Rent 
(War Bestrigtions) Act, it is the duty of the Court 
to decide on the evidence, withott reference to what 
bas been said iu the pags, whether at the time when 


e 
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the matter comes before it the landlord can satisfy 
it that he reasonably and bona fide requires the 
premises for his own use. 

Under the provisions of section 10 of the Bombay 
Rent (War Restrictions) Act, a Court has power to 
postpone the execution of a decree for ejectment for 
a certain period with liberty to the parties to apply 
after tle expiry of that period, when the Court 
would decide whether the decree should be executed 
ornot. B BHAGWANDAS MAGANLAL v, KAIKHUSHRU 
ÅDARJI ANTIA, 28 Bom. L. R. £87; 46 B.928 273 
Bombay Revenue Jurisdiction Act 


. (X of 1876), S. 4 (a) -Bombay Hereditary | 


Offices Act (IIL of 1877), ss. 10, 11— Collector, 
refusal of, to declare alienation void —Suit, whether 
maintainable—Jurisdiction of Civil Courts. 

Section 4 of the Bonibay Revenue Jurisdiction 
Act, which ousts the jurisdiction of the Civil Courts 
in particular cases, should be very strictly oon- 
strüed, and when the Collector, on an application by 
a Vatandar for a declaration that an alienation is 
null and void, refuses to make a declaration to 
‘that effect, there is no such order against the 
applicant which prevents his going to a Civil 
Court forthe détermination of the question whe- 
ther or not the alienation is binding on him, and 
it is still open to him to ask the Courts to decide 
that question, and the Courts would have jurisdic- 
tion to decide it. B DATTATRAYA KESHAV DESH- 
PANDE v, TUKARAM RAGHU OHORAGE, 28 Bom, L, R. 


876 
l S. 12-—Claim not cognisable by Civil 

Courts before passing of Act—Reference to High 

Court, whether competent—S3ummary Settlement, 

application of, to villages of Tatya Maharaj, 

validity of. 

Under section J2. of the Bombay Revenue 
Jurisdiction Act the Government hase the right 
to refer all claims and objections to the High Court 
which are excluded from the cognisance of the Civil 
Courts. This right of the Government is not exolud. 
ed in respect of claims and objections which were 
excluded from the cognisance* of the Civil Courts 
before 1876 apart from the provisions of the 
Bombay Revenue Jurisdiction Act. 

The application of the Summary Settlement in or 
about the year 186410 the villages and lands of 
Tatya Maharaj situate in British India was valid 





and legal. B Vasupzo HARIHAR Panpit, Im re, 
S. 12—Refergnce to High Court—Costs, 





method of taxation of.» 
When a reference is made to the High Court 


. under section '2 of, the Bombay Revenue Jurisdic- 


tion Aot, the High Court has absolute power not 
only to deal with costs by directing as to who 
should pay hem, but also by giving «directions as 
to how those costs should be ascertained, and it 
ought to give the successful party such tosts as 
were necessary to enable him to place his case prop- 
erly before the Court. B JacawNATH VASUDEO 
PANDIT, In re, 28 Bom. L. R. 189 
Buddhist Ecclesiastical 
Saduthantaka property, incidents of. . 
Saduthantaka property is property belonging 
jointly to four pongyis among whom the title 
* 


271 
Law— 


INDIAN OASES, ° 


P1921 
Buddhist Ecclesiastical Law-—<oncld. 


passes by survivorship until the last survivor gets 
the whole property. On the death, however, of 
one member it is permissible for the survivors to 
admit a new member in his place in the joint 
ownership group. L B U. NANDIYA v. U. Kaw 
Wina, 18 Bur. L. T. 147; 10 L. B. R. 258 778 
Buddhist Law, Burmese —Mortigage eby 
husband—Consent of wife, proof of—-Acquiescence, 
effect of. 

The question whether subsequent acquiescence by 
the wife in & mortgage of joint property executed 
by her husband alone would bind the wife depends 
largely on the circumstances of each case. 

In mortgages as well as sales by the husband 
of joint property the wife's consent may be pre- 
sumed where the circumstances are such as to show 
that the husband is acting as the wife's agent and 
the husband, ostensibly with the wife's assent, - 
manages the business of the family on behalf of 
both. 

Where it was found that the husband had been 
carrying on his business chiefly in association with 
his lesser wife and thatthe lands mortgaged by 
him had been under the exclusive contract of his 
elder wife : 

Held, that the consent of the elder wife to the 
mortgage could not properly be presumed. L B 
Ma Hraisa v. P, R. A. R. Ougrry, 18 Bur, L. T. 129: 
10'L. B, R, 267 701 
s Chinese-—Adoption—Ohinese, whether 
can adopt Burmese daughter— Adopted daughter, 

rights of. i 

A Chinese Buddhist in Burma can adopt a 
Burmese girlas his daughter, and such an adopted 
daughter is entitled to succeed to his estate in the 
absence of natural children and in the absence of 
an adopted son. 

In such a case, however, where the person 
adopted isa stranger, the agnates of the deceased 
can exclude the adopted stranger. B Ma Pwa 
v. Ma Yin, 18 Bur. L. T. 182 684 
Burma Gambling Act (I of 1899), 

ss. 6,7 f 83 
Burma Habitual Offenders Res-~ 

triction Act (ll of I919), ss. 3, 7, 

18—Order of restriction, when may be passed— 

Criminal Procedure Code (Act V of 1898), s. 110. 

The Burma Habitual Offenders Restriction Act 
provides an alternative to action under the good 
behaviour sections of the Criminal Procedure Code, 
and can be used when ib is considered more ap- 
propriate or when security cannot be furnished. 
An order of restriction may also be substituted 
for an order requiring security for good behaviour, 
and that whether security has been given or not 
for the unexpired portion of the period. But no 
order can be passed except in those cases ig ` 
which the Magistrate could have acted under seotion 
110 of the Criminal Procedure Code. 

The Burma Habitual Offenders Restriction Act 
makes no provision for taking a bond and demand. 
ing sureties. Ib merely provides fof an order of 
restriction being passed. If such an order is 
passed and is then violated, the person can be 
punished under section 18 of the Aot. 

Before a Magistrate decides to pass an order 
restricting a person ‘to any specified area, he must 
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be satisfied that that person has adequate means 
of earning his livelihood within that area. B 
EMPEROR v, Po Mya, 18 Bug. L. T. 155; 10 L. B. R, 
274; 22 On. L. J. 477 1005 
Calcutta High Court Rules relat- 
| ing to Practice and Procedure 

IneDistrict Courts, Chap. i, r. 2— 

Judicial proceeding taken up on holiday, effect oJ — 

Irregularity. 

The fact thata judicial proceeding is taken up 
ona holiday is an irregularity which does not 
affect the jurisdiction of the Court and may be 
cured by the consent of the parties. 

Where, however, the trial of a suit not having 
been concluded on a holiday, the case was ad- 
journed tothe next day, which was also a holiday, 
without the consent of either of the parties to the 
suit, and the suit was dismissed on that day after 
the examination of the defendant's witnesses who 
were not cross-examined by the plaintiff : 

Held, that the proceedings of the Trial Coart 
were irregular and the irregularity having pre- 
judiced the plaintiff, there ought to be a re-trial, 
in accordance with law. G Lamsonata Das Bawa 
v. SaguNATH Dutra Barua, 250. W.N. 330 775 


Calcutta Municipal Act (H of 1899 
B. 2.), Sa 559 (18), bye-law under—Motor 
Vahicles Act (VIII of 1914), s. 11 (2; (f) ti), 
rule under—Repeal by implication —Rule, whether 

- repeals bye-law—Test for determining —Hopugnancy. 

* In order to determine whether a bye-law 

framed by a local body duly authorised in this 

behalf by an Act of the Provincial Legislature 

and sanctioned by Government—in this case a 

bye-law made by the Municipal Corporation of 

Oaleutta, under section 659 18) of the Caloutts 

Municipal Act, prohibiting the leaving of a cart or 

carriage in a public street unattended—is re- 

pealed by implication by arule made subsequently 
by the Local Government under the authority of 
an Aot of the Imperial Legislature-—in this case 

a rule made under the Motor Vehicles Act, sec- 

tion 11 (7) (f) (9), prohibiting a motor vehicle from 

being allowed to stand in a street or publio place 

unattended,—the test is, whether there is a 

repugnancy between the bye-law and the rule; 

where, as in this oase, ib is possible to read 
the bye-law andthe rule together in such a way 
as to make the one supplement the other, there 
is no repugnancy and, consequently, no repeal by 
implication. The mere fact that the offences con- 
templated by the bye-law and the rule are not 
identical, is immaterial, C MANAGER, INDIAN Motor 
Taxi Qa» Co. Lrp, v. CORPORATION OF ÜALGCUTTA, 
25 C. W. N. 21; 88 0. L, J, 1% 22 Cr, L. “eal 


* 

Calcutta Rent Act (lil of 1920 B.C.), 
S. 20—Rules under. the Act, r, 4—Criminal 

. Procedure Code (Act V of 1898), ss. 4 (0), B (2) 

—§, 20, whether ultra vires, and whether creates 

new crimindl offence—R. 4, whether an enactment 

and ultra vires. > 

. Section 20 of the Caloutta Rent Aot, because it 

invests the President of the Tribunal with a summary 

power to try criminal offences, and because it 


+ 
^ = 
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thereby constitutes a new Criminal Court, is not 
ultra vires of the Legislature of the Governor-in« 
Council of Bengal, 

The acts enumerated in section 20 of the Act 
come within the definition of “offence” contained 
in section 4 fo) of the Criminal Procedure Code, 
and create new oriminal offences, 

Rule 4 of the rules framed by the Local Govern. 
ment of Bengal under the Caloutta Rent Act is 
not an “enactment” within the meaning of section 


5 (2) of the Criminal Procedure Code, and not. 


having been enacted with the previous sanction of 
the Governor-General-in-Council? and its effect 
being to repeal or alter the Criminal Procedure 
Code, by providing that offences created by the 


Act shall be dealt with in accordance with the” 


provisions of the Civil Procedure Code, instead 
of in accordance with the provisions of the Oriminal 
Procedure Code, is ultra vires of the rule-making 
power conferred on that Government, C Goson- 
DHONE Das v DoorrcuaNp, 26 C, W. N. 63!; 33 O. L. 
J. 661; 22 OR L, J. 854 210 


Candidate and agent—Agent, who is— 


Punjab Electoral Rules, v. 42 (1) (b)—Bribery by : 


treating, what amounts to. 

The relation of candidate and agent is mack 
wider than that of principal and agent under the 
ordinary law, and such relationship is to be inferred 
from facts. . 

Where several voters are fed on the polling day 
by men intimately connected with a candidate and 
acting on his behalf, the inference is clear that they 
are fed in order fo induce them to vote for tha 
candidate, The effort to win votes may succeed in 
some cases and fail in others, but that would be 
immaterial E C P Raman v. Laspar Rar 353 


Carriers Act (III of 1865), s. 9—Suit for 
. damages—Negligence—Burden of proof—Non-delivery 

—Damagts, measure of. 

In a suit brought against a common carrier for 
the loss, damage or non-delivery of goods entrusted 
to him for carriage, it is not necessary for tho 
plaintiff to prove that such loss, damage or none 
delivery was owing tè the negligence or criminal 
act of the carrier, his servants or agents, The 
burden of proof of absence of negligence is upon 
the common carrier, on the theory that the loss or 
damage to the goods is prima facie proof of 
negligence, Where evidence has been given on 
toth sides of the circumstances under which the 
loss tookeplace.and the Court has arrived ab 8 
finding upon the whole of syah evidence, the quese 
tion of burden of proof ceases to have any practical 
importance, 


Where goods entrusted to '& carrier are not 
delivered according to the contract, the measure 
of damages,is the value of the geods at the 
place of destination, in the condition in which the 
carrier undertook to deliver them, at the time 
when they should have been delivered, less the 
proper charges of transportation and delivery, if 
these have been paid by the consignor. © INDIA 
GENERAL NAVIGATION AND Rainway Co, LiD. v. 
EasrbEN Assam Company, Lrp., 88 C. L, J, 72; 47 C, 
1027 s I4 


* 
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Caveat emptor, doctrine of, appliczbility of 

—ÜOccupanoy rights, sale of— Landlord, consent of, 

absence of ~Sale set aside—Purchaser, whether can 

recover money paid by him-—Contract Act (IX of 

1872), s. 65, applicability of. : 

A purchaser of occupancy rights who knows at 
the time of the purchase that the landlord has the 
right to get the sale set aside, purchases the 
rights at his own risk, unless the vendor cove- 
nants to the contrary; and in the event of the sale 
being set aside at the instance of the landlord 
and the purchaser being ousted by the latter, 
the purchaser cannot recover from his vendor the 
money paid by him. 

Section 45 of fhe Contfact Act has no applica- 
tion to such a case, so long as the possession of 
ethe land is not restored to the vendor. L KULLA 
Mar v. UMBA 604 
C. P, Court or Wards Act (XXIV of 

1899), S. 31—Ocntract Act (IX of 1872), 

88. 68, 70-—-Necessaries supplied to Ward-—Personal 

liability, if any — Ward's estate, whether liable. 

The effect of the amendment of section 31 of 
ihe C. P. Court of Wards Act by C. P. Act I of 
1916, is to declare that the property of a Ward is 
not liable for necessaries under section 68 of the 

* Contract Act, and as there is no personal liability 
under that section, a suit based thereon against a 
Ward of Court is not maintainable. N HEMRAJ 
Sua v: PANNALAL, 17 N. L. R. 20 
C. P, 
e '—--Mortgage— Decree for sale—Form of decree altered 

by consent at instance of morigagor—Mortgagor, 
whether estopped from relying on altered form to 
defeat the purpose for which alteration was made 

— Sir lands in Central Provinces. 

The O, P. Tenancy Act, IX of 1888, section 42 
provided that “every person whose proprietary 
rights in lands comprising sirland . are 
sold in execution of any decree which does not 
expressly direct the sale of his rights in the sir. 
land, shall become an occupancy tenafit of that 
8ir-Jand." 

A deoreo for sale in -terms specified that cultivat» 
ing rights in sir were inoluded. This was modified 
ab the instance of ihe judgment-debtor (mort- 
gagor) and the words “all” actual and reputed 
rights in the sir land” substituted, it being agreed 

' between the parties that the question whether such 
rights. included the cultivating right should be left 
over. 

Thereafter the morigagors contended that the 
modified -decree did not comply ‘with the literal 


wording of section 42 above .cited, whether or not 


the mortgagee was entitled on.the merits to sell 
the cultivating right: e 
Held, that it was not open to the mortgagors to 
„assert that by tha result of the alteration the 
rights of the mortgagee under the original dectee 
yere taken away. 

Held, farther, that it was unfortunate that the 
lower Court should have left over the question 
whether the rights to be sold included the oulti- 
vating rights, and that such question shouid have 
been decided at the time. P © GULAB SINGH v. 
BALLABDAS, 19 A. L, J, 361; 40 M. L. J. 418; (1921) 
M. W. N. 810; 17 N. L. R. Ed; 3 U. P, L. R. (P. C.) 20; 
540. 1, Jil; 29 M. L, T. 848; 25 0. W, N.933; 14 L. 
W, 228, |^ 769 


ÍNDIAN CASES. 
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Tenancy Act (IX of 1883), s. 42 


{1924 


C. P. Tenancy: Act (XI of 1898), 
SS. 67, 97--Suit to efect a tenant—Jurisdiction 
of Civil Court of a Revenue Officer. 


A suit,to eject a tenant under section 67 of 
the 0. P. Tenancy Act is triable under section 97 
of the Act only by the Civil Court ofa Revenue 
Officer. 

An ordinary Civil Court has no jurisdiction over 
such a suit, M AMANSINGH v. aa T 


Child witness-Eye-witness of crime, evidence 
of, when to be relied wpon—Oaths Act (X of 1873), 
ss 5,6, 18—Duty of Judge—Omission to administer 
oath, effect of. 

The mere fact that the evidence of the only 
eye-witness of a crime is that of a child six years 
of age,is not a ground for not relying upon it, 
especially when the evidence is given without 
hesitation and without the slightest suggestion of 
tutoring or anything of that sort, and there is corro. 
boration of the evidence in sofar as it narrates 
the actual facts, and of the child's 
condact immediately afterwards. 

Although under sections 5 and 6 of the Oaths 
Act it is the duty of the Judge in all cases to 
administer an oath or affirmation to a witness who 
ia competent to give testimony, the omission to 
carry out this duty would not invalidate the pro- 
ceedings or render inadmissible the evidence given. 
Pat Faru SANTAL v, Emperor, 6 P. L, J, 147; 2 P. L. 
T. 28€: 22 Cn. L, J. 417 5 


City of Bombay Municipal Act (HI 
of 1888), SS. 349A, 349 B—Building, 
maximum height of—Commissioner, whether can 
allow building to be erected to any height, 


subsequent 


The words “except with the written permission 
8i the Commissioner" in section 349A of the City 
of Bombay Municipal Act are a general exception 
to the building regulations contained in sections 
847A and 849B, and imply that the Commissioner 
can, in such cases as he thinks proper, allow a 
building to be erected to any height. 

The words “the maximum prescribed by section 
849A” in section F40B of the City of Bombay 
Municipal Act cover an alternative maximum, 
namely, 70 feet, or such other height as the Com- 
missioner may authorise by written permit. B 
ADVOCATE-GENERAL OF BOMBAY v. ISMA HASHAM, 
28 Box L, R. 158 143 


SS. 394, 471, Sch. M, Part II— 
"Oil other sorts,” whether includes sweet oil and 
cocoanut oil—Storing oil without license— Wrongful 
refusal of Commissioner to grant “license, whether 
good defence. 


The words “oñ (other sorts)” im Part II of 
Schedule M tothe City of Bombay Municipal Ad 
mean oils other. than petroleum, as defined in the 
Indian Petroleum Act, and ‘dangerous petroleum,’ 
as defined inthe same Act, and include sweet oil and 
cocoanut oil. 


It is no answer to a charge of storing oi without 
a licanse that the refusal of the Commissioner to 
grant a license was wrongful, B NARANDAS 
KaR3ANDAS v. impgeror, 23 Bom. Li. R. 358; 22 OR. 
L. J, 821 4 
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Civil Procedure Code (Act XIV of 

1882); s. 335 —ZExecution of decree—Sale — 

Obstruction by person not party to decree—Order 

directing removal of obstruction, finality of. 

In exeoution of a compromise-decree, ġo which 
the defendant was not a party, certain property, 
in the possession of the defendant was sold and 
was purchased by the plaintiff When the latter 
attempted ito take possession of the property, 
he was obstructed by the defendant. Plaintiff 
then applied for removal cf the obstruction, 
and the Court, after notice to the defendant, 
directed that the obstruction be removed and 
possession given to plaintiff, which was done. 
Plaintiff was subsequently dispossessed from the 
property and brought the present suit for possession : 

Held, that the order directing the removal of 
the obstruction was made undor section 886 of 
the Code of Civil. Procedure, 1887, and the 
defendant having failed to contest the order by 
means of a suit, the order had become final and 
the defendant was bound by it, B Burwan RAM- 
CHANDRA Wanwapar v, BHIMARAL HIROJI SaANAGAR, 
23 Bow. L. R. 62; 46 B. 578 


Civil Procedure Code (Act V of 
1908), s. 2 (II), Sch. Il, paras. I5, 
20— Hindu Law—Joint family—Death of member 
—Surviving members, whether legal representatives — 
Alienation—Suit by after-born son to contest aliena- 
tion, maintainability of —Reference to arbitration by 
father, whether binding on sons —Award, proceedings 
to file— Compromise, parties whether can enter into — 
Arbitrator failing to decide dispute in accordance 
with personal law of parties - Misconduct — Court 
Fees Act (VII of 1850), s tiv) qb —Suit to 
enforce right fo share in joint family property— 
Court-fee payable 
There is no such thing as succession, properly 

Bo called, in an undivided Hindu family. There 

fore, on the death of a member of a joint Hindu 

family, the surviving members of the family are 
not his “legal representatives,” within the meaning 
of the definition contained in section 2 (11) of the 

Civil Procedure Code, 

*Section 7 (iv) (b) of the Court Fees Act is 
applicable to a suit to enforce the right to share in any 
property onthe ground thatit is joint family prop- 
erty. In such a suit the plaintiff is at liberty to 
value the relief sought by him at any sum he 
pleases, and Court-fees are payable on the sum so 
fixed and not on the value of the share claimed by 
the plaintiff 

Under the Hindu Law a son conceived is the 
fame aS & Son born for all purposes, and if he is 
born alive he hasa right to challenge alienations 
and other acfs affecting his rights in the joint 
family property, and any other son born sub. 
sequently, unless the former has,in the meanwhile 
consented to the act impugned, can also challenge it, 
* Family arrangements or references to arbitra. 
iion entered into in good faith: by the manager 
of & joint Hindu family or by a father in such a 
family bind the other members or the minor sons in 
the absence of fraud or other good reason to the 
contrary. 


It is competent to the parties to compromise a 
proceeding for filing an award by altering, amend. 
jng or adding to the award. 
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Where a dispute relating to joint family prop- 
erty and the right of succession thereto was 
referred by the members of the family to a private 
arbitrator selected by reason of his knowledge of 
the circumstances of the family, without any 
stipulation that he was to be controlled in his 
decision by any custom or Hindu Law, and the 
arbitrator decided on the broad view of giving 
effect to what he conceived £o be the intention of 
the deceased father of the parties: : 

Held, that the arbitrator was rot guilty of any 
misconduct L DWARKA Das v. KnisHAN KISHORE, 
2 L. )14 ` . 
——— 8.2 (12) - Bengal Tenancy Act (VIII of 
1885), s. 120— Mesne profits, ascextainment of, 

method of—Period for which mesne profits should be * 

allowed » 

Mesne profits ought to be awarded against a 
trespasser from the date of.his actual entry upon 
the lund. The same principle applies where the 
person against whom  mesne profits are to be 
awarded is an assignee from a trespasser. Such a 
person cannot be made liable for a period during 
which he was not in possession at all. 

Where land from which a person is dispossessed | 
is his private land within the meaning of section 
120 of the Bengal Teuancy Act, mesne pr@fits 
should be calculated on the basis of the actual 
price of the produce less the necessary costs of 





cultivation. Pat Damopar Narain v. S. A. : 
MILLER, 6 P, T.. J. 166; (1921) Par. 291 752 
S. lO—Stay of suit—Order—Revision— 


Punjab Courts Act (VI of 19'8), s. 44—“Case”, 

meaning of. 

Section 10 of the Civil Procedure Code does not 
apply unless every matter in dispute is directly 
and substantially in issue in the two suits, and the 
parties are the same. 

The word "case" includes n particular branch of 
a case fog which an indepéndent remedy or a 
different procedure is provided by the Civil Pro. 
cedure Code 

An order staying proceedings under section 10 
of the Civil Procedure Code is an order deciding a 
case within the meaning of section 44, Punjab 
Courts Act, and is, therefore, open to revision. 
L Bisuev Devi v. Bishen CHAND 
S. | [—Hes judicata—Erroneous decision, 

whether operates as res judicata, 

A decision though erroneous in law operates as res 
judicata WN LATU v. ZIPRI 
Sa I l, QO. H, ra 2—Res judicata, what 

constitutes—First Court net competent to decide 

subsequent suit. . 

A decree in a previous "suit cannot be pleaded 
as res judicata in a subsequent suib unless the 
Judge by whom it was made” had jurisdiction to. 
try and decide, not only the particulas» matter in 
issue, but also the subsequent suit ix which the 
issue is subsequently raised. B VYANKAT AWACHIT 
PATIL Vs ONKAR NATHU CHAWDHARI, 28 Bom. L, B. 
250; 45 B. 805 . 
— S. 47—Purchaser from judgment-debtor, 

whether his representative —Swuit by purchaser lo 

establish title, whether maintainable, 

If an a na buys & property from a person who, 
as farag he can judge, is the ostensible owner and 
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can give him a good title to the property, the 
mere fact that the ostensible owner isa judgment. 
debtor cannot possibly make his purchaser his 
representative within the meaning of section 47 fof 
the Civil Procedure Code. 

Therefore, a suit by the purchaser to establish 
his title to. the property is not barred by the pro. 
visions of section 47, B Banwant Daso BxrGIRI 
w. UxABAI SHANKARRAO GopsBorzr, 28 Bon. L, R. 264; 
45 B.*812 28 
S. 47, scope of—Auclion-purchaser and 

judgmeni-deblior, question between, decision of, 

whether appealdble. . 

The questions to bo determined under section 47 
of the OivifPrecedure Code are those which arise 
between parties opposed in interest in the suit, 
and not between a party and his own representa- 
tive as a judgment-debtor and an auction- 
purchaser, the latter being a representative of the 
former, and a decision of any question arising 
between them is not appealable. Wh YAGNASAMI 
AYYAR v, CHIDAMBARANATBA MUDALIAR, 13 L. W. 16 


S, 47,0. XXI, r. IOS-—Ezecution of 
decree —Deeree-holder purchaser, obstruction to, in 
pblaining ‘possession—Order refusing to remove 
obstruction—Appeal, whether lies. 

Where in execution of a decree property is sold 
and is purchased by the decree.holder, but he is 
ebstructed in obtaining possession, and tlio Court 
refuses to remove the obstruction, the order is one 
under section $7 of the Civil Procedure Code and 
is appealable as a decree. MEYYAPPA CnETTY v, 
CHIDAMBARAM Curry, 12 L. W. 278; (1920) M, W. N., 
562; 39 M. L. J. 603 349 
S. 48—Hwecution of  decree—Appeal— 

Finding that appeal not maintainable—Starting 

pont of limitation. 

The period of twelve years referred to in sec- 
tion 48 of the Civil Procedure Code @s the limit 
within which a decree may be executed, commences 
to run, in respect of a decree from which an 
appeal has been made, from the date of the appe'- 
late decree, even though the Appellate Court holds 
that no appeal was maintüitable, A Rur Narain 
v. SHEO PRAKASH, 19 A. L. J. 169; 43 A. 405 129 
S.51, O. XL, Pa I—Receiver, appoint- 

ment of, in ereculion— Prosecution of claim by 

Receiver outside jurisdiction of appointing Court, 

legality of —Jurisdiction, 

A Receiver appointed by a Court in execution 
çan prosecute a cause of action eatside the 
jurisdiction of the Cougt by which he was appoint- 
ed Receiver. M Murru K. R. V, AnaGgAPPA CnkTTIY 
a. KRISHNASAMI IYER, 13 L, W, 150; (1921) M. W. N, 
106; 29 M. L T. 114 3 
— maa S. 60, O. XXI, Pu 30) ——-Hreculion of 

decree—Mahant, decree against—Personal decree— 

Asthans Property, whether liable to attachment and 

sale. 

In execution of a personal deoree obtained against 
a Mahant, the asihan property is not liable to be 
attached and sold © MAHANT Gosinn Das vt Basu 
NARENDRA BAHADUR SINGH, 8 OL. J 210 757 
S. 60 (D)—Cattle of agriculturist, attach- 
ment of-—Hwemption clajmed from attachmeni—Duty 
of Gowri, 
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Where an agriculturist judgment-debtor claims 
exemption of his cattle from attachment in execu- 
tion of @ decree, the Court ought to go into the 
question whether the cattle are necessary to enable 
him to earn his livelihood as an agriculturist. The 
fact thatthe cattle have been pledged as security for 
a debt wil not prevent the operation of sec- 


tion 60 (b) of the Civil Procedure Code, A GHUREY 
v. BANWALIA 77 
~ S. 68, Sch. Ul, paras. I, 2— 





— Qollector, power of. 

Where, under section 68 of the Civil Procedure 
Code, the execution ofa deoree is transferred to 
the Oollector, itis open to that officer to proceed 
under either paragraph 1 or paragraph 2 of the Third 
Schedule to the Civil Procedure Oode When he 
proceeds under paragraph J, he can exercise powers 
and duties only in respect of that judgment- 
debtor’s immoveable property ordered to be sold, 
which may be the whole or a part of such property. 
When he proceeds under paragraph 2, the whole 
of the judgment-debtor’s available immoveable 
property may be dealt with in accordance with 
paragraphs 3 to 9 of that Schedule, N GANGARAM 
v. Ram QOPAL 579 


§.73,0 XXXVIII, r. I — Arrest before 
judgment— Money deposited to avoid arrest — Money, 
whether liable io attachment by other judgment. 
creditors, 

Payment into Court of money by a defendant to 
avoid arrest is payment for a specific purpose, 
viz, the satisfaction of the plaintiff’s decree, and the 
money is held for the exolusive benefit of the 
plaintiff, and is, therefore, not attachable by other 
judgment-creditors $ MAHBUBBUR v. BuxusH 
FELLAHI, 14 S. L, R, 164 424 


$. EG, applicability of—Dejendant attain. 
ing dignity of Ruling Chief pendente lite, effect of 
—-Acquiescence by defendunt—Jurisdiction of Court 
to try suit. 
Where a defendant attains the dignity of, a 
Ruling Chief during the pendency of the suit, the 
provisions of section £6 of the Civil Procedure 
Code become applicable to the suit, so that it 
cannot be continued without the requisite sanction. 
There is no bar, however, on the Court itself 
from trying a suit against a Ruling Chief; the bar 
is on the party suing, conferring an advantage on the 
party sued. If the party suing ignores the bar arid 
persists in the suit, and the party sued acquiesces 
in the procedure and proceeds to judgment, the 
judgment cannot afterwards be questioned on the 
ground that the bar was not removed before the 
suit was proceeded with, Pat Manarasan BAHADUR 
of Rewa v Suiv Saran Lat, 2 P.I, T. 180; 921) 
(Pat.) 136; 6 P L J. 185 989 


S, 99—Minor appellant—Representation 
by guardian different from the one in the lower 
Court—No objection in Appeliate Court—Decree, 
whether valid. . 

A minor filed an objection in execution proceed. 
ings with D. as next friend. In the appeal against 
the order in those proceedings, the minor was re- 
presented by another person. No objection was 
rgiged as regards the guardianship. In second 


* 
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appeal ib was urged the appellate order was a 
nullity, because the minor was not represented by 
the guardian appointed in the execufion proceed- 
ings: 

"Held, that section 99, Civil Procedure Code, pre- 
cluded the Court from reversing the decree on that 
gyund, M ABDUL GHANI v, BARKIA 
S. 104 (1) (f) —Awardunder Arbitration 

Act—Order refusing to file, whether appealable. 

An order refusing to filean award made under 
the Arbitration Act, is appealable under section 104 
(1) (f) of the Civil Procedure Code. A NainsUKHDAS 
NAGARMAL V, GAJANAND SHYAM Lan, 19 A. L. J. 132; 
48 A. 348 269 
-— SS. 104 (2), 115, O. XLIN, r. I 

(a)—Appellate order setting aside order returning 

plaint for presentation to proper Court, whether ap- 

pealable—Revision, whether lies. 

An appellate order setting aside an order directing 
the return of a plaint for presentation to the 
proper Court, and directing the Trial Court to 
restore the case and try iton the merits, is not 
open to appeal, nor is such order open to revision 
even, though it may be erroneous either inlaw or 
infact. A CHANDU Lax v. KokAMAL, 19 A. L. J, 110: 
43 A. 984 36 
———— Se 107, Q. XLI, r. 23-— Remand to 

Arpellate Court jor further consideration-—Appellate 

Court, power of, to adjudicate on points abandoned 

in second appeal or decided by remand order. 

Where on second appeal the case is remanded 
to the lower Appellate Court for further considera- 
tion, ib is not open to that Court to consider 
arguments, which had been abandoned in second 
appeal, or to come to fresh findings on points which 
had been definitely decided by the order of re- 
mand. . 

In an appeal against a decree passed after re- 
mand to an Appellate t'ourb, itis not open to the 
appellant to urge grounds which were nob raised in 
his former appeal to the High Court. $~ GOPALRAO 
v, NEMICHAND 575 


S. IOO — Appeal to His Majesty in Council 

—Leawe to appeal—Consti uction of Statute, 

It is not enough to entitle a High Court to grant 
special leave to appeal to His Majesty in Council, 
under section 109 of the Civil Prcceedure Code, 
that a decision upon the construction ofa section 
of a Tenancy Act will affect incidentally the rights 
of those who have holdings or tennres subject to 
the Act. Pat MRITUNJOY PRAHARAJ v. BADMAKUND 
KANUNGOE, 6 P. L. J. 125 653 


SS. 109, 110—Appeal to His Majesty 
in Councit—Discretion, emerciae of—Substantial 
question of law. e 
The exercise of the discretion conferred by 
“section 90 of the Evidence Act cannot be con- 
sidered to involve any substantial question of law, 
within the meaning of section 110 of the Civil 
Procedure Code, to justify an appeal to His Majesty 
in Council, e 

Section 109 (c), Civil Procedure Code, is inapplica- 
ble where no question of general interest, but 
merely a question affecting the parties alone, is 
involved. © Muswa SHANKAR Bakusa Siveq v. 
Rasa Unir NagaiN Sines, 8 O.L J, 1 131 
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og cip oh gis S, 115, O. XVI, rr. IO, I 2— 


Witness, warrant for arrest of, issue of—Court, 
whether can subsequently issue proclamation and 
attach witness’ property~-Order, illegal—Appeal— 
Revision 

Where a Court issues a warrant for the arrest 
of a witness for failure to produce a document, it 
has no jurisdiction to subsequently issue a pro. 
clamation and direct attachment of his immoveable 
property. : 

“hero a witness appears in obedience to an 
order of the Court requiring him to produce g 
document, and states’ that the document is not in 
his possession, ibis illegal to imposé a fine upon 
him, : 
An order under rule 10 or rule 12 of Order XVI 
of the Civil Procedure Code is not appealable, but 
where suck an order is illegal, the High Court will 
interfere under section 116 of the Civil Procedure 
Code and remedy the injustice caused to the 
aggrieved party. Wi Raneaswami REDDI v. KONDA 
Report, 29 M. L. T. 95 967 
———— Ss I 15, 0. XXIII, r. I —Withdrawal 

of suit— Inability to produce important evidence, hg. 

ther sufficient ground for wilhdrawal—Revision— 

High Court, interference by. ° 

Inability to produce important evidence is not g 
sufficient ground, within the meaning of Order XXIII, 
rule |, sub-rule (2), clause (b) of the Code of 
Civil Procedure, for allowing a plaintiff to withdf&w ° 
his suit with liberty to bring a fresh suit. 

A Court which allows a suit to be withdrawn on 
this ground acts illegally and with material irregu. 
larity in the exercise of its jurisdiction and its 
order is liable to be set aside in revision. Pat 
Ucuaxt AHIR v, BASAWAN ÁHIR,6 P. L.J 112 639 


——- S.l 15, 0. XXIII, P, I — Withdrawal 
of suit in appeal, uhether should be permitted — 
“Decided,” meaning of—High Court, power of, to 
interjere with order permitting withdrawal of suit, 
An Appellate Court ought not to grant permis. 

sion to a plaintiff who has been unsuccessful in 
the Trial Court to withdraw his suit with leave to 
bring a fresh suit mcre especially where the 
parties quite understocd what were the matterg 
in dispute between them and exactly what it was 
that the plaintiff claimed, and the defects are 
more apparent than real. 

In deciding whether to allow or to refuse to 
allow a suit to be withd:awn with liberty to bring a 
fresh suit, the Court “decides” the case before it 
within the meaning of gection 1'6 of the Civil 
Procedure Code, andthe High Court has jurisdic. 
tion under that section to interfere. N Sıxanar 
RAJHLAL v. KANHAI 5 584. 


- —— Ss 115, Q. XLVII, r. I —Review, ap- 
plication ,for—4Anpeal, subsequent fling of, effect 
of —Appeal, withdrawal of—Revision—Refusal to 
emergise jurisdiction, what amounts fo. 

Where an application forereview is presented to 
8 competent Court, the subsequent filing of an 
appeal against the decision sought to be reviewed 
will not bar the jurisdiction of the Trial Court 
to emtertain the application for review. 

When an appeal is withdrawn, it must be treated 
as if it had never been “presented”. within the 


. 
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meaning of Order XLVII, rule 1 ofthe Civil Pro. 
ecedure Code. 

The refusal by a Court having jurisdiction to 
entertain an application for review on the merits, 
amounts virtually to a refusal to exercise jurisdiction, 
and its order is open to interference by the High 
Court in revision. A BAM PRASAD v. ASA HAM, IH A, 
L. J. 24; 43 À. 288 


S. [25-—Rules of Calcutta High Court 
adopted by Patna High Court —Publication necessary 
—Rule requiring filing of duly filled process forms, 
whether ultra vires, 

The Patna High Court has’ adopted the General 
Rules and Circular Orders of the Calcutta High 
Ceurt, and, alfhough these rules have not been 
published by the Patna High Court, the rule by 
which these rules were extended having been 
properly published, the requirement of the proviso 
to section 125 of the Civil Procedure Code as to 
publication has been complied with. 

The rule which requires a party making an 
application for re-hearing of the suit to file with 
‘his application printed forms of processes duly 
filled up for service on the opposite party is not 
fhoonsistenb with the provisions of the Civil 
“Procedure Code and is not ulira wires Pat 
Raw CHANDRIKA PRASAD SINGH v, RAM Niwas Lar, 
2 P, L. T. 45 66 


sv Sa 144 —" Court of first instance,” meaning 

0 a 

The expression “Court of first instance” in sec- 
tion 144 of the Civil Procedure Code means the 
Court which passed the decree, or, if that Court 
has ceased to exist, the Court to which the 
proceedings are transferred in substitution for the 
Court which passed the decree. Mi Pusani Laxsu- 
MANA GOUNDAN v. SUBRAMANIA ÁIYAR, 13 L. S 8? 
S, I5 [I —Execution of decree—Decree, whe- 

ther can be transferred to Native State—Inherent 

power of Court. 
! There is no provision in the Civil Procedure 
Code authorising ( ourts in British India to transfer 
their decrees for execution toe Court ina Native 
State. But there is nothing to prevent the trans- 
mission of certified copies of the necessary docu- 
ments to such a Court to enable it to execute the 
decree under any powers conferred by the Legis- 
lative authority of its own State. Section 15 of the 
Code of Civil Procedure is wide enough to cover 
this procedure, and it is a proper course jo pursue 
where a State has intimated ita willingness to have 
decrees of Courts in British India executed in the 
Courts of the State. i. B Sapayapa CHETTY v. 
ANAMALAL CuErry, 13 Bor. L.T. 146 704 
° a fy r. 10-—Addition of parties—Court, 
EF power of. * 
ka The Courtehas power under Order I, rule 10 of 
the Civil Procedure Code, to bring on the record 














any person asa party at any stage. Pat € Jouw 
SoroNo v. BAM NARAIN BALL Mcr 
T Q. I, ". 10, Q. XXXIV, Fa I — Limi- 


tation Act (IX of 1908), s 22—Redemplion suit— 
Addition of parties—Persons interested in equity 
of redemption, whether can be impleaded after suit 
barred. : 
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[1991 
e 
Civil Procedure Code—1908—contd. 


Where a suit forredemption of a mortgage is 
brought by some of the heirs of the mortgagor 
and the remaining heirs are not made parties to 
the suit, the Court has power to allow that the 
latter be impleaded as defendants under Order I, 
rule 1112) ofthe Civil Procedure Code, and this 
should be done even where the right of the 
newly added heirs has become barred by tinse. 
Section 24 of the limitation Act would not in such 
& case operate to bar the whole suit, inasmuch 
as the added parties would be only pro formu de- 
fendants and no relief would be sought against 
them. B Saivopar RAJARAM SHETE v, BHIDDESWAR 
MARTAND Huene, 23 Bom L. R. 405 590 
O. VI, r. 17-—Amendment 

whether can be allowed at late stage. 

An amendment should be allowed at however 
late a stage, if it can be made without injustice to 
the other side, and where the other side can be 
compensated by costs there is no injustice. L 
Devi Dayan v. Wazig Cgaxp, 3 U. P. L. R. n a 





of plaint, 


——— O., VII, r. 22—Summons, service of, 
by post or fising to door—Party, absence of, at 
hearing —Procedure. 

Although when a person cannot be personally 
served serivce by post or fixing to the door is prima 
facie sufficient, yet, under rule 22, added to Order 
VII of the Civil Procedure Code by the Allahabad 
Rule Committee, if the party is absent at the 
hearing, where service has been effected in that 
way, the Court is bound to fix a fresh date and 
direct additional service by registered post. A 
MATHURA PRASAD v BnooP Narayan, 19 A, L. J. 145; 
48 A. 411 5 


—-— O. XVII, rr. 2, 3—Adjournment, aps 
plication for, refusal of —Procedure. 

Where plaintiff's application for an adjournment 
in order to produce his evidence was refused and 
he withdrew from the case, and the Oourt record. 
ed the defendant's evidence and dismissed the suit 
under Order XYII, rule 3, of the Civil Procedure 
Code : . 

Held, that when the plaintiff withdrew from the 
case, the Court should have proceeded under rule 2 
of Order XVII and should not have called upon 
the defendant to produce his evidence in order to 
give itself jurisdiction to proceed under rule 3 of 
Order XVII 

Where there are materials on the record on 
which the Oourt can decide the case, the matter 
falls properly under rule 3 and not under rule 2 
of Order XVII of the Civil Procedure Code. Pat 
SHASHIBHUSHAN KUMAR v, DwanKA Phasap, 6 P L. 
J. 818 





O. XX r. 2—Judgment, pronouncement 
of, by successor-in office of Judge—Judgment written, 
by Judge after ceasing to be Judge of the Court, 
legality of. 

A Judge may prononunce a judgment written 
but not pronounced by his predecessor-in-office, 
and this notwithstanding that at the time the 
judgment was written the Judge who wrote it had 
ceased to be the Judge of the Court in which the 
case was tried. A LILAWATI KUAR v. CHOTTEY SINGH, 
18 A. L, J. 856; 42 A. 262 


Vel.LXI), 
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0, XXI, rr. 2, 53 (6)—-—D»cree, 


attachment of, without notice to judgment-debtor— 

Decree satisfied —Judgment-debtor, right of, to have 

satisfaction entered wp—Person attaching decree, 

whether can object. 

Where a decree is attached, but notice of the 
atigchment is not given to the judgment-debtor 
bound by the decree, as required by rule 53 16), 
Order XXI, of the Civil Procedure Code, and he pays 
the amount of the decree to the decree-holder, he 
is entitled to have satisfaction entered up under 
rule 2 of that Order; and it is not open to the 
person who attached the decree to question the 
entering up of satisfaction of the decree. 
Nacu REDDIAR v, VEERAPPA MUDALIAR, 18 L. W. 34 


815 


O. XXI, ra 34—Suit for declaration of title 
io property—Compromise - Mortgage, agreement by 
plaintiff to execute—HEmecution of compromise decree 
—BEumecution of mortgage-bond, whether enforceable. 
S. attached certain property in execution of a 

decree which he held against T, B. thereupon 

brought a suit for a declaration that the property 
belouged to him and was not liable to attachment 
and sale in execution of the decree against T.; the 
suit was compromised and, inter alia, B. agreed 
to execute a mortgage-bond of the property, the 
subject-matter of the suit, in favour of S. for the 
amount due by T, and a decree was passed 

embodying the terms of the compromise. B, did 

not execute the mortgage-bond, whereupon 8. 

applied in execution of the compromise-decree for 

execution of the mortgage-bond, but the applica- 
tion was dismissed by the Appellate Court on the 
ground that the execution of the mortgage-bond 








was extraneous to the suit in which the decrge- 


directing its execution was passed, and must be 
enforced by a separate suit. On second appeal: 

Held, that inasmuch as one of the conditions 
upon which the decree was granted to B was the 
execution of the mortgage-bond, the matter was 
ope relating to the suit, and not extraneous thereto, 
and the decree directing its execntion was capable 
of being enforced in execution, under Order XXI, 
rule 34, of the Civil Procedure Code, ww BOUDAMINI 
Dassi v. BEBARI Lat, 25 0. W. N., 68 


O. XXI, r. 50 (2)—Erecution ' of 
decree—Decree transferred to another Court for 
egeculion—Qowrl to which decree sent for execution, 
power of. i 
Where a decree is sent by the Oourt which 

passed it to anpther Court for execution, the latter 

Oourt is, for the purposes of Order XXI, rule 50 

(2) of the Civil Procedure Code, the Court “which 

passed the decree,” and is compet&nt to decide all 

ajaja arising in execution thereof. A Siran 

ASAD v. OLEMENTS Rogsox & Co, 19 A. L, J. 187; 8 
U. P.L. R. (A) 36; 43.À. 304 40 
O. XXi, r. Gi—Hzxecution of decree— 

Sale—Decree-holder purchaser — Judgment-debtor 

having no interest in property sold —Sale-proceeds 

credited towards decree, effect of. 

In the case of a gale by Court thera i8 no 
warranty, express or implied, that the judgment- 
debtor has any saleable interest in the property. 

JE after the sale it is discovered that the judg- 
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ment-debtor has no saleable interest in the prop. ° 


erty, the auction-purchaser can apply within 
thirty days, under Order XXI, rule Ul, of the 
Civil Procedure Code to have the sale set 
aside, and he would then be entitled to an 
order for refund of his purchase-money: he has no 
remedy by a separate regular suit against the 
judgment-creditor to recover his purchase-money. 
In this respect a deoree-holder purohaser is in 
the same position asa stranger purchaser, 1f on 
discovering that the judgment-debtor has no sale- 
able interest in the property purchased he fails to 
get the sale set aside under Order XXI, rule 91, of 
the Civil Procedure Code, and the*amount of the 
sale-proceeds is credited towards the decree, 
he cannot ask the Court to treat the sale as a 
nullity and to allow him to execute his deoree in 
respect of the sum represented by the sale-pro- 
ceeds. The decree must be regardel as having 
been satisfied to the extent of the amount of the 
sale-proceeds, L I3 U. Paw v. N. R, M. A, Onerty, 
18 Bur. L. T. 152 805 
O. XXI, r. 92—Sale in emecution— 

Decree against several defendants—Decree set asides 

as against one— Bale, confirmation of, in its entirety, 

validity of. 

On 31st August 1918 a money-decree was passed 
against A. and two others, A. appealed against 
the decree and on the 9th October 1919 he wes 
wholly discharged from liability under the plaintiff's 
claim On the itth June :919, however, certain 
property of the three defendants was sold in exe. 
cution of the decree, and on the 27th October 
19:19, while the sale was still unconfirmed, A. 
applied to have the sale set aside and that a 
fresh sale be held of the shares of the other two 
defendants, or, in the alternative, that the sale be 
confirmed of the shares of those defendants, but 
the applicgtion was disallowed and the sale con- 
firmed : 

Held, that as there was no subsisting decree 
against A,, the Executing Court had no jurisdiction to 
confirm the sale inits entirety, but that the con- 
firmation of the sale eshould have been confined to 
the shares of the non-appealing defendants M 
HARIRAM v. GOPIKISAN 71 


O. XXI, ra 92—Sale in execution of 
rent-decree— Application to set aside sale— Notice, 
whether necessary 
The provisions of Order XXI, rule 92 of the 

Civil ProcBdure Code, requiring notice to be served 

do not apply to proceedings brought by the judg- 

ment-debtor to set aside a*sale under section 174 

of the Bengal Tenancy Act. Pat Paurap» SINGH 

v. Sarwan Bar, 6 P. L. J. 16; 2 Pe L. T. 66 126 


O. XXII, r. S—Appeal-—Deafh oj one of 
several appellants-—Abatement of appeal—Proce 
dure. 

Whereethere are several defendants iu a suit, 
each haying a separate inttrest in the subject- 
matter of the litigation, and a decree is passed against 
them, and they appeal and the appeal succeeds in 
respect of the whole subject-matter, but during 
the pefdenpy of the appeal one of the defendants 
dies and his legal representatives are not brought 
on tothe record, tho-proper decree to mako is tg 

e : 
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6 diveot the abatement of the appeal in respect of 
the interest held by the deceased defendant, and to 
dismiss the suit as against the others, C Barras 
CHANDRA KoLEY v. KALI CHARAN DHARA Q6 

Q. XXII, rr. 3, [2—Ciwil Procedure 
'Qode (Act XIV of 1882), s. 211—Mesne profits, 

proceedings for ascertainment of, nature of— Death 

of decree-holder—Abatement of proceedings—Inter- 
pretation of Statutes— Retrospective effect of Statutes. 

Under the Oivil Procedure Code of 1882 s pro- 
ceeding for the ascertainment of mesne profits was 
a proceeding in execution and not a proceeding in 
the suit, . 

Therefore, where a decree was passed under the 
Code of 1882, such a proceeding must be held in 
execution and*not in the suit, and, that being so, 
the provisions of Order XXII, rule 3, of the vode 
of 1908 are inapplicable to such a proceeding by 
virtue of rule 12 of the same Order. 

Itis a general rule that where the Legislature 
alters the rights of parties by taking away or con- 
ferring any right of action, its enactments, unless 
in express terms they apply to pending actions, do 
quot affect them. But there is an exception to the 
rule, namely, where enactments merely affect pro- 
cedufe, and do not extend to rights of action. 
For, it is perfectly settled thatif the Legislature 
forms anew procedure, that, instead of proceeding 
in this form or that, it prescribes another and & 

ifferent way of proceeding, clearly there bygone 
transactions are to be sued for and enforced according 
to the new form of procedure, Alterations in the 
form of procedure are always retrospective, unless 
there is some good reason or other why they should 
not be, Pat Kevan Nars GoENEA v. TARIXNI 

Prasan SINGH, 2 P. L. TT. 246; (1921) Paz, 158 

< O. XXil, r. &—Death of defendant— 

Legal representative—Person other than real repre- 

sentative, whether ean be impleaded. b 

In a suit when a defendant dies, ib is nob open 
to the plaintiff to ask the Vourt to add somebody 
other than the legal representative of the deceased 
defendant as a party to the suit, and an applica. 
tion asking for this to be dope would not bind the 
real representative, A MUHAMMAD JUNAID v, AULIA 
Brat, 18 A. L. J, 618; 42 A. 497 94 
O. XXIÍ, Ya GB —Plaimtif adjudicated 

insolvent subsequent to  suit— Procedwre—Offficial 

Receiver, notice to, whether necessary. 

Where, subsequent to the institution of a suit, 
the plaintiff is adjudged insolvent, the Court ought 
not to dismiss the suit without notice to the Official 
Receiver, in whom the property of the insolvent has 
vested, to appear and state his willingness or other- 

. wise to continue the suit, WI S.N. Sen, OFFICIAL 
ASSIGNEE, RANGOON v, CHITAMBARAM OueETty, 12 L, 

Wy. 661; (1921) M. W. N. 704 300 

Os XXI, ra I—Appellatg Court, whe. 

ther can allow withdrawal of suit—Jurisdiction, 

Where evidence to mect the issues framed has 
heon adduced by both parties and on these issues 
a decision has been arrived at and a decree has been 
passed, and that decree hag been upheld on appeal, 
the High. Court in second appeal has no power to 
allow withdrawal of the suit and to deprive the 
defendant of the advantage he has gained from 
the decision of the issues im his favour. Order 
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XXIII, rule 1, of the Civil Procedure Code does 

not give such power where once the snit has 

been decidetl and a decree has been passed. Pat 

DEBENDRA CHANDRA GHosH BAHADUR v, CHAUDHURI 

BANDHU SAHU i 

0. XXXII, r. 7 (2)—Minor—Com- 
promise by guardian—Consent of Court not obtained, 
effect of —Compromise, unregistered—Court, whher 
can act upon compromise. 

A compromise entered into on behalf of a minor 
by his guardian ad litem without the leave of the 
Court is voidable under Order XXXII, rule 7 2) 
of the Civil Procedure Code; the fact that ew post 
facto leave was obtained or that the guardian is 
the father of the minor and manager of a joint 
Hindu family, would not prevent the operation of 
the rule, 

Where a document is presented to a Court ag 
evidencing & compromise of litigation in that Court 
and as evidence upon which the Court should act 
for disposing of that litigation in pursuance of that 
compromise, then, any objection regarding regis- 
tration is insufficient to prevent the Court, if it 
accepts the compromise, from acting upon it and 
thereby giving evidentiary efficacy to the transao- 
tion. S OHELLARAM v, KIMATRAM, 14 S. L.R. 46 








O. KAKI, rr. I, 5, 7-— Pauper, 
application for leave to sue as— Applicant subse- 
quently ceasing to be pauper—Court, jurisdiction of, 
to grant application, 

Where subsequent tothe date of an application 
for leave to sue asa pauper, it is established that 
the applicant has received a sum of money 
sufficient to defray the expenses of the suit and 
has ceased to be a pauper, the Court has no 
jurisdiction to grant the application merely because 
the sum has been paid away by the pauper to hig 
creditors, WI Gapict MUDDAPPA v. GADIGI 
RuDRAMMA, 13 L. W. 76 958 


O. XXXIII, r. 5—Application for leave 
to sue in forma pauperis—Court, whether dan 
investigate question of valuation —Procedure. 

Where an application is made for leave to sue 
in forma pauperis, the Court is bound to proceed 
on the valuation put upon the suit by the plaint- 
iff and to investigate whether he has sufficient 
means to enable him to pay the Court-fees upon 
the plaint as presented by him. It is not open to 
the Oourt to investigate the question whether he 
has overvalued his claim in order to enable him to 
sue as a pauper Pat Tunsu] MaAHATANI 4X 
GAJADHAR MARWARI 89I 


O. XXXIV, rr. 2, 4—Inteiest, mort. 
gagee’s right to recover, at contract rate, 

Under Order XXXIV, rule 4, read with rule @, 
of the Civil Procedure Code, a mortgagee has @ 
statutory right to interest at the contract rate up 
to the date for payment specified in the mortgage- 
deed; if any other arrangement is arrived at, that 
would be & variation which could not be proved 
under section 92 of the Evidence Act. C mr 
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- OQ,XXXIV, r. 5—Mortgages, prior and 
"subsequeni—Bwit | on prior mortgage—BSubsequeni 
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mortgagee mot impleaded, effect of—Syit by subse- 
queni mortgagee—Prior murtgagee impleaded as 
defendant—Relief, nature of, to which subsequent 
mortgagee entitled, | 


The failure of a prior mortgagee to implead a 


subsequent incumbrancer in his suit for sale has 
not the effect of totally destroying his rights as 
mortgagee so far as the puisne incumbrancer is 
concerned; but the latter is not entitled to an 
injunction restraining the prior mortgagee from 
executing his decree for sale, he is merely entitled 
to a decree for sale under his mortgage, subject 
to his paying the amount due under the decree on 
the prior mortgage. A HUKUM SINGH v. LALLUNJRE, 
2 U.P. L. R.A) 865; 18 A. L.J. 1105; 43 4942 

O. XXXIV, r. 6-—wMorigage.decree — 

Sale of some out of several mortgaged properties— 

Bale of others not permitted—Personal decree, 

whether can be passed. 

Where some of the mortgaged properties nre 
sold under a morigage-decree but the sale. proceeds 
are not sufficient to pay off the amount due, and the 
decres-holder is prevented from bringing the rest 
of the mortgaged properties to sale, he is entitled 
to & personel decree under Order XXXIV, rule 6 
of the Civil Procedure Code. Pat SAMANTA 
GAGABNATH MAHAPATRA v. LOKENATH BSUKUL, 4 P. 
L. J, 106 - f 35 
O. XXXVIII, r. IO— Attachmené before 

julgment—Property sold in egecution of another 

decree, efect of—Attachment, whether continues. 

Where property which has been attached before 
judgment is sold in execution of another decree, 
the attachment before judgment ceases to be 
operative and no further proceedings can be takèn 








against the property on the basis of that attach- 


ment. t HARNANDAN MARWARI v, PRAN NATH 

Rar, 2 P. L. T. 240: (1921) Par. 205 922 

O. XL, r. I[— Receiver, appointment of, 
by consent of parties Discharge of Receiver, before 
termination of proceedings, validity of. 

“A Receiver appointed.by consent of parties may 





be discharged before the termination of the suit or 
proceedings in which he was appointed if the: 
Court is satisfied that such removal will cause no 


injury to the estate. IVI VENKATALINGAMA NAYANUM 
VARU v. INGANTI VENEATARAMA ‘RAo, 20 M. L, T. 175; 
13 L. W. 867; (1921) M. W. N. 173 562 





Jurisdiction —Simple money creditér, whether entitled 


‘to have Regeiver appointed—Mortgagee, right of, to 


* get his own Receiver substituted. < 

There is no jurisdiction in a Oourt to appoint 
a Receiver at the instance of % simple contract 
reditor, unless the creditor establishes a special 
equity in his favour for such appointment. 
* The appointmentof: a Receiver is an equitable relief 
and will be only granted on equitable- grounds. 

Where an applicant for the appointment of a 
Receiver does not show a special equity in his 
favour, a Receiver , cannot. be ‘granted on the 
grounds that it is ‘just and convenient’ to grant it. 

The first essential condition for the appointment 
of a Receiver is that the applicant mast satjsfy 


th» Court that hs has an ‘interest’ in the property 


tg be affsoted by the ordsr, : 


8 
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* 

Whenever a Court appoints a Receiver, if ought 
to take care to protect the rights of persons other 
than the applicant- and a prior incumbrancer 
desiring to take possession is entitled to have the 
Receiver obtained by a puisne incumbrancer, and, 
therefore, by a simple contract creditor, dis. 
charged, and a Peceiver of his own substituted. 
Pat Pirrar Onenp Lan v. KALIEANAND Er 


- 6 P. L, J. 568 


O. XL, Ps I (2) —Heceiver, appointment 
of —HMortgagee in possession, whether can be removed 

— Mortgage, what is 

Where, under an arrangement with his judgment. 
debtor, a mortgagee-decree-holder is.put in possese 
sion of the mortgaged property and applies the 
income towards part satisfaction of the debt due to 
him, and subsequently a Receiver is appointed who 
is directed to take charge of all the properties of 
the judgment-debtor, the mortgagee is liable to be 
ousted by the Receiver. 

Where there is a debt and a security of land for 
its re-payment the arrangement must be regarded 
as a mortgage by whatever name it may be called 
Pat Hirenpea Sinca v. RAMESHWAR Sina 6 P. 
L. J. 87 67 





O. XL, r. I (2) —Trust property, lease 
of, by trustees—Lease for a term—Default in pag. 
ment of paddy rent— Stipulation for lessor’a re-entry 
on default—Collusion, allegation of, between some 
of lessors, trustees and ` lessees--Appointment of 
. Receivere- Gourt, jurisdiction of, to oust tenants and 
put Receiver in possession, on interlocutory 
application—‘Any person! in r, 1 (2), meaning of. 
The trustees of certain temple properties leased 

them for a term on condition that if the lessees made 

default in payment of rent on the prescribed date 
the lessofs could re-enter. One of the trustees 
brought the present suit, impleading the other 
trustees and the lessees as defendants, to cancel 
the lease-deeds on the ground that the other 
trustees got the leases for their benefit from the 

Iéssees who were tReir creatures and that, acting 

in collusion with them, the lessees made large 

default in payment of rent, which was payable in 

paddy; he aiso applied for the appointment of a 

Receiver with powers to take possession of the 

property : the Court gave the lessees time to pay 

the rent and warned them that, on default, a 

Receiver would be appointed. The lessees having 

failed to pay the rent on the prescribed date, a 

Receiver was appointed: e 
- Held, (1) that, so long asthe lessees were trying 

to withhold the renis due by them tothe temple, 

the appointment of a Receiver under, Order XI, 

rule (3), Civil -Procedure Code, was desirable, but 

that it was ®pen to them to give secufity and have 
the order vacated ; 


(2) that, on an interlocatory application, the 
tenants could not be ousted and the Receiver 
allowed to take possession of the property. 

"Under Order XL,‘ rule i (2), the Court has full 
power to put the Receiver appointed by it in 
possession of the properties removing any of the 
parties tothe suit from such possession, but the 
rýle pgeyents the Court from ejecting a person 
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: 
nob & party to the suit unless some one or more or 


all of the parties to the suit have such a right. 

Per Spencer, J—By the appointment of a Re- 
ceiver & ourt is not authori-ed to remove from 
the possession or custody of property any 
person whom any party to the suit has not a 
present right to remove The words ‘any person’ 
in Order XL, rule 1 (2°, Civil Procedure Code, are 
not confined to persons who are not parties to the 
suit, 
Receiver is one that would have to be obtained by 
a decree in a suit for ejectm'ent against the lessees 
unless the lessees agree to.surrender voluntarily, 


. The possession cannot be given and the terms of 


the lease practically altered by the device of 
making the tenants parties to a declaratory suit, 
KuMaARASAWMY PILLAI v, PasuPATHIA FILIAL 
12L W.2:4 605 
- O. XLI, r, 5— Stay of execution, when to 
ba directed 

The rule laid down in sub-rule ‘2 of rule 5 of 
Order XLI of the Civil Procedure Code that no 
order for stay of execution sball be made unless 
ihe Court making it is satisfied that substan'ial 
loss ray result to the party applyiug for a stay of 
execution unless the order is made, applies 
to immoveable equally with moveable property and 
sufficient cause is not shown merely by putting in 
an 'hifidavit containing a bare statement that the 
appellant will suffer substantial loss. L DHERA MAL 
v. HAIDAR SHAN, 7 L, 61 77 
O. XLI, r. 5—Stay of execution, when 

to be directed — Proceedings for taking accounts, when 

to be stayed. 

The general principle is, that stay of proceedings 
for taking accounts will not be allowed unless it 
is shown that irreparable injury will otherwise be 
caused to the appellant. 

When plaintiff’s claim for possession of ‘in estate 
which had been wholly developed by defendant 
and his predecessor and the successful working of 
which depended largely upon the management of 
the defendant was decreed, and the defendant 
applied for stay of execution pending the disposal 
of his appeal : 

Held, that the case was one in which substantial 
loss would be caused tothe defendant if execution 
were not stayed, and that it ought, therefore, to be 
stayed on the defendant furnishing satisfactory 
security 
PRASHAD SINGH . 9 
O. XLI, r. 5, cl. (3), Sub«cls. 

(a), (D), (C)—Decree for possession of immove. 

able property—Stay of execution pending appeal— 
* Practice. $ 

Execution of a decree for possession of prop. 
erty, moveahje or immoveable, is not ta be 
stayed unless all the three conditions “laid down 
in Order XLI, rule 5, clause (81, sub-clanses (a), 
(b), (c), Civil Procajlure Code, are satisfied. 
The decision whether an order for stay of oxe. 
oution should or should not be made depends apon 
the special circumstances of each case, and in 
deciding the question the Court may take into gon- 
sideration the nature of the property for possession 
of which the deoree has been passed, The moat 











important thing to be remembered is, whether tho 
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party applying for stay has succeeded in showing 
that substantial loss will result if the order applied 
for is not made 

It is vot the practice of this Touré in all cases 
to order stay of execution ofa deoree for posses. 
sion of immoveable property pending appeal. 
RAJINDRA SINGH v UMRAO SINGH f 
O. XLI, r. 22—Plaintif accepting 

decision of Trial Oourt, whether can challenge 

decision in second appeal by cross-objection. 

Where a plaintiff accepts the decision of the 
Trial Court as to the amount due by the defend. 
aut and files no appeal, he is notentitled in second 
appeal by the defeodant to go behind that decree 
and challenge the correctness of that amoant by 
means of a cross-objection. A HARDEO PRASAD v. 
GANGA Sanat, 19 A. L. Je 156 48 


O. XLI, r. 23, O. XLIN, v. I (u)0— 
Apreiwl—Renand of suit by Appellate Court— 
‘Preliminary point,’ meaning of. 

The expression ‘preliminary point! in Order XLI, 
rule 23, : ivil Procedure Code, means some point 
either collateral to the merits which precludes their 
determination altogetheror some particular quesrion 
which, though relsting to the merits, preoludes 
their general determination. WI Jonn J FeRNANDEZ 
v Souza, 3L W 5,79 M L T 56 82 


e c os Sch. Il, para. I —Referen-e to arbitra. 
tion —Parties interested, assent of, essential requisite, 
Unless ail the parties interested, within the mean- 

ing of paragraph 1 of Schedule Li to the Civil 

Procedure Code, assant to a reference to arbitra. 

tion the Court has no jurisdiction to make an 

order of reference. An order maie withont such 
argent is invalid and an award based thereupon 
is imperative and liable to be set aside. S Ounortn 

RAM v. Lan CHAND, i4 S. L. R. 166 451 


para. [7-—Arbitration, refer- 
ence to— Application, whether sust—Award set 
aside—QOCourt, whether can proceed. 

When an application is presented under paragraph? 
17 «3) of Schedule II to the Civil Procedure Code it 
has to be numbered and registered as & suit, but 
that does not mean that the application is in fact 
8 suit withiu the meaning of the term as used in 
the Code, 

V here, in such a case, the referenne proves 
abortive, the Court has no power to make a fresh 
reference . 

A Court has no power to superimpose its will 
on the parties toa reference, Ithasno disoretion 
whatever to refuse to make the reference to the 
arbitrator or arbitrators nominated by the parties, 
It is only when the*parties cannot agree that it can 
exeroise any disoretion in the matter. Pat Sarr 
Cxanpra BosEv PALIBAM AGARWALA, 2 P. L, T. 277;° 
(1921) Par. :70; 6 P. L. J. 287 390 
para. 19—4Arbitration, reference 

to—Stay of suit —Burden of proof, R 

When a ‘‘ourt is apprised that a anit has been 
institited in oontraven ion of an ‘arbitration agrea- 
mont, it has a diseretiou to stay the suit, but the 
bard+n lies on tha plaintiff to show that some 
gutiicient reason exista why tha matter should not 
be referred to. arbitration, and not on the defendant 
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to show that no such reason exists, Lo VOLKART 
BROTHERS v Faren MUHAMMAD KARIM Baksug, o U 
PR...) 4m ? 524 


Claim based on pedigree-table — Proof 

Where a person relies upon & pedigree table in 
order to support his claim to succeed to an estate on 
the death of the last owner, he must prove that 
tifbse higher in degree of relationship than himself 
are extinct. (Q JASODHA v. MURLIDHAR, 24 oS 4 


Common land—Abadi—Partition—Jurisdiction 
of Civil and Revenue Courts—Burden of proof —Oo. 
Sharer in possession denying title of other co-sharers 
—RFemedy, proper— Joint possession, suit for, whether 
maintainable. 

The Revenue Authorities have jurisdiction to effect 
& partition of agricultural laud but they have 
no such jurisdiction with respect to the ahadi land. 

A Uivil Court has jurisdiction to” partition the 
abadi land, but the onus of proving that there is 
shamilat in the abadi which can be partitioned and 
that partition thereof is feasible, rests upon the 
person oluiming pa tition. 

Where a co-sharerin p^ssession of a portion of 
the common land denies the title of the other co. 
sharers thereto, a suit by the latter for joint 
possession of the land in dispute is maintainable. 

Quzere.—Whether the dootrine that a co-sharer 
occupying æ portion of the joint land, who has not 
denied the joint character of the property, should 
‘be allowed to retain it until partition is applicable 
to the peculiar circumstances of the abadi land, 
mo:e especially when the vacant land h-s already 
been reduced toa small area barely sufficient for 
the common purposes of the village. Lo x Axa: v. 
Gavras MUBAMAAD, 2 L.75 415 
C mprorm.ise -Parties how far bound to fu&fil 


obligation — Conditional decree, whether can be 
passed, 
Where the several conditions of a deed of 


‘settlement constitute elements of œ nsideration 
moving from one party towards the other and 
thereby resulting m the entire settlement, every 
one of the parties is bound to fulfil the ob iga- 
tions which he undertakes to perform in regard 
to any other party to the settlement, and cannot be 
permitted to do otherwise. Where, in such a 
case, one of the parties to the settlement comes 
into Court to enforce that part of tne settle- 
mont which is in his favour, the Court has 
‘power to pasa a decree in his favour conditional 
on his performing his obligations towards the 
other parties to the settlement, O AMIR ALI v 
IQBAL ALI, 4:0 O 42;30.L ».^87 312 
Construction of document- Age. 
ment for sale of immoveable eroperty—Ezatrinsic 
evidence, admissibility of, to explain facts leading 
* up to agreement- Price fined— Presumption as to 
quantity of estate sold. 

Where there are conflicting statements as to 
the circumstances leading up to the exeoution of an 
‘agreement to, sell immoveaule property, and there 
is difficulty in reconciling the different statements 
regarding the property sold, extrinsic evidence is 
admissible to explain the facts 

Although the presumption is that, in. fixing ike 
price of property in an agreemont of sale, regard 
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was had on both sides to the quantity which both 


supposea the estate to consist of, yet there may be 
considerations which may rebut or weaken the pre- 
sumption, « © HussoxAnty SULLEMANJI v. Tni. 
BHOWANDAS MANGaLDAS NATHUBHAI, (1920) M. W. N. 
726; 8 U. P, L.B P.O) :26 0. W, N, 38 361 

Sale.certificate —Bowndaries not mentioned 

-Estate deacribed by its name, effect of. 

Whera in a certificate issued by the, Revenue 
Authorities of the sale of an estate, the boundaries 
of the estate are not mentioned, the estate being 
described by its name only, ethe purchaser takes 
what comprised that estate as it stood atthe date 
ofthe sale (C SECBETARY or STATE FOR INDIA v. 
NARENDRA Nata MiTTER, 22 O, L. 1. 492 91 
Contract to sell—Purchaser in — possession— 

Eject ment, suit for, by vendor—Purchaser, whether 

can plead contract — Transfer of Property Act (IV 

of 1882), 8. #4. 

If a plaintiff, being the owner in law of im- 
moveable property of the value of Rs 100 or over, 
seeks to recover possession of that property from 
a defendant who has no registered deed of transfer, 
the defendant may plead as a valid defencg, 
without stamping his written statement, that he 
is in possession under a contract of sale, anti this 
plea would beacompl-te answer to the suit, if 
the defendant can show thatthe contract has not 
been terminated and that heis ready to complete 
his part of it, if required L B KanauaTH KHAN v. 
LacmMi Acur 12 Bur L. T. 319; 10 L. B. B 25 


unambiguous, evidence, whether admis- 
sible to vary terms of —“Saranjami,” meaning of— 

Government revenue, whether included, 

Evidence of conduct is admissible for the con- 
struction of a putni contract if it is ambiguous in 
its terms But where the terms of the contract 
are perfectly plain, evidence of condact is , not 
admissible to vary the terms of the agreement boe. 
tween the partien. 

The word “suranjamt" ordinarily signifies collec. 
tion charges. The derivative meaning of the word 
is, relating or belofging to apparatus, materials, 
means of support or what is essential to any 
undertaking. un 

Where the agreement between a putnidar and 
the zemindar was that the former would pay 4 
yearly rental of 8s. 1,001 “besides saranjami" 
.sewaya saranjamt) : 

Held, twat according to the terms of the agres- 
ment the putnidar was under no liability to pay 
ihe Govornment revenue. eG Brazant Natu Roy 


v, PURNA CHANDRA Sarkar, 25 C, W, N. YOS; 38 0. L. 
J. 332 : 818 


void—Both parties guilty of breaking law 

—In pari delicto potior est conditig possidentis, 

applicability of. 

An exchange of plots held by the parties as 
tenants-at-will is void, but asin effecting such an 
exchange both parties become guilty of breaking 
the law, the maxim in pari delicto potior est conditio 
possidentig becomes applic«ble to sucha case and 
the (eurt will help neither party and let the estate 
remain where it falls O BisngsHwAR v. RACRCHA 
Ran, 8 O. L, J, 200; 3.0. P, L R (J. 0.) 18 985 
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Contract Act (IX. of 1872), s. 23— 

—Üontract jor improper object - Champerty—Gamble 

in litigation Contract, whether can be enforced — 

Public policy. 4 

Contracts not made with the bona fide object of 
assisting a claim believed to be just, bat for im- 
proper objects, asfor the purpose of gambling in 
litigation, should not be given effect to, as bein 
champertons and against public policy, 
ANANDA v. LAXMAN - 884 
= S. 23—Madras Abkari Act (I of 1886), 

—Lease to unlicensed person for toddy tapping, 

whether legal—Contract, objection to, legality of— 

Evidence, necessaxy—-Jurisdiction, objection as to, 

when to be taken. 

A lease to à person not licensed under the 
Madras Abkari Act for tapping trees for the pur- 
pose of drawing toddy is not illegal and can be 
enforced. 

An objection to the jurisdiction of a Court to 
entertain a suit must be taken at the earliest 
opportunity, and cannot be entertained for the 
first time in revision. MI SANTHANARAMA MUDALIAR 
v. SAMI KARUPPUNDAE, 14 L. W, 226 3 
SS. 39, 55—Vendor and purchaser —Sale 
e of immoveable property, contract for—Time of essence 

of contract, rule of, limits of—Postponement of 

pefforinance till settlement of dispute between vendor 
and third party—Rescission by vender—Damages, 
suit for, maintainability of. 

In contracts for sale of immoveable property 
time is not ordinarily considered to be of the 
essence of the contract, within the meaning of 
section 65 of the Contract Act, the terms of which 
do nob preclude the application of the English 
equitable rule, unless there is anything in the 
express stipulation between the parties, the nature 
ef the property and the surrounding circumstances 
which would make it inequitable to apply the rule. 

Where according to the terms of a contract for 
the sale of property the vendee is required to 
purchase within a certain time and defers per- 
formance till the conclusion of a litigation between 
the vendor and a third party, .in consequence of 
which the vendor rescinds the contract, a suit by 
the vendee, after a long lapse of time, for damages 
for breach of the contract is not  maintainable, 
WI Sug: UBgThy RANGANATHAN Onerty & BROS, v. 
GADALA PARTBASARATHY CHETTY, 40 M. L. J, 18; 3 L. 
W. 77; u921- M. W N. 94; 29 M, L, T. 67 457 
S. GI —Debt due carrying interest — Moneys 

received without definite appropriation—Appropria- 

tion of payments. 

Where there isa debt due which carri&s interest, 
and fmoneys are received against such debt without 
definite appropriation By either side, it is a well 
established rule that the money is first applied in 
payment of interest'and only when that is satisfied, 
in payment of principal. i" C Muka VENKATADRI 
Appa Row, te RAJA PARTHASARATHY APPA Row, 19 
A. L. J. 465; 88 O.L J. 447; 40 M.'L J. 549; 28 
Bos. L. R. 644; (1021) M. W. N. 847; 3 U, D. L. R, 
(P, O.) 27; 44 M. 570; 14 L. W. 26 3l 


S. 65, applicability of, 
EMPTOR 


ss. 68, GJ-—Money, when recoyeradle 
under s, 68—Minor—Obligation to mak? provision 
for marriage of siater—" Necessary.” 
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Contract Act-oontd. 
e 
By the general principles of Hindu Law a minor 
is under an obligation to provide out of the family 
property the funds necessary for performing the 


‘marriage of his sister in a manner suitable to the 


social position of the family and its pecuniary resour- 
ces, and the provision made for such a purpose is 
“necessary” within the meaning of section 68 of the 
Contract Act which the minor is “legally bound to 
make, but under that section, money spent over an 
object which a minor is legally bound to perform 
cannot be recovered unless ib constitutes a “ debt" 
and is not a bounteous gift. QO Ja1Inpra BAHADUR 
SINGH v. DILRAJ Kuan, 8 O, L. J, 94 278 
S. 69 — Liability under s. 69, how establish- 
ed - Hindu Law--" Legatiy bound," 

In order to establish liability under section 69 
of the Contract Act, the interest of the person 
lending the money must bo auch as would be recog- 
nized by law. An interest resting merely ou grounds 
of sentiment, or on moral or social obligations is not 
an "interest" which would give a right in law to 
claim re-payment. O Jar INDRA BAHADUR SINGH 
v. DiLRAJ Kuvar, 8 O. L, J. 94 2 
S. G9—Payment, circumstances under 

which made — Reason and prudence—Reimbursement. 

The right conclusion of section 6) is this, that 
if a man be interested in the payment of money 
and has proper grounds for thinking that another 
who is bound to pay the money either oannob pay 
or does not intend to pay, he himself is entitled 
to pay that money and should be allowed to 
recover it, if in the opinion of the Court he has 
acted as @ reasonable, prudent man would act 
under the circumstances 

Every case, however, must be judged on its own 
circumstances and if any Court holds that the 
plaintiff before it, who is asking for reimburse- 








-ment of money paid, because some one else who 


was bound to pay has failed to pay, acted reasonably 
and: prudently, that would be sufficient to entitle 
him to maintain the action. A JHANKU LAL », 
REWATI LAL, 19 A. L, J. 73 892 


S. 74—Interest — Covenant to accept reduced 
rate — Original rate, whether penal. 

Where & deed of mortgage provides for pay- 
ment of interest at a certain rate and contains a 
covenant to accept interest at a reduced rate, if 
interest is paid punctually, the covenant has not 





‘the effect of making the original rate of interest a 


penalty within the meaning of section 74 of the 
Contract Act. © BarkuNTHA NATH ÜHOWDHURY 
v. RAMANAND PATNAIK, 88 O. L, J. 414; 25 C. W. N, 
716 ; 923 


S. IS3lI-——duarantee, continuing, whether 
terminates on degth of guarantor. 

Where two approved guarantora guarantee a 
Bervant'S good conduct and honesty during hig 
service or until one or other of them gives notice 
that ufter six months of its due receipt he or they 
would not be bound in the future, the guarantee 
is a continuing guarantee under section 181 of the 
Contract Act, and the death of ons of. the 
guarantors during the continuance of the service, in 
the absence of notice during his life or after his 
death by his -representatives, would not absolve his 
estate from liability under the contract of guarantee, 
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A MOHANMAD UBED-ULLAH v. MOHAMMAD Ins 
ALLAH KHAN, 18 A. L. J. 076; 43 A. 182 133 
S. 178. —" Possession," meaning of —Deposit 

of goods—Pledge, assertion of—Burden® of proof — 

Gratuitous bailee, pledge by — Liability of pledgee. 

_ Where in a suit for the return of goods deposited 
with the defendant, the latter asserts a pledge, it is 
for gim to prove his assertion, and the burden does 
not lie on the plaintiff to prove the deposit. 

A gratuitous bailee of a chattel is not in possession 
of it in the sense in which the word is used in section 
178 of the Contract Act, so as to justify a valid 
pledge by him. Where, therefore, ornaments are 
deposited for safe custody and the depositee pledges 
thém to a third party, the latter is not entitled to 
hold them as pledgee, and is liable to deliver them 
up tothe depositor. S RamxisHenpas MENGHEBAJ 
V.-JASUMAL, l4 S. L. R 116 | 3 
Copyright—Compilation from other works— 
.- Arrangement of contents—Comptler, whether has 

copyright— Reproduction of compilation, whether 

injringement of copyright. 

Although a book may be a compilation from 
other works, and is not original, the fact that its 
contents have been arranged on a novel plan is 
sufficient to give the compiler a copyright in the 
book, and any publication which is practically a 
re-production of that book, and which is not the 
result of any independent labour, is an infringement 
of that copyright. A Firm or SHEIKH GHAFOOR 
BakusH & Sons v JWALA Prasad, 19 A. L, d. 189; 
43 A. 412 





394 
Court Fees Act (VII. of. 1870), s. 7 


(iv) (C), (V)—Suit for declaration and posses- 

gion —Court-fee payable. | E 

Where on the death of a Hindu widow her 
reversionary heir brings a suit for a declaration 
that the defendants, who claim to be alienges fron 
the widow, have no title to the property in suit 
and for possession of the property, the ‘suit is one 
for a declaration with consequential relief and falls 
under clause (iv) (c) and nob under clause (v) of 
section 7 of the Court Fees Act. Pat Kuerna 
Mouan MOHAPATRA t. GANESH Lay, Panni, 6 P. L. J. 
101 56 


Q— Sa 7 (Iv) (C), Sch. H, Art. 17— 

Interpleader suit— Appeal —Court-fee payable. 

In an appeal from a decision in an interpleader 
suit in respect of money, the Court-fee payable is 
Rs. 10 under Article 17 of Schedule II to the 
Court Fees Act, and not a Oourt-fee calculated 
according to section 7 (tv) (c) of the Court Fees 
Act. Pat Brignarain v BALMIKI Prasgan, 2 P. L. 
T. 280 , 820 


Covenant for grant of land at future uncertain 
date —Covenant, whether running with land—Rule 
against nerpetyities—Covenant, whether enforceable. 
A covenant to grant jand free of cost for build. 

ing purposes at some future uncertain date, is not 

a covenant running with the land and offends the 

rule against perpetuities, and is not, therefore, 

enforceable against the covenantor or his assignees, 

P C Manara BARADUR SINGH v. BAĻCHAND Cuow- 

DHURY, (1921) M. W. N 157; 2 P. L T. 181: 18 Ij, W. 

885; 6 P. L, J. 163; 25 C. W. N. 770; 8 U, P, L. R. 

(P. 0.) 29 ' x 702 
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H 
Criminal Procedure Code (A¢t.V 
of 1898), SS. 4 (h), 190 (1) (a), 196 
(A) (2)—Complaint, meaning of—Mere repetition 
of words of section, whether complaint — Complain- 
ant, whether . bound to have personal knowledge of 
facts —Penal Code (Act XLV of 1-60), as. 120B, 

40 1— Sanction, necessary. 

A Court is not competent to take cognizance 
of an offence under section 404/120B of the 
Penal Code without the sanction required by sec- 
tion 196 (A) (2) of the Criminal Procedure Code, 

The definition of complaint in section 4 (h) of 
the Criminal Procedure Code, does not contain any 
limitation that, before a Magistrate can take 
cognizance of an offence on complaint, he ought to 
have before him, as complainant, some one with 
a personal knowledge of the facts, nor’ does sec- 
tion 190 of the Code contain any such limitatiore 

Before a Magistrate) takes cognizance of an 
offence on complaint he mugt have before him an 
allegation of facts constituting the offence; a mere 
repetition of the words ofa section of the Penal 
Code ie not a proper compliance with the provi. 
sions of section IPO (1) (a), which isto be read 
along with the definition of complaint given in 
section 4 (h), Criminal Procedure Code. C SUKUMAR 
OsATTERJEE v MurizUDDIN AHMED, 25 0, W. N. 357; 
22 Cx, L, J. 455 E 83 


S. 110—Sureties for . good behaviour— 
. Sureties offered residing at a distance, whether 
should be rejected, 


. Unnecessary difficulties ought not to be put fh 
the way of people required to-furnish security of 
good behaviour, and sureties should not be rejected 
merely on the ground that they live several miles 





“away from the place of fesidence of the accused, 


A RAHMATULLAH v. EMPEROR, 22 Ox. L. 3:396. 523 


ss. IlO- (f), 117 (4, 233— 

Security prosesdings —Joint trial, legality of. 

The joint trig] of persons. called upon to show 
cause under section 1:0 (7) of the Oriminal Pro- 
cedure Code is not bad, where there is evidence in 
the nature of a conspiracy or of asting in concert. 
But the legality of such a trial must depend upon 
what is alleged for the prosecution, not on the 
facts subsequently fohnd ‘to be true. © Jogunpea 
KrxMan Nag v. Emperor, 25 O. W; N. 324; 22 On. D, 
J. 871 ii 233 


S. l3S3-—Building obstructing view of 
Railway Signals— Claim in good faith of right to 
erect building—Order for removal of building, 
legality, of. 


Petitioner erected a building on land which had 
been in his possession for e number of years. The 
building was erected’ close to a Railway Station at 
a spot where there was a bend or curve in the, 
Railway line, and by reason of the bənd or curve it 
obstructed the view of the Home Signal from the 
Distant Signal. In & proceeding undér section 133 
of the Criminal Procedure Code, petitioner clainjed 
the right to erect the huilding on his own land, 
but he was directed to remove the building: 

Heid, that, as the petitioner had pub forward his 
glaim jn good fajth, the order for removal of tho 
building could not be maintained C Suras Muy 
Avaswalta v EirEROn, 22 Og. L. J. 889 517 
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S1 133—Procedure to be adopted by Magis- 
trate before appointment of Jury. 

Before a Magistrate proceeds to the appoint- 
ment of a Jury in a proceeding under section 133 
Of the Vode of .Uriminal Procedure, in respect of a 
way, he must, when those questions are raised, 
first of all decide on evidence whether the way in 
question is or 'is not a public way and whether 
the claim to the contrary put forward by the 
person showing cause is or is not œ claim put 
forward in good faith. If he comes to the conclu- 
sion that the way in question is a public way “and 
that the claim put forward by the person required 
to show cause’ is merely a pretext to oust the 
Magistrate's jjrisdiction, he may then proceed to 
appoint a Jury if the person required to show 
cause still desires the appointment of a Jury, in 
order that such Jury may determine whether the 
conditional order made is reasonable snd proper: 17 
DugRLAV CHANDRA v. BHUBAN CHANDRA Das, EC 


L J. 459 
S. 133—Public path, 
Claim that path is private —Procedure. 








obstruction of— 


Wheróin A. proceeding under Chapter X of the 


Criminal Procedure Code regarding an alleged ob. 
*struotion to a publie path, & claim is made that the 
patheis private, the Magistrate should first inquire 
whether the claim isa bona fide one or’ not, and ib 
is only when he finds that the claim is not bona 
fide that he should take proceedinga undàr ‘the 
@hapter: ‘If the claim is bona fide, the pirties 
should be left to take farther proceedings in the 
Civil ‘Court, and if the parties do not goto the 
Civil Court within a reasonable time, he may proceed 


again, U. LAKSHMAN CHANDRA GHosE v. BILASH 
Roy AGARWAEA, 24 Cn, D. J. 851 . 175 
ss. 133, 137— Dispute, whether can te 





referred to arbitration. 

A dispute under section 188 of the Criminal Pro- 
cedure Code must be decided according to the 
procedure laid down by the ‘ode, that is, either by 
a Jury or by the Magistrate after recording evi- 
dencd The Magistrate has no power to refer the 
dispute to arbitration, even ifthe parties agree on 
such a course being adopted, , Pat RATBALAM RAI 


e . 


v NAwLAKH Sisau, 2 P.L. T. 6; 230R. L. J. rd 
e ss. 144, 342, 439 —Esamination of 
accused — Filing of written statement by accused, 
effect of—Failure to examine accused, objection as 
lo, whether can be raised for the first time at 
hearing of revision application— Material irregu- 
larity-—Local inspection ~Magistrate using his own 
knowledge io prejudice of accused—lIllegal onder, 
resistance to enforcement of, whether offence—Penal 
Code (Act XLV of 1860), s. 99—Right of private 

e. defence. * DE 
The filing of a written statement on behalf of 

an accused person cannot take the place of an 

examination of the accused under section 342 of 

the Criminal Procedure Code, nor can it relieve a 

Criminal Court of its duty to comply with the im. 

perative requirement of the law under that section. 
‘An objection that the Magistrate has failed to 

comply with the requirements of section 342 of 
the Criminal Procedure Oode,raises a point of law, 
aud may betaken at the hearing of an applica. 


e 
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iion for revision, although ib was not urged in 
the Courts below, and is not set forth in the 
applicatiog. . i 

Where a Magistrate makes use of knowledge 
derived from a local inspection without affording 
the accused an opportunity to cross-examine or to 
explain the points against him, he acts with 
material irregularity sufficient to vitiate the @rial. 

Where in a proceeding under section 144 of the 
Criminal Procedurs Code the Magistrate makes an 
order which is illegal and ultra vires,the person 
against whom the order is directed would be 


. justified in resisting its enforcement, ‘as in such a 


case he would not be deprived of his right of 


-~ private defence by reason of section 99 of the 


Penal Code. Pat Morxuppin v. EMPEROR, 2 P. L. 
T. 455: 22 Cr, L, J, 442 w 791 
S. 145—Rvidence of title, whether can be 
used by Magistrate - Jurisdiction. — ^ if 

Ina proceeding under section 145 of the Code 
of Oriminal Procedure, the Magistrate is not entitled 
to rely simply on the question of titlb. 

Where, however, the evidence of possession is not 
quite satisfactory on either side, it is open to him to 
use evidence of title to supplement the evidence of 
possession. (C ROMESH ÛHANDRA SARKAR v. MoHIM 
CHANDRA GUHA, 22 Cg L, J 350 i 
S. 145 -Final order, contents of—Land, 
description of. 

Where in a proceeding under section 145 of the 
Oriminal Procedure Code, the Magistrate finds that 
one ‘of the parties is in possession of the land in dis- 
pute, his final order should aceuratbly describe the 
land, by specifying the boundaries thereof, in order 
to show clearly exactly what land is covered by the 








order. © ABDUL HAMID v, YASIN Muxsu, 22 Cr, 

L. J. 885 Di 

‘Pom S.  145—Order under s, 146, finality 
of. 


|, An order under section 145, Criminal Procedure 
Code, no doubt ceases to have any force as soon as it 
is superseded by the order of a competent Civil 
Court, but until it is saperseded it is as final and 
binding as any order of the Civil Court itself 
could be. O Emperor v Banpr-Din, 24 0. oan 


22 On. L. J. 884 - 


Sa 145 —Possession, question of—Evidence, 
documentary, necessary to support plea of ‘possession 
Adjournment to procure and praduce refused, effect 
of. 
Where ina proceeding under section 145 of the 
‘Criminal Procedure Code, any .proper appreciation 
of oral evidence regarding possession is impossible, 
in the absence of important documents touching 
the question of status, an order refusing an ad- 
journment for the purpose of procuring and prodat- 
ing such document% is an arbitrary order constitut- 
ing a denial of justice, and is liable to be set asidee 
in revision, © BiswAMBHAR Roy v. AMINUDDI, 25 
C. W. N. 602; 33 0. L, J. n07; 22°Or. L J, 488 
SS. 145, 146, applicability.of—Property 
in dispute held jointly —Dispute in respect of share 
of each party. 

Neither section 145 nor section 146 of the 
Criminal Procedure Code has amy application to a 
case in which the property in dispnte is held 
jointly by the parties, and the matter of the dispute 








* 
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is as to the respective shares of the parties in the 


property. C Ram Bisto Masa v. Joy Raw m 


22 Cn. L J. R50 
SS. 145, 145—Neither party in posses. 
sion of land in dispute—Ptiiblic pathway —Jurisdic- 
tton of Magistrate. 
WRere in a proceeding under section 145 of 
the Criminal Procedure Code, the land in dispute is 
a public path, and the Magistrate finds that 
neither party is in possession, he has no jurisdic. 
tien to attach the land under section 146 of the 
Code. C Sag: Monon KuNDU v. KAILASH CHANDRA 
Ds, 22 Cr, L. J. 4^4 848 


ss. 145, 244, 439 —Proceeding under 

s, 145—Parties, right of, to produce witnesses—Court, 

whether can limit number of witnesses—Failure to 

emercise jurisdiction — Revision. 

Ordinarily, in a proceeding under section 145 of 
the Oriminal Procedure Code, the procedure pre- 
soribed for which is that presoribed for the trial 
of Summons cases, the ourt has jurisdiction to 

` curtail the number of unnecessary witnesses upon 
the ground that the examination of those witnesses 
wil delay or defest the ends of justice. Subject 
to this, however, the parties have the undoubted 
right to examine their witnesses and this right 
cannot be arbitrarily curtailed by the Magistrate. 

The refusal of a Magistrate to examine more 
than a certain number of witnesses in a proceed. 
ing under section 145, amounts to a failure to 
exercise jurisdiction and entitles the High Court 
to interfere in revision. Pat BISWANATH MAHA- 
PATRA D, SHIVANAND SARASWATI, 2 P, L. T, 330; 22 Cr 
L. J. 430 « 718 


SS. 145, 439—Magistrate, power of, ty 
decide whether he has jurisdiction —Decision, 
whether open to interference by High Court, : 

A Magistrate has jurisdiction to decide whether 
the land, the subject-matter of a proceeding under 
section 145, Criminal Procedure Code, is within the 
logal limits of his jurisdiction, and where rightly or 
wrongly, he comes to the conclusion that the land is 
not, within his jurisdiction and passes an order 
dropping the proceedings, his act does nat amount 
to ‘a failure to exercise jurisdiction, to enable the 
High Court to interfere in revision. GG BAJANI 
Kanta De v, DzBENDRA Nata Binen Roy, 22 OR. 
L. J. 392 520 

= Ss. 146, 439 —Order under s. 146, when 














to be passed-—Contents of order — Magistrate, duty of ` 


— Revision, 

An order umder section 145 of the Code of 
Criminal Procedure can only be passed when the 

agistrate, upon a consideration of the evidence, is 
uüable to come to a definite finding as to the 
possession of either party. In order to show the 
Mágistrüte's inability to decide the question of 
possession, he ought ‘to discuss the evidence and 
give reasons for his inability, 

An order couched in the terms:—‘Four witnesses 
examined on either side. Arguments heard Orders 
passed attaching the land in dispute under seotion 
144 of the Ood» of Jriniaal Procedure," is without 
jurisdiction and Hable to be set aside in revision. 
. Pat Karnas Magro o. HUSSAINI Karan 2 P, L, T, 
16; (1921) Par. 112; 23 Or, L, J:823 5] 
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—— S. 14:7, order under, when to be madex 

Right, exercise of, proof of 

A Magistrate is not competent to pass an order 
under section 147 of the Criminal Procedure Code 
without coming to a clear finding, under the proviso 
to that section, that the party in whose favour 
the orderis made exercised the right in dispute 
either within three months next before the in. 
stitution of the enquiry or during the last ’xeason 
or occasion before its institution, if the right is 
exercisable at particular seasons or occasions, Pat 
Grant 2, PADARATH JHA, 2 P. L. T? 364; 22 CR. L.J, 
48 '" $84 
SS. 161, 162, 342—siitements stl 
to the Police-—Oral evidence of such statements 

whether  ewcluded—8S. 162, effect of, on Evidence 

Act — Examination of accused ~ Answers given, whe. 

jd may used at trial. ' 

bhough the written record of stateme 

to the Police in the course of an pan eec 
cannot be used as evidence, oral evidence of the 
statements, whether taken down in writing or not 
is nob excluded by section 2 of the Criminal 
Procedure Code, as that section does not Override 
the general provisions of the Evidence Act am to 
oral evidence of such statements to corroborate tha 
evidence of a witness, 

When an accused person ig exam} 
section 342 of the Criminal Posie is 
answers given by him may be taken into i con- 
sideration at the trial, and proper inferences drawn 
therefrom, and even in a subsequent trial for an 
other offence, they may still be used for op ücaindt 
him. Pat Barbgo Korn v EuPzmon,6 P.L, f. 241; 

7 





22 Ox. L. J. 438 | 
S. 172—Police Diary, purpose 0f —Diarr 
a can be used as evidence of corroboration — 
tiry, tmproper use of —Revision —Hz 
interferemes by. v MENTO 
The Police Diary maintained under gecti ; 
of the Criminal Procedure Code cannot de und 
by any Court as substantial evidence, but ig intended 
to be used only for the purpose of assisting the 
Court in the appreciation of the evidence, and to 
clear up doubtful points arising in the course of 
the conduct of the oase, It cannot be used to 
EAE hex evidence of the Police Officer who 
recorded entries in it, although it m 
contradiot him. i : E 
Where, apart from the evidence afforded b 
Diary, there is ample evidence on the ie 
corroborate the prosecution,the fact that the Diary 
was improperly used, is net of itself & ground 
justifying interference by the High Court in revision, 





Pat Acnuamar SINGE v EMPEROR, 2 P, L, T. 223. « 


22 CR L. J. 874 . 230 
— S. 195—Perjury committed before Munsif 
—Munsif 4ransferred—BSanction, by “whom to be 
granted. 


An afplication for Sanction to proseoute a wit. 
ness in respect of a false statement alleged to have 
been made by him ina civil snit before a Munsif 
who has been transferred from the district, is 
cognizable by the Subordinate Judge, First Class to 
whom appeals lie from the Munsif’s Court, ` 
Dina NATH v, MUHAMMAD ABDULLA, 2 L, 57; 22 Op 
L. J, 826 i : 53 

* * 
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S. [95—8anction to prosecute—Application 
to Sessions Court to grant or revoke sanction, nature 
' of —Sessions Gourt, power of, to take evidence. 


An application to an Appellate Court to revoke or ` 


grant sanction, granted or refused, is not an appeal 
but an original application, and the Court has in- 
herent power in dealing with such an application to 
itself take such evidence as it considers necessary to 
satisfy its mind as to the propriety of granting or 
refusing sanction, WI SUBBASARI, In ve, 12 L W. 
605; 44 M. 47; 22 Ca-L J, 572 228 
S. 195-Sanction to prosecute—Perjury 

—Magistrate, discretion of—Sanction, when ought 
* not to be given. 

The granting of sanction to prosecute for. per- 
jury is a matter within the discretion of the 
Magistrate who tried the case, and such sanction 
ought not -to be given in a case in which it is 
obvious that there can be no conviction. (C DURGA 
Prosao Biswas v. ARI PATAR, 22 Cn, L, J. 423 711 
SS. 195, 439— - Sanction to prosecute 

—Application to revoke sanction—Order of Sessions 

Judge, whether open to revision. 

‘The order of a Sessions Judge passed on an 
applfbation to revoke a sanction given by a Magis- 
trate under section 195, Criminal Procedure Code, is 
not open, to.revision by the High Court, A DEBI 

ABAI v, RAGHUNAIB SAHAT, 19 A. L. Jo 390; 25 


. J. 848 
S. 195 (1) (C) —8anction to prosecute— 
Superior and subordinate | Courts— Jurisdiction to 
‘entertain application —Jurisdiction concurrent. 
Ordinarily, an application for sanction to prosecute 
under section 195 (c) of the Code of Oriminal Pro- 
cedure in respect of an offence alleged to have been 
committed by a party toa proceeding in a Oourt 
in respect of a document produced or given in 
evidence in such proceeding should be mgde, in the 
first instance, to the Court in which the proceeding 
was taken, but this does not mean that the suparior 
Court to which that Oourt is subordinate has no 
jurisdiction to entertain such an application, the 
two Courts in this respect have prima facie con- 
current jurisdiction. Ç Norunpra LAL v. AKHOY 
Kanpar, 22 Cg, Le J. 338 162 
S, 195 (6)— Sanction to prosecute, objedt 
of granting—Evidence, nature of—Suspicion —Penal 
Code (Act XLV: of 1860), s 209, facis necessary 
Jor sanction to prosecute under, - 
‘The object of granting sanction to prosecute is 
to remove the statutory bar to the prosecution of 














offences mentioned in gection 195 of the Criminal: 


Procedure Code, but that bar cannot be removed 
by a mere application for sanction; a prima faice 
“case must be made” out for setting the Criminal 
law in motton against the accused, and the evi- 
dence mugt be such that, if unrebutted, the accused 
can be convicted; particularly when the evidence 
is ciroumstantial, it must be of a nature .incom. 
patible, upon any hypothesis, with the innocence of 
the accused, . . 

The High Court has power to interfere with the 
order of an Appellate Court granting or revoking 
sanction, whether in affirmance or reversal of the 
order of the primary Court under section 195 (6), 
Oriminal Procedure Code. | 


“To justify a sanction for the prosecution, of “a 


suu aed mm 
an ay La “* 
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plaintiff uyder section 209 of the Penal Code, the 
mere dismissal of his claim is not enough, it must 
be shown that the claim he was making was to 
his knowledge false; the mere fact that he over- 
estimated his case and claimed more than what was 
his legal due, would not necessarily show ghis. 
Pat RAMNANDAN PRASAD NARAYAN SINGH v. PUBLIO 
Prosscuror, 22 Cr, L, J. 407 9 
S. 195 (6), (7)—Sanction “to prosecute 
granted by Munsif—Additional District Judge, 
whether can revoke sanction. 

A sanction to prosecute granted or refused by a 
Munsif can be revoked or granted by an Additional 
District Jndge to whom the case is transferred by 
the District Judge. A Raw OHaARAN v Mewa HAM, 
19 A. L J. 1935 3 U.P. L R. (A) 89; 22Cr L.J. 
385; 43 A. 409 - : I3 
— S8. 233, 235, 537 —Charges, lumping 

together of several — Irregularity —Proceedings, whe- 

ther vitiated — Four murders —Joint trial, whether bad. 

The lumping together of several charges against 
an accused person, although contrary to the pro- 
visions of section 233 of the Criminal Procedure 
Code, amounts to an irregularity which does not 
vitiate the proceedings, the error being covéred by 
section 537 of the Code, E SUP 

Accused was tried at one trial for the. murder of 
his wife and three children : the acts done by him 
were connected both by continuity of action and 
purpose aud the four persons were murdered 
successively within a very short period of time : 

Held, that there was no legal bar to the trial 
of the acoused on the four charges of murder at one 
trial.’ .Q Karru v Emperors, 8 O. L.J 10; 8 U.P, 
L. R. (J. O ) 4: 22 Cn. b. J. 344 I63 
Bee S. 2 39 —Dacoities, several, by same persons 

—Bama transaction —Separate trial for edch dacoity. 

Where several persons join in the commission 
of several dacoities within a few days of each 
other, each dacoity is a separate transaction and 
there should be a separate trial for each. It is 
illegal to group the accused and the dacoitiés 
together and have two trials only. A RAM SAHAI 
v. EmMpwRoR, 19 A. L J. 610; 22 Cx. L. J. 397 525 

—SS. 247, 4O3—Acquitial owing to absence 
of complainant—BSecond trial, whether barred. 

The provision contained in section 403 of the 
Criminal Procedure Oode is imperative, and bars a 
second trial of a person who. has once been 
acquitted on the same charge. The section does 
not make any distinction between acquittals after 
trial and acquittals under sections 247, 345 and 494 
of the Code, So long as an order of acquittal under 
section 247 stands, section 408 bars a second trial 
on the same charge, no matter whether tho order 
of acquittal is good or bad, legalor illegal. Pa 
Ram MAHATO v. EMPEROR, 2 P. L. T. 170; 22 Cn. p 


811 é 
S. 250—“The Magistrate by whom the 
case 18 heard," meaning of. 
The expression “the Magistrate by whom the 
ease is heard” in section 260, Criminal Procedure 
Code, means the Magistrate by whom the case ig 











` decided, irrespective of whether he has or has nof 


heard the evidence. A Ram Desi v. GOBIND Sana, 
19 A; L. J, 651; 22 Og, L. J. 406; 8 U. PL. RA 114 


} 
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SS. 263, 355—Hvidence, record . of — 
Memorandum of substance of statement, of each wit. 
ness, nature of—Magistrate, power of, to destroy 
memorandum. 

Where a Magistrate, in the trial ofa Summons 
case, records & memorandum containing the sub- 
stance of the examination of each witness, such 





memorandum becomes part of the record of the ° 


case, and the -Magistrate has no authority to 
. destroy ib; the fact that a non-appealable sentence 
is passed upon the accused is no justification for 
destroying the memorandum. © Satish CHANDRA 
MITTRA v. MANMoTHA Nata MITRA, 32 C, L. J. 461; 48 
C. 2£0; 22 Cr. L. J. 462 
SS. 309, 342, 364 —8 309, compliance 
with, manner of-— 8s. 842, 8€4, failure to comply 
with, effect of, 

A failure to comply with the provisions of sec- 
tions 342 and 464 of the Criminal Procedure Code 
would vitiate a trial. 

It is essential that the questions and answers 
put to the accused should be recorded at the time, 

- that they should be read over to him in a language 
which he understands and that he should be given an 
opportunity of correcting or adding to them, as 
required by section 864 of the Code of Criminal 
Procedure, 

In order tocomply with the provisions of sec- 
tion 369 of the Oriminal Procedure Code, the Judge 
ought to record at the time in writing the opinion 

_actually given iu his own words by each of the 
assessors. Pat Faru Santar v. EuPEROR, 6 P.L. 
J. 147; 2 P. L. T, 288; 22 Cx. L, J. 417 705 


S. 342 -Accused, examination of, before 
conclusion of case for prosecution, legality of— Penal 
Code (Act XLV of 1860), ss, 147, 825—Separate 
sentences, whether legal. 4 
Although, under the first part of section 842 of 

. the Criminal Procedure Code, it is discretionary with 

:& Magistrate to examine an accused -person before 

the case for the prosecution is concluded; this 

.would not absolve the Magistrate from the obliga- 

tion imposed upon him by the latter part of..the 

-8ection, to examine the accused after the witnesses 

for the prosecution have been examined and before 

he is calied on for his defence, and the omission to 

.do this would vitiate the trial. | 
Separate sentences under section 825 and section 

147 of the Penal Code are not illegal, but the 
sentences imposed ought not to be heavier than are 
justifiable inthe circumstances of the case. Pat 

.RaxNATH RAI v, EMPEROR, 22 Cr. L. J. 460; 2 P. L. T. 

,649 . 844 


S. 342, applicability of, to  Sunmons 
ca8e8— Failure to examine accused, effect of. 
The provisions of section 842 of the Oriminal 
Procedure Code are applicable to Summons cases. 
These provisions are mandatory, and the omission 
to examine an accused person after the witnesses 
for the prosecution have been examined and before 
the accused ig called on for his defence vitiates 
the trial Pat Guram RasuL v. ExPEROR, 6 P. L, J, 
174; 22 Cr L. J. 41 © 715 
S. 345—Penal Code (Act XLV of 1880), 
''& 323 Several persons charged jointly— Offence 
< compounded against one, effect of, on the remainder, 


* 
+ 
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When several persons are accused of having 
jointly committed an offence under section 823 of 
- the Penal Code, andthe complainant compounds the 
offence against one of them personally, such com- 
-~ pounding does not affect the case against ary of the 
other accused. A CHANDAN v. Eupsror, 19 A. L. T. 
' 874; 22 Cr. L. J. 358 209 
SS. 367, 421—Appeal, summary dismis- 
sal of —Judgment, contents of. 

Section 421 of the Criminal Procedure Code, no 
doubt, empowers an Appellate Court io dismiss an 
appéal summarily, but in doing so the Court must 
record an order giving réasons for the dismissal and 
‘showing that the points raised were duly considered 
` by if. m" 
i ve order couched in the words:—“The appeal i 
dismissed summarily,” does not comply with the 
reqiurements of the law, as laid down in section 367 
of the Criminal Procedure Code, and is, therefore, 
ilegal. Pat Gosinp BEHARI v, ENPEROR, 2 P, L. T. 
` 10; 22 On. L. J. 821 49 
i S. 386— Fine, recovery of—Immoveable 

property, sale of—Suit for possession of property 

sold, whether maintatnable—Secretary of State, whe- 
ther necessary party. 

Where immoveable property is sold to realjse a 
fine, the sale is illegal and passes no title to the 
purchaser, and a suit for possession of the property 
by the owner is maintainable. The Secretary of 
State is not a necessary party to such a suit, “Ja 
MADARI v. Meur Din, 22 Cr. L. J. 899 527 
» S. 421 —Appeal, when should not be sume 

marily dismissed. 

In acase in which there are disputed questions 
of fact and a large numberof documents, and the 
Trial Court has come to certain findings, an appeal 
‘ought not tobe summarily dismissed without send- 
ing for the record. © RAHIMMADI v. EMPEROR, 22 
Cn. L; J. 349 7 473 
= ‘S, 423—Appeal against conviction under 
s. 324, Penal Code—Appellate Court, duty of— Pri. 











—— 
- 





vate defence, right of, plea of. — S 

In hearing an appeal against a conviction under 
section 324 of the Penal Code, itis the duty of 
the Appellate Court fo come toa definite finding 
of its own as to how, where und by whom the 
injuries were caused to the complainant. 

Where in such a case the accused seta 
up the plea of self-defence, but does not produce 
any evidence, the Appellate Court should consider 
‘whether by cross-examination of the prosecution 
witnesses matters have been elicited which might 
goto support that defence C Nocznpra Wate 
Bera v. EMPEROR, 22 Or L. b. 414 6 
SS. 439, 476—(Civil Procedure Code (Act 

V of 1908), s. 115— Governments of India Act, 1915 

(6 d^ 6 Geo, F., C. 61), s. 107 —Revenue Qourt, order 

by— High Court, jurisdiction of, to interfere, 

The High *Court has no jurisdiction, under sec. 
tion 439 of the Criminal Procedure Code, to entertain 
an application to revise an, order passed by a 
Revenud Court, under section 476 of that Code, 
Such £n order, however, is open to revision under 
section 115, Civil Procedure Code, or section J107 
of the Government of India Act, Pat Raxru Stnex 
v. EuPEROZ, 6 P. L. J, 178; (1921) Par, 240; 22 Cx. L. 
Je 408; 2 P. L. T, 609 : i 643 
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| S. 476 -0rder dirécting prosecution -of 
em and defendant in alternative for forgery, 
legality of. . 
An. order by a Civil Court directing the prosecu- 
tion of both parties to a suit for forgery, without 
, determining which of them is-prima facie respon- 
..Sible for the forgery, is ilegal. L AMAR Nara v. 
"Man Bag, 2 L. 63; 22 Cr L. J. 829 
(0S. 476—Penal Code (Act XLV of 1830,) 
8. 198—Perjury —Banction to prosecute, whether 


should be given to private pevson—Offence—Facts — 


|: necessary for cortviction, « 

As a mile, a Court ought not to give sanction 
„to a privates individual to prosecute for perjury; 
xi the Court before whom perjury has been com- 
` mitted is of opinion that it should be tried, it 
‘should, under section 476 of the Criminal Procedure 
Code, order the prosecution of the person whom it 
“thinks guilty. 

"A person cannot be convicted of perjury for 
“Having acted. maliciously or for having failed to 

1 make a reasonable inquiry with regard to the acts 
‘alleged by him to be true. It must be proved 
e that he made some statement which heknew to 
be false, or which he did not believe to be true. 
“A AsuurosH GANGOLI v, BRIT NARAIN Lat, "o 


.L. J, 893 

— S. 476, proceedings. under—Accused, 
ë e whether entitled to cross-examine witnesses—Revision. 
A ‘person who is called upon to show cause 
inder section 476 of the Criminal Procedure Code 
“has a right to place his case before the Court 
either by offering evidence on his own behalf or 
by eross-examining the witnesses on behalf of the 
opposite party. 

. Where a Court conducting an enquiry under 
section 47^ of the Criminal Procedure Oode refuses 
to allow the accused to cross-examine the witnesses 
-examined on behalf of the opposite pasty, its order 
Js liable to-be set aside in revision. Pat Ganeswar 
"CPAHARAJ v. EMPEROR, 6 P. L.J. 146; (1921) Par. 176; 
.23 Or, L. J; 45m: 2 P. L, T 562 842 
. 488 Maintenance for child, how long 
. to continue. | 

- There is no limit of age pinóed by section 488 of 
“the Criminal Procedure Code for the maintenance 
allowance to be awarded to a child: such, mainten- 
‘ance should be directed to be paid until the child 
Can, maintain itself. Itis a question of fact in each 
BABO as to whether a child can maintain itself or not. 
“Pat Karvanı BArwARIN v. Lacan SINGH, 2 P. D. T. 
,109; 22 Cr L, J. 8 6 64 
i —— S. 522-—Pqnal Code (Act XLV of 1860), 

gå. 340, 350, 448 —" Criminal force,” whether can be 
` used as- against „property —House trespass — Court, 

whether can direct that possession be din a to 
coniplaihant. 

JA conviction for an offence of deina trespass 
“will not entitle the complainant to seek his remedy 
under section 542 of the Criminal Procedttre Code, 
"unless there -is a fining of the Court cenvicting 
‘the accused that the offence with which the dis- 
possession was effected was attended with the use 
of. criminal foree, as defined in section 850 of the 
‘Penal Code. 

"Phe definition of “criminal ` force" given. in 
‘section 350 of the Penal Cote ponies orimi. 
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. nal irea being “used as against a person and does 


not-takesinto account such force being used as 


' against any matter or substance. 


The provisions of section 542 of the Criminal 
Procedure Code are, therefore, inapplicable to a 
case where the dispossession was effected by the 
use of force ag against the property and Ot as 
against a person. Pat Banzaw SAHU v, CHAMRU 
Sanu, 2 P.L. T. 120; 22 Cr. L. J. 329 57 
— — S.: 526 —Appeal, transfer of — Grounds of 

transfer— Appellate Court having tried some of seves 

ral accused, whether competent to try appeals of re- 
maining accused arrested subsequently, 

The fact that a Sessions Judge has tried the 
appeals of some of several persons convicted of 
dacoity, is no bar to his trying the appeals of the 
remaining persons convicted of the same dacoity 
who were arrested subsequently, nor is ita good 
ground for transferring such appeals for trial by 
another Sessions Judge. A JAGRUP v. EMPEROR, 2 
U, P. L. R. (A) 42); 22 Or. DL. J. 416 656 
S. 556 —Burma Gambling Act (I of 1899), 

88, 6, 7— Magistrate issuing warrant under s. 6, 

whether competent to try case. 

A Magistrate who issues a warrant under seo- 
tion 6 of the Burma Gambling Act is disqualified 
from himself trying the case. L B Cain Pin v, 
EMPEROR, 13 Bug. L T, 154; cz Og 1,2. 401 835 
Criminal trial—Charges of offence triable by 

Court of Session combined with offence not so triable 
_—Procedure—~Criminal Procedure Code (Act V of 

16903), Chap. XVIII. 

.When an accused person is charged with twa 





‘offences one of which is triable only by a Court of 


Session, the Magistrate should adopt the procedure 
¿provided in Chapter XVIII of the Criminal Pro. 
cedure Code, inter alia, giving the accused an 
opportunity of cross-examining the witnesses for 


-the prosecution © PRrROBODH Kumar Darra v, Monit 
1008 


UuaNDRA Roy, 22 Cg. L J. 420 

Crown Grant, efect of, upon rights of third 
person—Inam grant-—Presumption - Determining 
factors—Ejeciment of tenant—Burden of proof. 

Where land is at the absolute disposal of the 
Government and they grant it to a person, the 
fact that some relationship as landlord and tenant 
had previously existed between the grantee from 
the Government and a third person cannot avail 
to deprive the grantee of his rights under the 
grant, and the third person who hag no rights 
against the paramount title of the Government 
cannot set up his prior rights destroyed by the 
action of the Government agaüfst the grantee 
from the Government, even though .those prior 
rights were those of a landlord. 

There is no presumption ` of law that an inam 
grant of a village is prima faice & grant of the 
land revenue only; the determining factors are 
the terms of the particular grant and the whole cir. 
cumstances connected. therewith. 

‘When a person seeks to eject another from 
possession on the ground that the defendant is ‘a 
tenant whose tenancy has been terminated, the 
burden at the outset falls on the plaintiff to lay 
the foundation of a suit for eviction, by proving 
that he has a right to eject,and this he may: do 
by establishing a ‘prima faice case of & terminable 
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tenancy which is unaffected by any defence of 
permanent tenancy set up by the defendant, for 
proving which the burden lies on him. ffi SUBRA- 
MANIA AYYAR v. ONNAPPA GoOUNDAN, 12 L.9W. 576; 39 
M. L. J, 629; 78 M. L. T. 889 59 


Custom —Adoplion—Jains - Orphan, whether can 
be adoyted. 

When in the case of Jains some custom different 
from the normal Hindu Law and usage is 
alleged to exist, the burden of establishing its 
antiquity aud invariability is placed on the party 
averring its existence, and it should be proved 
by clear and unambiguous evidence abovo suspicion, 

Among the Jains adoption is & mero temporal 
or secular arrangement and has no spiritual or 
religious object or significance, 

Semble.—The adoption of an orphan boy is valid 
by custom among Jains. B Parsuoram GANPAT 
GuJAR v. VRNICHAND GANPAT GUJAR, 23 Box. D. R. 
227; 45 B. 754 492 


Alienation— Gifi—Sials of Muzaffargarh Dis- 
trict—Powers, restrictions on-— Females, whether can 
object—Consent of heirs, meaning of--Mushaa, 
doctrine of, applicubility of-—Possession, delivery of 

_ Gift over validity of. 

Sials of Muzaffargarh have by custom unlimited 
powers of alienation by gift in respect of ancestral 
property. 

' According to the general custom of ihe Punjab 

females are not ordinarily competent to object to 

an alienation by a male proprietor, 

Where a Code of Tribal'Custom says that the 
consent of heirs is required it can only refer to 
those heirs who, according to custom, are entitled 
to grant or withhold consent. 

The doctrine of Mushaa has no application to 
gifts in the Muzaffargarh District. e 

Under Customary Law a gift, where the donor 
supports it, the person who disputes it claiming 
_ adversely to both donor and donee, is not invalid 
for the mere reason that the donor has not delivered 
possession. 

* A gift over is not invalid under the Customary 

Law of the Punjab. LL. RAHIM BakHsH KHAN v. 

GHULAM NABI Kean 39: 

Local and tribal custom, distinction between 
— Family custom, whether to be proved—Riwaj-i-am 
aa proof of custom, weight of. 

A local custom differs from a tribal custom and 
must necessarily bind all the families of the class 
indicated who reside in the locality where the 
custom prevails. Therefore, where a loeal custom 
obtaining in the families of a certain oluss is 
pleaded, it i$ not atall necessary to prove that 
the custom applies to the particular family under 
consideration. : 

Statements contained in a riwaj-i-am are,in the 
* absence of rebuttal, & strong piece of evidence to 
establish the existence of a custom. O JAGDEO v. 
BHAWANI BurkH, 8 O L. J. 116 
~- mom Preemption—Wafib-ul-arz giving preferens 

tial right,to own or ek-jaddi brothers—Sale to 

stranger—Co-sharer, whether has preferential right. 

` A wajib-ul-arz récorded a custom of pre-emption 

Which gave to a co-sharer’s own brother or an 

` ékjadd brother a preferential right of purchase, 

E e i b t i 
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and if they did not purchase, the co-sharer wag 
free to sell to any other co-sharer or to a stranger, 
if he pleased In a suit by a co-sharer to pre- 
empta sale made to a stranger : 

Held, that tho wajib-ul.arz placed the stranger 
and other classes of co-sharers on the same footing, 
and that the latter had no preferential right of 
purchase as against the stranger. A Sago Baknsu 
v. MUKHTAR SINGH 


Proof, nature of - Muhammadan Law as 
modified by custom —Wajib-ul-arz, interpretation of 
— Widow io get possession for life without power of 
alienation — Estate, vesting of, time of— Succession, 
when open. 

Custom, where if is proved, supersedes the 
generallaw, which, however, continues to regulate 
all outside the custom. . 

All customs must be proved by clear and un- 
ambiguous ovidenco : j 

Whore u custom obtaining among certain Maham- 
madans, and recorded ina wajib-ul-arz, was to the 
effect that on the death of a proprietor without 
issue his widow was to get possession of her 
husband's estate and was to hold it for life without 
any power of alienation, that the collateral re. 
latives of the deceased were heirs, and that ther# 
was no exclusion of remote collatorals in favour of 
those nearer in degree : 

Held, that under the above custom the estate vested 
in the husband’s heirs from the moment of the 
husband's death, but that the actual enjoyment of*t&e 
estate was postponed during the lifetime of the 
widow. O FARZAND ALI t, KARIM Baxusy, 8 O. L. 
J. 188 95 








Right to "pass over land to worship a tree, 
whether reasonable and valid—Reasonableness of 
custom, when to be determined. 

A suit by the residents of a village for a declara. 
tion that they have acquired the customary right 
of goingeovér a particular plot of land belonging 
to the defendants for the purpose of worshipping 
a pipal tree and the idol of Sri Ganeshjt 
embedded in the tree, and a tuisi chabuira, 
all situate on that plot of land, and for a further 
declaration that the defendants have no right to 
obstruct the plaintiffs or other Hindu residents of 
the village in any way whatsoever from coming over 
the said land and worshipping the said pipal trea, 
the idol of Sri Ganeshji and the tulei chabutva, or 
to destroy, damage, or desecrate the said objects of 
worship and also for a permanant injunction, ig 
maintainable, and the custom pleaded is not unreagon. 
able or invalid. : 

The time for ascertaining whether a patticular 
custom is reasonable or not is its inception. Pat 
Sm, MANGREE MIAN v. BERARI iat, 6 P.L. J. 13; 2 
P, L. T. 160 : 

Ryots of Tissa, Tahsil Muzaffurnagar, Dis. 
trict Meorut—Transfer of house with right of resis 
dence—Custom, whether bad, 

A tustom exists whereby ryots of Tissa, in 
Muzaffarnagar in the Meetut District can validly 
transfer their houses with a right of residence. Such 
custom is not of such .a nature as should not bg 
recognised by law and should not be given effect to, 
A Parvaz ALI v. REKHAB Das, 19 A. L, J. 104 24 
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Succession—Jats of Tahsil Raya, District 
' Sialkot — Widow —Inheritance— Maintenance. ` 

* “Among the Jats of the Haya Tahsil of the 
Sialkot District a widow inherits her husband's 
estate with his son from another wife. L, Jaswant 
Sinan v. ITARKAUR 893 


M9 Succession —GSelf-acquired. property —Jats of 
Lahore District. 

Among Jats of the Lahore District a daughter 

s suoceedg to the non-ancestral property of her father 

in preference to collaterals in the sixth degree, 

L’ Bera SINGH v. SEWAN 388 


Definitions:— 
Any person. See Cryin PROCEDURE CODE, 
605 


. XL, R. 1 
,At the time the measurement 
‘on which the claim is based 
was made. See BENGAL TENANCY ACT, s. 
62 (6) 82 
Case. See Civit PRocEDpURE Cope, s. 10. 830 
Circumstances. see Bzxcan MUNICIPAL 
Act, s. 88 
, Circumstances and property 
e Within the Municipality. See 
ENGAL MUNICIPAL Act, s. B8 511 
Court of first instance. 
PROCEDURE CODE, s. 144 
Date of such adjudication. 
e * PROVINCIAL INSOLVENCY ACT, 8, 78 
Decided. See Orvin Procepure Cone, Ey 
8 


Dispossession. See LIMITATION Act, Sca. 
Í, Arr. 142 78 
Incumbrance. 


See OCivin 


See 
640 


: See BENGAL Tenancy ACT, 
~ 8161 
Legally bound. See Contract Act, s. 69 
ý S 218 
LOSS. See BArnwavs Act, s. 80 92 
Najib-ul-tarfain, See Ouna Estates Act, 
.8 21 - ; 177 
` Necessary. See Conrracr Act, s. 69. 278 
|: Oil other sorts. Se Ciry or BOMBAY 
MUNICIPAL Act, s. $93 
Possession. See CoNraacr Act, s 78 


O3 

Preliminary point, See Civi Fnocx. 
DURE Cops, 0. XLI, n. 23 uz9 
Public prop2rty, See TENURES in nos 
871 
Registrar. See APPEAL To His MAJESTY IN 
COUNCIL * 657 
Saranjami. See CONTRACT 818 


Special damage, See Pustio PATRWAY 


. 405 
., The Magistrate by whom the 
-case jis heard. See Orv PRocgpunE 


CoDR, g, 1 60 646 
Transfer. See BENGAL TENANCY “Act, s, 11 
Desaigiri Hak, whether alienable. : 


In general, Vatans of the kind of Desaigiri Hak in 
Gujarat are alienable. B KHUSALBHAI PARAGJI 
DESAI v. DULABABHA! PaRAGJ 28 Bom. L. R. 804; 
45 B. 948 2 À 41 I 
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Easements Act (V of 1882), s. I5— 


Easement-——lighi and air—#njoyment as of right, 

whether necessary—Road or path—Open user for 

lông time— Presumption, 

‘In order,to acquire an easement of the enjoy- 
ment of the access and use of light and air, it is 
not necessary to prove that such enjoyment was 
of right: ib is sufficient, under section 1% of the 
Easements Act, if the person claiming the right 
has been in enjoyment thereof without any ®in- 
terruption for more than twenty years, 

An open user for the purpose of & road or 
pathway, if continued without interruption for a 
long time and not atixibutable to permission or 
sufferance, is prima facie evidence of enjoyment as 
of right. IM Hari v. MAHADEO 
Election PetitiOn —Election agent, whether 

can be proposer ÉPunjab Government Notification, 

No. 9, dated 8!st July 1920, Regulations 7, 11— 

—Punjab Electoral Rules 5 (4), 31, 84 (2) (a), 43 

(1) te, — Particulars, better, whether can be given— 

Nomination paper delivered before day fixed, validity 

of— Objection not taken before Returning Officer, 

effect of—Election Commissioners, jurisdiction of— 

Election ewpenses, return of, Commissioners, 

whether can enquire into, 

There is nothing to prohibit the election agent 
of a candidate from being his propos». ur seconder 
and vice versa. 

If particulars which, in the opinion of the Election 
Commissioners, are adequate for the purposes of an 
Election Petition, are stated inthe Petition, the Com. 
missioners have full power to allow further and better 
particulars to be furnished subsequently, provided 
that no new subsantive charge is introduced and 
that the respondent is safeguarded from being taken 
by surprise, 

Where the returned candidate is declared duly 
elected on a single nomination paper, there being no 
beflotting, and the validity of the petitioner's nomi- 
nation paper is called into question on the ground 
that it was delivered to the Returning Oficer before 
the time fixed, the result of the election is materially 
affected and the Commissioners have power to 
decide the point irrespective of the fact whether it. 
was raised before tha Returning Officer or not. 

The language of Regulation 7 in Puniab Govern- 
ment Notification No, Ai, dated 3'st July 920, which 
runs: —''A, nomination paper shall not be valid unless 
itis delivered to the Returning Officer at his office 
before noon on the day preceding the date fixed 
under Regulation 4,” is ambiguous, but as it is a 
disabling provision, it must not be strictly constru- 
ed against a nominee. 

The Regulation does not mean thats nomination 
paper delivered to the Heturning Offioer before the 
day fixed is invalid. 

Where the question of the falsity of the return 
of expenses filed bf a candidate comes before the 
Election Commissionors in the exercise. of their 
powers under rule 34 (2) of the Panjab Electoral 
Rules, they have jurisdiotion to decide the question. 
E C P Mosammap Amin Kuan v, SIKANDAR Hayat 
KHAN 744 
—— —— Particulars, whether must Ue given in 

petition—Form of  petition—Amendment, whether 

cam be allowed—Oorrupt pructice—Intention— 


Spiritual leader, right of, to canvass, limits ofa 


Common Law, rules of, whether applicable to Indias 


Vel. LXI] 
© 
Election Petition—contd. 


It was intended by the Legislature in India 


that particulars of any corrupt practice alleged ` 


must be given in the Election Petitiow and the 
English Law in this respect has not been followed. 
“The rales or regulations made in India have nob 
prescribed any form in which am Election Petition 
is to be drafted, or of the particulars to be stated in 
cases where particulars are necessary. Those peti- 
tioners, therefore, would be presumably within their 
rights, who, under present conditions, draft their 
petitions according to the form given at page 415 of 
Halsbury’s Laws of England, Volume XII, or on the 
lines of a plaint written according to the require- 
ments of the Civil Procedure Code, 

Election Commissioners have power to allow 
amendment or amplification of an election petition. 

When it is sought to bring home a corrupt 
practice to any one, it is the action of that 
person which must be primarily looked to. 

A spiritual leader has the right to canvass for 
& candidate and may ask his followers to vote for 
that candidate, provided he holds out no threat 
or inducement. 

Candidates should, however, exercise great cau- 
tion in invoking the aid of spiritual leaders to 
assist their candidature, and spiritual leaders 
themselves, before addressing their followers, should 
weigh very carefully the effect which their words 
would have upon each and every section of such 
followers, 

Ib may be true that Indian Election Law is 
based on English Election Statutes, but it differs 
from English Law widely in numerous particulars 
and shonld be regarded as a separate corpus, the 
Indian Legislators having adopted some and dis- 
carded others of the English Election provisions, 
The Indian Legislature intended to make thejr 
statutory provisions complete in themselves and 
there is nothing whatever to indicate that there 
was any intention that the Indian Courts should 
administer English Common Taw provisions. E C 
P HankaT ALI v. MUHARRAM ALI 337 
-———- Returning Officer, imporper refusal by, to 
[, receive ncmination paper, effect of—Seconder, name 
| and signature of, not given in proper space in 
F nomination paper, effect of— Punjab Electoral Rules, 
E Sch IV, rr. ? tb) and 2 (2)— Corrupt practice— 
| Costs. 

It is obligatory on a leturning Officer to recdive 
a nomination paper of a candidate relating to the 
constituency of which heis the Returning Officer, 
provided it is presented to him within the time 
prescribed, Tf he improperly and without justifica- 
tion refuses t® receive a nomination paper, the 


l . présampiion would arise that the election has been 


seriously affected, and the improper refusal is so 
grave an irregularity that the presumption would 
wequire the strongest and most conclusive proof 
for its rebuttal, and it lies heavily on the candidate 
alleging the validity of the election, to rebut the 
presumption so raised. 

The mere fact that the name and signature of 
the seconder ‘of a candidate seeking election ĉo 
not appear in the space provided for the purpose in 
tho form of nomindtion, but are given in another 
portion of the form, would not render the nomina. 


lon invalid. A 
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The refusal by a Returning Officer to allow a 
candidate to approach him with his nomination 
paper would not, without proof of corrupt motive 
or intention, amount to a corrupt practice within 
the meaning of rules 2 (b) end 2 (a) of 
Schedule IV of the Punjab Electoral Rules, 

The Returning Officer cannot be made a party 
respondent in an inquiry into the validity of an 
election, and where such inquiry is necessitated by 
the action of the Returning Officer, the * parties 
should be left to bear their own costs, even though 
the result of the inquiry may be t> render the 
election invalid E C P Govefpuan Das v. Lan 
CHAND . 315 


$ ^ . 
Evidence, application to produce, after case closed, 
whether entertainable. C 3 
An application for permission to produce evidence 
made after both the parties-have closed their cage 
z Bee ente rbahun pk, O Jasopya v. MURLIDHAR, 24, 


Evidence Act (I of 1872), s. 14, 
illus. (A), (D) —Penal Code (Act XLV of 1860), 
ss, 285, 243-—Counterfett coins and instruments 

‘for their manufacture found in house of accused? 
in two districts—Trial im one district-——Hvidgnce, 
admissibility of. 

Where a person ison his trial for offences under 
Sections '3' and ^t* of the Penal ode of being in 
possession of counterfeit coin and instruments dhé 
material for counterfeiting coin found in his house 
in the districb in which he was being tried, evi. 
dence of his being in possession of counterfeit coins 
and instruments for their manufacture at his house 
in another district'is admissible at the trial under 
section 14, illustrations (a) and fb) of the Evidence 
Act Pat Mistai Gosain v. EMPEROR, 22 CR L, 
J. 407; 3 U P. L. R. (Par. 50 647 
S. 30—Criminal Procedure Code Act (V of 

18J+),  ll0—Confession in dacoity case, admis- 

sibility of, against co-accused in proceedings under 

8. 110, Criminal Procedure Code. 

The confession of an accused person in a dacoity 
case is inadmissible in evidence against a co. 
accused in that case*in a proceeding against the 
latter under section 130 of the Criminal Procedure 
Code C Marizuppin Kaan v, Emperor, 33 C. L. 
J.70,25 C W.N 287; 22 0R L.J. 441 793 
S. GB — Execution of decument requiring 
altestation, proof of — Witness, search for, how to be 
made —''Subject to the process of the Court," meaning 








of. e 

‘the degree of diligence ,required in seeking for 
the attesting witness to a,document is the same 
as that required for the search of a lost paper, 


The enquiry must be strict, diligent, honest, and : 


satisfactory to the tourt It should be made at 
the residence of the witness, if known, and at all 
other places where he may be expfcted to be 
found, and also, in general, of his relatives and 
others tvho may be able to give information con. 
cerning him. > 

Tha natural meaning of the words “subject to 
the process of the Court” in section €8 of the 
Evidence Act is, that the witness can be compelled to 
attend the Court and give his evidence personally, 
Where a witness is outside the’ jurisdiction of tie 


` 


. 114 


1038 
d e 
Evidence Act—conid. ° 
Couri, the Court has no power to compel his 


e personal attendance, and the fact tbat the Oourt 


can issue a commission for his examination does 
not render the witness subject to the process of 
the Court. ] 

Where, therefore, an attesting witness to a doou- 
mentis outof the jurisdiction of the Court, the 
document can be proved by other evidence, 
AsOOMEAH v. V. S. R. M Cuerty, 13 Bur. L T. 

637 





SS. 68, 90— Evidence, direct, of execution 
` of deed available = Presunplion under s, ‘90, whether 
can be invoked—Authority to sign, presumption as 
to. 

Where direct evidence of the execution of a 
ded is available which, if tendered, would satisfy 
the requirements of section 68 of the Evidence Act, 
the presumption under section 90 of that Act 
eannot be invoked in‘favour of the deed, nor would 
such presumption be justified in favour of the 
apthority of a person to sign for an illiterate 
executant. 
8'0 L 7.28; 8 U. P. L, R. (J. 0.) 9 125 
S. 90 -Presumption as to genuineness of 

e: document—Trial Court, discretion of—Shankalap- 

EL presumption as to genuineness of—Courts, 

of. 

, The raising of a presumption under section 90 
of the Evidence Act as to the genuineness of a 
docgunent is.a matter which is eminently within 
the discretion of the Trial Court. 

Courts should be very careful about raising any 
presumption under section rO of the Evidence Act 
in favour.of deeds of shankalap which are produced 
practically for the first time daring the trial of 
cases in which under-proprietary rights are set up 
on, the basis of those deeds HAR PRASAD 
UPADHIYA v. Br SiNaH, 8 O. L. J. 131 
S, 91 , applicability of, to agreement to sell 

_—Agreement not produced—Oral evidenge to prove 

agreement inadmissible. 

Section YL of the Byvidence Act applies to an 
agreement to sell, and it exoludes oral evidence of 
such an agreement as well as of what took piace 

when the agreement was made, to prove the agree. 
ment when it has been reduced to writing, and the 

instrument is not produced. M. VYANKATESH v. 

GANESH 











ss. 17, 19— Partition.deed, 
. evidence, admissibilaty of. 

‘The factof a partition having taken place may 
be proved by oral evidence, although ‘the deed 
embodying the terms 6f the partition cannot be 
proved for want of registration. L. BisHan Das v. 
Ram SINGH, 8 U P. L R.(L.) 43 ` 32-9 


unregistered — Oral 


Wa a s,9 2— Mor tgage suit—Adjustment, defend. 


. ant, right of, to prove. 

' Where in à suit on a mortgage the defendant 

alleges an adjustment, he is entitled to prove C 
and if any balance is due he is liable to pay. 
Sayrat Sana v SADER SAHA . 
S. 92, Dara. S—Wvidence of custómary 
incidents of tenure, if admissible to vary empress 
provision in a written contract —Dowl kabuliyat, 
"construction of. ae 





INDIAN CASES. 


O RAGHUBAR Sr ag v, Sanwa SINGH, 


959. 


6 
S. QJ —Registration Act (XVI of 1908), 


(1921. 


Evidence Act—concld. > E 
€ 

The mere fact that a document is called a dowi 
kabuliyat does not decide its nature. The docu- 
eon has to be looked atas a whole to see what 
ib is. 

Where in a dowl kabuliyat creating a tenancy 
for a term of years there was an express state- 
ment that the tenant had no right of sale, gift 
or transfer without the landlord’s consent and ehe 
only right shown was an option in the tenant to 
take & renewal of the lease within one year after 
the expiry of the term at the rate of rent 
prevalent in the pergannah, failing which the 
tenancy would pass into the Jandlord’s possession : 

Held, that upon the construction of .the dowi the 
tenancy created by it was neither heritable nor 
transferable and that no evidence of custom was 
admissible on those heads, © Manommep AYEJUD- 
DIN Mia v Propyot Kumar TacoRE, 25 C, W, N. 18; 
48 C. 359 





S. 133—Approver, retracted statement of, 
admissibility of. 

A retracted statement of an approver is admis. 
sible in evidence against an accused person. MI 
DAMMUR VEERACHANDRA v, EMPEROR, 12 L. W. 5785, 
22 Gr. L. 3. 409 28. 
S. 157—Statement not being first infor- 

mation, how can be used as evidence—Criminal 

Procedure Code (Act V of 1898), s 154. 

Where a statement made to a Police Officer, which 
ia not the first information contemplated by seo- 
tion 164 of the Code of Criminal Procedure, is 
tendered as evidence ina criminal case, the proper 
course for the Magistrate is to take a statement. 
from the Police Officer that that particular state- 
ment was made to him. C SALIM SARDAR 2. 
EwPEROR, 7% Or, L. J. 410 6 
Execution of decree—Atiachment—0b- 

*jection to attachment | successful — Regular suit 

decided in favour of  decree-holder— Revival of. 

original attachment — Limitation Act (IX of 1908), 

Sch. I, Arts 181 and 182—F'resh. attachment appli- 

cation — Limitation, 

Where an intervenor's objection to attachment 
of property on the ground of title succeeds, but 
subsequently the decree-holder's regalar suit is finally 
decided against the objector: if the final deoision 
of the suit in favour of the deoree-holder operates 
to revive the original application for attachment, 
no question of limitation arises But if the decree. 
holder’s success does not operate to revive the 
original application for attachment, and the decree. 
bolder has to make a fresh application, the fresh 
application is governed by Article is! and not by 
Article.182, of Schedule I to the Limitation Act. 
L Suis Das v. RAM Nari 817 
Oourt, duty of - Person not party to decree, 

whether can objeat. 

The Executing Court's only duty is to execute 
the decree according to its terms, and it is nof 
for that Court to say that the decree isnot bind- 
ing on the property dealt with by it in the 
absence of certain parties, nor has that Court any 
jurisdiction to entertain an objection éo the execu- 
tion of the decree advanced by a person who ig 
not a party to the decree. GuNUPATI NARASA. 
REDDI Us MAKKENA Konpap Napu, 18 L. W, 148 
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Sale by Collector — Objection—&Sale, whether 

can be cconfirmed—Procedure, e 

Once an objection"has been raised asio a sale, 
then the Collector's powers to confirm the sale are 
suspended, It is his duty terefer the objecting 
party to the Court. Until that objection has been 
dælt within the proper way, the sale cannot be 
confirmed. B Barwawr Daso BxrGIRI v UMABAI 
. SHANKARRAO GODBOLE, 23 Bom L. R, 254; 46 E B 





Sale proclamation —Mistake, unintentional, in 


respect of judgment-debtor's share of property to be ` 


sold — Auction-purchaser, whether entitled to relief. 

In the absence of any intentional misrepresenta- 
tion by or on behalf of the decree-holder the mere 
fact that in a sale-proclamation there was a mis- 
take as the extent of the judgment.debtor's share 
in the property to be sold does not afford any 
right to the auction-purchaser to have the sale 
set aside on the basis of such mistake. A BAIJNATH 
, PRAsAD v. RAJA NARANDRA BAHADURPAL, 19 A. L. J, 
147; 8 U. P. L. R. (A) 82 


. Ex parte decree—Decree set aside at instance 
of party not affected — Order, legality of. 

A Court has no jurisdiction to set aside an ew 
parte decree, and order the whole case to be re- 
opened af the instance of a person nob in any 
way interested in the decision of the case, and who 
has been expressly exempted from the decree. A 
ÁJODHYA Prasap v. Karor, 3 U.P, L,R. (“ase 


Factories Act (XII of I911), ss. 24, 
— Women, employment of, during night, when 
permiasible—Inspector of Factories, power of. 
The employment of women for night work in a 
factory is prohibited, except in the case of a Gin- 
ning Factory where women may be employed for 
‘night duty provided the owner gets an opinion from 
the Inspector of Factories that the staff of women 
is sufficient, but the inspectorhas no right to issue a 
«general prohibition against the employment of women 
on night duty. An owner who employs women for 
„night work without obtaining an opinion from the 
Inspector is guilty of an infringement of sections 24 
‘and 27 of the Factories Act. A Mn. J. N Coconas 

v. EMPEROR, 19 A. L. J. 603; 3 U. P. L. R. (A) 8% 22 
"On. L. J. 469 225 
Fraud, plea of — Particulares, necessary—Diligence, 

want of, whether amounts to fraud —Irregularitg in 

service of process, effect of — Civil Procedure Code( Act 

V of 1908), O XXI, rr. 22, 9u - Limitation Act (1X of 

1903), Sche I, Art. 168, applicability of—Execution 

.of decree - Sale—Application to set aside sale— 

Limitation. 

A party relying upon fraud "must state seriatim 
‘and in detail the facts constituting fraud; a vague 
or general allegation of fraud cannot be accepted. 

A judgment-debtor .applying to set aside an execu. 
tion sale on the ground of fraud must clearly state 
in his petition as to how he was kept from the 
knowledge of the execution proceedings and the 
sale, and how this fraud was practised and how 
he came to know 5f the sale alleged in the petition. 

Mere want of diligence ddes not amount to fraud, 

An irregularity in the service of procéss is quite a 

different thing from the absence of the issue of any 
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such process. The one relates to procedure, and. 
the other goes to the root of the jurisdiction of the 
Court. 

Article 166 of Schedule I to the Limitation Act 
governs all applications, based upon whatever 
grounds, to have an execution sale set aside, and is 
not restricted to applications under Order KAI, rule 
90 of the Civil Procedure Code. Pat Basu Das 
NARAYAN SINGH v, MUHAMMAD YUSUF, (1921) Par, « 
181; SU P.L R (Pat. 88; 6 P. L. J. 519 823 


General Rules of Allahabad High 


Court, IS] | m Ch. Xx 3 r. l — Costs, 
tawation of—Pleader's fees—Certificate of fees filed 
after decision, effect of. a ° 

On the :rth May 1917 the Nazir of the Distfict 
Judge's Court obtained Letters of ' Administration 
on behalf of a minor, and was allowed a sum on 
account of Pleader’s fees, the application having 
been granted after contest. Objection was taken 
io the grant of such fees on the ground that pay. 
ment was made only after the decision of the 
case. It appeared that after the erder granting 
Letters of Administration the Nazir was allowed 
an extension of time to raise the money and pgy 
the fees : 

Held, that the fee must be disallowed as," under 
rule | in t hapter XXI of the General Rules of 
191: for Civil Uourts subordinate to the High Court, 
such fee can only be allowed if the Judge, is, 
satisfied that it was paid before the commencement 
of the hearing and that a certificate certifying 
receipt of the fee by the Pleader was filed, and that 
the Court has no discretion to accept a certificate 
filed after the cofimencement of the hearing 
MAGAN ALU MUHAMMAD ZIA-UD-DIN ra 
Government ot India Act, 1915 (5 

& 5 Geo. V., c. 61), 8.107 643 
Guaraiansand Wards Act (VIII of 

1890), ss. 41 (4), 48 807 
Hindu Law—Adoption—Sitambari »aing 

— Widow, power of, to adopt—Ceremonies necessary 

for valid adoption 

Among the Sitambari Jains, the widow of a 
sonless Jain canelegally adopt to him a son 
without any express or implied authority from her 
deceased husband tb make an adoption, and the 
adopted son may, at the time of his adoption, be 
& grown-up and married man. 

ihe only ceremony to the validity of such an 
adoption is the giving and taking of the adopted son, 
P € SgrokvAnRBAI v JEORAJ, (1920) M, W. N. 627; 
16 Ñ. L. R. 170; 2 U. P. L, R.AP. C) 161; 25 0. W. 
N. 278 : *" 481 
Widow consentiny to adoption by 

widow of predeceased nephew, whether can herself 

subsequently adopt. E 

Where on the death of a Hindu hfs widow con. 
sents to the adoption of a boy by the .widow of a 
predeceased nephew of her husband, her own 





„powe? of adoption comes to an end, and she cannot 


subsequently adopt to hér husband. B VANAN 
VinHaL KULKARNI v. VENKAJI KHANDO KULKARNI, 
23 Bom. L. R. 269; 15 B..829 460 
Joint family—Alienation by father, 
How fer binding on sons—-Antecedent debt, what is— 
Mortgage, invalid, whethe? affects share of mort. 
gagon, . 
e 
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In order to bring a case within the exception 


*- that family property in the hands of the sons is 


- bound: by a mortgage executed by the father during 
his lifetime to pay off an antecedent debt, two 
conditions must be fulfilled, first, the mortgage 
must have been to discharge an obligation antece- 
dently inourred and, secondly, the obligation antece- 
dently incurred must have been incurred wholly apart 
from the ownership of the joint estate. 

A mortgage executed by the karta of a joint 
family without the consent of -the other members 
. and without family necessity or in payment of an 
antecedent debt, is fnvalid amd gives the mortgagee 
no charge «upon the family property or even the 
undivided share of the mortgagor. 
Ral v. Kisvokt MANDAL, 2 P. L. T. 17: 6 P. L. J.72; 
(1921) Pav, 118 IO 
— : Joint family—Alienation by manager 

-Suit to set aside alienaiion by subsequently born son 
— Limitation, commencement of—Limitation Act (IX 
of 1908), Sch. I, Art. 144. 
It is no doubt the law that, although a plaintiff 

' was nof in existence at the time a certain aliena- 
tion was made, he is entitled to maintain a suit to 
«hallenge. the legality of a transfer made by an 
ancegtor, provided it appears that, at the time 
the transfer was made, there was in existence 
& member of the joint family who was or who 
would have been entitled to challenge the transfer 





e apethe ground that he had not been a consenting 


party. But the right to challenge an alienation on 
the ground that it was not madefor legal necessity 
is a right which comes into existence as soon as 
the alienation is made and is available at once to any 
member of the joint family, who, being in existence ab 
that time, has not consented to the alienation. 
Therefore, ‘limitation begins to run from the date 
of the alienation, and, inasmuch as no fresh cause 
of action accrues to a subsequently born son,- a 
suit by such son to challenge the alienatiow must be 
brought within the original period of limitation. 
o O OuDH Banari BINGH v. SURAJ BALI BO. L, L a 
l 








"Agreement for contribution—ePart of amount not 
applied for family purposes — Relief. 
. Where, under the terms of an agreement executed 
* by the members of a Hindu family in favour of the 
manager of the family, the latter was entitled to 
recover one-half of the amount paid by him under 
certain bonds, and it was found that part of the 
sums borrowed by the manager under these bonds 
was applied by him not for family purposes, but 
either for his own benefét or fora purpose outside 
the agreement: 
Held, that it would be unjust and inequitable to 
give the manager a decree for one-half of the en- 
: iwe amount and that he should be treated as having 
forfeited his cfaim to the extent of the «sum misap- 
plied; and his relief should be confined to his 
legitimate share of the balance outsianding.* P C 
POKHAR SINGH v. Jacu “Sinan, (1921) M. W. N. 66; 
25 C, wW, N. 745; 8 U. P.: L. R. (P. C.) 81 2 P. L. Sai 


Debt—Rash bargain by father— 
Family property, liability of—Civil Procedure Code 
: (Act V of 1908), O. XXI, r, Fi—Auction-sale~ 


A 








e 


INDIAN OASES, 


PatBawEknBANDI - 


~ “account, 


Debits ‘contracted by manager— - 


[1921 
e 
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Purchase-money, failure to pay—Order to recover 

pe aa ea io set aside order, whether maintain- 

able e 
. H. the father of a Hindu joint family, bid & sum 
of money for property at an execution sale, and 
deposited one-fourth of the sum bid, but did not 
make good the balance. The property was re-sold 
and fetched a very small price, whereupon *he 
judgment-debtor applied to recover the deficiency 
from H. H. objected and shortly after died; his son B, 
was made a party in his place, and an order was 
made 5o recover the deficiency by sale of the family 
property. He thereupon brought the present suit to 
set aside that order : 

Held, that the suit must succeed; that as H. 
and B. were members of a Hindu joint family, as 


2 -it was the joint family property which it was 


sought to make liable and as what was due from 
H. was in the nature of a penalty, neither B, nor 
the family property was^liable. A BATAN Lat v. 
BIRJBHUKAN SARAN 717 


Joint family— Manager, liability of, to 

extent of—udras—Adoption—Right of 
adopted son to share with subsequently born son— 
Dattaka Chandrika, authority of-—Interest, rate of, to 
be awarded~ Discretion of High Court— Board, in- 
terference by. 

The rules applicable to accounts between trustees 
and cesiut que trustení in England do not in. 
variably apply to fiduciary relationships in India, 
é.g., to the case ofa manager of a joint family, 
who, except where misappropriation is proved, is 
liable to account only for what he has actually 





received and not for what he ought to or miglit 


have received. 
Among Sudrasin Madras an adopted son shares 


.edualy with a subsequently born Aurasa son. 
. The rule to that effect first propounded in the 
,Datiaka Ohandrika has been accepted and acted 


upon by the Hindus in Madras for over & century, 
and may now be regarded as established law. 

The Dattaka Qhandrika has beenlong accepted 
in Southern India as a high authority on the law 
of adoption, but where its propositions are not 
based upon uuthentic texts it is necessary to 
enquire whether they have in fact been accepted 
and acted upon as law. j 

It would require very special and unusual eir- 
cumstances to induce the Board to vary the 


decision of a High Court in India as to the rate 


of interest to be awarded toa party which rests 
upon discretion, even where the High Court hag 
taken a different view from that qf the lower 


.Oourb as to the way in which such discretion should 


be exercised, PO ARUMILLI PERRAZU v. ÁRUMILLI 
SuBBARAYADU, 19 Ae L. J. 621; 840. Li J, 66; «1 M, 
L. 3.83; 44 M. 656; 28 Bom. L, R. 920; (1921) M. 
W. N. 510 690° 


— ——- Manager, whether has power to 
agree to pay barred debi—Money borrowed to obtain 
thicca-—Necessity. 

The manager of a joint Hindu family has no 
power whatever to enter into any agreement to pay 
a Statute-barred debt. M 

The manager.of a joint Hindu family has power - 





to berrow ihoney in order to obtain a thicca lease 
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for the benefib of the family. Pat SADHU SARAN 
PRASAD SINGH v. BRAHMDEO Prasap SINGH, 2 P. L. 
T. 818; 6 P. A J. 256 š 20 


—— Joint family—Partition—Mutation 
entries and Land Registration papers, value of. 

No general rule can be laid down that state- 
ments in Mutation Petitions and Land Registration 
Récords, giving the shares of each member of a 
joint family, are evidence of separation. Each case 
must depend on its own facts. If the documents 
show & clear and unequivocal intention to separate, 
they will be proof of such separation; if not, the 
mere fact that entries or declarations are made 
showing what, inthe event ofa partition, will be 
‘the share of the respective members of the joint 
family will not suffice to establish disruption of the 
joint family, Pat Sri Gosinn Persnapy Brig Ras 
KUMAR 36 





Separation of members, effect of— 
Property, whether remains joint—Presumption. 
When once anything has occurred which effects 

a separation of the members of a joint family, 

they are to be considered as holding the joint 

family property as tenants-in-common; and if it is 
sought to show that any portion of the joint 
family property is to be held by the members of 
the family as joint tenants and not as tenants-in- 
common, that must be proved like any other fact. 
B RAMCHANDRA AVADHUTRAO PATIL v. TUKARAM 
BABAJI CHaucuna, 28 Bom. L. R. 31); 45 el 








Mitakshara--Impartible zomindari— 

Succession, principles governing— Persons in equal 
degree of relationship to last holder, priority as 
between-——Self-acquisitions, incorporation of, in the 
_zemin, effect of-—Matntenance grants to members, 
whether create right of succession—Partition betwen 
zemindar and his co-parceners, effect of, on opening 
of succession. 

In the case of impartible. estates, in the absence 
of a special custom governing the. succession to it, the 
rule of succession must be taken to be that of the 
érdinary Hindu Law by which the parties are gov- 
erned with such modifications only as flow from the 
impartible character of the estate. 

The same differences-in the rules of succession to 
ancestral and separate or self-acquired property exist 
in the case of impartible estates. To apply the rules 
.of succession to impartible property one must treat 
itfor a moment as ordinary partible property and 
ses to whom it would pass as such. If it passes 
„to a single individual, he or she would. be the person 
entitled. to the zemindart. But if it passed to two 
or more as equally. entitled to it, further rules have 
to be applied to determine which one of them should 

. be selected as the zemindar as only one person cau 
be. the zemindar at a time. If the zemindari is 
‘property in which the right of survivorship subsists, 
it would pass. like ordinary joint family property by 
.the rule of survivorship, and when there are more 
persons than one coming within that rule, it will 
pass to the nearest co-parcener of the senior line, and 
not to the co-parcener nearest in blood to the pro- 
positus, 
if, on the other hand, the zemindari is taken to 
he the separate property of the last holder, the 
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Mitakshara rule of succession to separate or self- 
acquired property will apply, and on the death of thee 
last zemindar leaving a mother and no nearer heirs, 
the mother would take first and, on her death, ib 
will pass to the zemindar’s nearest reversioners 
under the rule that the nearest in blood excludes 
the more remote. Where there are two claimants 
both falling in the category of nearest in blood the 
claimant who is in the senior line will succeed in 
preference to the other, and where they aye in the 
same degree the senior in age will be preferred. 

As regards the estates of persons governed by the 
Mitakshara Law wherg estatesare by family custom 
impartible or descendible toa single heir, it is open ta 
the owner, if so minded, to inconporate his kelf- 
acquisition in the impartible zemindari and thefe- 
by impose upon it a condition of impattibility. 

Junior members in an impartible zemindari have 
no legal right to maintenance. 

Maintenance grants, therefore, given from time 
to time to them from the zemin assets out of graca 
do not have the effect of, and cannot be relied on for, 
keeping alive their right of succession. 

In the absence of proof of a formal partition be- 
tween two branches of a family, a long course of 
separate living and separate ‘dealing with proe 
perties by each branch, and the absence of pifbof of 


‘any joint dealings at all regarding them, are strong 


evidence of a finding of complete separation between 
the two branches, . 


À general partition between the zemindar and tha 
other members of his joint family putting an end to 
their co-parcenary. puts an end to their interest, if 
any, in the impartible estate also, Once a complete 
separation .is proved. and it is decided that, when 
the succession opened there was no co-parcenary 
between the last holder and the .person who claims 
to be his successor, the ratio of the rule of succession 
by survivorship is gone and succession must then 
be traced as between divided members. IW Guru- 
SAMI PANDIYAN v. SENDATTI KALAL PANDIA, $9 M. L. 


Mitakshara-Jeint  family—Decree, 
personal, against father—Creditor, right of, to proceed 
in execution against family property. 

A creditor who has obtained a personal decree 





for money against a Mitakshara father is entitled 


to levy execution against the entirety of the joint 


-family property, and this rule is unaffected by the 


decision of the Privy Council in Sahu Ram Chandra 
v. Bhup Singh, 33 Ind Cas. 280; 44 J. A. 126; 89 A. 
487; 21 C. W. N. 698; 1 P. Le W. 657; 16 A. D. J. 471; 
19 Bom L. R. 498; 26 O. D. J. J; 83 M. L.J. 14; 
(1917) M. W. N. 439; 22 M. L. T. 22; 6 L. W. 218 
(P. O0), C Mopnu Sunan Das Monast GOSWAMI v, * 


25 
— . Partition—<Accownts, method of taking 


—Jewels given to wives of co-parceners, whether to 


be brought into hotch-pot or to be debited against 


husbdnds—Custom among Vaisyas. M 
The account to be taken in a partition suit 
is an account of the assets and liabilities of the 
joint family, as they existed on the date of the 


plaint, ° . 


* 


* 
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* Jewels given to the wives of co-parceners to be 


retained by them for their own use cannot be 
made available for division 

There is no custom among Vaisyas whereby 
the value of jewels given to the wife of a co- 
'parcener is to be debited against the husband's 
Share, in the event of a partition Mi LINGAMALLU 
"VARADHA RAGHAVIAH v, LINGAMALLU VENKATARA- 
'MANAYYA, 13 L. W, 202 772 


"Reversioners, interest of, nature of 
—Agreement between reversioners inter se as to 
their future rights, whether alid and enforceable. 
-Iş is nob open to a reversioner to assign his 
spes successionis or to relinquish what he does not 
possess; but „ib is open to him to enter into a 
contract with reference to his future rights in 
order to settle disputes then existing between him- 
self and the other persons claiming that right. 

The consideration for such an agreement is the 
settlement of the mutual claims between the re- 
versioners infer se and such agreement is valid, 
not as an assignment or relinquishment of the 
rights in expectancy, but as a settlement by which 
“he parties define their respective interests for the 
sake, of avoiding future trouble and dispute. 

Thus, where a Hindu widow wanted the rever. 
sioners of her husband to consent to her alienating 
a portion of the property which she had inherited 
fefin her husband, and the reversioners agreed to 
relinquish their own rights thereto and to allow her 
‘to make that transfer provided she agreed not to 
trausfer the remaining property, and they agreed 
among themselves at the same fime to divide that 
property in a certain proportion after her death : 

Held, that the agreement was binding on the 
reversioners inter se. O Wazan SINGH v Ravan 
Sines, 8 O.L. J. 120; 24 O O. 151 940 


Succession —Copyrighi, inheritance of. 
‘As the sons of a deceased Hindu are as such 
heirs to all his property, & copyright in & book 
owned by, him passes also to them, and they are 
"éntitled to maintain an action for damages for 
infringement of that copyright. A Fiem or SHEIKH 
Gaacoor BAKHSH & Sons v. Jwana FRASAD, IYA L 
J. 180; 48 Å 412 | 394. 
we —— Murderer, wheher can succeed to 

estate of person murdered—Bandhus, male and 

‘female, preference between. ` 

A person who is a party toa murder is absolute. 
y disqualified from inheriting the estate of the 
person murdered. 

Ufider the Mitakshar&® all male bandhus are to be 
preferred to female banthus, whatever their degree of 
propinquity. 

Therefore, a father’s sister's son is entitled to 
succeed in, preference to  & father's brother's 
daughter, $ GIRIMALLAPPA OHANAPPA v KENGHAVA 
SAN-YELLAPPA, 23 Box, L R. 213r 45 B. 763 294 
—— dOw —Property acquired by widow 

in ently of her husband's estate—Property, 

whether forms part of that estate. 

A. Hindu widow in possession of her husband's 
‘estate, who acquires property without the aid of 
‘the estate, or without detriment to- the estie, can 
make a disposition of that property by Will, as the 
proporby so acquired cannot „bo irealod as a part 














INDIAN CASES. 


[1991 
Hindu Law-—concld. n" 


4 
of her husband's estate. A Sri Ram JANEHI v. 
JAGDAMBA Ppasap, 19 A. L, J. 120; 8 U. P. L, R. A.) 
83; 43 A. 874 3 
Wid OW —Property, descent of ~Burden of 
proof — Appeal — Finding of fact, interference with. 

Where ib is alleged that certain property descend. 
ed to a female in her capacity of Hinda widgw, 
the onus of proving that ib did so descend lies upon 
the person making the allegation. 

Generally speaking, a finding of fact arrived at 
by a Trial Court onght not to be disturbed in appeal. 
2 JaGMOHAN Bixen v. Ram Dayan NINGE, 8 O E 
Hindu Widow’s Re-marriage Act 

(XV of 1556), S. 2 Scope of Act ~Custom— 

Re-marriage permitted by custom — Forfeiture of 

estate. 

The Hindu Widow's Re-marriage Act does not 
alter any custom relating to the re-marriage of 
widows or any of ita legal incidents where such 
custom exists It merely enables the widows of 
those castes to re-marry, who by their custom are 
prevented from re-marrying and declares the con- 
sequences which such re marriage would entail. 

If' indu widow re-marries according to custom 
and su \custom allows her to retain the property: 
inheritea py her from her first husband or from 
the lineal saccessors of her first husband, she does 
nothing to attract the consequences to which sec- 
tion 2 of the Hindu Widow’s Re-marriage Act refers. 

The re-marriage of-a widow is allowed by custom 
among Ahirs. Q NARPAT v. JANAKA, 24 O, 7. 11 

303 
Inam, service—Karnam lands—Nature of title— 

Office-holder’s family, whether has any rights in such 

lands —Enfrauchisement of inam under Inam Rules 
* of 1859, whether enures for benefit of office-holder's 

family or to himself exelusively—Madras Acts IT of 

18:4 and III of le35— Madras Karnam Regulations 

of 1802, 1806 and 18381—Palayam and karnam, 

difference between, 

The lands comprising the emoluments of a 
karnam, or village accountant, in Madras are nôb 
joint family property. They are an appanage of 
the office, inalienable by the oflice-holder, and 
designed to be the emolument of the officer into 
whose hands so ever the office may pass. In many 
cases there may be a long continuance of the 
office in a particluar family, but there is no 
absolute right of hereditary succession: the karnam 
is a personal appointee, and if a stranger is 
appointed, the lands go with the appointment to 
the stranger selected, without bejng subject to 
any claims thereon as a family right by re. 
latives of former holders of the office . 

This was the lewin Madras even before Madras 
Act Il of 1894 and Madras Act III of '895, which 
make it clear that eligibility for the appointment 
of karnam is a matter personal to the appointee. 

When karnam lands are enfrauchised under the 
Inam Rules of 1859, the enfranohisement is to the 
office-holder himself and does nob enure for the 
benefit of his family, . . 

In this respect karnam landg, which are service 
tnams, differ from palayam lands, which are now 
merely personal imam. When a palayam was 
abolished, in so far as the duty of rendering 
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e 
military service was concerned, the estate was 
continued with all its hereditary incidents to the 
palayagar like an ordinary Zemindari., Bub in the 
case of karnams the lands follow the office PC 
VENKATA JAGANNADHA SARMA v. VEERABHADRAYYA, 
41 M. L. J. 5 8&0 L.J. 16; 14] W. 69; (1921!) M. 
W. N. 401: 4! M, 643 i 657 
Income Tax Act (VII of 1918), ss. 2 

(1), 5I—Selami or premium, when exempt from 

assessment to income-tax—Uttarayan, income from, 

whether assessable—Reference to High | Court by 

Board of Revenue under Aci—Procedure— Vakils, 

right of, to be heard. 

The selami, or promium, paid for the settle- 
ment of wasto lands or abandoned holdings is 
agricultural income within the meaning of section 2 
(1) ofthe Income Tax Act, and is consequently 
exempt from assessment to income tax But selami 
when paid for recognition of a transfer of a hold. 
ing from one tenant to another is not agricultural 
income and is not so exempt. 

Uttarayan, being a voluntary payment made by 
tenants at a particular season of the year for a 
particular purpose, the income derived therefrom 
is not exempt from assessment to  income.tax. 

When a reference by the Board of Revenue, 
arising out of a proceeding for assessment to 
income-tax of a person whoresides beyond the 
limits of the ordinary original jurisdiction of the 
High Court, comes before the High Court, the pro- 
cedure applicable is that provided for appeals from 
‘the mofussil and, consequently, Vakila are entitled 
to be heard on behalf of the assessee, and Counsel 
can be properly instructed only by a Vakil. C 
BIRENDRA KISHORE MANIKYA v. SECRETARY OF STATE 
. FOR INDIA, 25 O, W. N. £0; 32 C. L. J. 433 112 


SS. 3, E, &B-Olub, whether liable eto 
income-tax-~-Subscriptions received from members, 
avhether income " 

A Club is liable under section 8 of tho "ncome-Tax 
Act of 1918 to pay .income-tax in respect of its 
house property. 

* Money received by a Club from the members 

composing it cannot be regarded as “income” 

within the meaning of sections 3 and 5 of the 

Income-Tax Act of 1918, and is, therefore, not 

-liable to income-tax under the Aot. UNITED 

Service CLUB, ŠIMLA v, EMPEROR, 2 L. 109 886 


SS. 3 (1), (2), B[— Tea, preparation 
and manufacture of—Agricultural income — Profits 
liable to — assessment—Interpretátion of Statutes— 
Mistaken interpretation —OCrown, duty of, vn respect 
of. assessing, income tan—Reference to High Court 
——Right to begin. 

The process of preparing and manufacturing tea 
fit to be taken to market is, ein its entirety, a 
combination of agriculture and manufacture. The 
earlier part of the operation, when the tea bush is 
planted and the young leaf is selected and plucked, 
may be deemed as agriculture. But the later part 
of the process when the leaf is dried, rolled and 
stored, being manufacture of ten, cannot be describ- 
ed as agriculture. „For the purpose of assessing 
income-tax, therefore, the profits accruing from 
.the agricultural process nre exempt, and only that 
potion of the profits which accrues in the manu- 








a 
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facture of tea from the green leavesas a market- 
able commodity is Hable to assessment. 

Where an Act of the Legislature is expressed in 
unambiguous language, the fact that a mistaken 
interpretation has been pub upon it isa circum- 
stance that will not be disregarded by a Court of 
Law, buat that interpretation cannot alter the law. 
The fact, therefore, that under the Income Tax 
Act, 1836, a Company was not assessed to income- 


tax, is not a ground fur claiming exemption under e 


the Income Tax Act, 1918, which re-prodaces with no 
substantial variation the corresponding provisions 
of the earlicr Act . : 

Iu secking to recover income-tax, ib,is the duty 
of the Crown to bring the subject within the letter 
of the law, otherwise the’ subject is free, however 
much within the spirit of the law the case might 
appear to be.. . 

At the héaring of a reference to the High Court 
under the Income Tax Act, tha objector, who 
questions the, assessment, has the right to begin and 
has the right to reply. C KiLLING Vanusy Tea 
Co. v SECRETARY OF STATE FOR INDIA, 32 C. L., J. 421; 
48 C. 161 107 


Injanction, mandatory—Right of persons i 


enjoyment . of land not as owners to sapply 

for injunelion—Pecuniary relief, omission {to sue 

for —Subsequent suit for same, whether necessary. 

Absolute ownership is not an essential condition 
for obtaining an injunction 
enjoyment of aright may apply for an injunction, 
when that enjoyment is interfered with by a person 
without title. 

Where an injanetion is applied for without com. 


. pensation, and the Court is of opinion that the 


injury can be adequately compensated in money, it 
is bound to assess the amount of that compensation, 


and should not refer the parties to fresh E 
0 


BUTA KHAN v KAMME KHAN 


Insolvency.— Property attached by InsolvencyQourt 
—Objection, dismissal of—Suit to establish. ttle, 
whether maintainable—Provincial Insolvency Act(LII 
of 907) .' 

There is no provision in the Provincial Insolvenoy 
Act of 1907 which expressly or impliedly precludes 
an unsuccessful claimant from bringing a regular 
action to establish his title tothe property seized 
by the Insolvency Court or the Receiver. L Rax 
Pivara v. BHANA MAL, 3 U. P. L.R. tl) 40, 2 32 
Interest, high rate of —Undue influence, absence 

of — Court, power of, to reduce interest. a 

The mere fact that the erate of interest agreed 
to be paid is high is not a sufficient reason, with. 
out evidence of undue influgnce, for not giving 
effect to the contract which provided for such in. 
terest. (C MANI Tara Bose v DALIUDDI SHEIKH 


. ML 335 


Interpretation of Statutes—General 
Act, whether repeals Special Act. 
A neral Act should not be construed as re- 
pealing a special one, which is directed towards a 
special object or special class of objects. M T. A, 


_OHIWAMBARA Curry, In the malter of, 23 M. L. T. 119, 


: 991 


. 
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Joint tort-feasors-—Liability, whether joint 
and several—Mesne profits, suit for, — 
The liability of wrong-doers in tort ie, as a 


* rule, joint-and several; butitis nob an inflexible 


* 


rule, and each case has to be decided on its own 
merits. In cases where there is no combination 
in the deprivation of the plaintifis by the defend. 
ants which, though wrongful, has been caused in 
good faith in assertion ofan imperfect title, the 
strict rule of joint and several liabilities cannot 
be enforced, i 
Mesng profits have to be calculated on the actual 
outturn in the years in suit, and where the defend. 
ants have ‘been in possession of separate plots of 
jand within those years, mesne profits ought to 
be .calculated as against each defendant on the 
basis of his posession, Pat Ram Binas SINGH v. 
AMIR SINGH, 1, P. L, T. 236 425 


Jurisdiction of Civil and Revenue 

CourtS--Tenancy denied and rival title set up 

— Revenue Court, decision of, finality of—Co-tenants 

claiming from common anceator—Civil Court, power 

of, to decide matier. 

The decision of a Rent Court may be final on a 
‘question relating to the nature of a tenancy, but 
where the tenancy is denied and a rival title is 
set up, whetheras a co-tenant or as a co-under- 
propfietor, the decision of the Bevenue Court is 


‘not final and the question of the rival title can 


form thé proper subject of adjudication in the 
Civil Court. 


' * As between porsons claiming to be co-tenants 
.under a title derived from a common ancestor, 
-the question is really one of inheritance and the 


Civil Court is not debarred from entering into it. 
© LACHUMIN v. Ram Sina, 24 Oe C. 15 2°50 


Khotl Settlement Act (I Bom. of 
1880), ss. 8, lIO—Bonbay Land Revenue 
Code (Act V Bom. of 3879), s 84—Occupancy 
tenant of khoti land— Adverse possession, effect of 
—Relinguishment—Khot, position  of--Fjectment 
—Notice, 

Where a person takes possession of the Khoti 
land of an occupancy tenant and continues in 
possession of it for over twelve years paying the 


- proper dues to the Khot, thé effect of his adverse 


possession is, that the occupancy tenant's right to 
‘actual possession of the land is extinguished, but 
the adverse possession does not affect his occu. 
.pàncy right which he can relinquish in favour of 
the Khot, who would be entitled to eject the 
' person in possession. 

The latter is, however, entitled beforeeejeoctment 
to tke notice prescriped by section 84 of the 
Bombay Land Revenue Lode in the case of yearly 
tenants. WB Visunu BHIKAJI ADHIKARI v -BABLA 
LAXHA JATHAR, 28 Rom. L. R. 411; 46 B. 1001 594 


“Land Acquisition Act (I of 1894), 


SS. 9, 25 —Notice to file claim on specified date 
—Claim ftled on day following, whether sufficient 
compliance — Suficient reason. 

In a proceeding under the Land Ac§uisition 
Act, a notice under section 9 of the Act was given 
to P. to appear on the 3Cth August before the 
Collector at a certain place and there make a 
statement as to the nature of his interest in the 

, property to be acquired, and give particulars 
-theredf. It appeared that he did so appear on 
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that date and made an oral statement. On the 
8ist August he filed a petition setting out particulars 
of his clafm and objections, and on the 2&th 
September the Collector made his award. P there- 
upon applied for a reference to the Civil Court, 
but. this was disalldéWwed on the ground that he had 
omitted to make his claim pursuant to the nojice 
given under section 9 

Held, that the petition filed by P. on the 8!st 
August was a sufficient compliance with the notice, 
or, alternatively, that the circumstances of the 
case disclosed a sufficient reason for allowing him 
to come in under clause (8) of section 25 of the 
Land Acquisition Ach. © GYANENDRA Nata PAUL 
V, SECRETARY oF STATE ror INDIA, 25 O. W, N. "1 


532 


Landlord and tenant—@rove-holder, posi- 
tion of—Transfer, right of, not given, effect of— 
Personal right—Re-entry, no provision made as 
to, effect of—Landlord, whether entitled to reswme 
possession on grove being sold . 

Where a grove-holder is given no right of trans- 
fer whatever, he is & mere licensee and any 
rights he enjoys are personal rights, which are 
incapable of transfer. If he makes a transfer of 
the giove, the landlord is entitled. to resume posses- 
sion, irrespective of the fact that there is no 
provision as to any right of re-entry on his part o 
JAGMOHAN v. DePUTY COMMISSIONER, PARTABGAEH, 
8 O. L. J. 124 945 


_ mmaa Interest on arrears of rent at certuin rate 


— Payment stipulated for in kabuliyat—-Tenant, 
Liability of, to pay stipulated rate i 
Where in a kabuliyat a tenant agrecs to pay 
igterest on arrears of rent at a certain rate, the 
landlord is entitled to recover interest at that rate, 
even though there is 4 finding that the rate is 
penal and hard and unconscionab'e © Tara 
PROSANNA BHATTACHARJEE .CHOWDHURY v NAZIR 
MAMUD SARDAR 345 
Mulgeni lease~ Covenant against alienation 
by lessee, enforceability of—Assignment by lessee— 

Re-entr y— Lessor, right of. 

In 1876 P. by a Mulgeni chit granted to D. a 
lease in perpetuity of agricultural land which con- 
tained a clause to the following effect :— 

“When you and also your representatives do not 
require this property it shonld be delivered 
back to us and toour representative and 
you shall have no right to alienate the 
same to anybody in any way." 

In 1907 D. by a deed of sale assighed his interest 
to E, In 1916 P. ‘obtained s decree for rent for 
1918 to 1915 ag sought to execute the decree 
against the lease-hold property, but E. obtained 
an order in those proceedings recognising hig 
interest in that property, whereupon P. brought 
the present süit to establish his right to proceed 
against it as the property of D : 

Held, that the suit must fail as, under the above 





'elause in the: lease, P had aright of re;entry upon 


a breach by D., and that &s he had done nothing in 
exercise of that right, but had" sued for rent after 
the date of the assignment, he had tregted the leagó 
as still subbisting. 
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Held, further, that the assignment by D. in favour 
of E. was operative. 
` An assignment by a lessee in breach of his 
covenant nob to assign is perfectly valid to pass 
the term. [VI Unie: SESHAGIRI v SEsHAMA SHETTATI, 
43 M. 503; 12 L. W. 45, (1929) M. W. N. 408; 
89, M. L. J. 128 < 658 
Occupancy ` raiyat, compelency of, to 
surrender to landlord portion of mon-transfer- 
able holding transferred by him 
An occupancy raiyat who has transferred part of 
his non-transferable occupancy holding, is not 
competent to surrender to his landlord the portion 
80 transferred either by surrender of that portion 
alone or by surrender of the whole inclusive of 
such portion. ~> MoHSENUDDIN v. BHAGABAN 
CHANDRA, 250, W. N.29; 32 0. L. J. 286. 443 
—— Suit for arrears of rent—Question of title 
between several defendants, whether can be decided 
therein, 
. The question as to who is in law the sole tenant, 
or what is the extent of the shares of the 
respective tenants, cannot be determined ina suit 
by alandlord for arrears of rent, and where such 
question arises, it must be left for adjudication in 
such suit as either of those parties may choose to 
bring. © MANI TARA BosE v. DALIUDDI SHEIKH 
335 
--~ Under-raiyat, whether can create sub- 
lease — Under-vaiyati rights, whether transferable. 
The rights of an under-raiyat are not transferable, 
and the Bengal Tenancy Aci does nob give any 
right to an under-raiyat to create a sub-lease which 
will be valid as against the raiyat. C Goran 
Montan r, Maripaxnessa BIBI 230 
Letters Patent (Lahore), cl. 10— 
Lahore High Court Letters Patent Rules, r. &— 
Limitation Act (IX of 1£02), s, ^, applicability 
. of, to Letters Patent appeals. 
The Letters Patent of the Lahore High £ ourt, 
together with the rules framed thereunder as to 
limitation for filing appeals, are a complete Code 
“in themselves and, therefore, the general provisions 
of the Limitation Act, including section 4, do not 
apply to appeals under secticn 10 of the lettcrs 
Patent L Dist Sines v. Bunga SINGH, 2 Pl 
27 
Limitation —Decree amended— Appeal against 
origina: decree— Limitation, terminus a qno. 
Where after the amendment of a decree, an 
appeal is preferred against. the original decree, and 
the appeal does not attack or raise any question 
connected with the amended decree, the appellant 
is uot entitled to take the date of the amended 
decree as the starting point for the period of 
limitation prescribed for the appeal; that period 
must be computed from the date of the original 
decree. A BOBRA GAYADHAR SINGH v. BASANT | AL, 
J0 A. L.J. 152; 3U, P L.R +A) 75 43A, 20 69 
Limitation Act (XIV cf 1859), 
S. 17. See TENURES IN OUDE 871 
Limitation Act (IX of 1908). s. 5— 
Appeal— Presentaiton by Pieader whose name omitted 
from power-of-altorney signed by Pleader—Authority 
, to present appeal, validity of —Discretion of Court— 
' Batension of time es 
Two Pleaders presentéd' a memorandum of áppeal 
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under the authority of a power-of-attorney, from tha, 


body of which their names had been omitted, but 
which was signed by them in acceptance. An 
objection was raised that the presentation of the 
appeal was, for this reason, invalid. Before the 
appeal was decided, the appellant filed a complete 
power-of-attorney and prayed that, if the presentation 
of the appeal was held to be invalid, it might be 
deemed to have been presented on the day the fresh 
power-of-atiorney was filed, and the time extended 


under section 5 of the Limitation Act. Tho Court, 


refused to apply that, section, and dismissed the 
&ppeal. On second appeal: i 

Held, that the Court should haye exercised its 
discretion under section 6 of the Limitation Act, and 
admitted the appeal and heard and decided it on the 
merits. A SrAMBHU Nars v, Basni Das, 19 A. i, 
J, 188; 48 A. 392 ; 41 
- S. 10, applicability of—Co-sharers—Suit 

for mesne profits—Specific trust, whether emists. 

Section 10 of the Limitation Act has no appli. 
cation to a suit by a co-sharer to recover his 
share of the mesne profits of joint property from 
co-sharers who have been in possession of the 
property and who have throughout denied plaints 
ifs title to it. . 

It cannot be said, in such a case, that the co. 
sharers in possession have been holding the profits 
“in trust for a specific purpose,” within the mgan- 
ing of section 10 of the Limitation Act 
UL-NISA V, YAKUB BAKHSH, 8 U. P.L R. (L.) 63 393 
S. IC, applicability of —Mortgage by trustee 

—Interest, payment of, to mortgagee — Mortgage 

declared to be breach of trust with notice to mort. 

gagee—Suit by beneficiary for restitution of amount 
paid—Limitation 

Section '0 of the Limitation Act does not apply 
to a suit by a beneficiary under a trust for 
recovery. of interest paid on a mortgage created 
by the trustee, which has been declared to have 
been in breach of trust of which the mortgagee 
had notice, inasmuch as the payments did not 
become vested in the mortgagee on rust specifical. 
ly for the beneficiaries of the trust. VÍ Rasa 
RAJESWARA Dorar v. Ponausamt Travan, 18 L. W, 
55:40 M.L J. 555 (1921, M. W. N.87; 29 M. L.T. 
101; 44 M 277 : 907 
S. 12—Copying fee, deposit of, insufficient 

— Further demand—Holidays txtervening— Deposit 

made on re-opening of Court— Holidays, exclusion of. 

n app'icant for a copy should pay in advance 
a sum sufficient for the preparation of the copy 
applied for. if he is informed that the advance is 
insufficient, and he supplies the deficiency on a 
day immediately following a holiday, he may be 
given credit for the holid#ys during which he 
could not supply the deficiency. But this privilege 
cannot be extended to an applicant who makes up 
the deficiency on the second or any subsequent day 
after, the re-opening of the Court ut the close of 
the holidays. M Gonpagiev. KISAN 
———— S. [4--Suit instituted in wrong Court—~ 

Plaint returned for presentation to proper Cour t=- 

Plaintiff, whether entitled to exclusion of time. 

Where, under an erroneous view of the law, a 
plaintiff institutes & suit in a Court not haying 
jurisdiction to entertain the same, and the plaint is 


——— 
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returned for presentation tothe proper Court, he is 
entitled, under section I4of the Limitation Act, to an 
exclusion of the time between the date of institution 
and the date of return of the plaint, in computing 
the period -of limitation prescribed for the suit, 
O BAHADUR Kuan v ABDUL SAHEB, 8 O. L.J. 76; 
240. C. 187 2:3 


S. 15—Civil Procedure Code (Act "V. of 
1908), O. XXXIX, r. 1—EHwecution of decree— 
Bale--Objection to sale disallowed ~Suit. for 
declaratory decree —Injunction restraining sale~ 
Injunction, period for which in force —Application to 
revive execution -Decree-holder, right of, to apply, 
when accrues ~Limttation. 

P obtained å decree against M and in execution 
attached certajn property and applied to bring the 
same to sále. I. objected that the property was 
not liable to attachment and sale in execution of 
the decree against M. but his objection was dis- 
allowed, whereupon he brought a suit for a 
declaratory decree and obtained a temporary in- 





junction from the High Court restraining D. from 


bringing the property to sale “pending final decision 
of the suit.”: The suit was dismissed on Yi th 
Movember 19:8, and the decree of dismissal was 
confirmed on appeal by the High Court on 2nd May 
1917. On 28th May 19177 D, applied to the Exeont- 
ing Court for revival of the execution proceedings 
and for sale-of the property, and it was objected 
tha? the application was barred by limitation, the 
objection was disallowed, but was given effect to 
in appeal. On second appeal it was contended 
that the injunction continued till the determina- 
tion of the appeal against the gecree dismissing 
the declaratory suit „and the application by D was, 
therefore, within time: 

Heid, that, as the jurisdiction of the High Court 
under Order XXXIX, rule | of the Civil Procedure 
Code,is limited to the powers conferred on ‘the 
lower Gourt, and that as it cannot grur& an in- 
janction beyond the maximum period for which 
the lower Court can grant it, the injunction issued 
by the High Court enured only till the decision of 
the. declaratory suit brought by L and dii not 
continue till the determination* of the appeal pre. 
ferred against the decree dismissing that suit, and 
that, consequently, the right to apply to revive the 
execution accrued to D. on the date of the decree 
in that suit, and as the application was made more 
than three years after that date, it had been 
rightly dismissed as barred by limitation A Manxo 
Prasad v. DRAUPADI BIBI, 19 A. L. J. 174; 48 A. avd 


° 417 - 


r e 
s. 15, Sch., Art. 182, Expl. 
( i )—Joint deeree against several judgment-debtors 
e —Stay of emeculion* against one, whether saves 
Limitation against all ~ Time, computation of 
Where, in cgse of a decree passed jointly against 
| execution is stayed 
against one of them, the dec-ee-holder is entitled 
to exclude the period ef stay iu computing, time 





-for executing the decree against the others 


CHINNA VELLAYAN t, MUTHAYYA OHETTY, 13 L. Wi, 69; 
29 M. L. T. 67 901 
S. 19—Acknowledgment, what ss—ck- 
nowledgment, whether must be addressed to creditor 
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— Mortgage-—Sanad granted to mortgagee — Register 

of sanads signed by mortgagee, whether acknowledg- 

ment, e 

An acknowledgment, within the meaning of 
section 19 of the Limitation Act, must distinctly 
and definitely relate to the liability in dispute It 
need not bə express; it may be left to implication. 
It must be a necessary implication from the wods 
used that the person acknowledging was referring 
to and admitting the liability, not any liability. 

Explanation I to section 19 of the Limitation 
Act does away with the necessity of an ac- 
knowledgment being addressed to the creditor. 

A sanad was granted by Government to & mort. 
gages in possession: as such, and the mortgagee 
signed the entry in the Register of Sanads which 
recited the mortgage : 

Held, that the entry amounted to. an acknowledg- 
ment of the mortgage within the meaning of sec- 
tion {9 of the Limitation Act. B Pransiwanpag 
PARSHOTTAMDAS v. Bar Mani, 23 Bom. L. R, 294; 
45 B..934 406 
S. 20 (lI)—4gent, payment made by— 

Money actually handed over by servant, effect of. 

Under seotion 20 (1) of the Limitation Act a 
payment really made by an agent of the debtor 
does not cease to be made by him because the 
actual handing over of the money war done by 
some menial servent under his orders. O Bam 
KistaN Das v SuHvaM SuNDER Lar, 8 O. t 16 
S. 28, Sch. I, Art. 130. : See 
SARANJAM 40 
Sch. I, Arts. 44, 62, r20— 

Partition in Hindu family—Minor co-parcener 
represented by mother -Enjoyment of minor's share 
by' other members ~Suit by minor co-parcener after 
futainment of majority to re-open partition and for 
profits of his share realized by others — Limita- 
tion. 

In ‘a partition effected by membera of a Hindu 
joint family, a minor co-parcener was represented 
by his mother. it was arranged that tbe senior, 
co-parcener, $e, defendants’ father, and the minor 
should enjoy their shares jointly. The minor, after 
attaining majority, sued to re-open the partition and 
to recover the income derived from his share by 
the defendants! father and the defendants : 

Held, that the suit was not governed by Article 41 
of Schedale I to the Limitation Act as there was 
no transfer by the minor’s mother as his guardian, 
nor by Article 62, but that Article 120 applied to 
the case Venkata REDDI v. KUPPU REDDI, 


18 L.'w. 28) . 
Arts. 44, 144—Akenation 
by guardian—Suit by minor for possession— 
Limitation applicable. 

















A suit for possession of property alienatad by the , 


authorised guardian of the plaintiff during his 
minority, is governed by Article 4% and not b 
‘Article 44 of Scheldue I to the Limitation Act. L 
TARA "HAND v MURLI DHAR S384 
Art. 96 —Partition—Mistake - 
Relief on ground of mistake—-Limitation,* terminus 
& quo. e. 








Ina partition of family property between plaint- . 


iff and defendant-a mortgage-debt was allotted to 


et 


(1991^ . 


— 
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the plaintiff. Plaintiff sued the mortgagorfor the 
recovery of the debt, but his suit was dismissed on the 
ground that the mortgage had already been paid 
off. He appealed against this decree, but his appeal 
was also dismissed. He then brought æ suit 
against the defendant for centribution on the 
ground that there had been a mistake in the parti- 
tion: 

Held, that the suit was governed by Article 96 
of Schedule Ito the Limitation Act, and that the 
time began to run from the date when the mistake 
was first discovered, that is, from the date of the 
Trial Court's deoree in the suit filed by the plaint- 
iff against the mortgagor, and not from the 
date of the Appellate Courts decree. B Marrann 
MAHADEY v. DHONDO MORESHWAR, 23 Bos. L. R. 63: 
45 B. 682 





Sch. I, Arts. 97, I I 6 —8ale — Cove- 
nant of title, breach  of—Damages, suit for— 
Limitation. 

Where a purchaser,of property under a regis- 


tered sale-deed is put in possession of it, but is _ 
subsequently dispossessed by a third person who. 


establishes that the sale is voidable as against him, 
a suit by the purchaser against his vendor 
to recover damages for failure of consideration is 
governed by Article 116 of Schedule I to the 
Limitation Act, and limitation begins to run from 
the date on which the third person first obtains a 
decree establishing his claim to the property. B 
MULTANMAL JAYARAM v. BUDHUMAL KEVALCHAND, 
23 Box L. R, 823; 45 B, 956 7 


Art.  ll6- Hindu  Law— 
Mortgage by manager of joint family—Suit to enforce 
mortgage, or in alternative for personal decree 
against morigagor— Limitation. m 
A mortgage by the manager of a joint Hindu 

family, unless made for necessity: or antecedent 

debt, is absolutely void, and a suit brought to 
enforce such a mortgage, after the death of the 
mortgagor, or, inthe alternative, fora personal decree 
eagainst the assets of the deceased, must be brought 
within the period of limitation prescribed by Article 
116 of Schedule I to the Limitation Act. 

GAJODHAR BAKHSH v. GAURI SHANKAR, 8 Q. L, 208 

Art, 132—8uit to recover value 
paddy charged on immoveable property, nature 
of. 

A suit to recover the value of paddy charged 
upon immoveable property is a suit to enforce 
payment of money charged upon immoveable pro- 
perty within the meaning of Article 132 of 
Schedule I to the Limitation Act. C Ram OnAND 














» ISWAR CHANDRA, 82 O.L J. 278; 25 0. W. N. d 


53 

Arts. 134, 144—Morigage— 

Adverse possession—Suit for redemption b] person 

acquiring equity of redemption — Limitation. | 

A mortgaged his property to B, who, pui porting 
to be ‘thefull owner and in possession, made a 
simple mortgage of it to C. © brought a suit for 
sale of the property and in execution of his decree 
.the property wal sold and purchased by him in 
1896. In 906 he sold the property to D P, who 
had acquired th»  cquity of redemption of. the 
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original mortgagor, brought the present suit for 


redemption under Article [4S of Schedule 1 to the 
Limitation Act: 

Heid, that the suit was governed by Article 184 
or Article 144 of Schedule I to the Limitation Act, 
and that as D and his predecessors-in-title had 
been in adverse possession for more than i: years 
at the date of the suit, the suit was barred by 
limitation. A GURDIAL v. Munna Lat, 2 U.P L R. 
(A.) 410 . 627 


Sch. I Art. I[42—"Dispossession,” 
what constitules — Bengal Survey Act (V of 1875), 
s. 41—Superintendent, order of, effect of—Suit for 
possession—Limitation—Record of Rights—Preaymp- 
tion, rebuttal of —TIvidence admissible, : 
“Dispossession” implies ouster, ayd the essence 

of ouster is that the person ousting id in actual 

occupation of the land The Statute applies, not’ to 
want of actual possession by the plaintiff, but to 

cases where he has been out of, aud another n, 

possession for the prescribed time. 

An adverse decision under section 4l of the 
Bengal Survey Act amounts to dispossession within 
the meaning of Article 1124 of Schedule I to the 
Limitation Act, and a suit to recover possession of 
the land affected by the decision must be bgought 
within '2 years of the date of the decision. 

In order to determine whether the presumption 
arising from anentry in the Record of Rights has 
been rebutted, evidence of facts both documeifary 
and oral of a date prior to that of the publicition 
of the record i8 admissible and should be weighed. 
Pat BAHADUR ALI KHAN v. SECRETARY OF STATE 











FOR INDIA, 2 P, Lgl’. 1833 18 

Art. 149—Village site, un- 

occupied, ownership of—Adverse possession — Burden 
of proof. 


All unoccupied sites are the property of Govern- 
ment unless an individual oan establish in his own 
right a title to such unoccupied property. 

The onus of establishing title to property by 
reason of possession for a certain requisite period 
lies upon the person asserting such possession. 

Therefore, a parson claiming an unoccupied 
village site as against the Government must prove 
either that he has goba title better than the title of 
the Government, or that he has obtained a title by 
ndverse possession, that is to say, by possession for 
sixty years. B Västra BALWANT v SECRETARY OF 
STATE FOR INDIA, 28 Bom, L. R 2:8; 45 B, 789 440 
— -~~ Art. I82—Civil Procedure Code 

(Act V of 1908), s. 14 —Appeal to Privy Council— 

Parties to pay their dn costa—Applicatfon for 

restitution, nature of—Lrimitation. 

Where in an appeal to the Privy Counoil the 
parties are directed to pay “their own costs, ah 
application by the appellant to recover the costs 
paid by him in pursuance of the degree of the 
High Uourt, is an application to enforce an order 
of His Majesty in Council, although it falls within 
the provisions of section L¢4of the Civil Procedure 
Code, and, as to limitation, is governed by Article 
182 of Schedule I to. the Limitation Act. A 
MabuusupAN Das v, BIRI LAL 806 
—— Art. [82— Civil, Procedure Code 

(Act XIV of 1882), ss. 211, 212, 244—Decreg 
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awarding past and future mesne profits—Application 
- ‘to ascertain mesne profits—Limitation, 

Where a deoree, passed under the Gode of 1882, 
awarded past and future mesne profits and directed 
that these profits be ascertained “in execation: 

Held, that an application to ascertain the mesne 
profits was an application in execution and not an 


-application in continuation of the suit, and was 


governed by Article 182 of Schedule I.to the 

Limitation Act. B GANGADHAR MANIKA v. Ban. 

23 Bom. L. BR. 263; 

45 B. 819 443 

Sch. 1, Art. 182—Partition suit—Final 
decree—Executton ef decree 4- Limitation. 

A plaintiff in a partition suit, being under the errone- 
ous'impression hat a decree in a partition suit was a 
pfeliminary decree which required to be made 
final, applied “that the decree be made final. This 
was done in the presence of the parties: 

Held, that so long as the final decree stood 
unreversed, that was the deoree to be executed and 
limitation for execution would begin to run from 
the date of that decree. B DAYABHAI CHUNILAL 
v. Bat Usam, 28 Bom. L. R. 808; 45 B. 952 59 
Lecal inspection by Magistrate, when to be 

made. 

* A local inspection by a Magistrate must be heid 
sparifigly and only for the purpose of elucidating and 
understanding the evidence in the case and it should 
never be substituted for evidence in the case, The 
party against whom the result of the local inspec- 
tion is used, is greatly prejudiced and is put to an 
irreparable disadvantage in not being able to remove 
the wrong impression from the mind of the Magis- 





‘trate, by cross-examining him, The danger is inten- 


sified by the Magistrate holding*the local enquiry 
ea parte, Pat RAM Sauar SINGH v. DWARKA SINGA, 
1 P. L. T, 569; 22 Or, L. J. 421 71 
Madras Abkari Act (lof 1886) 537 
Madras Estates Land Act (f Mad. 
of 1908), ss. 3 (15), I85—Rgoti land, 
conversion of, into: home-farm or kamatam—Land 
uncultivated for some time, effect of— Leases as 
kamatam wth stipulation for ejectment, effect of— 

Tests for determining whether land home-farm or 

ryoti—Custom, proof of, evidentiary, value of— 

Land let only for pasturage, lessee of, whether a ryot 

—Lumping of grazing with agricultural land, effect 

of, on tenancy ~ Jurisdiction of Civil Court. 

The test for determining whether lands leased 
to ryotsare home-farm lands of the Zemindar or 
ryoti lands is, whether the land was in actual 
direct cultivation of the Zemindar thqngh he 
might let it out on lease for some reasons, provid- 
ed he*had the ultimate Intention of cultivating it 
himself. 

Section 8 ofthe Madras Estates Land Act, read along 


„With section 185, males it clear that the Legislature 


intended to*lay down that ryott land cannot be 
converted inte home-farm land by the, Zemindar 
‘by any act of his either before or after the passing 
of this Act, unless it came within the special 
provisions laid down in this connection. He ognnot, 
by merely treating ryoti as home-farm land, absorb 


' it into the latter. 


Plaintiff, the Zemindar, ‘instituted a suit in” the 


' Civil Court to.eject the defendant from a large urea 


INDIAN OASES, 


[1921 


Madras Estates Land*Act-~concld. — 
of cultivated land which he claimed as his amatam 
e 


land, It appeared in evidence that, in consequence 
of a violent cyclone in 1881 and the action of 
the sea, the snit land was flooded and, owing to 
saline deposits, could not be cultivated for some 
years. Plaintiff, alleging that he had reclaimed the 
land, let them ows as kamatam down to March 
1909, increasing the rents from time to time and 
stipulating for eviction of the tenants at the end 
of the stipulated periods. In some cases he .also 
changed the tenants. Prior to 1864, ib was found 


that the lands were in the occupation of ryots as 


ryoti lands and from 1864, though the plaintiff 
treated them as kamatam, he never oultivated 
them himself, nor did ‘he relinquish any portion 
of them. On the Ist July 1£08 when Madras 
Act I of 1903 was passed, the ryots were in posses- 
sion: ~ 

Held, that the lands were ryoti, that there was 
no conversion of them into plaintiffs private lands 
and the suit was not maintainable in the ivil Court, 

Per Abdur Rahim, J.—Evidence of custom show. 
ing that certain land was treated by the Zemindar 
as his private land is of value only us determining 
whether the land is private land or ryoti land, but 
the custom itself would not determine the character 
of the land. 

Per Burn, J.~-Ryott land cannot be .converted 
into something else by simply calling it by another 
name. If conversion is pleaded, it must be shown 
that there has been a change not merely in name 
but in fact It is.irrelevant to prove that the 
land-holder has been describing thousands of acres 
of what were ryoti lands as kamatam and has 
been leasing them out under this name for cultiva- 
tion by others. It would be important to establish 
that the land in suit was ofa kind which was 
ugually brought under direct cultivation .of the 
land-holder and was retained by ‘him for .this 
purpose. . 

Where land is leb. only for pasturage, the tenant 
holding it is-not-a ryot within the meaning of 
section (3) 15 of the Madras Estates Land Act, 
The lumping of agricultural with pasturage lande 
in the lease does not make any difference in respect 


-oË the character of the holding of -the ‘former. 


YARLAGADA MALLIKARJUNA PRASADA NAIDU 9. HEN. 
DUCHINTALA SUBBIAH, 89 M. L. J. 277; 28 M. L. E ap 


Madras Land Encroachment act 
(IH of 1905)—Assessment, penal, competency 
of Government to impose, for period prior to Act. 
It is .not competent to the Government under 


.the Madras Land Enoroachment Act to impose 


penal assessment in respect of the peridd of ocoupa- 
tion before the Act came into force. Mi Fowrzmn, 
J. C. H, v. SECRETARY or State ror INDIA, 13 L. W. 


' 280 


92 

Madras Local Boards Act (IV -ofe 

1884), s. 100, orders under—~Civil Court 
power of, to interfere. T 

Where a Taluk Board, purporting to act under 

section 100 of .the Madras Local Boards Aot, 


‘arrives at a decision upon evidence that,a certain 
:tank is dangerous :and injurious’ to the health -of 


the neighbourhood, itis not fof a Civil Court to 


‘interfere. on the ground that it-would have ‘come’ 


r 


> 
` 
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to a different concfusion, But where the Board 
uses its powers for any indirect purpose or 
exercises its powers in a capricious, wanton, srbi- 
trary or unreasonable manner, the Civil Vourt will 
interfere to restrain its action. IV Taror BOARD, 
BANDAR V. MALLIKARJUNA PRAsSADA Narpv, 12 L. W. 
585; (1920) M. W, N. 748; 28 fI. L. T. 440; 40 M. L. 
J491; 44 M, 156 497 
Madras Survey and Boundaries 

Act (iV of 1897), ss. I1, I2, I3— 

Order of Survey Officer, how fav final. 

The order of a Survey Offioer in a boundary case 
under section 12 (3) of the Madras Survey and Boun- 
daries Act is final only in the sense that there can be 
no further dispute about the boundacy fixed by 
him, $e, the boundary that has to go into the 
Survey But it does not preclude the land-owners 
altogether from afterwards disputing the cor- 
rectness of the boundary in a Court of Law. M 
BATOHU CHINNA VENKATARAYUDU v, DUvYURI RAMA- 
MURTHI, 40 M. L. J.149; (1921, M. W.N. 117; 18 L. 
W. 451; 44 M 840 986 


Maj:rity Act (IX of 1875), s. 3— 
Guardian, appointment of ~ Cancellation of certificate, 
effect of—Majority, age of—Guardians and Wards 
Act (VIII of 1890), ss. Al :4°, 43— Discharge of 
guardian, order as to, whether can be inferred 
Guardians, position of—Title of third person, 
whether cam be set up—Limitation —Arbitration pro- 
ceedings. whether suspend limitation —Estoppel, plea 
of E 

Where once a guardian of a minor has been 
appointed, the age of majority of the minor is 
postponed to twenty-one and the mere fact that 
the. certificate of guardianship is subsequently 
cancelled makes no difference. 

An order by the Court discharging a guardian 
from his liability must be an express order. It 
cannot be inferred from the mere fact that the 
Court has said nothing atall as to the accounts 
which a guardian is bound to render as to his 
dealings with the ward's properties. 

e <A certificated guardian who has accepted the 
position ofa trustee by virtue of an order passed 
bya Court of law cannot be heard to say that 
he did not do his duty but let the properties 
remain under the management of somebody else, 

A guardian cannot without taking his discharge 
and giving up possession set up as against the 
cestui que trust his paramount title or the para- 
mount title of a third person. 

The mere fact that there is an arbitration 
pending before an arbitrator does not and 
cannot oust the jurisdiction of the Civil Court. 
Therefore, the fact that a dispute has been 
referred to arbitration does not suspend the opera- 
tion of limitation ° 

Tne rule of estoppel is a rule of evidence and 
ought to be pleaded with sufficient clearness. Pat 
ABDUL RAHIM v. BARIRA, 6 P. L, J. 273; 2P.L T. 
Bat £07 

Malabar Law. Kanon of temple property— 

Uralaus of temple, one of two, right of, to redeem 

—Üosts— Uralap, right of, to claim, upon renewal of 

Kanom. * 

One of two Uralans of a templé ig entitled to 


^ 
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redeem a Kanom of the temple property without 
reference to the other Uralan, i A 

An Uralan of a temple who, during the continuance 
of a Kanom of temple property, incurs costs in 
defending the title of the temple to the property, 
is not entitled, upon a renewal of the Kanom, to 
claim the costs so incurred. WI Kayarat Kizuna. 
KETHIL RARU NAIR v, THIRUNARAYANAPURAM URALAN 
KanguTHEDATH, 12 L. W, 425; (1920) M. W.N. 56 

LÀ 
Malicious prosecutlon - Damages, suit for 
~- Reasonable and probable cause, want of, proof 
of —Malice--Burden of proof —Judgmetlt of Oriminal 

Court, whether evidence. 

In an action for malicious progecution, the 
determination of the issue as to the absence of 
a ‘reasonable and probable cause’ depends entirely 
on the circumstances of each case. The only 
possible rule to guide ig ‘that there must have 
existed a state of circumstances upon which & 
reasonable und discreet person would have acted.’ 
In other words, the rule prescribes not a 
standard of absolute rectitude and certainty, but 
of reasonableness and probability in relation to a 
defendant’s mind. 

Where in an action for malicious prosecution .the 
defendant is proved to have acted upon dhe in. 
formation of a trustworthy informant, he cannot 
be said to have proceeded without reasonable and 
probable cause, because he has not made inquiry 
of some one else who could have repeated’ And” 
confirmed what was told him. 

A prosecution, though in the outset not malicious, 
may nevertheless become malicious in any of the 
stages through which it has to pass, if the pro- 
secutor, having acquired positive knowledge of the 
innocence of the accused, perseveres malo animo 
in the prosecution, with the intention of procuring 
per nefas & conviction of the accused, This, how. 
ever, is no evidence of the absence of reasonable 
and profable cause. If, at the commencement of 
the prosecution, such cause wasin existence or ig 
not shown to have been absent, the aotion for 
malicious prosecution must fail. 

The allegation of the want of probable cause 
must be substantively and expressly proved, and 
cannot be implied From the want of probable 
cause malice may be, and most commonly is, im. 
plied: the knowledge of the defendant is also 
implied. From the most express malice the want 
of probable cause cannot be implied. 

The judgment of the Oriminal Court discharging or 
acquittihg the plaintiff is no evidence either of 
malice or absence of reasonable and probable causa 
on the part of the defendant. OQ Kazım Husain v, 
Basir Husarn, 8 0. L, J. 147 97 
IMalliana-Suit by some malikanadars to recover 

their share—Limitation applicable —Pagtition, effect of. 

A suit by some of the malikanadars ofa village 
against tHe proprietors of the village and the 
remaining malikanadars to recover their share of 
the arrears of maltkana is governed by the twelve 
years’ rule of limitation. The plaintiffs in such a 
suit? are entitled toa decree giving them a charge 
on the land. f 

The claim to malikana is a claim against the 
whole eftate, and the mere fact that the proprietorg. 
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of the estate have partitioned it among themselves 
sand formed separate smaller estates, cannot affect 
the plaintiff’s claim: to proceed against the original 
estate. Pat Baxvemwan SINGH v. SURAJ Narain 
Juna, 6 P, L. J 84; 2 P L. T. 174 130 
Mesne profits—Possssion under a deed liable 
to be set aside on payment of money Possession, 
nature of-—Mesne profits, whether can be claimed 
Where & person holds possession under a deed 


ewhich is liable to be set aside on payment of a 


. Kirst Information and also in the evidence. 


certain sum of money, that person must be deemed 
to be lawfully in possession until the deed is set 
aside and is not, therefore, apcountable for mesne 
profits for the period prior to the date of tho 
deorde setting ib aside. N Marot v. ABHIMAN 543 
Minor, suit on behalf of —Abandonment of claim— 

Minor, whether bound by action of next friend. 

When a suit is brought on behalf of a minor by 
his next friend, but a portion of the property to 
which the minoris entitled is not included in the 
suit by mistake, the minor is nob bound by the 
action of his next friend and can subsequently 
bring a suit to recover the property not included ‘in 
the first suit. The provisions of Order II, rule 2, 
of the Civil Procedure Code do not apply to Such 
a caso. B Vvaskar Awacwir PATIL v. ONKAR 
NarvuufOuawpHaRi, 23 Bom. L., R. 250; 45 B, 805 276 
Misdirection—Sessious trial—Charge to Jury— 

Omission of Judge to tell Jury that they could 

drgw any inference unfavourable to prosecution 

rom its failure to examine material witnesses and 
his omission to draw the attention of Jury to 
discrepancies in the evidence of principal witnesses 
for prosecution, whether constitute material mis- 

divection~—Criminal Procedure Code (Act V of 93), 

s. 291— Evidence Act (I of 1872), & 114, ill. tg), 

In a Sessions trial the prosecution did not ex. 
amine certain material witnesses named iu the 
The 
Judge, in his summing up, did not tell the Jury 
that they could draw an #nference unfavourable 
to the .prosecution from its omission to examine 
these witnesses and also failed to draw the atten- 
tion of the Jury to certain discrepancies in the 
evidence of the principal witnesges for the prose- 
cution : 

Held, that these omissions constituted material 
misdirection sufficient bo vitiate the trial C 
TuzNARAM MONDAL v. ExuPzRon, 33 0. L. J. 180; 22 
Osr L J 475 1003 
Mortgage bond payable by instalmente— 

Stipulation in case of default of one instajment— 

Bond, interpretation of—Swuit on bond—Limitation. 

An inSBtalment mortgagetbond contained a clause 
that "in the event of default in payment of one kist 
then all the kists being taken as defaulted the mort. 
gagors shall pay interest -from the date of the de. 
fault up to the year of final payment: 

Held, that “upon a true construction of the bond, 
the intention was that, in the event of- default in 
payment of one kist, the whole of the amount was 
to be paid, and interest on the whole of, the 
amount was to be paid. ee . 

Held, further, that a suit on the basis of the bond 
brought more than 12 years after the date ‘of the 
first default would be barred by limitatiqu, *C 
SAKHAWAT ALI KHAN v. AMIR PRANANIK ` 20 
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. 
Consideration, portion of, left with mort. 
gagee to pay off prior mortgage— Failure to pay, 
effect of. e 
Where a portion of the consideration for a 
mortgage is left with the mortgagee to pay off a 
prior mortgagor, ang owing to his default in making 
such payment within a reasonable time a larger 
gum has to be paid, he alone ia liable for the exc@ss 
amount payable QO RAGHUBAR SINGH v. SANWAL O 
Since, 850. L 4,23; 8 U. P. L R (7. 0,9 125 
deed of, construction of—Compound 

interest, payment of, on default after certain term— 

Penulty—Misdescription of property secured, claim 

for damages for— Liability of purchaser of equity of 

redemption—Right of mortgagee to compel mortgagor 
to consolidate mortgages on same property before 
redemption—Mortgage, usufructuary, and contempo- 
raneous lease to mortgagor—Simple mortgagecharging 
property for rent—Redemption of usufructuary mort- 
gage without payment of rent, mortgagors, right to— 

Transfer of Property Act (IV of :882), ss 60, 8:, 62, 

Where properties are mortgaged usufructuarily 
and the mortgagor executes a leasé-deed of the 
same of even date, though to take effect sub. 
sequently and charges the same properties for the 
rent due, the mortgagor’s assignee or purchaser of 
the equity of redemption cannot be compelled to 
pay off the arrears of rent before redeeming tho 
usufructuary mortgage. 

A deed of mortgage, which expressly recited 
that it was vaddi bhoghyam stipulating for interest 
at ‘(0 annas per cent. per mensem, contained the 
following stipulation: “And ourselves, our heirs 
and our representatives do stand liable along with 
the security of these mortgaged properties and 
other properties and shall discharge the amount 
of this document fully as per all the terms con- 
taifed in this document ..:. . ". And after 
providing that the amount was to be paid 
within four years and a further period of two 
years was to be granted as of grace, the document 
proceeded: “And itis agreed that if, on the said 
date, we do not pay in one lump sum the entire 
amount as per the terms of the document we 
do pay interest on the entire amount that may be 
found due to you till then at the rate of Rs, -0.0 
per cent: per mensem calcalated from then until 
payment of the whole amount to you :” 

Held, (1) that the document was a usufructuary 
mortgage, whether the reference to the covenant 
to pay was only an explanation -of the security 
clause or an independent covenant to pay, the 
main character of the document not being affected 
by a penal clause; . 

(2) that the enhanced interest was to commence 
at the end of the sixth, and not at the end of the 
fourth, year; * 

3) that, as the additional six annas was 4 
penal post diem rate of interest, the mortgagee wag 
not entitled to compound interest, which could not 
also be inferred from the language of the document, 

Where a mortgagee is damnified by reason of a 
misdescription of the property offered ds security, 
the claim arising therefrom is not recovefable as 
against the purchaser of the equity of redemption, 

Per Wallis, C, J.— Where it is sought to redeom 
a usufructuasy mortgage on properties which are 
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also subject to a simple mortgage, the mortgagor 

hes an express statutory right, undgr section 62 

(b) of the Transfer of Property Act, to recover 

possession of the mortgaged proporties without 

paying off the simple mortgage, 

Per Seshagiri Aiyar, J.— Whatever may be the 
rights of the mortgagee to compel the mortgagor 
to consolidate mortgages upon the same property 
before redemption, the rule is not applicable 
against persons who are purchasers of the equity 
of redemption. WI PANAGANTI RAMARAYANIMGAR 7. 
MAHARAJAH OF VENKATAGIRI, 12 L, W. 685; 28 M. L. 
T. 284; 49 M. L. J. 236; 44 M. 301 " 

Morigagee, whether can insist that 
manager be appointed — Manager, agent of morigagor 
—Liability for waste and mismanagement - Interest, 
high vate of, whether pena’, 

A mortgagee has a perfect right, before lending 
his money, toinsist upon the mortgagor appoint. 
ing a manager of the estate mortgaged, in whom 
the mortgagee has confidence, and; where such & 
manager is appointed and is in possession, his 
possession is as agent of the mortgagor and not 
the mortgagee, and the latter is nob liable for any 
default or any waste or mismanagement or any 
negligence of such manager. The mere fact that 
very wide powers are conferred upon the manager 
would not, in the absence of anything to suggest 
that the mortgagor was misled and did not 
thoroughly understand tho contract which he made, 
or granted the mortgage under undue influence or 
from pressure, render the mortgage unenforceable, 

Where a mortgage stipulates for the payment 
of interest at the rate of nine-and-a-half per cent. 
the interest is not penal interest. 
Das v. EASTERN MORTGAGE AND AGENCY ( OMPANY, 
Lap, (920) M. W, N. 631: «8 M. L. T. 351; a7 IA, 
265; 2U. P.L R. P C.) 166; 25 C.W N 265 486 
. possessory— Equity of redemption, sale 

of —Cuit forredemption by purchaser—Mortgagee con- 
tinuing tn possession~~Simple mortgage, subsequent, 
by morigagee— Decree for sale—Auction-purchaser, 
sale by, of his rights—Sutt to redeem original mort- 
gage— Adverse possession — Tacking — Limitation. 

In 1861 H executed a mortgage with posses- 
sion of his land in favour of M,andin !*6 sold 
his equity of redemption to J, who in the same 
year filed a suit and obtained a decree for re- 
demption conditional on payment of the mortgage- 
money to the mortgagee in possession The mort. 
gage-money was not paid so M. continued in 
possession, and subsequently erected buildings on 
the land, and in 1889 he executed a simple mort. 
gage’ ofthe entire property in favour of K., and 
later on executed two deeds of further charge in 
his favour In 901 K’s heirs obtained a decree 
on these deeds for sale, andin execution thereof 
purchased the property in 1902, and in 1904 and 
1905 sold their rights in the property to D, In 
1915, the successoré-in-interest of J filed the 
present suit for redemption of the mortgage made 
by H. in 1861, andthe question was whether the 
shit was barred by limitation: 

Held, that as the auction-purchasers were entitled 
to tack onthe possession of the previous holders 
from whom they cerived title, and gs the com- 
bined possession extended qver a period of 12 
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years, they had acquired an absoluto title to thoe . 


property, and ths suit for redemption was con- 
sequently barred by limitation. A Ram PIARI v. 
Bupusain, 18 A. L, J. 0906; 2U. P, L. Ri (A.) 882; 43 
A.164 > 5«6 





s prior and subsequent— Decree and sale on 
prior mortgage — Decree on subsequent. mortgage — 
Decree satisfied by auction-purchaser—Auction-pur- 
chaser, right of, to be reimbursed by mortgagor. 

At a sale in execution of a mortgage-decree A 
purchased the property, the sale-proceeds being 
sufficient to satisfy the decree*with a surplus over. 
A subsequent mortgagee of the property obtained 
a decree on his mortgage, and applied to be paid 
out of the surplus, but his application was dis- 
allowed, and the surplus was withdrawn by the 
mortgagor. The subsequent mortgagee, in execution 
of his decree, applied for $:le of the property. In 
order to prevent the sale, A paid off the amount of 
the decree, and bronght the present suit against 
the mortgagor to recover the amount so paid: 

: Held, that A was entitled to be reimbursed the 
money, which he had paid in discharge of the sub- 
sequent mortgage, and for which the mortgagor wag 
primarily liable, A Karan SroH v, IsRTIAQ HUSAIN, 
19 A. L. J. 16; 43 A. 263 376 
edemption, right of, fetter on— Period, long, 
jized for redemption, effect of. 

A stipulation for a long period before whiph 
redemption is not tobe allowed may not by itself 
amount toa fetter on the right of redemption, bnt 
it may, when coupled with other collateral cove- 
nants in the mortgage, go to show an intention on 
the part of the *mortgagee to render redemption 
extremely difficult, if not altogether impossible, so 
as to constitute a clog on the equity of redemption. 
© Somax Lat v. KU «wan, 8 O L.J. 136 952 


Preliminary decree, appeal against, after 
passing of final decree, whether  maintainable— 
Appeal filed in ignorance of final decree—Amend. 
ment, uhether can be allowed, 

An appeal against a preliminary decree in a 
mortgage suit filed subsequently to the making of 
a final decree therein cannot be entertained. 
But where, in ignorance of the fact that a final 
decree has been passed, the defendant appeals 
against the preliminary deoree, he may be allowed, 
subject to payment of costs, to amend the memo. 
randum of appeal soas to turn it into an appeal 
against the final decree also (C BarkuontHa Nata 
CHOWDHeRY v RAMANAND PATNAIK, 88 C, la, J. 114; 
25 0. W. N. 776 E ° 923 


suit —Decree absolute made in absence o j 
deceased mortgagor, legality of. 

The defendants in a mortgage suit were 4 anda 
minor, who was represented by A os his guardian 
ad litem, The plaintiff obtained a preliminary decree, 
but before it was made absolute A. died and his 
legal representatives were not brought on to the 
record, nor was a fresh guardian ad litem appointed 
to represent the minor; notwithstanding this, the 
plaintiff applied for and obtained a decree absolute 
and: brought the property to sale. The minor, on 
attatning majority, bronght the present suit for a 
declaration that the decree" absolute and the pro. 
ceedings thereunder were void : 

* 








1052 


Mortgage-concld. 


Held, that as the defendants were not properly 
represented on the record, the present plaintiff was 
entitled to the declaration he sought. © Rummi 
NANDAN GHOSE v. RAJENDRA NATH Grose 291 
, suit to enforce—Martgage-deed not produced, 

effect of. 

The mere non-production of the original deed of 
mortgage in a suit to enforce the mortgage, the 
terms of which are not disputed, is not a sufficient 
ground for dismissing the suit. A Hixmar ULLAH 
KHAN v. ABDUL Azim KHAN, 10 A. L, J. 185 412 
s usufructuary—Redemption, suit for—Mort- 
gagee jailing to’ produce proper accounts — Ámownt 
dux, method of calculating. 








Where in a suit for redemption of a usufructuary | 


mortgage the mortgagee does not produce proper 
accounts, either intentionally or negligently, the 
Court would be fully justified in calculating the 
amount due to the mortgagee on the hypothesis 
that all the tenants have paid their rents. 

HAEDEO PRASAD v, GANGA SAHAI, 19 A. L. J. 155 43 
Motor Vehicles Act (VIII of I914), 

S. II (2) (1) () 64! 
Muhammadan Law—Debt—Debt first 
"charge on estate—Sale of estate to pay debt—Sale, 

whemier can be disputed, 

Under the Muhammadan Law, the debts of a 
deceased area first charge against his estate, and 
the heirs can only divide amongst themselves what 
refiains after payment of the debts. Where part 
of an estate is sold by certain heirs and the debts 
due are paid off, the remaining heirs cannot dis- 
pute the sale and go behind, as they are only 
entitled to a share in whatis lefé over after the 
debts have been paid. A MuHaMMAD JUNAID 1), 
Avra Bimi, 18 A. L. J. 618; 42 A. 407 4 
WA kf, how constituted —Dedication, proof of 
` —'Urs', holding of, whether proof of dedication. 

While no particular formality or ceremony is 
necessary to make a dedication as wakf complete, 
phere must be clear proof that a declaration of wakf 
has really been made ‘and this should not be 
hastily presumed from casual remarks let fall in 
conversation unsupported by aqts and conduct. 

In the absence of any proof of a direct dedication 
the existence of a wakf mayi be established by proving 
that the property has been treated as wak for a large 
number of years. The mere fact, however, that an 
urs is held at which offerings are made and the 
poor are fed is notsufficient by itself to warrant 
an assumption that a dedication had originally been 
made. L Pritam SINGH v, DHARAM KAUR 609 
— ——— Mushaa, doctrine of, whether applies to 

wakf— Possession, deliue?y of, whether necessary. 

The doctrine of mushaa is not applicable to free- 
hold properties in a commercial town 

Semble:-A wakf can validly be made of an 
undivided shaye in property even where the pro. 
perty is capable of division. 

A Sunni Muhammadan, however, making a wakf 
must actually divest himself of. possession of the 
wakf property. L B Ksatiza BiBi v, Hains ARMED 
Isuains, 13 Bug L. 7.127 . 

WIIT— Bequest to heir and also to stranger, 

validity of... b. 

Under the Muhammadan Law if a bequest is 
made to an heir and alao io & stranger, the bequest 
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with respect to the heir’s portion, even if it is 
less than a third, is not valid without the consent 
of the other heirs, while. that which respects the 
portion of the stranger is valid without such consent, 
provided the portion bequeathed to him does not 
exceed one-third of the testator’s estate, otherwise 
the consent of the heirs is‘requi-ite to the validity 
of such bequest. A MUHAMMAD JUNAID v AULIA 
Brot, 1: -À. L. J. 612; 42 A. 97 947 
Northern India Canal and Drain-« 

age Act (VIII of 1873), ss. 3 (2), 70 
. —Water-course, permissive, stoppage of —Offence, 

A right to obtain the passage of water over 
another man’s property.can be secured legally by 
the Canal Department -acting on its own authority, 
or ib can be obtained on the application of a private 
person to the Divisional Canal Officer under seo. 
tion 21 of the Northern India :Canal and Drainage 
Act. Such a right can also be obtained by a 
private agreement. Where, however, one person 
merely permits another to take water through a 
water-course existing on the former’s land and 
after some years discontinues the permission and 
stops the water-course, he cannot be held gnilty of 
an offence under section 70 of the Act L Huxman 
v. EMPEROR, 18 P, L, R. 1921; 1 P. W. B. 1921 CR: 22 
On. 1., J 429 EN 
N.-W. P. and Oudh Court of Wards 

Act (lll of 1899) - * . 910 
N.-W. P, and Revenue Act al y 


1873) : os 
Oaths Act (X of 1373), ss. 5, 6, t s 
Oudh Estates Act (I of !869), s. 21 


— * Bjib-ul-tarfain, meaning of 

The expression ‘najib-ul-tarfain,’ in the con. 
neftion in which it is used in the Oudh Estates 
Act, means nothing more than that the person to 
whom itis applied is a person of good family on 
both sides. It does not mean that he must be the 
offspring of parents who belong to the same biraari, 
O Amuxap.KHaN v. HURMUZI KHANAM, 8 O LJ. 27, 


: 177 
Oudh Land Revenue Act (XVII of 

1876), S. 173—Court of Wards, superinten- 

dence of, property under—Charge on or interest in 

property, validity of— Endowment, proof of Income 
of property, application of, to trust purposes, effect of, 

There is nothing in the wording of section 173 
of the Oudh Land Revenue Act of 1876 to limit it to 
an interest which is to take effect immediately. 

The mere fact that the income of a property has 
been applied for a considerable pariod to the 
support of a thakurdwara is not sufficient to prove 
that the property is endowed property QO Rapa 
KISHEN v JAMNA Prasad, O. 4 :27 956 


Oudh Rent Act (XXII of 1886), s. 5— « 


Occupancy right —Intention of section. 

It was never intended that section 5 of the Oudh 
Rent Act should limit occupancy right to persons 
who had lost the position of proprietora before the 
annexation, BR LaL BAHADUR §inen v, 
TIRBHAWAN BAHADUR Sines, 8 0. L, J. (B E Y 





consent of landlord, ability of— Rent, payment ef, 


ie 


iss. 108, 1 27-—Tenawst holding withous 


Vol. LXI] , 


Oudh’ Re nt Act;-oonold, 


A tenant holding land against the will of the 
landlord cannot claim aright to ocoupg the land 
indefinitely without paying rent for it, although he 
has not paid any rent for a long period. Q Lata 
v TrLLASINGH,8O.L J. 144 a 978 


—.—- S. 126—Lambardar, powers of — Represen- 
tation of co-sharers Admission by lambardar as to 
wnder-proprietary rights, whether binding om co. 
sharers, 


Under section 126 of the Oudh Rent Act a 
lambardar has not unlimited powers to represent 
his co-sharers. His powers in the way of repre. 
sentation are strictly limited, and he is not entitled in 
the course of ejectmont proceedings to get up 
and admit the existence of under-proprietary rights 
of the person sought to be ejected, so as to bind 
all his co-sharers who are no parties to the suit in 
which the admission is made. Har PRASAD 
UrapHIYA v. BikRAMAJIT Sines, 8 O. L, J. '31 

959 
S. 127—Grove, land ceasing to be, and 
brought under cultivation —Landlord, remedy of— 

' Rent-free," meaning of. 

Where land ceases to be grove and is brought under 
cultivation, the landlord is entitled to proceed 
against the tenant by notice of ejectment under 
section 127 of the Oudh Rent Act, 

The term “rent-free” implies that the land is 
held under an agreement, express or implied, ex- 
empting it fromthe payment of rent. UPBR 
PANCBAM Lat v. NiHAL SINGH, 8 O L.J. (B. y 92 





Pardanashin woman, transfer by, 
validity of - Burden of proof. 

Where a pardanashin woman enters into ay 
agreement for the sale or mortgage of property in 
which she is interested, the circumstances under 
which she agreed to sellor mortgage should be 
carefully examined in order to ascertain that she 
had independent advice, and that she had sufficient 
intelligence to understand the relevant and import- 
ant matters, that she did understand them as they 
were explained to her, that nothing was con- 
cealed, and that there was no undue influence or 
misrepresentation. P © Marr! at Das v. EASTERN 
MORTGAGE AND AGENCY CoMPaNY TD, (1-20; M. W. 
N 645: 28 M. L. 1, 851; 47 T. A. 267; 7 U., P. L.R. 
(P. 0.) 168; 25 C. W. N, 265 486 


Partition suit- Defendant entitled to have his 
share partitioned — Rule, whether applicable when 
parties not Hindu co-parceners. 

A defendant ina suit for partition by a member 
of a joint Hindu family is entitled to have his 
share partitioned from the shaves of the other 
Qefendents, and this rule is nob confined to Hindu 
co-parceners. N AwwAREHAN v YakuskHAN 596 
Interests of parties not co-ordinate 

Procedure. ` 

In & partition suit the Court must determine 
whéther, having regard to the nature of the 
interests owned by. the parties and to all other 
wircumstances necessary to be taken into considera. 
tion, the balance of convenience is in favour of 
allowing partition, and if it determines that qups. 
fion in the affirmative, the more. fact of the parties 
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owning interests which are not co-ordinate in degree « 


ought not to be u bar to partition 

The entire 6 annas, however, of the superior and 
inferior interests must actually be repiesented in 
the action Pat E. Joun Sotono v, RAM NARAIN 
LALL 78 
~ -~ Plaintiffs title defective—Procedure 

In a partition suit all parties are in the same 
position and if it is found that the plaintif’s title 
was defective atthe date of the institution of the 
suit, but it has since been perfected, the suit can 
proceed The Court algo has power, in such a case, 
to transpose a defendant and make him.a plaintiff 
and continue the suit. B Visunv Naruar SAPRE 
v. SERIRAM RAGHUNATH KARKARE, 23 Bon. L, R. 297; 
84 B +83, "o. & 
Part-performance, doctrine of, applicabili. 

ty of -Transfer of property—Transferee put in 

possession ~ Title-deeds not executed, effect of— 

Specific performance. 

Where in pursuance of an agreement to transfer 
property, the intended transferee hus taken posses. 
sion, though the requisite legal documents have 
not been executed and registered, the position ise 
the same as if the documents had been executed, 
provided that specific performance can be obtitined 
between the parties to the 'agreement in the same 
Courtin which and atthe same time at which the sub- 
sequent legal question falls to be determined, 
C Harana GHOSE v. Niron Krisana GHoss, 28 
O L.!. 417 68 
Patna High Court Rules, Ch. VI, 

t. 5—Appeal by person not party to action, when 

io be permitted. * 

À suit was instituted by certain persons claiming 
to be interested ina certain wakf for the removal 
of the mutwalli and for the administration of the wakf 
estate. A sonof the mutwalli, who was not a party to 
the suit, claimed to have been validly elected mutwalli 
of the wakf, but his claim was rejected, He sought 
leave to appeal under rule 6 of Chapter VI of the 
Patne High Court Rules: 

Held, that the appellant did not come within 
any of the categories,of persons enumerated in the 
various clauses of rule 5,and that, therefore, he 
could not be given leave to appeal. Pat Anwap 
NAWAB v, ABBAS Hussain,6 P L J. 4:;2 P, L. T. 624 


76 
Penal Code (Act XLV of 1860), s. 34 

—Acts done by several persons in furtherance of 

common üntention —Principle of liability, 

Section 34 of the Penal Code merely lays down 
a principle of liability, And does not create a 
distinct offence 

When two or more persons join actively in an 


assault on, a third person, they are directly res. ° 


ponsible for the injuries caused to the” extent to 
which they had a common intention toecquse those 
injuries, and what their common intention was 
must be gathered from the circumstances. C 
FAEZULLA, Im the matter of, 25 O, W. N, 24; 22 Or, 


L. 4. 394 522 
< ss. 71, 147, 149, 323, 325— 
Rioting and grievous hurt, conviction for Sentences, 
proper s . 
For an offence under section 147 of the Penel 
Code all thatis nesessary is, that ihe members 
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: of the unlawful assembly should use force or 


violence, and the use of the least amount of force 
is sufficient. 

An unlawful assembly may have a common 
object of committing hurt or grievous hurt, and 
when such an assembly uses force or violence of 
the least amount, the members thereof are guilty 
of rioting and punishable under section 147. 1f, 
however, their common object is accomplished by 
causing hurt or grievous hurt, they would be liable 
£o conviction for the further offence under sec- 
tion 828 or 825, as,the case may be. The individual 
members committing the" hurt or grievous hurt 
will be convjcted for those offences and, if the 
ether members, who did not actually commit the 
hurt or grieveus hurt, knew that such an offence was 
likely to be committed in the prosecution of the 
common object, they would also be liable to con- 
viction for the hurt or grievous hurt, as the case may 
be, by reason of section 149 of the Code. 

Semble.—Separate sentences cannot be passed 
under section 147 and sections 32% or 825, read 
with section 14°, of the Penal Code. Pat Nempuart 
SINGH v. EMPRROR, 2 P, L. T, 91; 22 On. L. J, 449 


-—s— S. 107—Abetment, what is—Accessory 
after the fact, whether can be punished. l 
Abetment by aiding or instigation necessarily 
ans some active suggestion or support or stimula- 

fion to the commission of the offence itself. 

An act done after an offence is complete which 
might help the offender does not amount to abet- 
ment, : . 

An accessory after the facte i8 not punishable 
under the Indian Law. Pat Hazari Lan v. 
Emperor, 2 P.L T. 72; 22 Cm L. J. 452 836 
ss. 143, 186, 188, 332— Warrant 

of attachment — Resistance to ewecution—Assault— 

Court issuing warrant acting in excess of its jurisdic- 

tion ~ Offence e 

Where in execution of a warrant of attachment 
before judgment in & civil case, the officer entrust- 
ed with the warrant is assaulted and resisted in 
the discharge of hie duty, the fact that the Court 
which issued the warrant had' exceeded its jurisdic- 
tion, is no defence to the assault committed on 
the Conrt's officer, as that officer was acting in 
good faith under colour of his office. C Durea 
Kumar DE v SAMEDUR RAZA CHAUDHURI, 22 Cr L. J, 


$43 








S. 182 —False information, prosecution for 
—Burden of proof . 

inte, Leased oie under section 182 of the Penal 
Code, for giving false faformation, the burden lies 
on the prosecution to prove that the accused knew 
or believed.the information to be false 

The evidence of intereated persons ig not sufficient 
fora conviejion under the foregoing section. C 
Goran KAHAR v, EMPEROR, 72 Om L J, #7 17 
—— — S. 188, scope of Civil Court, order of, 

] dence of — Offenge 

ee 185 i d Penal Code is intefided to 
apply to orders, passed by public functionaries 
in the public interest or to prevent a breach 
of the peace or other 4 nlawful disturbance, and 
not to orders made. in a civil suit betWeen party 
and party for the breach of which a remedy 


{NDIAN CASES. 
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#4 
has been provided by the Code of Civil Pro- 
cedure. 

A person’to whom property has been entrusted by 
an attaching Oourt and who fails to produce it when 
directed to do so by the Court cannot be convicted 
under section ‘88 df the Penal Code. O Hira Lan 
v. EMPEROR, 24 O. O. 18; 22 CR. L. J. 481 237 
S. 211 - Information to Police given by 

two persons separately on different dates —Joint trial 

and joint charge, legality of-—Procedure—Offence— 

Eurden of proof 

Two persons, acting separately and on different 
dates, gave similar information to the Police 
charging & third person with being in possession 
of stolen property; the Police, after inquiry, were 
unable to proceed against that person, who instituted 
proceedings agsinst the two informants under 
section 211 of the Penal “ode; they were tried 
together at one trial, a joint charge was drawn up 
against them and they were convicted : 

Held, that as the accused gave separate informa. 
tion on different dates, they ought not to have 
been tried together, and there ought to have been 
a separate charge against each in respect of the 
information given by him. , 

For a conviction under section 211, Indian Penal 
Code, it is necessary to establish that the accused 
knew that there was no just or lawful: ground for 
the charge, © Goran KAHAR v. EMPEROR, 22 CR, 
L. J. 388 6 








S. 279—Rash and negligent driving— 
Rule to be observed —Revision—Sentence, interference 
with, 

The driver of a Motor Car has no business to 
attempt to passa car in front of him by going on 
to the wrong side of the road, unless he can see the 
»oad in front is so absolutely clear of traffic coming 
from the opposite direction that he can get back 
again onto the right side of the road without any 
risk of accident, It is only when the road is so 
clear that there can be no possible chance of an 
accident tha6 any attempt should be made to pass 
the car in front of the driver, s 

The sentence to be passed in each case after 
conviction must be left to the Judge or Magis. 
trate who tries the case, and the High Court ought 
not to interfera in revision unless the sentence is 
so severe or so lenient that it can be said that a 
proper discretion has not been exercised B SANTU 
JADHAV v, EMPEROR, 48 Bow L R 358; 22 Orn L.J 
824 52 
S. 283—Obstruction of public road- 

Essentials of offence—Principal and aget —Liability 

of principal for agen?'s act. 

In order to sustain a conviotion under section 283 
of the Penal Coge of causing obstruction to a 
public road, the prosecution must prove that the 
obstruction was caused under the authority of 
direction of the accused. 

A person who employs amindependent contractor 
cannot be convicted in respect of an obstruction 
caused by the contractor or his men and not auth>. 
rised by him. A Laura PRASAD v. EMPeROR,19 A. 
L, J. £26; 22 UR. L, J. 381 5 | 
E S. 302 —Murder, conviction for—Convic. ' 
tion based: on circumstantial | evidence —Deatf, 
dentence, whether should be imposed, 


* 
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Where an accused person is found guilty of 
murder, the fact that the conviction is based on 
circumstantial evidence is not a groun@ for not 
imposing a sentence of death, provided the Court 
is satisfied beyond reasonable doubt that the 
accused is guilty, and that the ®ciroumstances of 
the case require the imposition of the death 
senténce. WI PanawANDI v. EMPEROR, 40 M L J. 
464; 18 L, W. 877; 54 M, 448: 22 Ur. L, J. 396 524 
: S. 302—Murder—Several persons partici- 

pating—Intention 

Where in a trial under section 802 of the Penal 
Code it is impossible, from the nature of the 
injuries inflicted, to come to any other conclusion 
than that the persons who committed the crime, 
if there were more than one, had a clear and 
determined intention of doing the victim to death, 
ib is immaterial which of the participants in the 
crime struck the fatal blow. Pat Barpro Korn: 
v, EMPEROR, 6 P. L. J. 241; 22 On. L, J. 438; 2 7B5 


T, 5865 
SS. 302, 304—Culpadble homicide not 
amounting to murder — Grave and sudden provocation 

—ÜOffence — Sentence. 

Acoused, a Bania, discovered his daughter-in-law 
in his house with a Muhammadan jagir. ina 
frenzy of rage he seized an axe and hacked the 
girl to death: he was convicted of an offence 
under section 4304 of the Penal Uode, the Sessions 
Judge and Assessora being of opinion thet accused's 
act was the result of grave and sudden provoca- 
tion sufficient to provoke a person in his position 
of life: the High Court, in revision, called on the 
accused to show cause why he should not be convict- 
ed under section 302 of the Code : 

Held, that the provocation received by the accused 
was sufficient to remove his act from the category, 
of murder, but that he was liable to a ferm of 
imprisonment sufficiently severe tooreatea deter- 
rent from the repetition of such oases. A EMPEROR 
v, Hira Lat, 8 U.P. L,R (A; 41; 22 Cr. L. "155 
——-— S. BA l —Offence— Private individual, right 

of, to restrain commission of offence, 

Any private individual has the right to place a 
restraint upon a person who not only threatens to 
commit a breach of the peace, but is a danger to 
other inhabitants. IM Ramasami Ivan, Im re, 22 Cr. 
L. J. 412; 14 L. W. 189 652 
S. 430 —Mischief by injury to works of 

trrigation—-Finding sufficient for convictton— Burden 

of proof. 

In order to substantiate an offence under section 
430 of the Penal Code, the prosecution must 
.prove that there has been unlawful and intentional 
interference on the part of the accused with the nd. 
mitted or proved rights of the c8mplainant © 
Banwakt KARMAKAR v, Gosto BEHARI KARMAKAR, 
82 0. L. J. 478 22 On. L. J. 416 6 














dence of semual intercourse circumstantial — Convtc- 

tion, legality of, 

The provisions ef section 497 of the Penal Code 
are not restricted in’ their application, and apply 
to all classes of ptrsons, including Europeans, 

'Aeoused took up his abode iu the house of 
another man's wife, and there was evidehce that 


. 
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for 15 days he and she sleptin the same hed,: and | 


that there was considerable attachment between 
them : 

Held, that the evidence, although circumstantial, 
was amply sufficient to hold that sexual intercourse 
had taken place, and that the accused was guilty of 
an offence under section 497 of the Penal Code, 
A HunteR v. Emperor, 2 U. P. L. R. (A) 419; 22 Cr, 
L. J. 882 238 
— S. 498—LEnticing away  married* woman 

—Essential element for conviction. 

In order to sustain a conviction under gection 468 
of the Penal Code thefe must be evidence that 
the accused knew that the woman wag the wife 
of another man; mere presumption that he musė 
have known this is not sufficient. C BarigAM Kxor 
v. BHANDARAM Kor, 72 Un. L. J, 412 T 5 
Pensions Act (XXIIL of 1871), s. I 

— agir —Pension—Political pension — Attachment. : 

A jagir granted on political considerations ig 
exempt from attachment, whether or not it was 
granted for services rendered to the British Govern. 
ment, L NAND SINGH v KAPURIA 
PleadingSs-Legitunacy—Burden of — proof— 

Khasra entries, value of, as admissions—Plaint, 

nature of-.—Evidence, nature of, necessary to peove 

plaint. 

The plaintif set up the case that he was the son of 
M. by I. The defence case was that there was a mar. 
riage between M and I, but that the plaintiff was not® 
the son of that union: in support of his plea, plaintiff 
produced certain khasra entries in which he wag 
described generally as the son of AM. he also 
produced a copy of g plaint in a previous suit ag 
evidence of an admission that he was the son of 
M., but this document had not been proyed in the 
manner required by law: 

Held, (a) that it was for the plaintiff to prove 
that M. was his father, and no presumption could 
be raised iu his favour; 

(b) that, in the absence of any explanation of 
the circumstances under which the entries were 
made, the statements in the khasras did not con. 
stitute an admission by M that plaintiff was his 


BON ; 

(c) that the plaint was inadmissible, and.as it 
Was & private document direct evidence was neces. 
sary to prove iti. O AHMAD KEAN v. HURMUZI 
Kaanan, 8 O. L, J. 27 


Possession, decree for—Mesne profits, period 

Jor which, plaintiff entitled to receive, 

Where possession is decreed to a plaintiff, he 
is entitled to a further deckee for mesne profits 
from the date of the suit up to the date of taking 
possession. A MUHANMAD JUNAID v, AULIA Bret, 
18 A. L. J. 61?; 42 A. 497 


Practice—Criminal case—Adjournmeyt, when to 
be granted—+Omission to require production of pro. 
secutton evidence, before granting adjournment, 
whethe? entitles accused to gischarge-—Absence of 
co-accwsed, whether ground for adjournment. 

When in a criminal proceeding the prosecution 
apply for an adjournment, on the ground that it 
would got be advisable to proceed with the cage 
in the absénce of a co-accused whose hppearance, 
has, up to the date of the application, not bee, 


‘application, require the production of some evi- 
dence; but the omission to do this, in a case in 
which the Magistrate had recorded some evidence 
before the issue of warrants, would not, on the 
ground of that omission alone, entitle the accused 
to claim to be discharged. 

The absence of a co-accused, and the desirability 
of a joint trial, ore not sufficient reasons for the 
furthex postponement of proceedings. C BILLING- 
HURST v. MEEK, 22 Or, L, J. 4665 - 993 
Criminal case—Prosecution case material. 

ly false—Conviction, leggitty of~Falsus in uno 

falsus in omnibus, applicability of. 

‘The proseoution case cannot be thrown out 
merely because itis false in some material points; 
but wheze if is false materially and substantially 
‘end in essential points of the case, and particularly 
where the defence version of the occurrence is 
largely found to be true, it would be not only 
improper but illegal to convict the accused upon 
the residue of the prosecution case. 

The maxim falsus in uno falsus in ominbus is 
applicable to such cases. Pat Guurrar PANDEY 
v EMPEROR, 2 P.L. T. 242; 2205. L. J. 479. 1007 
Judgment, remarks in, against stranger, 

endesirability of, 

It is very undesirable that a Judge ora Magis- 
trate should make remarks which are prejudicial 
ele the character of a person who is neither a party 
nor a witness in the proceeding before him, and 
who has, therefore, no-opportunity of giving an 
explanation or defending himself against the re- 
marks so made, B HontBasappa PanEPPA, In ve, 23 
Bow. L. R. 457; 22 Cr. L. d, 3 Ge 63 
Money paid into Court, how to be dealt 

with—Procedure. 

A Court is not concerned with the source from 
which money comes which is paid into Court under 
any order. Whether itcomes from the pocket of a 
party or an outsider, it is money paid’ in to credit 
of the proceedings, and can be dealt with only on 
an application made in the regalar course by one of 
the parties, If there are any persons in whose favour 
any interest in the money go lying in Court has 











. been created by any of the parties, they can then 


be heard. B ESMAIL ALLARAKHIA v. DATTATRAYA 


RAM OHANDRA GANDHI, 28 Bom L. H. 204, 4 B 667 
403 


Pre-emption—Basis of vight—CÜo-sharers in 

village Division nto mahals, effect of 

The basis of the right of pre-emptign is prima 
jacig the co-ownership of the parties in the same 
mahal of a village. Patties who are no longer co. 
sharers with each other in the bigger unit, unless 
thore is something clear and distinct to the contrary, 
have no longer any tight after a partition has separat- 
ed them’completely from their other co-sharers, 


A BHAWANt DIN v. JADUNATH MistE, 19 A, L. 4. ae 





» partial, whether permissible. . a 

Partial pre-emptioft is forbidden by law,,so that, 
where the subject-matter , of a sale consists of land 
with a building, a pre-emptor must pre-enipt the 
whole of the land including the area on which the 
building stands. 
19 A. L. J. 107 . 


* Act. 


A Puron v, Amz Fagtimm’ BIB, 
30 
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' secured, the Magistrate should, before granting the Person having prior right to pre-empt 





— Waiver—Suit by another co-sharer for pre-emption 

— Transfer, pendente lite, effect of, on plaintiff's right. 

L. sold his land to J. A and B who had the 
prior right to pre-empt the sale took no steps to 
enforce their right. At the extreme limit of the 
period of limitatfon N , another co-sharer, . sued to 
pre-empt the sale to J. During the pendengy of 
the suit J, transferred the property to A and B, 
N. obtained a deoree on the ground that the trang- 
fer pendente lite did not affect his right: On second 
appeal by Aand B: 

Held, that when N. brought his suit A and B had 
practically waived their prior right to pre-empt; 
that on the date of the sale to them they had no 
right left, and that as N.’s right continued up to 
the date of the decree the trausfer pendente lite in 
favour of Aand B did not effect that right. A 
Asa SINGH V, \ ausat, 19 A. L. J. 148 34 
; vight  of—'Town divided into sub. 

divisions—Value of instances of pre-emption in 

neighbouring sub-divisions— Burden of proof. . 

Where a town is divided into sub-divisions, the 
pre-emptor must prove affirmatively the existence 
of the custom of pre-emption in the particular sub. 
division where the property is situate, and the onus 
is not dischargea by proving the custom in the 
neighbouring sub-divisions. L Prasu Diar v. 
BHikHoO' Mat o22 
Presidency Small Cause Courts 

Act (XV of 1882), Ch. Vii, s.48 - 

Civil Procedure Code (Act V of 1908), s. 114, O. 

XLVII, r. '— Order made in proceeding under 

Chapter VII— Review, whether permissible. 

A Presidency ‘mall Cause Court has no power 
io review an order made in a proceeding undef 
Ohapter Vii of the Presidency Small Cause Courts 
B Feamroz Dosasnar v. DALSUKHBAI FUL- 
uod d Box L. T B82; 46 E 472 c 

residency Towns Insolvency Act 

(ill of 1909), ss. 4, 36 Judge of Hish 

Court sitting in Insolvency—Jurisdiction, nature of. 

A :udge of the High Court sitting as an In- 
solvency Court under the provisions of the Pte. 
sidency Towns Insolvency Act exercises Original 
Civil Jurisdiction, and as such is not competent to 
determine questions as to which the jurisdiction 
of the Civil - ourts is ousted by the Madras Estates 
Land Act. NWI T. A. OHIDAMBARA CHETTY, In the 
matter of, 29 M. L, T. 112; 13 L. W. 874; (1921) M. W. 
N. 188 99i 
Principal and agent—s8uit against agent 

for monten unaccounted for — Death of agent — Agent, 

representatives of, liability of. n 

In @ suit by a principal against his agent, and 
after the latter's death continued against his re.. 
presontatives, fgr an account of the collections 
made by him, the plaintiff is not bound to prove 
actual receipt of all the monies which he seeks to 
recover: as against the .representatives he is’ 





‘entitled to a decree for sums actually due to him 


on account of the agent having received and failed 
to account for them, and also for eums which he 
negligently failed to collect wnen it was his duty 
to collect. ^ TIRUMALA Peppjntr SAMPAT Kumara 
YENKATACHARYULU v. Mowana’ PANDA, 12 L. W. 890; 
«1920, M, W: N. 650; 39 M, L. J. 686; 44 M, 214 530 
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Probate and Administration Act 
(V of 1881), S. 50—Letters of Administration 
-—Hevocation —Surety, whether can apply for 
revocation. 

No one can be allowed to apply fo revoke 
agrant of Letters of Administration, however good 
the case may be on the merits, unless he has 
himself an immediate right to, and is willing to 
take a grant of, Letters of Administration in sub- 
stitution, 

A surety as such is not entitled to an immediate 
grant and, therefore, he is not entitled to apply for 
revocation. L, B Gavy v. OMER, 18 Bur. L T i! 


563 
Provincial Insolvency Act (ill of 

1907), SS. 4, G—Creditor, petition by, for 

adjudication of his debtor— Release executed by 

debtor--Release anterior to debt —Petition, whether 
competent, 

M., in whose favour a promissory note had been 
executed by L. on the 23rd March, applied to have L. 
adjudicated insolvent alleging as the act of in- 
solvency a transfer executed by L of his property. 
It appeared that L. for a consideration executed 
a deed of release of his rights in the family 
property iu favour of his father. The main 
body of the deed was written on the 13th March, 
bat the schedule of the family property was not 
attached till the 6th April and the question was, 
whether, on the date of the release, M. was a 
creditor so as to entitle him to present the applica- 
tion for adjudication of L. 

Held, that as the law did not require that a 
deed of release should specify all the family pro- 
perties with respect to which the release operated, 
the 18th March must be regarded as the date on 
which L executed the deed of release, and that, 
consequently, as M was not & creditor on that 
date, he was not competent to present his petition® 
for adjudication. NI Murata Onerriar v. LAKEH- 
MINARASA ÅIYAR, 18 L. W, ^41 756 

S. 5. Application for adjudication, 
dismissal of, for dejault—Fresh application, whether 
can be entertained. 

Where an application for adjudication as in- 
solvent is dismissed for default, a fresh application 
upon the same facts is not barred Pat Rax 
PrasaD BHAGAT v. MAHADEB LALL, 2 P. L. AG 
Ss. 16 (2) (a), 2] —Punjab Alienation 
of Land Act (XIII of 1903), s. 16—Interpretation 
of Statutes —Acts restricting powers of Civil Courts— 
Insolveney—-Insolvent, member of agricultural tribe 
—Land, whether can be alienated —Court, whether 
must act through Collector—Alienation, form of. 
Provisions which trench on the usual jurisdic. 








„tion of a Civil Court to execute its decrees or 
I orders must be very strictly construed. 


An Insolvency Court is competent to proceed 
against the land of an insolvent who isa member 
of an agricultural tribe by means of a temporary 
alienation. NE i 

The first clause of section 21 of the Provincial 
Insolvency Act is not applicable to the Punjab, 
and the second clause of that section does not 
require that the Recajver or the Court should pro. 
ceed through the Collebtor. 

The underlying principle of the Law of Iysolvency 
is, that an insolvent shall be freed from his in. 


* 
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debtedness and shall obtain a discharge within a 
reasonable period, and a Court or a Receiver proceed- 
ing under the Insolvenoy Act should proceed as far 
as possible on the same lines as a Court acting in 
execution of a decree. 

In execution of decrees against the land of 
indebted members of an agricultural tribe it has 
always been the practice that the debt should be 
liquidated by a farm terminable after a reasonable 
period, aud the maximum period for which a farm 
has heen permitted is 20 years By the arrange- 
ment of such a farm,or a mortgage, which is 
automatically redeemed by the profits, the debt 
is automatically extinguished. Ordinarily, different 
or harsher measures should not be taken against % 
person who becomes an insolvent under fhe provisions 
of the law. L Mana v. GIRDHARI Lan, 2 a dd 


ss. 24, 28, 38—Privaie arrangement 
between creditors and insolvent jor acceptance of 
rateable amounts from a third party in full 

‘satisfaction of claim of creditors, whether can be 

recognised tn insolvency proceedings after rejection | 

of composition scheme-—Third party paying creditors, 
whether entitled to be substituted in their plac® in 
insolvency proceedings—Creditors, whether entitled 
to prove their claims as on date of adjudication-— 

Duty of Court to prepare scheme of creditors aga, 

debts. 

After an order of adjudication a composition 
scheme presented by the insolvents was refused by 
the District Judge. They then represented to tha 
Court that most o$ their oreditors had received. 
half their respective dues in full satisfaction of 
their claims from a relative of the insolvents, 
who prayed to be substituted in the place of the 
creditors either for the full amount of the debts 
or for the amonnt actually paid by him. The 
creditors, hfevever, petitioned the Court, stating that 
they had been induced by false and fraudulent mis. 
representations of the insolvents to accept from 
them half of the principal sums due to them and 
that the sums so received were in fact the assets 
of the insolvents'- estate. They prayed that on 
payment by them into Court of the said sums 
they should be permitted to prove their claims: 

Held, that in view of the provisions of sec. 
tions 28 and 38 of the Provincial Insolvenoy 
Act these transactions could not be recog: 
nised in the insolvency proceedings and that 
the petitiofing creditors were entitled to prove 
their claims as they stood on the date of adjudica. 
tion, 


lt is the duty of the Court, and not of tha 
Receiver in insolvency, to frame a scheme of 
creditors and debts referred to in section 24 of 
the ’rovincial Insolveucy Act. Though ea report 
from the Receiver may in some cases assist the 
Court, iteis for the Court to decide on each olaim 
on evidence, and in case of “contest after hearing 
C Benar Lar v, Harsux Dass 
| 904 





25 C. W. N, 187 


——— S 28, inquiry under—District Judge, 
whether can delegate power to* Receiver other -than 
the Official Receiver., 
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It is irregular for a District Tudge to delegate to 
a ‘Receiver, whois not the Official Receiver, the 
power of recording evidence in an inquiry under 
section 76 of the Provincial Insolvency Act 
BSATRASALA HANUMANTHU v RECEIVER OF TRE ESTATE 
or INSOLVENT TaLISETTI SUBBAYYAR, 13 L. W. 145; 
(.921) M. w, N, 109 767 

S. 28 —'" Date of such adjudication,’ mean- 





ing of. 

The words "date, of such adjudication” in seo- 
tion 28 of the Provincial Insolyency Act mean the 
daté on which the adjudication is actually made, 
and nob the date of presentation of the petition 
on which the»adjudication is made A creditor is 
nof, therefore, debarred from proving a debi in- 
curred by the insolvent,subsequent to the date of 
the presentation of the petition but prior to the 
date of the adjudication LB K.N. K.I. Cnerty 
v Ba Tin, 13 Bur. L., T. 117 640 
S. 43—Receiver, whether aggrieved party— 

Appeal by Recewer, whether competent, : 

A Heceiver of an insolvent's estate is not an 
‘aggrieved party and is not entitled to appeal 
agaifst an order refusing to take action under 
section 44 of the rrovincial [nsolvency Act. His 
position is that of representative of the creditora. A 
ByAGwant KiguoRE v. SANWAL Das, 13 A. L. J. Tol 





£02 
Provincial Insolvency Act (V of 
1920), ss. 4, 75 (i)—Order in appeal 
directing additional evidence to be taken, whether 
final and open to revision —Vesting order—Abuse 
of process, what amounts to—Court, power of, to 
decide claims of third parties. 
An order made in appeal by a District Judge in 


. &u insolvency proceeding directing the lower Court 


to take and submit additional evidence is not a 
final order wichin the meaning of segtion 76 (l) 
of the Provincial Iusolvency Act, and the High 
Court has power, in revision, to set that order 
aside. 

A vesting order of the property of an insolvent 
would amount to an abuse éf the process of the 
Court if the order affected property to which the 
insolvent had only a very doubtful claim, but not 
so, if the Insolvent had a strong prima facie claim 
to the property. The existence of a sale-deed of 
the property does not show that the insolveni's 
title is really doubtful, and the Vourt is not debarred 
from inquiring whether such deed is a begus one. 

Under section 4 of the Provincial Insolvency Act, 
1920, a Court has fulle power to decide the merita 
of the claim of third parties, IN GANGADHAR v. 
SHRIDHAR . 58 
S. 2B—Ex parte decree —Plaintif adjudi- 

cated insQlvent — Application to set aside decree— 

Order ‘setting aside decree, validity of.» 

A., against whom a decree had been made ew parte, 
applied to have the jleoree seb aside. Difring the 
pendency of the application the holdere of the 
decree was declared am insolvent, but this fact 
was not brought to the’ notice of the Court, and 
the ex parte decree was set aside, but on the gpplica- 
tion, of thd auctionspurchasor in execution of the 
decrees the Court set aside its order selling aside 
the ev parie decree on the ground that such an 

4 
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order coulde not legally be passed against an in- 
solvent plaintiff : 

Held, that the order setting aside the ex parte 
decree was not an ilegal order, as‘ the Provincial 
Insolvency Act contained no prohibition to a 
creditor going on with a suit or proceeding already 
pending at the date of the adjudication. 

Held, further, that the Court had no jurisdiction 
to seb aside the aforesaid order at the instance 
of a person not a party to the suit. f, ÀSGHARI 
BEGAM t. MUHAMMAD YUSAF 
Provincial Small Cause Courts Act 

(IX of 1887), S: 25—Revision— High Court, 

powers of, extent of —QOtwil Procedure Code (Act V 

of 1908), O XLI, r. 4. 

The power of & High Court in revision under 
section 26 of the Provincial Small Cause Courts Act is 
nob less wide than under Order XLI, rule 4, of the 
Civil Procedure Code. M Hemnas SHA v. PANNALAL, 
17 N. L. R. 90. i . 563 
— — Sch. H, Art. I5—3Swt to recover 

specific moveable property, whether cognisable by 

Small Cause Court. 

A suit for the recovery of specific moveable prop- 
erty falls within the scope of Article 15 of 
Schedule If tothe Provincial Small Cause Courts 
Act, and is, therefore, excluded from the cognisance 
of a Small Cause Court, O Banu Ram v: Depury 
COMMISSIONER OF HARDOI, 80, L. J. 209 803: 
Public pathway; when a private person has 

the right to sue for ihe obstruction of—" Special 

damage,” nature and meaning of. 

The nature of the special damage which must 
be proved in order to give a private person the 
yight to sue for the obstruction of a public road 
is such that the damage is peculiar to that private 
person and different from that suffered in common 
with every one else who attempts to use the-road. 

A finding that the plaintiff would have to goa 
longer way round, or that the road would be im- 
passable for carts, is not a finding that the plaint- 
if would suffer injury or damage peculiar to 
himself in any way different from the damage that 
would be suffered by.the people who used the road. 

Special damage does not mean serious damage, 
but means damage of a special nature, ie., damage 
affecting the plaintiff individually or ‘damage 
peculiar to himself, his trade or calling. (C Barr 
RAM KOLITA v. SIBRAM Das, 75 C. W. N. 96 405 
Punjab Alienation of Land Act(XIII 

of 1S00),s 16 6 
Punjab Courts Act (Vl of idi 


S, +4 
Punjab Electoral Rules, r. 3l—.. 
Election Petit®n—Corrupt practice—Particulars— 
Amendment of petition—-Candidale and agent— 
Agent, who is ` iii 
There ia nothing in the Punjab Electoral Bies 
justifying the view that a petition which gives 
particulars of the co practices relied on, 
is to be summarily rey 1 for want of fuller 
particulars. On the contrezy,.there isauthority in 
the Civil Procedure Code for allowing further and 
better partiquiars to be given, with the reservation 
bkat the petitioner is nob to be permitted to make 
out a new case. ‘The object of furnishing such 


- 
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* * 
particularg, is to avéid surprise to the respondent, 
&n1, from that point of view, they are as necessary 
in the interests of the parties concerned as in 
those of justice and fair play. ° 

A candidate is responsible generally for the deeds 
of those who, to his knowledge, for the purpose of 
promoting his election, canvas® and do such other 
acts as may tend to promote his election, provided 
th&t the candidate or his authorised agent has 
reasonable knowledge that those persons are so 
acting with that object. E C P DaunaN KHAN v. 
MunaBBAT KHAN 357 
Punjab Excise Act (tof I914), s. 61 

—Possession of sllicil liquor Joint possession, proof 

of 

When if is sought to establish that possession 
and control of a place are with some member of 
the family other than the managing member, there 
must be good and clear evidence of the fact before 
the Court can arrive ab sach a conclusion 
Tara v EMPEROR, 72 Cr. L. J. 432 720 
Punjab Pre-emption Act (I of 

1913), s. 3 (5) (a)—Sale during course of 

suit, whether | compromise - Sale in execution of 

decree not for money, whether liable to pre-emption. 

Where during the course of a suit, it is agreed 
that one of the parties to the suit should transfer 
certain property belonging to him to the other 
party for a cash consideration agreed on between 
the parties, the transaction amounts to a sale and 
is liable to- pre-emption. 

Although a sale, within the meaning of the ex- 
„planation contained in clause (a) of sub-section (5) 
of section 3 of the Punjab Pre-emption Act, does 
not include a sale in execution of a decree for 
money, if does include a sale carried out in 
execution ofa decree not being a decree for money. 
L Boacta v. Pig Stnen,3 U. P. L, B. (L.) 37 33! 


S. 7 - Pahar Ganj, whether town or village 

— Custom of pre-emption, whether exists. 

.Pahar Ganj is a suburb of the City of Delhi 
and must be treated as a town for the purposes 
of the Punjab Pre-emption Aot 
" The custom of pre-emption is not proved to 
exist in Pahar Ganj. L IMPERIAL OIL, Soar AND 
GENERAL Minis Co, LTD, DELEI v. MISBAH-UD-DIN, 2 
L., 83 325 


Rallways Act (IX of 1890), Ch. VII, 
S. 8J—“Loss,” whether inciudes loss by mis- 
delivery. 

The word "loss" in Chapter VII of the Railways 
Aot includes loss to the owner of goods made over 
to a Railway Administration which have been mis- 

. delivered and? so have been lost to the person 
entitled thereto L Hint, SAWYERS AND Co ». 
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AR ecelver, appointment of—Costs, whether to be 
_ allowed-—Discretion of Court. ° 
“Inasmuch as the matter of the appointment of .a 
, Recevier is within thc, lisoretion of the Court, it 
does not necessarily =-- w that costs should com. 
monly be -atlowed or ^" e basia of the granting or 
rejecting ofan appliccmon for the appointment of 
.2 Receiver A Sago Parkash v NAND EISHORE, 4 


JU. P. I. R. (A) 889 À 


« = 
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, suit against-Court, permission of, not 
obtained = Defect, whether can be cured—Receiver, , 
death of, pendente lite——Proceedinga, continuance of, 
against successor. 

The omission to obtain the permission of the 
Oourt to the institution of a suit against.a Receiver 
appoioted by the Court ean be made good during 
the pendency of the proceedings. 

Where in a suit against a Reveiver, the Receiver 
dies during the pendency of the proceedings, e 
further proceedings can only be continued against 
his successor, and against no one else. A LAUMAN 
v. Gopr NATH j 888 
Registration Act (XVI of 1908), 

S. Lease, unregistered —Adpvission, whether 

can be proved, ° 

An unregistered deed of lease fer a period cf 
more than one year, although inadmissible in gyi- 
dence as a lease or asa document proving title, 
may be admitted in evidence for the purpose of 
proving an admission contained therein ka DEVI 
Dayan v Wazir Cuann, 3 U, P. I, P, (Lo 44 328 
Res Judicata--Lexdlord and tenant—Suit for 

arrears of rent — Relationship of landlord and tenant 

found not to exist -- Subsequent suit for ejectment, 
whether barred Landlord, right of, to establish tite 

and right to eject e 

In a suit by A to recover arrears of rent from B 


-for a certain period, B pleaded that he was not a 


tenant, and the Appellate Court dismissed the vit 
on the ground that A had failed to establish the * 
relationship of landlord and tenant between himself 
and B. A then brought the present suit, on the 
basis of the decision in the previous suit, to eject 
E: the Appellate Court, although holding that A 
had established his title, dismissed the suit on the 
ground that it was barred by res judicata by reason 
of the previous suit : 

Heid, that the present suit was not barred, ns 
the decision in the previous suib was conclusive 
only on tif point that, during the period for which 
A sued for rent, there was no relationship - of 
landlord and tenant, and it was open to 4 in the 
present suit to establish that he had a subsisting 
title, and that B was liable to be ejected. € 


` Mrigexpra Naty SABA v. KRISHNA CHANDERA SAHA, 


33 O L. J. 384 - - 201 
Revision —Acquittal —Re-trial —High Court, juris. 
diction of ~ Grounds for ordering re-trial. 

Although the High vVourt has the power in 
revision in the case of an acquittal to order a re-irial, 
it is a jurisdiction which should be exercised only 
in exceptional cases and with caution. 

Where on an exuminatidn of the record of à oase, 
as ib stands, the evidence'of the complainant and 
his witnesses seems to point to the fact that there 
has been a miscarriage of justice in a serious case” 
and the judgment of the Sessions Judge does not 
statisfactorily review the evidence, the High Court 
will direct a re-trial A Nann Ram v. KHAZAN, 14 
A. L. 3,539; 22 On. L. J. 337 IGI 
—— Revenue case — High Court, powers of interfer» 

ence of. 

the High Court has no jurisdiction to interfere 
in reyision in a oase coguizable by the Reyenne 
Courts. A Ganesh Ral v. FAAN . 699 


$ 
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Sale—VJurisdiction of Court to sell property of 

person not on record—8ale, whether nullity. 
A Court has no jurisdiction to sell the property 
of persons who are not parties to proceedings before 
‘it, or properly represented on the record. As to such 
persons a decree or sale purporting to be made 
under it would be a nullity and might be disregarded 
without any proceedings to set it aside CG RUBINI 
NANDAN GHOSE v, BAJENDRA NATH Grose 291 


Saran jam-— Grant of revenue—Grant of miras 
rights by saranjamdar, whether binding on successor 
—Suit to levy assessment—Limitation applicable— 
Limitation Act (IX of 1908), s. 28, Sch. I, Art. 180, 
Where & Saranjam, which comprises a grant of 

the royal share of the revertue, descends by inherit- 

ance to the eldest member of' the family, the 
grantee has an’ absolute interest in the sense ‘that 

a grant of miras rights by him is binding on his 

successors’ 

TA suit by a Saranjamdar to levy assessment upon 

rent-free lands falls within Article 180 of Schedule 

I to the Limitation Act, and must be filed within 

twelve years from the date when the right to 

assess first accrues, which in the case of a defend. 
ant, who claims under a grant from a previous 

Saranjamdar, is the date of the death of the grantor. 

e Snoha suit falls within the terms of section 28 
of the Limitation Act. B SAKHARAM Goran PAGE 

v TRIMBAERAO RAMCHANDRA MANTRI, 28 Bou. L, R. 

814; 45 B. 694 


Succession Act (X of 1865), s. 50 

— Will— Proof of execution. 

Where a testator affixed his thumb-mark in the 
presence of witnesses to & document which had 
been prepared under his direction with the inten- 
tion of giving effect to it ase his Wil and the 
witnesses also attested the document as the Will 
of the testator: 

Held, that the requirements of section 60 of the 
Succession Act had been complied with. B Tamresa 
v. MisQUITA, 23 Bom, L. RB. 599; 45 B. 989 587 


e 
Succession Certificate Act (VII of 
1889), S. 4—Debt—Certificate in respect of 
portion of debt, whether can be granted—Proceeding 
under Act, nature af. 
lilnasmuch as the dower-debt due to a Muham- 
madan, lady isa single debt, and as the Succession 
Certificate Act does not contemplate the granting 
of a certificate for the collection of any portion of 
a debt, a Succession Certificate for a share only of 
a dower-debt, which the applicant would inherit 
under the Muhammadan Law, ought not to be 
granted. _ 
Ae proceeding under the Succession Certificate 
Act is nota suitable dornm. for the determination 
of conflicting claims orfor the specification of the 
shares in a debt due to the estate of a deceased 
person regpectively falling to different heirs, suoces- 
sors or legal representatives of that person. 
RuGHRA BEGAM v. MOHAMMAD Min KHAN, in A. L.J 
116; 43 A. 811 


Taluqdar, propesty left by— Presumption — Taluq- 

dari property—Successton, rule of. * 

In case of any particular immovenble property 
left by a talugdar, if nothing is known as,to how 
or when it came into his possession, it ma} fairly 
.be held that, in thee absence of evidence, succession 
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e 
to it is governed by the personal law fo which he 
was subject: and this is still more strongly the 
case ifit ig shown thatit was acquired subsequent 
to the time of the British annexation: butif it is 
found that it was already ancestral property in his 
hands at the time of the Second Summary Settle- 
ment and that he treated it as taluqdari property, 
iv may fairly be presumed that all the ancegtral 
zemindari property would have been included in 
the engagement which was entered into by the 
taluqdur at the time of the Second Summary Settle- 
ment and is accordingly talugdari property, and this 
presumption applies with special force if the pro- 
perty happens to be the village in which the 
talugdar himself resided. O Iwriazi BEGAM v. 
HuRnMUZI KHANAM, 8 O. L. J. 67; 3 U. P, L. R. (J. O.) 
12 196 
Temple Committee, power of, to appoint 
trustee temporarily. 

Per Wallis, C. J.—A. Temple Committee constitut- 
ed under Act XX of 1863 has power to appoint a 
trustee temporarily. 

Per Sadasiva Atyar, J.—' Temporary appointments 
of irustees can only be made in certain emergencies 
or in certain exceptional cases and then only till 
the Oommittee have reasonable time to fix upon a 
suitable person to fill up the vacancy permanently 
with a free-hold right. GovVINDARASA MUDALIAR 
v. SABAPATHI MUDALIAR, 13 L. W. 153 


Temple Trusteeship, nature of —Trustee, 
removal and appowntment of—Dismissed trustee, 
whether can question dismissal—- Accounts, failure to. 
keep and submit, whether ground for removal— 
Civil Court, jurisdiction of, to question findings of 
Temple Committee. 

A temple trusteeship is in the nature of a 
gree-hold office under a Corporation, and the 
removal and appointment of a trustee can only be 
made by a majority of the Temple Committee. 

A temple trustee in India can only be removed 
for good cause by the majority of the Temple 
Committee. 

In a suit by a newly appointed trustee to recoyer 
the office and properties attached thereto from 
the dismissed trustee, the latter can question his 
own dismissal both in point of procedure and in 
point of cause and also the regularity of the 
appointment of his successor. 

A failure by a trustee to keep and to submit 
accounts are grounds sufficient in law to justify 
his removal from the office of trustee. 

Quere:—Whether in law the Courts are com. 
petent to review findings of fact by a Temple 
Committee. Wi Sunparssa GURUEXAL v. KUTTIAM 
SUBRAMANIA MUDALI, 18 L. W. 212 7 


Tenure In Oudh—Lord Canning's Proclama. 
tion, dated 1£th March 186%, effect of —Confiscation— 
Parwana, dated 2. th March | i85, issued by Chief 
Commissioner of Oudh, effect.of—British Government, 


* whether divested of any vropérty~ Mutiny Proclama. 


tion, interpretation of—Policy, declaration of —Ree- 
toration of property confiscated, sajliie of— State, 
property of, by confiscation—“Public , propest y"— 
Limitation Act (XIV of $8:9),s i'] -Oudh — Rae 
Bareli  town-- Wajib-ul arz cls (1, v. Towh 
area, proprietary rights in, whether restored —Hodsg 
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property, confiscatin of — Government, ownership of, 

whether feitered by previous custom. 

The effect of Lord Canning’s Proclamation, dated 
the ‘*th March 1855, was to divest all landed 
property from proprietors in Oudh and to transfer 
it to, and vest it in, the British Government, 

The parwana issued by thes Chief Commissioner 
of Oudh, Major General Outram, on the z5th of 

arch 1858, cannot be taken to have altered the 
effect of Lord Canning’s Proclamation or to have 
operated to divest from the British Government any 
property which had been vested in it. ; 

The Mutiny Proclamation issued by Her Majesty 
in Council and published in the Calcutta Gazette 
of the Ist of November 1858 does not purport to 
restore any property which had been taken away 
by Lord Canning’s Proclamation, On the contrary, 
it contains a declaration that Lord Canning's Pro. 
clamation is approved and confirmed, and the 
document as a whole amounts to nothing more 
than a declaration of policy. It cannot in any 
way be held to operate in law asa restoration of 
the property which was confiscated under Lord 
Canning’s Proclamation. ‘ 

Property which by consfiscation has become the 
property of the State and which the State is 
claiming as its own must be “public property” 
within the meaning of section 17 of the Limitation 
Act XLV of 1869. 

The statements in olauses (1) and (9) of the 
wajib-ul-arz of Rae Bareli town amount to nothing 
more than a description of the conditions and 


. “Sustoms which obtained in the town prior to 


annexation. They cannot be treated as amounting 
to a declaration, direct or indirect, that the pro. 
prietary rights in the town area had, as a matter 
of fact, been restored by the British Government, 

Lord Canning’s Proclamation had the effegt of 
confiscating all house property standing on the soil 
of Oudh and the result was that all houses stand. 
ing in the town of Hae Bareli, whether they 
belonged to the mohalla zemindars or to other 
inhabitants, vested in the Crown. And they having 
been ücquired by confiscation, the Government took 
them free of all customary rights which formerly 
belonged to them. QO SECRETARY or STATE FOR 

INDIA v, MUHAMMAD Qasim, 8 O. L J. 160 24 O. O. 77; 

3 U. P. L. R. J. 0. 19 871 
- Lord Canning’s Proclamation, efect of — 

Outram's Proclamations, effect of settlement 

decrees, effect of ~Titles to property in Oudh, proof 

of —BSettlement of Oudh — Financial Commissioner's 
letter No. 6 07, dated 7th August 1868, construc- 
tion of — Ownership, whether transferred -Financial 

Commissioner, whether had authority to tranajer 

ownership—Ratification by Government—Baraulia, 

Qutubpur-Khalispur and Iradatnagar, abadi areas of, 

wheather part of Oity of  L&chnow-HSie of ruined 

house, whether unoccupied—Government Offictals, acts 
of, whether bind Government. 

The effect of-Lord Canning’s Proclamation wes 
to divest all the landed property from the pro. 
prietors in Oudh and to transfer it to, and vest it 
in, the British Government, "s 

The Proclamations of General Outram cannot be 
taken as changing the effect of the Proclamation 





of Lord Canning, or having any operation, in $0 _ 
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far as they may be inconsistent with it. Certainly 
they could not have the effect of divesting’ any 
property from the British Government which had 
been vested in it. 

As Lord Canning's Proclamation confiscated all 
rights in the soil of Oudh, it necessarily confiscated 
all rights of occupation which were in the enjoy. 
ment of persons living in the City and no such 
rights which were possessed by any one prior to 
the !5th of March 1868 can now be put forward 
in order to establish a title by advexse posses! 
sion against the British Government. ` 

All who now claim title to lands in Oudh must 
claim through the Gevernment or prove sixty years’ 
adverse possession, counting from .the date of 
Canning's Proclamation. < i 


| 
Settlement decrees passed in the course of the 


First Regular Settlement conferred ao new title ` 


upon Government. They were all based upon a 
recognition of the title which had acerued to the 
Government by virtue of Canning’s Proclamation. 

In the year 1867 the Chief Commissioner of 
Oudh decided that there should be a survey of 
the (ity of Lucknow, and for that purpose orders 
were issued by him tothe Financial Commissioner 
in a letter No. 1803, dated the 20th May 1967, 
In pursuance of these orders the Financial Com. 
missioner issued his letter No. 5:07, dated the 7th 
August 186%, in the course of which he said: -"[ 
am of opinion that the land oceupied by houses 
in the City of Lucknow should not be reeqgdeg 
as Nazul but be considered the property 
owners of the houses in possession, liable here. 
after, if necessary, for purposes of taxation to g 
ground reni :” 


Held,' (1) that the letter of the Financial Com. 
missioner, dated the 7th August 1*6-, intended to 


declare and did declare that the land ocoupied by « 


houses in the City of Lucknow was tho property 
of the owners of the houses in, possession; 

(2) that the declaration was not confined merely 
to those areas of the City which were known as 
*"mohallus" but extended to all areas oonstitut- 
ing a part of the City, including the abadi areng 
of Baraulia, Qutubpur-Khalispur and lradatnagar; 

(8) that the Financial Commissioner had autho- 
rity to issue the orders contained in his letter: 
and that, even if it be assumed that authority was 
originally wanting, it was subsequently supplied by 
implication so as to constitute a ratification of 
the Financial Commissioner’s act by the Govern. 
ment ; aud . 

{4P that the orders of the Fiaancial Commis. 
sioner contained in the letter of the 79h August 
1868 operated to tramsfer to the owners of all 
houses in the City of Lucknow, who were in 
possession, the proprietayy right in the lands 
occupied by their houses. . 


The „expression “ground rent” sin, the paragraph 
of the Financial Commissioner's letter quoted above 
isaepugnant to the context and must be disregarded, 

.Unoccupied lands were, in the Settlement, treated 
as Nazul and the Financial t ommissioner's letter 
oes not purport to fransfer any title in such landg, 
ps it is not correct to say that land upon which 
he puins of a house are standing is unoceupied, 


e 


of the á 
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Per Kanhaiya Lal, A, J.'Q.—The acts of a 
Government Officer bind the Government when he 
„is -acting in the discharge of a certain duty within 
"the limits of his authority, or if he exceeds that 
authority, when the Government in fact, or in 
law, directly or by implication, ratifies the excess. 
O. BARATI v. SECRETARY OF STATE FOR INDIA, ?4 O, 
0.83,8 0. L. J.223; U. P L. R.'J. O:35. 721 
Transfer of Property Act (IV of 

1832), ss. 3, 123, { 30— Mortgage, gift of 

— Ragistration —Book.debts, gift of, when. effectual 

— Delivery, whether necessary — Mortgage and book- 

debts, gift of, by unregistered deed, effect of. 

À. mortgage can be transferred by way of gift, 
under sectioun 121 of the Transfer of. Property Aot, 

as inenoveuble property only by a registered instru- 
ment, irrespective of whether the mortgage is for 
less than Rs. 140, as that section contains 10 ex. 
ception in favour "of gifts of small value. 

A gift of a book-debt is a gift of. an, actionable 
claim, as defined in section 4 of the Transfer of 
Property Act, and, under section 18 of that Act, 
delivery ig not necessary to render the gift com- 
plete and effectual, 

Where a deed purports to assign, by way of 
gift, a mortgage ‘and book-debts, and is unregis- 
teked, it is inoperative as regards the mortgage 
but is effectual as to the book-debts. “MI PERUMAL 
AMMAL V. PERUMAL NAICEER, 4) M, L. 7.25 13 b. W, 
69; oe M. Au N, 5; 44 M. 196 
6 (à) — Reversioner, interest of, whether 
v .&pable e transfer—Civil Procedure Code (Act V 

of 190%), s, li--Hes judicata—Deciston im suit 

“based on cause of action which does not evist— 

Custom — Alienati-n —Agreement by veveratoner to 

sell —Da4te of alsenation. 

The interest of a reversioner under the Punjab 
Customary Law’ is no more than a ses -successionis 
“and cannot form the subject-matter of a transfer. 

' The decision in @ suit which proceeds on a cause 
of action which has no existence in the eye- of 
the law cannot operate as res judicata, e” 

Where & reversioner purports to'sell his rever- 
sionary rights in an estate during’ the lifetime: of 
‘the widow of the lust owner, the transaction 
amounts to no more than a mere agreement to sell 
whioh takes effect immediately oh the ! death of the 
widow. 'Se that the date of -the alienation. i3 -not 
the-date of the sale by ‘the reversioner ‘but the date 
of ‘the death of the widow on ‘which-:the transfer 
‘takes effect. Lu BUTA SINGH v JHANDU, 9 U^ v. E. R. 

(Le) 49 3723 
S. 53—Fraudulent transfer by debtor — 

Avoidance by: ‘creditor, methods of—Inte®tron to 

avoid;esufficiency of —Purahase of alienated property 

by creditor, . effect of —Possessory title’ of fraudulent 
transferee, haw ‘far operative— Realization of debt 
sajter avoidance,’ methods of. - 

. The avoidance by a :creditor of a: fraudulent 








' transfer under section 63 of the Transfer of Pro. 


perty Aot néed not be by & suit brought'on behalf 
of all the creditors or even by that one creditor 
and an open and uneqyivocal declaration of tho 
intention to avoid it, expressed by a creditdr, is 
sufficient in law to enable him to treat it as void 
and to take steps on that footing to enforce his rights 
as a oreditor for obtaining statisfaction of his debit 
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Thus, where D. with *knowledge of a sale” to P 
purchases the same property, ignoring! P.'s sale 
and treating it as if it conveyed no title to P., 
this would e an unequivocal expression of an 
intention by D. to avoid the alienation to P. so 
far as that property was concerned 

As the creditor's gright to avoid is based upon 
his right to get satisfaction of his debt, he should 
exercise his option to avoid in a reasonable ped 
bona fide manner, what is reasonable and bona fide 
being determined on the facts of each partioular 
case, the Court being more indulgent towards the 
creditor than towards the fraudulent transferee. 

The methods of avoidance are not restricted to 
proceeding against the property through attach. 
ment and sale for the purpose of recovering the 
debt Section 53 of the Transfer of Property Act 
does not preclude recovery by means of any other 
reasonable transaction 


could make available the value of the property to 
satisfy his debt. 

Per Napier, J.—' The possessory title of a 
fraudulent transferee might enable him to recover 
against a mere trespasser, but cannot avail him 
against a person in possession under an assign- 
ment not fraudulent Wi Saxt ASARI v. ADINAM 
ÁZHAGIYA PILLA 12 L. W. 7. 8; (1921) M. W. N, 497 

. 580 

S..60 —Redemption — Tender, when to be 

mad? —Suit for redemption, maintainability of, with. 
out tender 

Section 60 of the Transfer of Property Act dows 
not. provide that a -tender of the mortgage. 
money should be made as a condition precedant 
tothe institution of .a suit for redemption. - 

A suit may. be brought without such tender, but 
redemption will not be allowed unless the amount 
foufid or declared to be due to the mortgagee is 
paid or tendered within the time fixed by Uourt. 
A RAGHUNANDAN Rat v, RAGHUNANDAN PANDE, 19 A, 
L. J. 573 | BI 





s. ‘88, decree under—BSection repealed by 
Civil Procedure Code, 19)8— Re peal, effect „of, on 
-decree—Execution, Law governing 
. Where-a person acquires a right under an Act 

which: is- subsequently repealed, he is -entitled- to 
& continuance of the proceedings, both in appeal 

and in-execution, as though the repealin ing Aot had 
not been passed. Thus, where a plaintiff obtained 

a decree under-section 83 of the Transfer of Prop- 

erty Act, the subsequent repeal of that section 

by- the Civil Procedure Code of 90s had: not. the 

‘effect of -depriving the plaintiff of.-putting his 

decree into execution in- accordance-with the. 'pro- 

visions ofthe Transfer of Property Act. as they 
stood at ‘the date of the decree. . WI .ViswANATHA 

SASTRI v. SITALAKSHMPALAMMAD, 18L, W. 8; (A921) 

M. W N.isi 979 


S. 106 BT of house—Rent payable 
atnually—Tenancy, nature of —Presumption. 

In the absence of a written and registered lease, 
the tenancy of a house would be presumed to be 
& monthly tenancy and subject to the puovisions 
of section 103 of the Transfer gf Froperty Act. 
The mere fact that the rent is pafd annually would 








through which without | 
| incurring the expenses of execution, the creditor 


$ 


Voi, LXI) 
Transfer of Property Act—concld. . - 


not nn ib into an annual tenancy. Pat 
RANKER BHaAGAT v, Tunsur BHAGAT, 2, P. b. TT, 7s 
° 976 





ss. 116, 117 —Non-agriculiural tenancy 

crealed before passing of Act— Holding over, effect 
. ef. “> - 

gi tenancy for a term of years with an option 
to take a renewal wad created in favour of A and 
B before the passing of the Transfer of Property 
Act. After the death of 4 and B in 1888 and 
1898- respeotively their heirs remained in possession 
of the land of the tenancy' and: paid rent in 
respect thereof down to the year 1914:: ; 

Held, that the legal relation between the landlorā 


and the heirs of A and B must be deemed to; haye.: 


come into operation after the passing of - the 


GENERAL INDRX. | 
U.P. La nd Reven ue Act—concld.* 


Transfer of Property Act, and as the tenancy was.. 


not an agricultral tenancy within the meaning of 
section 117 of the Act, Ohapter V of that Aot. was 
applicable, Consequently, on the expiry of the term, 
the heirs of Aand B had a yearly tenancy in the 
jand which was capable of transfer, and notice 
was necessary to terminate the tenancy. 
MAHOMMED AYEJODDIN MiA «v, Propyor Kumar 
acorn, 25 C. W. N, 19; 48 C. 359 503 


Trusts Act (II of 1882), s. SO, 
applicability. of, to property acquired by widow. 

The words “ person interested” in section 90 of 
the Trusts Act cannot be held to apply to the case 
of a Hindu reversioner. Such a reversioner has 

«po vested interest in the estate which is in the 
^ possession of & widow and the property acquired 
by her cannot be oluimed by the reversioner 
during the lifetime of the widow, so that the 
condition of things contemplated by section 90 
could have ‘no application to the case of an 
acquisition of property by the widow and toa Hendu 
reversioner “A Sai RAM JANKIJI v. JAGDAMBA PRASAD, 
19 A. L J.12; 3U P.L. R. (4.) 83, 434.2974 3 


U. P. Court of Wards Act (IV of 
1912)—N. W. P. and Oudh Court of Wards 
Act (IlL of. 18889)—N. W. P. Land Revenue Act 
(XIX of 1873) —"Disqualified proprietor,” person 
declared to be, on his own application —Wiill, 
competency of such proprietor to make. 

A person, who on his own application was declared 
by the Local Government, under the N. W, P. 
land Revenue Act, 1873, to be disqualified from 
managing hig estate, was unable, without the per- 
mission of the Court of Wards, to makea Will, but 
the repeal of that Act by the N. W. P.and Oudh 
Court of Wards Act, 18+), - had the effect of leaving 
unimpairel whatever testamentary power he pos- 
sessed ; that is to say, the permission of the Court 
of Wardsia no longer necessary to validate a Will 
made by such a person. A MoHAMMAD ISMAIL KHAN 
y. HamipaH KHATOON, 18 A. QD. J, 681; 42 A. (08 


1:0 


U. P. Land Revenue Aot (IH of 
1901), s. 40, (2)—Mutation of names, orders 
for, whether bars civil suit on question of title. 
According to; the express provisions of section 40 

of the U. P. gand Revenue Act, the question of 

title can be contested by a suit in a Civil Court, 
notwithstanding the fact that the .Rovenue Court 


aa 


™ + 
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has ordered the entry of the name of a particular ` 


person in regard to the property. A Danir’ SINGH, 
v. Man KUAR, 19 A L.J 156; 4s A 859° 56° 


S. I) [Partition proceedings— Title, 
question of —Civil suit —Limitation. 

Where in the course of partition proceedings 
before a Revenue Court, ene of the parties raises 
a question of title, and is referred to a Civil Court 
for the determination of that question, a suit 
brougn’ [cr ihat purpose more than three months* 
after the order ot the Revenue Court would be 
barred under section 111 of the U. P. Land 
Bevenue Aot. A Rackunir BinGH v, Làxnas. 885 


S. 207 (2) —Arbitration, mutation dispute 
referred to—Award, whether bars suit for possession 
in Civil Court. 

“Where in a proceeding in a Revenue Court. on 
the question of the entry of namesin the revenue 
papers, the matter is referred to arbitration and an 
award is made, sectión 207 (2) of the U. P, Land 
Revenue Act would not preventa suit for posses- 





C’-- sion of the property being instituted in a Civil Court. 


A Danir Siven v. Man Kuar, 19 A. L.J. 156; 43 A. 

38) 156 

Vendor and purchaser—Consideration, 
non-payment of - Burden of proof.' 

Where the execution of a deed is admitted, and 
the deed contains an admission that consideration 
Has passed, it is for the executant to get wd of 
the admission which he has made in the d®ed® 
It is not enough for him to prove that, prior to 
the instilution of the suit on the basis of the deed, 
he denied receipt of consideration, even if such 
denial was mad@ before the registering officer 

Where, however, a purchaser silently submits to 
the withholding of possession of the property 
purchased by the vendor for a long time, the 
burden of proving payment of consideration is 
shifted. on to the purchaser, unless the fact of 
the vendor's possession can be explained on a 
footing other than that of the non-payment of 
consideration, L B Acnaya v. Maune Po Sarno, 
18 Bur L, T 112; lu L. B R. 264 634 


Will—Construction—Property dedicated for religious 
purposes—Accumulations ~ Residuary estate, 

Where a Will clearly stated that the revenues and 
rents of named properties were to be applied in a 
certain manner, with & direction for accumulation 
of surplus income and then continued with a pro. 
vision, that “out of “the income of such funds" 
the shebait shall have EU to eee religious 
ceremonies: 

Heid, that the words “such fund” included the 
added ‘accumulations, they meant the whole pro. 
perty, so that the accumulations which were added 
become part of the corpus, and were, equally with it, 
subject to the charitahle trust created hy the Will, 
P G Guanenpra Napu Dag v. Surkxsra Naru DAS, 
24,0. W. N. 1026; (1920) M. W. N. 859; 18 M.L. T. 
453 323 





=, lost- - Revocation —Presuyuption. 
‘Where a Will duly executed, traced to the 

pls possession and last segu there, is nob 
rthpoming on,his death, the presumption is that 


it was destroyed by himself, To rebut 6 there 


e 
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must be sufficient evidence that ‘it was nob desiroy- 
ed. by the testator animo revocandi. B AborrRAM 


GIRDHAR v. BAPULAL BEcHARLAT, 28 Bom. L. R. 276: - 
455 


45B.906 / < 


Reversionary heirs excluded —Suit to declare 
Will forgery—Burden of proof. 


In a suit by the reversionary heirs of a deceased 
Hindu to have it declared that a Will alleged to 
have been „executed by him, whereby they were 
deprived of the succession to his estate, is a 





forgery, the onus of establishing without reasonable ` 


doubt that the Will psopounded is the Will of the 
deceased, rests on the defendant P C BINDESHRI 





+ 
— Two persons; whether can make a. joint 

Will. 

A joint WiM can validly be,made by two per- - 
sons, B JETHABHAI GokULDAS PATEL V. PARSHOTTAM 
Havsa KUMBHAR. 23 Box. L. R. 893; 46 B. 987 400 
—— n oue influ@nce— Burden of proof—-Nature 

of proof. 

The burden of proving that a Will “has been 
executed under undue influence is.not discharged by 
showing merely that the beneficiary had the power 
unduly to overbear the will of the testator; it 
must be shown -that in the particular.;oase the: 
power has been exercised and that execution of the 
Will was obtained thereby. © Auman KHAN %. 


0 


Prasad v, BAISAKBA Bint, 24 C. W. N. 674 431 Hurmuzi Krana, 80, L, J. 27 177 
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